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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  6f  chronologically.  They  are 
as8ip:ned  to  the  vaiious  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  dlges' 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summaby  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  iifto  the  foot-uotes«  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

8.  Tlie  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SUMHART.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necesssary  to  state 
the  facts  apart  from  the  opinion,  tbo  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta. 

4,  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  Tliis  digest  matter  is  obtained  from  four  sources:  Ist.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  te 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  wfiich  will  appear  in 
full  under  some  other  division  of  the  same  subject.  3d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys-GeneraL 

6.  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus.  Dob  v.  Ror.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  Ualie  matter  at  the  head  of  the  Sumhabt  takes  the  place  of  the  side-heads,  or  catch- 
woids,  usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
SlJliliARY.  At  the  end  of  each  section  of  the  Summary  the  name  o^  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  vrants,  he  can  at  once  turn  to  the  case  in  full. 
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CONTRACTS, 


L  Ik  General.    What  CoNSTntrrES  a 

Contract.    Parties,  5$§  1-165. 
IL  Kinds  of  Contracts,  §§  186-830. 

1.  Contracts  by  Letter,  §§  166-179. 

2.  Contracts  by   Telegraph,   §g  180- 

183. 
8.  Guaranties  and  Letters  of  Credit, 

g§  184-321.' 
4.  Covenants  and  Warranties,  ^92Z- 

830. 
m.  Consideration,  §§  331-438. 

1.  In  General,  §§  381-878. 

2.  What  is  Sttfflcient.  gJ5  879-409. 

8.  Insufficiency  or  Failure,  g§  410- 

423. 
4.  Moral  and  Equitable,  ^?;  426.  427. 
6.  Executed  Consideration,  %^42S-4^, 
6.  Compromise  of  Disputed  Claim, 
^§  434-438. 
IV.  Validitt.  §55  489-769. 

1.  In  General,     Contrary  to  Statute, 

§§  489-515. 

2.  As  to  Public  Policy  or  Morality, 

^*§  516-050. 

3.  Duress    and    Undue   Influence, 

§§651-475. 

4.  As  to  Mental  Incapacity,  whether 

Natural,  or  Produced  by  Intoxi- 
cation, Sg  676-689. 
6.  Restraint  of  Trade,-  ^  690-706. 

6.  Uncertainty.  §§  707,  708. 

7.  Margins,  or   Optional  Contracts, 

§§  709-749. 
a  Fraud,  §§  750-769. 


V.  Construction    and    Interpretation, 
§§  770-1826. 

1.  In  General,  g§  770-891. 

2.  Dependent  and  Independent  Cove- 

nants,  g^  892-927. 
8.  Entire  and  Divisible,  ^g  928-952. 

4.  Joint  and  Several,  ^i  9.>8-968. 

5.  Particular     Agreements,    g8   969- 

1171. 

6.  Conflict  of  Laws,    Lex  Loci  Con- 

tractus, ^%  1172-1299. 

7.  As  Affect edi  by  Custom  and  Usage, 

§§  1300-1326. 
VI.  Performance   and   Breach,  g§  1327- 
1677. 

1 .  What  Constitutes  Performance  and 

Breach,  gg  1327-M17. 

2.  When   Performance    is   Excused, 

§§  1418-144a 

8.  Specific  Performance,  gS  1449-1554. 

4.  Repudiation,  g§  1555-1565. 

5.  Rescission,  g§  1566-1644. 

6.  Waiver,    Merger   and    Discharge, 

g§  1645-1677. 
VII.  Alteration   of   Contracts,  g§  1678- 

1716. 
VIII.  Contracts  as  Affected  by  the  Stat- 
ute OF  Frauds,  gg  1717-1854. 
IX.  RiOHT  OF  Action;  Accrues,  When, 

gg  1855-1885. 
X.  Measure  of  Damages,  gg  1886-2012. 

1.  In  General,  gg  1886-1984. 

2.  Liquidated  Damages  and   Penal- 

ties, gg  1985-2012. 


I.  Is  General.     What  Constitutes  a  Contract.     Parties. 

Summary  —  JE>ra/<«  draum  against  consignments;  contracts  by  letter,  ^1.^  Acceptance  of 
plans  for  public  buildings,  g  2.— Acceptance  of  offer  not  sent  to  proper  place,  g  8.— 4c- 
cepiance,  what  necessary,  ^  4,-- Submission  to  arbitration,  g5.~PaWy  tiot  properly 
authorized  to  act,  g  6.—  Xo  implied  contract  to  pay  for  services,  g  1,— Principal  liable  to 
surety  for  expenses  in  legal  proceedings,  §8.— Parol  contract  by  agent  of  corporation, 
a  9.—  Estoppd;  consideration,  g  10. 

5(  1.  H.  wrote  B. :  "  Hereafter  we  will  pay  drafts  only  on  actual  consignments.  Tlie  stock 
must  be  in  transit  so  as  to  meet  draft  same  day  or  the  day  after  presented  to  us.  This  letter 
will  cancel  all  previous  arrangement  of  letters  of  credit  in  reference  to  M."  B.  replied: 
•We  have  never  knowingly  wlvanced  money  to  M.  on  stock  to  come  in.     Have  always  sup- 

•  Edited  by  Samosl  C.  Bbjcxktt,  Esq.,  of  Boston,  Massachusetts. 
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« 

posed  it  was  in  transit.  Have  always  taken,  h^  vord.  After  this  shall  require  shipping  bill." 
Afterwards  M.,  who  was  buying  agent .fpF^|i.,uirew  upon  H. ;  the  drafts  were  cashed  by  B. 
and  paid  by  H.,  without  bills  of  la^Hog'^iDg'  attached.  Still  later  M.  drew  two  fraudulent 
drafts  upon  H.,  for  which  he  f9rJPi^^^eU  no  stock.  B.  cashed  these  drafts  in  good  faith,  aasum- 
ing  that  the  stock  referred  t«  f^'ljiem  was  in  transit,  and  the  drafts  were  accepted  and  paid 
by  H.  In  an  action  by  Q.  agaklst  B.  to  recover  back  the  amount,  it  was  held  that  no  contract 
was  created  by  the*dbl»ve^teiB,  and  that  B.  was  not  liable.    National  Bank  v.  Hall,  §g  11-14. 

§  2.  A  resohiXtQnc^^^y*  county  commissioners  and  a  city  council  to  erect  public  buildings 
after  plapsmibnJiVted  by  plaintiff  does  not  make  a  contract  upon  which  the  city  and  county 
are  liab&^'.no'  Ase  ever  having  been  made  of  the  plans  and  no  buildings  erected.  Tilley  v. 
Couflty  ot  •Cook,  g§  15-19.    See  §  66. 

§  8.  E.  offered  to  purchase  flour  of  H.,  and  requested  that  an  answer  be  sent  by  return  of 
wagon  to  the  place  where  E).  then  was.  H.  sent  by  mail  an  acceptance  of  the  offer  to  E.'8 
usual  place  of  business.  Held,  that  the  place  to  which  the  answer  was  to  be  sent  constituted 
an  essential  part  of  plain tiff^s  offer,  and  that  there  was  no  contract.    Eliason  v.  Henshaw,  §  20. 

g  4*  A  valid  acceptance  must  go  to  the  whole  of  the  offer,  and  must  not  attempt  to  qualify 
or  vary  any  of  its  terras.  A  party  cannot  accept  an  offer  conditionally,  and,  when  his  offer  of 
acceptance  is  refused,  claim  a  right  to  return  to  the  original  offer  and  accept  it  unconditionally. 
If  no  definite  time  is  fixed  for  acceptance,  then  the  offer  must  be  accepted  within  a  reasonable 
time.    Ortman  v.  Weaver,  §,^  21-23.    See  §§  69,  68. 

g  &  An  agreement  between  K.  and  C.  recited  that  whereas  K.  was  indebted  to  C,  the  exact 
amount  of  which  was  to  be  ascertained  from  the  books  of  K.  by  one  Q.,  under  the  super- 
vision of  K.  and  C,  such  amount  to  be  final.  Held^  that  nothing  was  submitted  to  Q.'s  judg- 
ment by  the  agreement,  and  that  it  could  not  be  regarded  as  a  submission  to  arbitration. 
Kelly  V.  Crawford,  §§  24-26. 

g  ^.  L.  made  an  offer  by  letter  to  B.,  also  stating  that  he  (L.)  would  authorize  M.  to  act  for 
him.  B.  made  known  his  acQeptance  of  the  offer  to  M.,  but  was  informed  by  M.  that  no  in- 
structions had  been  received  by  him,  and  that  he  accordingly  declined  to  act.  Held,  that 
there  waa  no  complete  agreement  between  L.  and  B.  which  could  be  specifically  enforced  in 
equity.    Barr  v,  Lapsley,  §  27. 

g  }.  No  contract  to  pay  for  services  can  be  implied  where  an  express  contract  between  the 
parties  exists  as  to  those  services.    Nutt  v.  Minor,  gg  28,  29.    See  §  70. 

g  8.  A  principal  is  bound  to  repay  to  his  surety  iJl  reasonable  expenses  incurred  by  him  in 
contesting  in  a  court  of  competent  Jurisdiction  a  claim  on  which  the  principal  was  primarily 
liable ;  and  it  is  not  competent  for  the  principal  to  show  that  the  judgment  rendered  in  the 
former  suit  was  erroneous.    Rappel  v,  Patterson^  gg  80,  81. 

g  9.  A  parol  contract,  made  by  agents  of  a  corporation  for  its  sole  benefit,  and  upon  which 
it  makes  -payments,  is  binding  upon  the  corporation.  Bank  of  Columbia  v.  Patterson, 
§§82-89. 

g  10.  Defendant  covenanted  by  deed  that  the  sum  due  on  a  certain  note  from  himself  and 
A.  jointly  to  plaintiff  should  be  paid  at  plaintiff's  residence  in  Missouri,  or  else  he  would  pay 
ten  per  cent,  interest  and  expenses  of  i^aintiff  in  coming  to  Indiana  to  collect  the  note.  Held, 
that  by  his  deed  defendant  was  estopped  from  saying  that  he  was  not  indebted ;  that  the  obliga- 
tion, to  pay  ten  per  cent,  was  without  consideration  and  could  not  be  enforced ;  that  the  prom- 
ise to  pay  plaintiff's  expenses  waa  not  without  consideration  and  could  be  enforced.  Shirly 
V.  Harris,  g§  40-42. 

[NOTJES.—  See  g§  48-165  J 

NATIONAL  BANK  tr.   HALL. 
(11  Otto,  48-51.    1879.) 

Ereob  to  U.  S.  Circnit  Court,  Southern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Swaynb. 

Statement  of  Facts. —  This  is  an  action  of  tort  growing  out  of  a  contract. 
The  bill  of  exceptions  is  well  drawn,  and  reflects  clearly  the  points  in  issue  be- 
tween the  parties.  A  brief  statement  of  the  case,  as  it  appears  in  the  record, 
will  be  sufficient  for  the  purposes  of  this  opinion.  During  the  years  1874, 1875, 
and  xip  to  April  1,  1876,  a  tirm  under  the  name  of  Hall,  Patterson  &  Co.  had 
existed  at  Chicago.  It  consisted  of  S.  Frank  Hall,  Frank  D.  Patterson  and 
Augustus  L.  Patterson,  three  of  the  five  defendants  in  error.    Their  business 

.was  selling  live  stock  on  commissiou  at  the  Chicago  stock-yards.    William  G. 
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Melson  was  their  agent  at  Qaincy.  To  secure  consignments  at  that  point  to 
his  principals  it  wias  frequently  necessary  to  make  advances  there.  Hall,  Pat- 
terson &  Co.  arranged  with  the  First  National  Bank  of  Quincy  to  cash  Mel- 
son's  drafts  on  them  for  this  purpose.  The  drafts  wero  numerous,  and  were  all 
payable  at  sight.  Penfield  was  the  cashier  of  the  bank.  A  draft  for  $125  was 
returned  to  the  bank  unpaid.  This  gave  rise  to  some  controversy  between 
the  bank  and  the  drawees,  but  the  matter  was  satisfactorily  adjusted.  There- 
after Hall,  Patterson  &  Co.  addressed  a  letter  to  the  cashier,  which  was  as 
follows : 

"Chicago,  January  15, 1876. 
"  U.  S.  Penjield^  Cashier^  Quincy^  lU.: 

**Dear  Sir  —  Hereafter  we  will  pay  drafts  only  on  actual  consignments. 
We  cannot  advance  money  a  week  in  advance  of  shipment.  The  stock  must 
be  in  transit  so  a^  to  meet  dr'ft  same  day  or  the  day  after  presented  to  us. 
This  letter  will  cancel  all  previous  arrangement  of  letters  of  credit  in  reference 
to  G.  W.  MelsoQ.    Please  acknowledge  receipt  of  this,  and  oblige, 

"  Yours  respectfully, 

"  Hall,  Pattekson  &  Co." 

Penfield  replied  as  follows : 

"QciNCT,  III.,  January  17,  1876. 
"  Messrs.  Hall^  Patterson  <&  Co.y  Chicago: 

"  Dear  Sir  —  Your  favor  of  the  15th  received.  I  note  what  you  say.  We 
have  never  knowingly  advanced  any  money  to  Melson  on  stock  to  come  in. 
Have  always  supposed  it  was  in  transit.  Have  always  taken  his  word.  After 
this  we  shall  require  ship'g  bill.  Very  truly  yours, 

"  U.  S.  Penfield,  Cashr." 

This  letter  closed  the  correspondence.  On  the  1st  of  April,  1876,  two  of  the 
defendants  in  error,  Frazee  and  Greer,  were  added  as  partners  to  the  firm  of 
Hall,  Patterson  &  Co.,  as  it  had  before  existed.  They  bad  previously  been  em- 
ployed as  clerks,  and  knew  of  the  writing  of  the  letter  to  Penfield  of  the  17th 
of  January,  1876.  The  new  firm  continued  to  do  business  under  the  name  of 
Hall,  Patterson  &  Co.,  until  after  this  suit  was  commenced.  Melson  acted  as 
the  agent  of  the  new  firm  as  he  had  acted  for  the  old  one.  Between  the  1st  of 
April,  1876,  and  the  happening  of  the  loss  out  of  which  this  controversy  has 
arisen,  be,  as  such  agent,  drew  thirty-one  drafts  on  his  principals,  amounting 
in  the  aggregate  to  $50,000.  They  were  all  at  sight,  were  cashed  by  the  bank, 
and  were  duly  accepted  and  paid  by  Hall,  Patterson  &  Co.  There  was  no 
comroanication  personally  or  by  letter  between  any  ofilcer  of  the  bank  and  any 
member  of  the  firm,  from  the  date  of  the  cashier^s  letter  of  the  17th  of  January, 
1876,  until  after  the  loss  before  mentioned.  In  the  mean  time,  the  bank  was 
wholly  ignorant  of  the  change  which  had  been  made  in  the  firm,  and  the  drafts 
were  cashed  without  such  knowledge. 

On  the  7th  of  December,  1876,  Melson  drew  drafts  as  follows: 

"$2,505.  Quincy,  III.,  December  7, 1876. 

"Pay  to  the  order  of  U.  S.  Penfield,  Cas.,  twenty-five  hundred  and  five  dol- 
lars on  account  Jos.  Hunnele  5  Tds  stock.  W.  6.  Melson. 
*•  To  HaU^  Patterson  <&  Co,y  Stock-yards^  Chicago^  IIU\ 
$2,004.00.                                                        Quincy,  III.,  December  7,  1876. 
Pay  to  the  order  of  TT.  S.  Penfield,  Cas.,  two  thousand  and  four  dollars  on 
account  S.  C.  Fooley  4  I'ds  hogs  and  cattle.  W.  G.  Melson. 
**  To  HaU^  Patterson  <&  Co.^  Stock-yards^  Chicago^  lU.^^ 
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Both  th<3se  drafts  were  cashed  b}"^  the  bank  on  the  day  of  their  date,  and  the 
proceeds  were  paid  to  Melson.  They  were  taken  in  the  usual  course  of  busi- 
ness and  in  entire  good  faith.  The  cashier  testified  that  by  "ship'g  bill,"  in 
his  letter  of  the  17th  of  January,  1876,  he  meant  bill  of  lading,  but  that  no 
bill  of  lading  was  taken  by  the  bank  after  the  date  of  that  letter,  and  that  all 
Melson's  drafts  —  being  thirty-one  after  the  1st  of  April,  and  ten  or  twelve 
between  January  17th  and  April  1st  of  that  year —  were  paid  by  Hall,  Pat- 
terson &  Co.  without  bills  of  lading  being  attached,  and  without  inquiry  by 
the  bank  or  its  cashier  concerning  such  securities.  When  the  two  drafts  last 
mentioned  were  cashed  the  cashier  had  no  knowledge  whether  thev  were  drawn 
against  stock  or  not.  It  was  a  rule  of  the  bank,  understood  by  all  the  stock 
agents  doing  business  there,  that  no  draft  should  be  drawn  unless  the  stock 
was  in  transit.  Agents,  when  drawing,  were  therefore  not  usually  questioned 
upon  the  subject.  Their  compliance  with  the  rule  was  assumed  by  the  bank. 
The  two  drafts  last  mentioned  were  indorsed  and  transmitted  bv  the  cashier  to 
his  correspondent  in  Chicago  for  collection.  They  were  accepted  and  paid  by 
Hall,  Patterson  &  Co.,  and  the  plaintiflF  in  error  received  the  money.  No 
stock  was  forwarded  by  Melson.  The  transaction  was  a  fraud  on  his  part. 
Upon  receiving  the  proceeds  of  the  drafts  he  fled  the  country.  He  was  dili- 
gently sought  for,  but  could  not  be  found.  Hall,  Patterson  &  Co.  brought  this 
suit  against  the  bank  to  recover  the  amount  they  had  paid.  A  verdict  and 
judgment  were  rendered  in  their  favor  in  the  court  below,  and  the  bank  has 
broughrt  the  case  here  for  review; 

The  bill  of  exceptions  contains  all  the  evidence  given  upon  the  trial.  It  dis- 
closes nothing  which  affords  the  slightest  ground  for  any  imputation  against 
the  bank  or  its  officers  with  respect  to  their  good  faith  and  fair  dealing  in  the 
transaction  out  of  which  this  controversy  has  arisen.  The  defendants  in  error 
claimed  nothing  in  that  respect  in  the  court  below,  and  they  have  made  no 
such  claim  here.  The  counsel  for  the  bank  has.  assigned  twenty-seven  errors. 
Some  of  them  are  repetitions  of  the  same  objections  in  different  forms.  *None 
of  them  are  frivolous,  and  many  of  thera,  if  the  exigencies  of  the  case  required 
it,  would  be  entitled  to  grave  consideration  by  this  court. 

§  1 1.  Construction  of  the  two  important  letters  in  the  case. 

The  two  letters  between  the  parties,  of  the  15th  and  17th  of  January,  1876, 
are  the  heart  of  the  controversy.  The  stress  of  the  case  is  upon  their  con- 
struction and  effect.  Passing  by  the  other  points  raised  in  the  record,  we  shall 
first  give  our  attention  to  this  subject,  and  our  remarks  will  be  confined  to 
that  and  one  other  of  the  errors  assigned.  By  this  letter,  Ilali,  Patterson  & 
Co.  advised  the  bank:  1.  That  thereafter  they  would  pay  drafts  only  on  act- 
ual consignments  of  stock;  2.  That  they  would  not  pay  money  a  week  in  ad- 
vance of  shipments;  3.  That  the  stock  must  be  in  transit,  so  as  to  meet  the 
draft  the  same  day  or  the  day  after  it  was  presented  to  them;  4.  That  this  let- 
ter was  to  cancel  all  previous  letters  of  credit  as  to  W.  G.  Melson;  5.  The}'' 
asked  an  acknowledgment  of  the  receipt  of  the  letter. 

These  terms  were  clear  and  explicit.  WJiat  was  the  reply  of  the  bank?,  The 
cashier  answered:  1.  That  the  letter  of  the  other  party  was  received;  2.  That 
its  contents  were  noted;  3.  That  the  bank  had  never  knowingly  advanced 
money  to  Melson  on  stock  to  come  in;  4.  That  the  cashier  had  always  taken 
Melson's  word ;  5.  That  thereafter  the  bank  would  require  a  "ship'g  bill," 
meaning  a  bill  of  lading.     This  letter  Hall,  Patterson  &  Co.  never  answered. 

What  was  its  effect  as  to  them?    It  certainly  did  not  accept  their  proposi- 
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tion,  nor  accede  to  their  terms  that  "  the  stock  mast  be  in  transit  to  meet  the 
draft  on  the  same  day  or  the  day  after  presented."  They  made  this  expressly 
the  condition  of  their  accepting.  The  letter  made  no  allusion  to  the  requirement, 
and  was  wholly  silent  on  the  subject.  Upon  this  point  the  parties  were  as 
wide  asunder  as  if  the  letters  had  not  been  written. 

For  whose  benefit  was  the  shipping  bill  mentioned  by  the  cashier  to  be  taken  ? 
Prima  facie  the  point  is  left  in  uncertainty.  Here  again  the  cashier  is  silent. 
Bat  the  interpretation  is  reasonable  that  Hall,  Patterson  &  Co.,  having  in  ad- 
vance refused  to  accept,  except  upon  the  condition  mentioned,  the  bank  notified 
them  in  reply  that  it  would  thereafter  take  a  bill  of  lading,  not  for  their  pro- 
tection, but  for  its  own.  This  view  is  streno^thened  bv  the  conduct  of  the  defend- 
ants  in  error,  and  the  practical  construction  which  they  seem  to  have  thus  given 
to  the  clause.  They  did  not  say  in  reply  that  they  understood  the  shipping  bill 
was  to  be  for  their  benefit,  and  that  they  should  expect  it  to  accompany  the 
draft.  No  such  bill  was  ever  required  by  them  or  sent  by  the  bank.  They 
went  on  accepting  and  paying  in  silence  exactly  as  before.  The  large  number 
of  drafts  so  accepted  and  paid  by  them  has  been  already  stated.  If  they  re- 
lied on  the  shipping  bills  their  conduct  is  inexplicable.  If  the  understanding 
of  the  cashier  had  been  different  from  what  we  have  suggested,  it  is  hardly  to 
be  supposed  he  would,  from  the  date  of  his  letter,  h^ve  constantly  disregarded 
his  promise.  Such  conduct  would  have  been  worse  than  negligence.  It  would 
have  been  a  gross  breach  of  good  faith  to  the  other  party.  If,  on  the  other 
hand,  he  meant  by  the  clause  that  the  bill  of  lading,  if  taken,  was  to  be  solely 
for  the  security  of  the  bank,  then  it  was  for  the  bank  to  determine  whether  it 
should  be  required  or  not.  If  the  cashier  had  confidence  in  Melson,  and  chose 
to  exercise  it,  he  exposed  the  bank  to  the  hazard  of  the  consequences;  but 
there  was  certainly  no  responsibility  to  Hall,  Patterson  &  Co. 

It  is  a  remarkable  feature  of  the  case  that,  when  the  loss  occurred,  the  de- 
fendants in  error  attached  no  importance  to  their  own  letter,  but  fell  back  upon 
the  letter  of  the  cashier  which  they  had  not  answered,  and  which  they  had  not 
before  in  any  manner  recognized  as  concerning  them,  mach  less  as  constituting 
a  contract  by  the  bank  for  their  protection  and  benefit.  To  give  it  that  effect, 
early  and  explicit  notice  to  the  bank  was  necessary.  The  afterthought  of  Hall, 
Patterson  &  Co.,  when  the  loss  occurred,  came  too  late,  and  cannot  avail  them. 
Adams  v.  Jones,  12  Pet.,  207  (§  214,  infra);  McCollum  v,  Cushing,  22  Ark., 
540;  White  v.  Corlies,  46  X.  Y.,  467;  Story,  Contr.,  sec.  1130. 

§  12.  The  meeting  of  minds  necessary  to  create  a  contract  did  not  exist. 

The  minds  of  the  parties,  as  shown  bj'  these  letters,  moved  on  parallel,  not  on 
concentric,  lines.  There  was  not  the  meeting  of  minds,  and  the  mutuality  of 
assent  to  the  same  thing,  which  are  necessary  to  create  a  contract.  It  is  not 
pretended  that  the  bank  ever  agreed  to  the  proposition  —  if  it  may  be  consid- 
ered such,  and  not  the  mere  announcement  of  a  purpose  —  contained  in  the 
letter  of  Hall,  Patterson  &  Co.,  and  there  is  no  evidence  that  the  proposition 
of  the  bank  —  if  the  letter  of  the  cashier  can  be  regarded  in  that  light  —  was 
ever  accepted  and  acted  upon  b}^  the  parties  to  whom  it  was  addressed.  We 
are  satisfied,  however,  that  no  proposition  or  promise  was  intended  to  be  made 
by  the  bank,  and  that  this  was  the  understanding  of  the  defendants  in  error. 
Their  letter  revoked  the  letter  of  credit  they  had  before  given  to  Melson.  The 
bank  announced,  in  reply,  the  manner  in  which  it  should  thereafter  do  business 
with  him.    Thereafter,  each  occupied  a  position  independent  of  the  other.     If 

the  bank  didconnted  drafts  for  Melson,  the  defendants  in  error,  like  any  other 
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drawees,  bad  the  option  to  accept  or  not,  and  in  the  latter  event  the  bank  could 
have  had  no  redress  against  them,  whether  it  had,  or  had  not,  taken  a  bill  of 
lading.  The  destruction  of  the  stock,  after  the  bank  took  such  a  bill,  would 
not  have  changed  the  relations  of  the  parties.  In  our  view,  it  was  a  thing 
with  which  the  defendants  in  error  had  nothing  to  do. 

§  1 3.  There  i%  no  contract  where  the  terms  are  understood  differently  hy  the 
parties. 

If  it  be  said  they  were  obliged  to  accept  if  the  bank  took  a  shipping 
bill,  it  may  be  asked  in  reply,  Where  is  the  evidence  of  such  an  understanding 
on  their  part?  There  is  nothing  in  the  record  that  gives  the  slightest  support 
to  such  an  assumption.  If  they  were  not  bound,  where  is  the  consideration 
for  the  alleged  promise  of  the  bank?  The  true  view  of  the  subject  is  that 
neither  was  in  anywise  bound  or  liable  to  the  other.  The  defendants  in  error 
notified  the  bank  that  thereafter  they  would  accept  only  on  the  condition  speci- 
fied. The  cashier  answered  that  the  bank  would  protect  itself.  This  is  the 
sole  effect  of  the  letters.  Thereupon  the  correspondence  of  the  parties  ceased, 
because  there  was  nothing  left  for  either  to  add. 

Where  there  is  a  misunderstanding  as  to  the  terms  of  a  contract,  neither 
party  is  liable  in  law  or  equity.  Baldwin  v.  Miideberger,  2  Hall  (N.  Y.),  176; 
Coles  V.  Bowne,  10  Paige  (N.  Y.),  526;  Utley  v.  Donaldson,  94  U.  S.,  29  (§§  998- 
1000,  infra).  Where  a  contract  is  a  unit,  and  left  uncertain  in  one  particular, 
the  whole  will  be  regarded  as  only  inchoate,  because  the  parties  have  not  been 
ac?  idem^  and,  therefore,  neither  is  bound.  Appleby  v,  Johnson,  Law  Rep.,  9 
C.  P.,  158.  A  proposal  to  accept,  or  acceptance  upon  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer.  Baker  v.  Johnson  County,  37  la.,  186 ; 
See,  also,  Jenness  v.  Mount  Hope  Iron  Co.,  53  Me.,  20;  Chicago  &  Great  East- 
ern R'y  Co.  V.  Dane,  43  K  Y.,  240;  and  Suydam  v.  Clark,  2  Sandf.  (N.  Y), 
133.  The  learned  judge  who  tried  the  case  below  instructed  the  jury  that  the 
letters  constituted  a  binding  contract,  and  that  if  the  bank  cashed  any  bills 
not  based  on  actual  consignments  to  the  plaintiffs,  and  the  plaintiffs  sustained 
any  injury  by  such  failure,  the  bank  is  responsible.  This  instruction  was 
erroneous. 

§  14.  ^  contract  between  a  hank  and  a  firm  is  terminated  if  new  partners 
are  admitted  to  the  firm  without  the  consent  of  the  hank. 

In  making  a  contract,  parties  are  as  important  an  element  as  the  terms  with 
reference  to  the  subject-matter.  Mutual  assent  as  to  both  is  alike  necessary. 
If,  in  fact,  there  were  here,  as  claimed,  a  contract  with  reference  to  the  latter, 
it  was  made  on  the  17th  of  January,  1876,  with  Hall  and  the  two  Pattersons, 
then  constituting  the  firm  known  as  Hall,  Patterson  &  Co.  The  change  of  the 
firm  on  the  1st  of  April  following,  by  taking  in  Frazee  and  Greer  as  new  mem- 
bers, without  the  knowledge  or  consent  of  tbe  bank,  put  an  end  to  the  contract 
as  to  the  latter.  The  proof  is  conclusive  that  the  bank  had  no  knowledge  of 
the  change  until  after  commencement  of  this  suit.  The  alleged  cause  of  action 
arose  more  than  eight  months  after  the  new  partnership  was  formed,  and 
nearly  a  year  after  the  date  of  the  letters  by  which  the  contract  is  claimed  to 
have  been  made.  There  was  no  privity  between  the  bank  and  the  new  firm. 
There  was  no  binding  acquiescence  by  the  bank.  There  could  be  none  without 
knowledge,  and  it  is  not  claimed  or  pretended  that  such  knowledge  existed.  A 
new  party  could  no  more  be  imported  into  the  contract  and  imposed  upon  the 
bank  without  its  consent,  than  a  change  could  be  made  in  like  manner  in  the 

other  pre-existing  stipulations.    Tbe  bank  might  have  been  willing  to  contract 
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with  the  firm  as  it  was  originally,  but  not  as  it  was  subsequently.  At  any 
rate,  it  had  the  right  to  know  and  to  decide  for  itself.  Without  its  assent  a  thing 
was  wanting  which  was  indispensable  to  the  continuity  of  the  contract.  Barns 
r.  Barrow,  61  N.  T.,  39;  Grant  v.  Naylor,  4  Cranch,  224  (§§  240,  241,  infra)'; 
Bleeker  v.  Hyde,  3  McL.,  279  (§§  215,  216,  infra);  Taylor  v.  Wetmore,  10 
Ohio,  490;  Taylor  v,  McClung,  2  Hous.  (Del.),  24;  Hunt  v.  Smith,  17  Wend.  (N. 
Y.),  179 ;  Cremer  v.  Higginson,  1  Mason,  323  (§§  257-266,  ivfra) ;  Russell  v.  Perk- 
ins, id.,  368.  The  court  refused  an  instruction  asked  for  in  accordance  with 
this  view  of  the  subject.    This,  also,  was  an  error. 

The  judgment  will  be  reversed,  and  the  cause  remanded  to  the  court  below 
with  directions  to  proceed  in  conformity  to  this  opinion;  and  it  is  so  ordered. 

TILLEY  t?.  COUNTY  OF  COOK. 

.  Ik 

(18  Otto,  15&-10i.     1880.) 

Error  to  IT.  8.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Woods. 

Statement  of  Facts. —  This  was  an  action  of  asaujnpsU,  brought  by  Tilley 
against  the  county  of  Cook  and  the  city  of  Chicago.  The  declaration  consists 
of  the  common  counts  for  work  and  labor  done,  goods  sold  and  delivered, 
money  lent  and  advanced,  and  upon  account  stated.  The  following  is  a  copy 
of  the  account  sued  on,  which  was  appended  to  the  declaration : 

The  County  of  Cook  and  Tms  Cfty  of  CmcAOO  to  Thomas  Tilley,  Dr, 

For  services  as  architect  f  n  preparing  plans,  drawings,  specifications,  diagrams, 
estimates,  and  details  for  the  new  court-house  and  city  hall,  and  superintend- 
ence of  erectinji:  the  same,  five  per  cent,  on  $3,999,829,  the  estimated  cost  of  the 
building,  the  plan  being  that  known  as  ''  Eureka  **....( $145,481  45 

The  defendants  pleaded  the  general  issue. 

By  provision  of  the  constitution  and  laws  of  the  state  of  Illinois,  the  county 
affairs  of  Cook  county  are  managed  by  a  board  of  commissioners  of  fifteen  per- 
sons. 111.  Const.  1870,  art.  10,  sec.  7.  The  affairs  of  the  city  are  controlled  by 
the  common  council.  Private  Laws  of  Illinois,  1863,  p.  40.  The  county  of 
Cook  was  the  owner  of  a  block  of  ground  in  the  city  of  Chicago,  known  as  the 
court-house  square,  on  which  it  was  proposed  to  erect  a  building  to  be  used  as 
a  city  hall  and  county  court-house,  in  which  the  business  of  the  city  and  county 
might  be  conducted.  On  July  10th,  the  board  of  county  commissioners,  and  on 
July  15, 1872,  the  common  council,  adopted,  each  for  itself,  the  following  reso- 
lution : 

^  Resolved^  That  it  is  the  sense  of  the  joint  meeting  that  they  recommend  to 
the  common  council  of  the  city  of  Chicago  and  the  board  of  commissioners  of 
Cook  county  that  the  city  of  Chicago  and  the  county  of  Cook  will  authorize 
the  building  committees  of  the  several  boards  to  offer  a  prize  of  five  thousand 
dollars  ($5,000)  for  the  best  plan,  two  thousand  dollars  ($2,000)  for  the  second, 
and  one  thousand  dollars  ($1,000)  for  the  third  best  plan  for  a  court-house  and 
city  hall,  to  be  erected  jointly  by  the  county  of  Cook  and  the  city  of  Chicago, 
upon  the  public  square  in  the  city  of  Chicago,  the  said  plans  to  be  submitted  to 
respective  boards,  in  conjunction  with  the  board  of  public  works  of  the  city  of 
Chicago.'' 

On  August  5, 1872,  the  common  council  of  the  city  and  the  board  of  county 
commissioners  passed  an  order  providing  for  a  joint  contract  between  the  citv 

28 


§  14.  CONTRACTS. 

and  county  for  the  erection  of  a  building  on  the  court-house  square,  and  on 
August  28,  1872,  the  contract  was  executed.  It  declares  that  it  was  for  the 
public  convenience  that  the  courts  and  the  offices  of  the  city  "  should  be  located 
at  some  one  convenient  point  and  readily  accessible  to  each  other,"  and  provides 
for  the  erection,  by  the  city  and  county,  of  a  public  building  on  the  court-house 
square,  for  the  use  of  the  county  and  city  governments  respectively,  and  the 
courts  of  record;  that  the  general  exterior  design  of  the  building  shall  be  of 
such  uniform  character  and  appearance  as  may  be  agreed  upon  by  the  board  of 
county  commissioners  and  the  common  council  of  the  city. 

The  contract  further  provides  as  follows:  "3.  That  portion  of  the  said 
building  situate  west  of  the  north  and  south  center  line  of  said  block  shall  be 
erected  by  the  city  of  Chicago  at  its 'own  expense.  4.  The  city  of  Chicago 
shall  occupy. that  portion  of  said  block  west  of  the  said  center  line  for  a  city 
hall  and  offices  incitlental  to  the  administration  of  the  city  government,  and 
for  no  other  purpose  whatever,  except  as  hereinbefore  provided.  5.  Each  of 
the  parties  will  heat,  light,  and  otherwise  maintain  and  furnish  its  own  portion 
of  said  building.'- 

On  November  25,  1872,  the  building  committees  of  the  common  council  and 
the  county  commissioners  published  an  advertisement  calling  for  designs  for 
the  proposed  building.  The  advertisement  declared  that,  in  order  to  secure 
suitable  designs,  the  city  and  county  jointly  offered  the  following  premiums: 
For  the  best  design,  $5,000;  for  the  second  best,  $2,000;  and  for  the  third  best, 
$1,000.  It  provided  as  follows:  "Each  design  must  have  a  device  or  motto 
marked  on  each  drawing  and  be  accompanied  by  a  sealed  letter  giving  the 
name  of  the  author,  which  will  be  opened  after  the  final  award  is  made,  only 
for  the  purpose  of  ascertaining  the  names  of  the  successful  architects  and  for 
the  return  of  the  unsuccessful  drawings  to  their  authors.  Each  competitor 
will  give  the  cubical  contents  of  his  building,  and  an  estimate  of  the  cost  of 
the  same  complete." 

Designs  were  submitted  by  a  large  number  of  architects,  and  the  building 
committees  of  the  city  council  and  the  board  of  county  commissioners  made  a 
report  awarding  the  prizes.  Tilley,  who  had  adopted  for  his  drawing  the  word 
"  Eureka  "  as  the  device  or  motto  to  distinguish  it,  was  awarded  the  third  prize 
of  $1,000.  On  August  4,  the  county  board,  and  on  August  X8,  1873,  the  city 
council,  adopted  the  following  resolution:  "That  the  report  of  the  majority 
of  the  joint  committee  awarding  the  prizes  for  plans  of  court-house  and  city 
hall  shall  be  concurred  in  and  the  award  confirmed,  provided  that  nothing 
herein  or  in  said  report  contained  shall  be  construed  as  indicating  a  preference 
for  either  of  said  plans  as  to  which  shall  be  finally  adopted,  from  which  the 
said  building  shall  be  erected.' 

Tilley  was  paid  the  thousand  dollars  awarded  to  him  as  a  prize.  Afterwards, 
on  August  25th,  the  county  commissipners,  and  on  October  10,  1873,  the  city 
council,  adopted  the  following  resolution :  "  That  the  plan  known  as  Eureka, 
or  number  5  (five)  in  the  collection,  submitted  for  court-house  and  city  hall,  be, 
and  is  hereby,  selected  and  adopted  as  the  pldiU  after  which  to  build  such  court- 
house and  city  hall  (the  board  of  commissioners  of  Cook  county  concurring), 
subject  to  such  change  and  modifications  as  may  hereafter  be  determined  upon 
by  the  common  council  of  the  city  of  Chicago  and  the  county  board,  provided 
the  estimate  of  the  architect  who  presented  said  plan  as  to  the  cost  of  construc- 
tion of  the  building  shall  be  verified." 

Upon  the  trial  of  the  case^  the  testimony  tending  to  establish  the  facts  above 
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recited  having  been  given  in  evidence  by  the  plaintiff,  he  was  sworn  as  a  wit- 
ness in  his  own  behalf,  and  testified  that  he  was  an  architect  of  fifteen  years* 
standing,  that  he  had  made  the  design  designated  by  the  word  ^'  Eureka,"  and 
that,  after  the  passage  by  the  city  council  and  board  of  county  commissioners 
of  the  resolution  last  above  mentioned,  he  had  verified  the  cost  of  the  construe- 
tion  of  the  pro{K>sed  building  in  the  way  customary  and  usual  with  architects, 
which  was  made  up  at  the  rate  of  thirty-five  cents  per  cubic  foot  for  the  build- 
ing, and  was  indorsed  by  fourteen  or  fifteen  architects. 

The  plaintiff  produced  before  the  jury  all  his  plans  for  which  the  prize  had 
been  awarded  him.  lie  offered  to  prove  their  value,  the  time  employed  and 
the  expense  incurred  in  the  preparation  of  them.  The  court  excluded  the  evi- 
dence so  offered.  He  further  offered  evidence  to  establish  that  by  the  usage 
and  custom  of  architects,  in  the  absence  of  a  special  contract,  the  superintend- 
ence of  the  construction  of  a  building  belonged  to  the  architect  whose  plans 
were  adopted.  This  was  also  excluded.  He  also  offered  evidence  to  prove 
that  by  the  usage  and  custom  of  architects,  where  prizes  for  plans  were  offered, 
the  plans  of  the  successful  competitors  belonged  to  them,  and,  if  subsequently 
adopted  as  the  plans  to  build  by,  were  always  paid  for  m  addition  to  the  prize 
itself.  To  this  the  defendants  objected,  and  the  court  sustained  the  objection. 
He  also  offered  evidence  to  establish  the  value  of  the  services  rendered  in  veri- 
fying the  cost  of  the  proposed  building  according  to  the  ^^  Eureka"  plans;  to 
which  the  defendants  objected,  and  the  court  sustained  the  objection. 

This  was  all  the  evidence  given  or  offered  to  be  given  in  the  cause.  The 
plaintiff  then  rested  his  case;  whereupon  the  court  directed  the  jury  to  find 
for  the  defendants.  The  jury  returned  a  verdict  for  the  defendants,  and  judg- 
ment was  entered  thereon.  To  reverse  this  judgment  this  writ  of  error  was 
brought. 

It  will  be  observed  that  no' evidence  was  introduced  or  offered  to  show  that 
the  plans  of  the  plaintiff  were  used  by  the  defendants,  or  either  of  them,  or 
that  the  building  for  w^hich  they  were  used  was  ever  erected.  It  is  clear  that 
if  the  plaintiff  has  any  right  of  action  it  must  arise  on  the  resolutions  adopted 
by  the  board  of  county  commissioners,  August  25,  and  the  city  council,  Octo- 
ber 10,  1873.  All  that  had  taken  place  before  those  dates  was  the  making  of  a 
contract  between  the  city  and  the  county,  by  which  they  agreed  to  join  in  the 
erection  of  a  public  building  in  the  court-house  square,  each  party  to  build  and 
pay  for  its  own  part  of  the  structure;  an  offer  by  the  city  and  county  of  three 
prizes  for  the  best  plans;  an  award  of  the  prizes,  by  which  the  third  prize  of 
$1,000  was  given  to  the  plaintiff  m  error,  with  the  distinct  notice  that  **the 
award  should  not  be  considered  as  indicating  a  preference  for  either  of  said 
plans  as  to  which  should  be  finally  adopted  from  which  the  said  building  should 
be  erected;"  and  the  payment  to  and  the  receipt  by  the  plaintiff  of  the  prize 
awarded  him. 

By  the  payment  to  the  plaintiff  in  error  of  the  prize,  the  defendants  dis- 
charged every  obligation  due  from  them  to  him  arising  out  of  the  preparation 
of  plans  for  the  proposed  building.  Upon  that  payment  being  made,  no  con- 
tract whatever,  either  express  or  implied,  existed  between  the  plaintiff  and  the 
defendants.  If,  therefore,  the  plaintiff  had  any  right  of  action  against  de- 
fendants, it  most  have  arisen  by  reason  of  the  adoption  of  the  resolution  just 
mentioned,  and  what  was  done  by  plaintiff  after  its  adoption.  The  resolution 
was  the  voluntary  act  of  the  city  council  and  county  commissioners.  It  was 
not  a  proposition,  but  simply  the  expression  of  a  purpose  to  build  their  struct- 
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ure  after  the  plans  of  the  plaintiff,  subject  to  such  changes  and  modifications 
as  might  thereafter  be  determined  upon  by  the  common  council  and  the  county 
board.  The  resolution  was  not  adopted  at  his  instance  or  suggestion.  Sup- 
pose that  the  day  after  its  adoption  the  resolution  ha^d  been  reconsidered  and 
rescinded,  would  the  defendants  nevertheless  have  been  liable  for  the  value  of 
the  plans  and  for  five  per  cent,  on  the  estimated  cost  of  the  building  for  super- 
intendence, amounting  in  the  aggregate  to  near  $146,000?  Suppose  a  private 
person  should  announce  bis  purpose  to  build  a  house  after  a  design  which  he 
had  seen  in  an  architect's  office,  but  before  he  begins  the  execution  of  his  pur- 
pose changes  his  mind,  never  calls  for  or  uses  the  plans,  or  even  builds  the 
bouse,  is  he  liable  to  the  architect  for  the  value  of  the  plans  and  for  superin- 
tendence? In  such  a  base  there  certainly  is  no  contract  between  him  and  the 
architect  upon  which  a  recovery  can  be  based. 

The  claim  of  the  plaintiff  is  that  by  the  adoption  of  the  resolution  by  the 
city  council  and  the  county  board,  without  any  act  done  or  assent  on  his  part, 
they  were  bound  to  go  on  and  erect  the  building  on  his  plans  and  expend 
$2,909,000,  its  estimated  cost.  The  resolution  did  not  bind  the  plaintiff  to  fur- 
nish his  plans  and  superintend  the  building.  There  was  no  mutuality,  and, 
therefore,  no  consideration, —  both  of  which  are  essential  to  a  contract.  Not- 
withstanding the  resolution,  the  plaintiff  might  have  said,  I  will  not  furnish 
kiy  plans,  and  I  will  not  superintend  the  building,  and  the  defendants  would 
have  had  no  claim  on  him. 

§  15.  ^  'party  nutking  a  proposition  i8  not  hound  if  the  other  party  does  not 
accept 

If  one  does  not  accede  to  a  promise  as  made,  the  other  party  is  not  bound 
by  it.  Tuttle  v.  Love,  7  Johns.  (K  Y.),  469.  When  A.  signs  a  writing  by 
which  he  declares  he  will  sell  to  B.  his  bouse  at  a  certain  price,  this  is  a  mere 
proposition  and  not  a  contract.  Tucker  v.  Woods,  12  id.,  189.  In  Wood  v. 
Edwards,  19  id.,  205,  where  A.  wrote  that  he  had  agreed  to  a  substitute  for  an 
existing  agreement  which  he  would  execute,  Spencer,  C.  J.,  said  the  proposi- 
tion, of  A.  to  execute  the  new  agreement  w^s  not  binding  on  him,  as  well  on 
the  ground  of  want  of  consideration  as  want  of  mutuality,  since  the  plaintiffs 
on  their  part  were  not  bound  to  execute  the  agreement.  In  the  case  of  Kings- 
ton V.  Phelps,  Peak,  N".  P.  C,  299,  the  plaintiff  proved  that  the  defendant  con- 
sented to  be  bound  by  an  award  to  be  made  on  a  submission  by  other 
underwriters  on  the  same  policy,  but  the  witness  proved  no  agreement  on  the 
part  of  the  plaintiff  to  be  bound  by  the  ajv'ard.  Lord  Kenyon  held  that  there 
was  no  mutuality,  and  therefore  the  defendant's  agreement  was  a  mere  nudum 
pactum.  An  offer  of  a  bargain  by  one  person  to  another  imposes  no  obligation 
upon  the  former,  unless  it  is  accepted  by  the  latter  upon  the  terms  on  which  it 
was  made.  Any  qualifioation  of  or  departure  from  them  invalidates  the  offer, 
unless  the  same  be  agreed  to  by  the  party  who  made  it.  Eliason  v.  Henshaw, 
4  Wheat.,  225  (§  20,  infra).  See,  also,  Webb  v.  Alton  Marine  &  Fire  Ins.  Co., 
8  111.,  225 ;  Maclay  v.  Harvey,  90  id.,  525. 

§  1 6.  There  was  no  contract  in  this  case. 

In  this  case,  there  being  only  an  expression  of  purpose  by  one  party  to  erect 
a  building  according  to  plans  antecedently  made  by  another,  and  no  obligation 
entered  into  by  the  other  party,  and  ho  plans  used  or  building  erected,  there 
was  no  contract  between  the  parties,  either  express  or  implied.  If  we  are  cor- 
rect in  this  conclusion,  then  all  the  evidence  offered  by  the  plaintiff  to  prove  the 
value  of  the  plans,  and  the  time  employed,  and  the  expenses  incurred  in  their 
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preparation,  was  irrelevant  and  immaterial.  The  only  purpose  for  which  such 
evidence  could  be  admitted  would  be  to  prove  the  damage  sustained  by  the  plaint- 
iff by  the  breach  of  his  alleged  contract  with  the  defendants.  But  if  he  bad  no 
contract,  express  or  implied,  he  was  entitled  to  no  damage,  and  could  show  none. 

§  17.  Proof  of  umge  which  might  affect  a  contract  is  immaterial  if  no  con- 
tract is  shown. 

It  is  complained  that  the  evidence  offered  to  prove  the  custom  of  architects 
was  excluded.  We  think  it  was  rightly  excluded.  Proof  of  usage  can  only 
be  received  to  show  the  intention  or  understanding  of  the  parties  in  the  ab- 
sence of  a  special  agreement,  or  to  explain  the  terms  of  a  written  contract. 
Hutchinson  v.  Tatham,  Law  Rep.,  8  C.  P.,  482;  Field  v.  Lelean,  30  L.  J.,  Ex., 
168;  Bay  water  u  Richardson,  1  Ad.  &  E!l.,  508;  Robinson  v.  United  States, 
13  Wail.,  363.  In  all  oases  where  evidence  of  usage  is  received,  the  rule  must 
be  taken  with  this  qualification,  that  the  evidence  be  not  repugnant  to  or  incon- 
sistent with  the  contract.  Holding  v.  Pigotl,  7  Bing.,  465,  474;  Clarke  v.  Roy- 
stone,  13  Mees.  &  W.,  752;  Yeats  v.  Pirn,  Holt,  N.  P.,  95;  Trueman  v.  Loder, 
11  Ad.  &  Ell.,  689;  Bliven  v.  Kew  England  Screw  Co.,  23  H8:w.,420  (§§  1306- 
1308,  infra),  JThe  inference  from  these  principles  is  inevitable,  that,  unless 
some  contract  is  shown,  evidence  of  usage  or  custom  is  immaterial.  The  plaintiff 
says  he  was  ready  to  prove  a  custom  of  architects,  that,  when  prizes  were  offered 
for  plans  of  a  building,  the  successful  competitor  remained  the  owner  of  his  own 
designs,  and  if  they  were  adopted  he  was  entitled  to  compensation  therefor  in 
addition  to  the  prize,  and  that,  by  the  same  custom,  the  adoption  of  his  plans 
entitled  him  to  superintend  the  erection  of  the  building,  and  to  the  usual  re- 
muneration therefor.  He  claims,  therefore,  that,  in  view  of  this  custom,  the 
adoption  of  his  plans  by  the  passage  of  the  resolution  referred  to  by  the  city 
and  county  boards  amounted  to  a  contract,  on  the  part  of  the  defendants,  to 
pay  for  the  plans  and  employ  him  to  superintend  the  erection  of  the  building, 
and  pay  him  therefor. 

The  offer  of  the  plaintiff  to  prove  certain  facts  having  been  rejected,  he  must 
be  presumed  to  be  able  to  prove  what  he  offered  to  prove.  We  must,  there- 
fore, assume  that  the  custom  which  he  offered  to  prove  did,  in  fact,  exist.  But 
what  was  that  custom?  Clearly,  that  if  the  building  was  erected  according  to 
the  successful  plans,  the  architect  was  entitled  to  pay  therefor.  That  was  such 
an  acceptance  and  adoption  of  his  plans  as  would  give  him  the  right  to  com- 
pensation therefor,  and  the  right  to  superintend  the  erection  of  the  building  and 
receive  the  usual  remuneration.  The  custom  certainly  did  not  bind  the  party 
who  offered  prizes  for  fflans,  after  having  paid  the  prizes,  to  pay  also  for  plans 
that  he  never  used,  and  for  superintendence  of  a  building  that  he  never  erected, 
merely  because  he  had  selected  a  particular  plan  and  announced  his  purpose  to 
build  in  accordance  with  it.  If  such  were  the  custom  and  usage  of  architects 
in  Chicago,  it  was  an  absurd  and  unreasonable  custom,  and,  therefore,  not  bind- 
ing. United  States  v.  Buchanan,  8  How.,  83.  If  the  plaintiff  had  offered  to 
show  that,  after  the  passage  of  the  resolution  by  which  his  plan  was  accepted, 
the  defendants  had  erected  their  building  according  to  his  plans,  then  the  evi- 
dence of  the  custom  would  have  been  pertinent.  But  he  made  no  such  offer, 
and  it  is  to  be  presumed  no  such  fact  existed.  The  evidence  of  this  custom 
was,  therefore,  properly  excluded. 

§  1 8.  There  is  no  implied  contract  to  pay  for  services  voluntarily  rendered  by 

plaifitfff  and  of  which  no  use  is  made  hy  defendant. 

The  plaintiff  complains  that  ho  was  not  allowed  to  prove  the  value  of  his 
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services  in  verifying  the  cost  of  the  proposed  building  according  to  his  plans. 
We  think  the  court  was  right  in  excluding  this  evidence.  There  was  no  proof 
nor  anj^  oflfer  of  proof  to  show  that  the  services  of  the  plaintiff  were  rendered 
at  the  instance  or  request  of  the  defendants  or  either  of  them.  From  all  that 
appears,  the  services  were  voluntarily  rendered  by  the  plaintiff,  and  no  use 
whatever  was  made  of  the  results  of  his  investigation.  The  law,  therefore, 
does  not  imply  a  contract  to  pay  for  them,  and  proof  of  their  value  was  quite 
immaterial. 

§  19.  Evidence  which  tends  to  show  a  several  liahUity  is  not  admissible  in  an 
action  which  charges  a  joint  liability. 

The  evidence  rejected  was  properly  excluded  on  another  ground.  The  de- 
fendants were  charged  in  the  declaration  with  a  joint  liability,  but  there  was 
no  privity  between  them,  either  by  law  or  contract.  The  evidence  offered  was 
to  show  a  joint  liability.  So  far  as  it  went  it  failed  to  do  this;  on  the  contrary, 
it  was  made  to  appear  that  each  of  the  defendants  was  building  its  own  part  of 
the  structure  at  its  own  expense,  and  for  its  own  use.  After  the  award  and 
payment  of  thej^rizes  they  assumed  no  joint  liability,  as  the  evidence  admitted 
clearly  showed.  And  the  evidence  offered  did  not  tend  to  establish  a  joint  lia- 
bility. It  did  not,  therefore,  support  the  case  made  in  the  declaration,  and  was 
properly  excluded  from  the  jury.  As  the  plaintiff  asked  no  leave  to  amend, 
this  ruling  of  the  court  is  not  a  ground  of  error.     We  find  no  error  in  the  record. 

Judgment  affirmed, 

ELIASON  V,  HENSHAW. 

(4  Wheaton,  223-230.     1819.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facis. —  This  is  an  action  brought  by  the  defendant  in  error 
to  recover  damages  for  the  non-performance  of  an  agreement,  alleged  to 
have  been  entered  into  by  the  plaintiffs  in  error,  for  the  purchase  of  a 
quantity  of  flour  at  a  stipulated  price.  The  evidence  of  this  contract  given 
in  the  court  below  is  stateJ  in  a  bill  of  exceptions,  and  is  to  the  following 
effect:  A  letter  from  the  plaintiffs  to  the  defendant,  dated  the  10th  of  Febru- 
ary, 1S13,  in  which  they  say :  *'  Captain  Conn  informs  us  that  you  have  a  quan- 
tity of  flour  to  dispose  of.  We  are  in  the  practice  of  purchasing  flour  at  all 
times,  in  Georgetown,  and  will  be  glad  to  serve  you,  either  in  receiving  your 
flour  in  store,  when  the  markets  are  dull,  and  disposin^^of  it  when  the  markets 
will  answer  to  advantage,  or  we  will  purchase  at  market  price  when  delivered; 
if  you  are  disposed  to  engage  two  or  three  hundred  barrels  at  present,  we  will 
give  you  $0.50  per  barrel,  deliverable  the  first  water  in  Georgetown,  or  any  serv- 
ice we  can.  If  you  should  want  an  advance,  please  write  us  by  mail,  and  will 
send  you  part  of  the  money  in  advance."  In  a  postscript  they  add:  "  Please 
write  by  return  of  wagon  whether  you  accept  our  offer."  This  letter  was  sent 
from  the  house  at  which  the  writer  then  was,  about  two  miles  from  Uarper^s 
Ferry,  to  the  defendant  at  his  mill,  at  Mill  Creek,  distant  about  twenty  miles 
from  Harper's  Ferry,  by  a  wagoner  then  employed  by  the  defendant  to  haul 
flour  from  his  mill  to  Harper's  Ferry,  and  then  about  to  return  home  with  his 
wagon.  He  delivered  the  letter  to  the  defendant  on  the  14th  of  the  same 
month,  to  which  an  answer,  dated  the  succeeding  day,  was  written  by  the  de- 
fendant, addressed  to  the  plaintiffs  at  Georgetown,  and  dispatched  by  a  mail 
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which  left  Mill  Gteek  on  the  19th,  being  the  first  regular  mail  from  that  place 
to  Georgetown.  In  this  letter  the  writer  says:  "  Your  favor  of  the  10th  inst. 
was  handed  me  by  Mr.  Chenoweth  last  evening.  I  take  the  earliest  opportunity 
to  answer  it  by  post.  Your  proposal  to  engage  three  hundred  barrels  of  flour 
delivered  in  Georgetown,  by  the  first  w^ater,  at  $9.60  per  barrel,  I  accept,  and 
shall  send  on  the  flour  by  the  first  boats  that  pass  down  from  where  my  flour 
is  stored  on  the  river.  As  to  any  advance,  will  be  unnecessary  —  payment  on 
delivery  is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintiffs  addressed  to  the  defendant  an 
answer  to  the  above,  dated  at  Georgetown,  in  which  they  acknowledge  the  receipt 
of  it,  and  add :  "  Not  having  heard  from  you  before  had  quite  given  over  the  ex- 
pectation of  getting  your  flour,  more  particularly  as  wo  requested  an  answer 
by  return  of  wagon  the  next  day,  and  as  we  did  not  get  it,  had  bought  all  we 
wanted.''  The  wagoner  by  whom  the  plaintiffs'  first  letter  was  sent  informed 
them  when  he  received  it  that  he  should  not  probably  return  to  Harper's  Ferry, 
and  he  did  not  in  fact  return  in  the  defendant's  employ.  I^he  flour  was  sent 
down  to  Georgetown  some  time  in  March,  and  the  deHvery  of  it  to  the  plaint- 
iffs was  regularly  tendered  and  refused.  Upon  this  evidence,  the  defendants 
in  the  court  below,  the  plaintiffs  in  error,  moved  that  court  to  instruct  the 
jury  that  if  they  believed  the  said  evidence  to  be  true,  as  stated,  the  plaintiff 
in  this  action  was  not  entitled  to  recover  the  amount  of  the  price  of  the  three 
hundred  barrels  of  flour,  at  the  rate  of  $9.50  per  barrel.  The  court  being  di- 
vided in  opinion,  the  instruction  prayed  for  w^as  not  given.  The  question  is, 
whether  the  court  below  ought  to  hjive  given  the  instruction  to  the  jiir\\  as  the 
same^vas  prayed  for?  If  they  ought,  the  judgment,  which  was  in  favor  of  the 
plaintiff  in  that  court,  roust  be  reversed. 

§  20.  An  offer  imposes  no  ohligation  on  the  offerer  unless  accepted  hi/  the  other 
party  according  to  its  terms. 

It  is  an  undeniable  principle  of  the  law  of  contracts,  that  an  offer  of  a  bargain 
by  one  person  to  another  imposes  no  obligation  upon  the  former  until  it  is  ac- 
cepted by  the  latter,  according  to  the  terms  in  which  the  offer  was  made.  Any 
qualification  of,  or  departure  from,  those  terms  invalidates  the  offer,  unless  the 
same  be  agreed  to  by  the  person  who  made  it.  Until  the  terms  of  the  agree- 
nient  have  received  the  assent  of  both  parties,  the  negotiation  is  open,  and  im- 
poses no  obligation  upon  either.  In  this  case  the  plaintiffs  in  error  offered  to 
purchase  from  the  defendant  two  or  three  hundred  barrels  of  flour,  to  be  de- 
livered at  Georgetown,  by  the  first  water,  and  to  pay  for  the  same  §9.50  per 
barrel.  To  the  letter  containing  this  offer,  they  required  an  answer  by  the  re- 
turn of  the  wagon  by  which  the  letter  was  dispatched.  This  wagon  was  at 
that  time  in  the  service  of  the  defendant,  and  employed  by  him  in  hauling  flour 
from  his  mill  to  Harper's  Ferry,  near  to  which  place  the  plaintiffs  then  were.  The 
meaning  of  the  writers  was  obvious.  They  could  easily  calculate  by  the  usual 
length  of  time  which  was  employed  by  this  wagon  in  traveling  from  Harper's 
Ferry  to  Mill  Creek  and  back  again  with  a  load  of  flour,  about  what  time  they 
should  receive  the  desired  answer,  and,  therefore,  it  was  entirely  unimportant 
whether  it  was  sent  by  that  or  another  wagon,  or  in  any  other  manner,  pro- 
vided it  was  sent  to  Uarper's  Ferry  and  was  not  delayed  beyond  the  time 
which  was  ordinarily  employed  by  wagons  engaged  in  hauling  flour  from  the 
defendant's  mill  to  Harper's  Ferry.  Whatever  uncertainty  there  might  have 
been  as  to  the  time  when  the  answer  would  be  received,  there  was  none  as  to 
the  place  to  which  it  was  to  be  sent;  this  was  distinctly  indicated   by  the 
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mode  pointed  out  for  the  conveyance  of  the  answer.  The  place,  therefore,  to 
which  the  answer  was  to  be  sent  constituted  an  essential  part  of  the  plaintiffs' 
offer. 

It  appears,  however,  from  the  bill  of  exceptions,  that  no  answer  to  this  let- 
ter was  nt  any  time  sent  to  the  plaintiffs  at  Harper's  Ferry.  Their  offer,  it  is 
true,  was  accepted  by  the  terms  of  a  letter  addressed  Georgetown,  and  received 
by  the  plaintiffs  at  that  place;  but  an  acceptance  communicated  at  a  place  dif- 
ferent from  that  pointed  out  by  the  plaintiffs,  and  forming  a  part  of  their  pro- 
posal, imposed  no  obligation  binding  upon  them,  unless  they  bad  acquiesced  in 
it,  which  they  declined  doing.  It  is  no  argument  that  dn  answer  was  received 
at  Georgetown.  The  plaintiffs  in  error  bad  a  right  to  dictate  the  terms  upon 
which  they  would  purchase  the  flour,  and,  unless  they  were  complied  with,  they 
were  not  bound  by  them.  All  their  arrangements  may  have  been  made  with 
a  view  to  the  circumstance  of  place,  and  they  were  th&  only  judges  of  its  im- 
portance. There  was,  therefore,  no  contract  concluded  between  these  parties; 
and  the  court  ought,  therefore,  to  have  given  the  instruction  to  the  jury  which 
was  asked  for. 

Judgment  reversed.  Cause  remanded  with  directions  to  award  a  venire 
faoiaa  de  novo. 

ORTMAN  V.  WEAVER. 
(Circuit  Court  for  Michigan:  11  Federal  Reporter,  858-362.    1882.) 

Statement  of  Facts. —  This  was  a  bill  by  Ortman  against  Weaver  for  the 
specific  performance  of  an  offer  to  sell  a  lot  of  standing  timber.  A  supple- 
mental bill  sought  compensation  for  a  breach  of  the  contract,  alleging  that  the 
defendant  bad  sold  to  one  Hollenbeck,  and  that  the  latter  had  removed  the 
timber.  The  answer  denied  the  making  of  the  contract  with  the  complainant, 
admitting  the  sale  to  HoUenbeck  and  the  removal  of  the  timber  by  him,  but 
alleging  that  such  sale  was  made  subsequent  to  the  offer  made  to  the  complain- 
ant. Whether  any  contract  existed  between  the  complainant  and  defendant 
depended  entirely  on  a  correspondence  between  them.  The  first  of  the  letters 
contained  the  offer  of  the  defendant*  It, bore  date  July  12th,  and  was  in  the  fol- 
lowing language:  ^^I  will  sell  the  pine  and  hemlock  on  the  lands  in  question  for 
$3,200,  if  it  can  be  arranged  to  make  a  finish  of  it  now.  The  note  of  yourself, 
with  indorser  or  maker  of  the  note,  which  paper  may  be  six  months,  with  in- 
terest at  seven  per  cent,  and  such  as  a  good  man  I  will  napie  in  Detroit  will 
say  is  good.     I  will  give  you  a  deed  or  contract.'' 

On  July  17th,  the  complainant  replied  to  this  by  letter  as  follows :  "  In  reply 
to  your  favor  of  the  12th  inst.,  I  ask  you  to  make  deed  for  the  pine  and  hem- 
lock timber  now  standing,  lying  and  being  upon  [describing  the  lands],  in  the 
names  of  M.  E.  Ortman  and  De  Forest  Paine,  of  Detroit,  Michigan,  and  forward 
the  same  to  M.  W.  O'Brien,  Esq.,  cashier  of  People's  Savings  Bank  of  this  city, 
with  instructions^  if  you  please,  to  collect  at  sight  $500  or  $700,  and  also  accept 
for  the  balance  a  note  made  by  M.  E.  Ortman  and  De  Forest  Paine  jointly,  in- 
dorsed by  me,  for  six  months  from  date  of  deed,  with  seven  per  cent,  interest,  ' 
and  upon  the  payment  of  said  note  permit  me  to  deliver  said  deed  to  them ; 
otherwise  at  maturity,  if  not  paid,  return  said  deed  to  you.  Please  advise  at 
your  earliest  convenience,  and  oblige." 

Ko  reply  being  received  to  this,  the  Mr.  Paine  mentioned  therein,  on  July 
31st,  wrote  the  defendant  the  following  letter:  ^^Mr.  Ortman  informed  me 
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abont  tfro  weeks  ago  that  he  had  written  you,  accepting  yonr  proposition  and  re- 
qaestingyoa  to  forward  papers  to  M.  W.  O'Brien,  cashier  of  the  People's  Savings 
Sank.  Mr.  Ortman  has  been  ill,  and  not  hearing  from  yon  I  take  the  liberty  to 
write  you  in  his  stead.  The  money  and  papers  are  ready  for  you.  Please  send 
deed  as  requested,  or  to  any  man  you  see  proper  to  name  to  pass  upon  the 
paper,  and  deliver  your  deed,  and  oblige." 

The  complainant,  on  August  4tb,  sent  the  defendant  a  telegram  as  follows: 
"  Yours  to  Mr.  Paine  is  here.  I  accepted  your  proposition  in  yours  of  the  12th 
ultimo,  and  bought  the  timber.  I  am  and  always  have  been  ready  to  fulfil.  I 
demand  fulfilment  on  your  part.  Answer  by  telegram  on  receipt  of  this,  and 
failure  to  so  answer  I  shall  take  as  a  refusal.    If  sold,  to  whom? " 

It  seems  that  Holienbeck  accepted  defendant's  proposition  on  July  28th,  and 
received  a  contract  on  August  2d. 

§21.  Tlie  acceptance  of  a  proposition^  to  be  binding^  rnvst  be  comprehensive  and 
unconditionaL 

Opinion  by  Bbown,  J. 

It  is  entirely  clear  that  complainant's  letter  of  July '17th  was  not  an  accept- 
ance of  the  proposition  contained  in  defendant's  letter  of  the  12th.  It  is  well 
settled  that  while  the  acceptance  of  an  offer  may  be  very  brief,  it  must  be  com- 
prehensive and  unconditional.  *  It  must  go  to  the  whole  of  the  o£fer,  and  must 
not  attempt  to  qualify  or  vary  any  of  its  terms.  1  Parsons,  Cont.,  475;  Water- 
man, Cont.,  174.  If  any  further  correspondence  or  action  is  required  by 
either  of  the  parties  to  determine  whether  the  offer  shall  be  accepted,  the 
contract  is  incomplete.  While  the  letter  of  July  12th  contained  the  simple 
proposition,  viz.,  to  sell  for  $3,200,  if  closed  at  once,  for  wbich  defendant  of- 
fered to  accept  complainant's  note  for  six  months,  with  interest  at  seven  per 
cent.,  with  a  good  indorser,  to  be  approved  by  defendant,  or  some  person 
named  by  him,  the  letter  of  July  17th  qualified  this  offer  in  the  following  par- 
ticulars : 

(1)  That  $500  or  $700  should  be  paid  in  cash,  upon  delivery  of  the  deed.  (2) 
That  t^e  note  for  the  residue  should  be  given  by  M.  E.  Ortman,  complainant's 
wife,  and  De  Forest  Paine,  jointly,  indorsed  by  complainant.  (3)  That  the 
deed  should  be  made  to  M.  E.  Ortman  and  De  Forest  Paine,  jointly.  (4)  That 
it  should  be  forwarded  to  O'Brien  and  held  by  him  until  the  note  matured, 
and  if  the  note  were  not  paid  it  should  be  returned  to  defendant. 

Bearing  in  mind  that  defendant  was  desirous  of  "making a  finish  of  it  now," 
and  of  assuring  himself  that  the  paper  should  be  good  and  collectible,  it  will  be 
seen  that  in  complainant's  reply  he  proposed  to  give  security  selected  by  him- 
self, and  to  have  the  matter  remain  open  until  the  maturity  of  the  note,  when, 
if  it  were  not  paid,  the  deed  should  be  returned.  It  is  also  clear  that  nothing 
can  be  claimed  upon  complainant's  telegram  of  August  4th,  since  complainant 
had  sold  the  lands  two  days  before  to  Holienbeck. 

§  22.  Where  a  proposition  is  accepted  taith  modifications^  which  are  declined  by 
the  other  party^  the  latter  cannot  be  held  to  his  original  proposition  by  a  sxibsequent 
acceptance  witho^U  condition. 

The  bill,  then,  if  sustained  at  all,  must  rest  upon  Mr.  Paine's  letter  of  July 
-8l8t,  which  is  claimed  to  have  been  an  unequivocal  acceptance  of  defendant's 
proposition.  Assuming  it  to  be  such,  the  question  arises  whether,  after  having 
once  declined  defendant's  proposition  of  July  12th,  he  was  at  liberty  to  accept 
it,  and  whether  his  acceptance  was  not  too  late.  The  letter  of  July  17th,  not 
being  an  acceptance  of  defendant's  proposition,  he  was  entitled  to  treat  it,  and 
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did  treat  it,  as  a  rejection.  Complainant  therein  made  certain  qualifications, 
which  amounted  to  an  offer  on  his  part,  and  required  a  reply  from  the  defend- 
ant. Eeceiving  no  reply,  he  was  not  at  liberty  to  accept  the  original  proposi- 
tion unconditionally.  Mr.  Parsons,  in  his  work  upon  Contracts,  vol.  1,  p.  477, 
states  the  proposition  as  follows:  "The  party  making  the  oflfer  may  renew  it, 
but  the  party  receiving  it  cannot  reply,  accepting  with  modifications,  and,  when 
these  are"  rejected,  again  reply,  accepting  generally,  and,  upon  his  acceptance, 
claim  the  right  of  holding  the  other' party  to  his  first  oflfer." 

No  cases  are  cited  by  him ;  but  the  case  of  Ilyde  v.  Wrench,  3  Bear.,  384, 
supports  this  proposition.  In  this  case  the  defendant,  on  the  6th  of  June,  of- 
fered in  writing  to  sell  his  farm  for  a  thousand  pounds.  The  plaintiff  oflfered 
£950,  which  the  defendant,  on  the  27th  of  June,  after  consideration,  refused  to 
accept.  On  the  29th  the  plaintiff,  by  letter,  agreed  to  give  a  thousand  pounds, 
but  there  appeared  to  be  no  assent  on  the  part  of  the  defendant,  though  there 
had  been  no  withdrawal  of  the  first  offer.  Held,  that  there  was  no  binding 
contract  within  the  statute  of  frauds.  This  case  varies  from  the  one  under 
consideration  only  in  the'  fact  that  in  Hyde  v.  AVrench  the  plaintiff's  modifica- 
tion of  defendant's  offer  was  expressly  rejected  by  defendant.  In  this  case  the 
rejection  can  only  be  inferred  from  the  fact  that  defendant  declined  to  reply  to 
complainant's  letter  and  proceeded  to  sell  the  land  to  another  party. 

The  case  of  Fox  v.  Turner,  1  Bradw.,  153,  is  still  more  directly  in  point.  It 
was  there  held  that  a  proposal  to  accept  an  offer  on  terms  varying  from  those 
proposed  amounts  to  a  rejection  of  the  offer,  and  a  substitution  in  its  place  of 
a  counter  proposition.  This  cannot  become  a  contract  until  assented  tx>  by  the 
first  proposer.  The  original  offer  thereby  loses  its  vitality,  being,  so  to  speak, 
passed  by  in  the  course  of  the  negotiation  so  as  to  be  no  longer^binding  be- 
tween the  parties.  It  becomes  an  open  proposition  again  only  when  renewed 
by  the  party  who  first  made  it.  Hence  the  party  who  submitted  the  counter 
proposition  cannot,  without  the  assent  of  the  other  party,  withdraw  or  abandon 
the  same  and  then  accept  the  original  offer  which  he  has  once  virtually  re- 
jected. I  would  not  say  that  a  person  might  not  accept  an  offer  with  qualifi- 
cations upon  one  day,  and  upon  the  next  day,  and  before  his  counter  proposition 
is  rejected,  accept  unconditionally.  But  where  the  qualified  acceptance  is  re- 
jected, or  sufficient  time  has  elapsed  from  which  a  /efusal  should  be  inferred, 
the  party  to  whom  the  offer  is  made  cannot  then  treat  it  as  still  in  force  and 
accept  it.  In  the  case  under  consideration  there  was  a  total  neglect  on  the 
part  of  defendant  to  answer  or  notice  complainant's  letter  for  two  weeks.  The 
inference  was  inevitable  that  he  declined  the  modifications  proposed.  * 

§  23,  An  offer  must  be  accepted  within  a  reasonable  time, 

2.  But  I  think  the  letter  of  July  31st  is  open*to  the  further  objection  that  it 
was  not  seasonable.  Assumino^  that  after  the  letter  of  Julv  17th  it  was  still 
within  his  power  to  accept,  it  is  entirely  clear  that  the  acceptance  must  have 
been  made  within  a  reasonable  time.  If,  b}'^  the  original  proposition,  a  time  is 
limited  within  which  the  other  party  may  accept,  he  must  mail  his  letter  of 
acceptance  w^ithin  that  time,  and  if  a  reply  is  requested  by  return  mail  he  must 
at  least  mail  his  reply  within  twenty-four  hours  from  the  time  the  offer  is  re- 
ceived. Maclay  v,  Harvey,  90  111.,  525;  Minnesota  Oil  Co.  v.  Collier  Lead  Co.,- 
4  Dill.,  435  (§§  181,  182,  infra)\  Dunlop  v,  Higgins,  1  11.  of  L.,  38L 

If  no  definite  time  is  stated  then  the  offer  must  be  accepted  within  a  reason- 
able time  under  all  the  circumstances  of  the  case.     Now,  bearing  in  mind  that 

other  parties  were  seeking  to  buy  this  land,  and  that  defendant  was  desirous  of 

82 


IN  GENERAL.     WHAT  CONSTITUTES.     PARTIES.  §24^ 

making  an  imnieijicite  disposition  of  it,  it  seems  to  me  that  the  delay  of  over 
two  weeks  was  much  longer  than  the  offer  warranted.  I  think  the  defendant 
was  authorized  to  treat  the  letter  of  July  17th  as  a  rejection  of  his  offer,  and 
was  at  liberty  to  proceed  and  dispose  of  the  land  to  other  parties.  A  decree 
will  be  entered  dismissing  the  bill. 

KELLY  V.  CRAWFORD. 
(5  Wallace,  785-791.    1866.) 

Ebbor  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Faci's. —  Crawford  &  Co.,  of  Cleveland,  in  1860  made  a  con- 
tract with  Kelly  &  Maher,  of  Chicago,  to  furnish  them  with  coal.  On  Sep- 
tember 13,  1861,  an  agreement  was  entered  into,  in  substance  as  follows: 
*'That  whereas  Kelly  &  Co.  are  indebted  to  Crawford  &  Co.  upon  joint 
account,  the  exact  amount  to  be  ascertained  from  the  books  of  Kelly  &  Co.  by 
one  6.  n.  Quigg,  under  the  supervision  of  the  parties  to  this  agreement,  etc. 
In  consideration  of  such  indebtedness,  etc.,  the  said  Kelly  &  Co.  hereb}'  assign 
to  the  said  Crawford  &  Co.  all  the  accounts  hereunto  attached,  and  marked 
'Exhibit  A.,'  together  with,  etc.  [enumerating  certain  personal  property],  and 
all  other  accounts  due  and  owing  to  said  Kelly  &  Co.  upon  their  coal  books, 
except  the  accounts  now  enjoined  in  chancery.  Further:  that  Crawford  &  Co. 
are  to  put  the  said  accounts  into  speedy  collection;  and  after  paying  the  ex- 
penses of  collecting,  the  balance  shall  be  applied  to  the  extinguishment  of  the 
debt  of  said  Kelly  &  Co.  to  Crawford  &  Co.,  as  ascertained  by  the  aforesaid 
6.  H.  Quigg.  It  being  distinctly  understood  that  the  said  Q^igg  is  to  ascer- 
tain the  amount  due,  which  the  parties  hereto  now  agree  is  to  be  the  actual 
amount.  Should  there  bo  any  balance  left  after  collecting  the  sums  herein  re- 
ferred to,  the  said  Crawford  &  Co.  agree  to  pay  the  same  over  to  Kelly  &  Co. ; 
and  should  the  said  sum  of  accounts,  and  the  personal  property  herein  referred 
to,  be  insufficient  to  pay  the  sum  found  (hereafter)  to  be  duo  to  Crawford  & 
Co.,  then  Kelly  &  Co.  agree  to  pay  the  balance  remaining  unpaid  to  Crawford 
&  Co."     The  exhibit  referred  to  was  never  annexed  to  the  contract. 

Quigg  found  a  balance  due  Crawford  &  Co.,  for  which  they  brought  suit, 
declaring  on  the  agreement  and  the  award  of  Quigg.  Maher,  one  of  the  firm 
of  Kelly  &  Co.,  pleaded  (1)  the  general  issue;  (2)  that  he  did  not  execute  the 
agreement;  (3)  that  the  agreement  was  executed  by  Kelly,  in  the  name  of 
Kelly  &  Co.,  after  the  dissolution  of  the  iirm,  and  without  the  consent  of 
Mabcr.  The  agreement  was  admitted  in  evidence  over  the  objections  of  the 
defendants. 

Opinion  by  Mb.  Justice  Field. 

On  the  trial  of  this  cause  the  agreement  of  September  13,  1861,  was  admit- 
ted in  evidence,  without  the  exhibit  to  which  it  refers,  against  two  objections 
of  the  defendants:  1st,  that  it  was  incomplete  without  the  exhibit;  2d,  that 
it  was  invalid,  because  executed  by  one  of  the  firm  of  Kelly  &  Co.  after  its  dis- 
solution. 

§  24.  When  an  agreement  has  been  executed  and  acted  vpon  hy  parties^  it  can- 
not be  treated  fts  incomplete  because  a  certain  exhibit  mentioned  in  the  agreement 
teas  never  attached  to  it 

The  answer  to  the  first  objection  consists  in  the  fact  that  no  exhibit,  though 
mentioned  in  the  agreement  as  annexed  to  it,  was  in  truth  annexed.  The  par- 
ties executed  the  agreement,  and  acted  upon  it  without  this  document  being 
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attached.  The  agreement  cannot,  therefore,  be  treated  as  incomplete  in  the 
absence  of  the  exhibit;  it  was  only  ineffectual  to  pass  the  amounts  specified  in 
that  paper;  it  was  effectual  to  pass  all  other  matters  mentioned.  The  contract 
was  not  intended  merely  to  transfer  certain  assets;  it  had  for  a  further  object 
to  ascertain  the  amount  of  the  indebtedness  of  the  defendants  from  the  exami-> 
nation  of  their  books  by  an  accountant.  It  was  clearly  admissible  in  connection 
with  the  statement  of  the  accountant  to  show  the  amount  of  such  indebtedness. 

§  25.  An  agreeiyient  signed  hy  one  partner^  and  afterwards  ratified  hy  the 
other^  is  admissible  in  evidence  as  the  agreement  of  hotk. 

To  the  second  objection  the  answer  is  equally  brief  and  conclusiva  The 
agreement  was  admitted,  "subject  to  the  proof  to  be  given  thereafter,"  and  it 
was  subsequently  proved  that  the  agreement  was  ratified  by  the  other  partner 
of  the  firm  of  Kelly  &  Co.,  and  the  fact  of  ratification  is  specially  found  by  the 
jury. 

§  26.  Submission  of  accounts  to  an  accountant  to  ascertain  the  amount  due^ 
not  an  arbitration. 

The  principal  objections  urged  for  a  reversal  of  the  judgment  rest  upon  the 
idea  that  the  agreement  of  September  13,  1S61,  was  a  submission  to  arbitration, 
and  the  report  or  statement  of  Quigg  was  the  award  of  an  arbitrator;  and  that 
both  are  to  be  judged  by  the  strict  rules  applicable  to  arbitrations  and  awards. 
This  is,  however,  a  mistaken  view  of  the  agreement  and  report.  As  observed 
by  counsel,  there  was  no  dispute  or  controversy  between  the  parties  to  be  sub- 
mitted to  arbitration;  nor  was  anything  to  be  submitted  to  the  judgment  or 
discretion  of  Quigg.  The  books  of  account  of  the  defendants  were  to  deter- 
mine the  amount  due;  about  thes^  there  was  no  controversy.  The  only  duty 
of  Quigg  was  to  examine  them  as  an  accountant  and  to  state  what  they 
exhibited. 

The  objection  that  the  report  was  not  made  from  the  accounts  as  they  stood 
on  the  books  at  the  time  they  were  placed  in  the  hands  of  Quigg  is  not  one 
which  can  affect  the  result.  The  object  of  submitting  the  books  to  him  for 
examination  was  to  ascertain  the  exact  amount  of  the  indebtedness  of  the 
defendants  to  the  plaintiffs.  For  this  purpose  it  was  in  his  power  to  write  up 
the  books,  to  correct  errors  discovered,  and  make  entries  of  what  had  been  omit- 
ted by  oversight  or  mistake.  It  is  to  b^  presumed  that  the  parlies  desired  to 
arrive  at  a  just  result,  not  to  have  a  balance  struck  from  the  books  without 
regard  to  their  correctness.  The  agreement  provides  that  the  amount  due  was 
to  be  ascertained  by  Quigg,  under  the  supervision  of  the  parties,  and  t|ie  proof 
shows  that  this  was  done  under  the  immediate  supervision  of  one  of  the  defend- 
ants. Besides,  Quigg  was  examined  as  a  witness  in  the  case,  and  exhibited  the 
books,  and  testified  as  to  the  balance  they  showed  and  the  entries  made  by 
him.  These  books  were,  of  themselves,  admissible  as  evidence  of  the  balance 
due  by  the  defendants,  independent  of  the  agreement  of  September  13,  1861. 
Upon  the  evidence  they  furnished,  taken  in  connection  with  the  testimony  of 
Quigg,  the  verdict  of  the  jury  may  be  sustained  without  reference  to  his  report. 
They  showed  the  amount  received  from  the  sales  of  coal  furnished  to  the 
defendants  to  which  the  plaintiffs  were  entitled;  and  for  such  amount  the 
recovery  can  be  upheld  under  the  common  counts,  for  money  had  and  received. 

Judgment  affinned. 
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BARR  V.  LAPSLEY. 
(1  Wheaton,  151-154.    1816.) 

Afpeal  from  the  Circait  Court  for  the  District  of  Colambia. 

Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Facts. —  The  object  of  this  bill  is  to  obtain  a  specific  perform- 
ance of  an  alleged  agreement  to  receive  a  quantity  of  cotton  bagging,  at  a 
specified  price,  in  satisfaction  of  certain  judgments  at  law.  The  defendants 
deny  that  the  circumstances  proved  ever  rendered  the  agreement  final  and 
obligatory  upon  them;  and  this  is  the  principal,  perhaps  the  only,  question  the 
case  presents. 

It  appears  that  the  complainants  were  indebted  to  one  West,  who  assigpfied 
this  debt  (then  unliquidated),  together  with  the  residue  of  his  estate,  to  Lapsfey 
et  aL;  that  Lapsley  liquidated  the  debt  with  the  Barrs,  and  took  their  uqtes, 
payable  at  different  periods,  making  up,  together,  the  amount  due.  These  notes 
having  become  due,  and  judgment  being  recovered  ori  some  of  them,  in 
October,  1811,  the  Barrs  addressed  a  letter  to  Lapsley,  in  which  they  offer  to 
pay  him  in  cotton  bagging,  at  thirty-three  cents  per  yard,  by  instalments,  at 
certain  periods.  On  the  17th  of  December,  in  the  same  year,  Lapsley  answered 
their  communication,  and  the  following  words,  contained  in  that  letter,  are  all 
that  the  court  deem  material  to  the  point  on  which  they  propose  to  found  their 
decision:  *^  We  are  willing  to  take  cotton  bagging  in  liquidation  of  the  last 
three  notes,  delivered  at  the  period  you  propose,  but  not  at  the  price  you  offer 
it."  ^  We  expect  that  you  give  us  satisfactory  accounts  for  the  punctual  per- 
formance of  your  engagements,  and  to  this  effect  we  shall  direct  Mr.  M^Opun, 
to  whom  we  propose  to  write  by  the  next  mail."  On  another  passage  of  this 
letter,  and  a  letter  written  by  West,  on  the  18th  of  December,  it  has  been 
contended  that  certain  conditions  were  imposed  upon  the  Barrs,  which  it  was 
incambent  upon  them  to  comply  with,  before  they  could  claim  the  benefit  of 
the  offer  contained  in  Lapsley's  letter.  But  as  the  opinion  of  this  court  is  made 
upon  a  ground  wholly  unaffected  by  this  question,  we  deem  it  unnecessary  to 
notice  this  point.  It  appears  that  Lapsley  never,  in  fact,  instructed  M'Ooun  oa 
the  subject  of  this  letter  of  the  17th  of  December.  But  Warfield,  the  agent 
of  the  fiarrs  (who  were  absent  from  home  on  the  receipt  of  that  letter),  sup- 
posing his  principals  to  be  referred  to,  M'Coun,  as  the  authorized  agent  of 
Lapsley,  notified  to  him  the  acceptance  of  Lapsley's  offer,  and  remained  under 
the  impression  that  the  agreement  had  become  final,  notwithstanding  M^Ooun's 
declining  altogether  to  act  for  want  of  instructions.  Lapsley,  on  the  other 
hand,  alleges  that  the  notification  of  acceptance  ought  to  have  been  made  to 
himself,  and  assigns  the  want  of  an  answer  from  the  Barrs  as  his  reason  for 
never  having  given  instructions  to  M^Coun. 

%'il.  A  contract  is  incomplete  when  the  agent  of  one  party  refuses  for  want 
of  instructions  to  act  on  the  acceptance  by  the  other  party  of  his  principaPs 
offer. 

This  state  of  facts  presents  an  alternative  of  extreme  difficulty.  On  the  one 
hand,  Lapsley,  by  writing  that  he  shall  direct  M'Coun  by  the  next  mail,  plainly 
pomted  to  a  mode  of  expediting  the  conclusion  of  the  agreement,  through  the 
agency  of  a  representative  on  the  spot,  and,  when  he  intimated  his  intention  to 
write  by  the  next  mail,  showed  that  it  was  not  his  intention  to  await  Barr^s 
answer.  This  was  well  calculated  to  delude  Barr  into  the  idea  that  Lapsley 
would  recognize  no  notification  but  that  which  should  be  made  to  M'Coun.    On 
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the  other  hand,  how  far  could  M^Coan,  unimpowered,  aninstracted  as  he  was, 
l^ally  act,  to  bind  Lapsle}"^  by  his  acceptance  of  the  notification?  Or,  if  he 
had  received  instructions  from  Lapsley,  what  obligation  was  he  under  to  have 
undertaken  the  agency?  Under  the  pressure  of  this  dilemma,  there  is  but  one 
principle  to  which  the  court  can  resort  for  a  satisfactory  decision.  Something 
remained  for  Barr  to  do.  The  notification  of  his  acceptance  was  necessary  to 
fasten  the  agreement  upon  Lapsley.  For  this  purpose,  he  very  rationally  ad- 
dressed himself,  in  the  first  place,  to  M'Coun;  and  the  reference  to  Lapsley's 
letter  would  have  been  a  sufficient  excuse  for  not  returning  an  answer  until  a 
reasonable  time  had  elapsed  for  M^Coun  to  receive  the  expected  communication 
from  Lapsley.  But  when  he  found  M^Coun  uninstructed  and  unwilling  to  act 
under  the  letter  addressed  to  Barr,  his  course  was  plain  and  unequivocal.  A 
letter  to  Lapsley,  transmitted  by  the  mail,  would  have  put  an  end  to  all  doubt 
and  difficulty.  This  is  the  method  he  ought  to  have  pursued,  and  for  not  hav- 
ing pursued  this  course,  we  are  of  opinion  that  the  bill  was  properly  dismissed 

below. 

Decree  affirmed. 

NUTT  V,  MINOR 
(U  Howard,  464-467.     1852.) 

Erroe  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb,  Justick  Catron. 

Statement  of  Facts. —  Alexander  Hunter  was  appointed  marshal  of  the  Dis^ 
trict  of  Columbia  in  1834,  and  continued  to  fill  that  office  by  reappointments 
until  June,  1848,  at  which  time  he  died.  Shortly  after  he  entered  on  the  duties 
of  his  office,  in  1834,  he  appointed  Daniel  Minor  his  deputy  for  the  county  of 
Alexandria,  where  a  separate  court  was  held  and  jurisdiction  exercised ;  and 
for  that  county  Daniel  Minor  was  practically  marshal.  Philip  H.  Mmor,  the 
plaintiff  below,  was  the  brother  of  Daniel  Minor,  who,  being  desirous  to  obtain 
the  office  of  clerk  to  the  marshal  for  Philip  H.,  applied  to  Hunter  for  this  pur- 
pose^ and  advised  him  to  employ  Philip  H,  as  his  clerk,  and  Hunter  agreed  to 
do  so;  Daniel  and  Philip  came  up  from  Alexandria  to  Washington,  and  in  the 
marshal's  room  a  conversation  took  place  between  Philip  H.  Minor,  Hunter,  the 
marshal,  and  Daniel  Minor,  the  deputy.  Hunter  proposed  to  give,  as  salary 
for  the  service,  $200  per  annum,  and  that  Daniel  Minor,  as  deputy  for  Alexan- 
dria county,  should  give  $100,  making  the  salary  $300.  Daniel  Minor  insisted 
that  the  salary  should  be  larger;  Hunter  replied  that  he  was  just  in  office  and 
did  not  know  what  the  profits  would  be,  nor  what  the  value  of  the  duties  to 
be  discharged  by  the  clerk  would  be;  and  that  he  did  not  feel  justified  in  giv- 
ing a  larger  salary.  Daniel  Minor  then  offered  that  if  Hunter  would  pay  two 
hundred  and  fifty  dollars,  he  would  pay  one  hundred  and  fifty  towards  the 
salary,  which  was  agreed  to  by  Hunter  and  Daniel  Minor  on  the  one  part  and 
by  Philip  H.  Minor  on  the  other. 

Daniel  Minor,  who  was  the  principal  witness,  testified  to  the  foregoing  facts 
for  the  plaintiff  below  on  the  trial,  and  further  deposed  that  he  took  his  brother 
Philip  aside  and  conversed  with  him  out  of  the  hearing  of  Hunter,  and  advised 
him  to  take  the  offer  for  a  year,  small  as  it  was;  and  accordingly  Philip  H. 
assented;  that  nothing  was  said  about  a  continuance  of  the  agreement  after 
the  first  year.  Daniel  Minor  further  deposed  that  he  told  his  brother  Philip  in 
the  foregoing  conversation  "that  the  substance  of  the  matter  was  an  agree- 
ment confined  toone  year,  and  that  the  compensation  would  be  afterwards  made 
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adequate  to  the  services  and  the  value  of  the  office;  and  that  this  was  urged 
upon  Philip  as  an  inducement  to  agree  to  the  engagement  for  the  year;  but 
that  Hunter  did  not  authorize  the  witness,  Daniel  Minor,  to  promise  Philip  H. 
that  he  would  be  engaged  after  the  first  j'ear  at  a  higher  compensation." 

Daniel  Minor  also  deposed  that  he  suggested  to  Hunter  during  the  first  year's 
service  that  the  sjilary  of  Philip  H.  should  be  increased,  but  Hunter  declined 
doing  so.  The  agreement  was  precise;  Hunter  was  to  pay  $250  and  Daniel 
Minor  $150,  as  clerk  hire,  per  annum ;  nor  was  the  contract  limited  to  one  year, 
so  far  as  Hunter  entered  into  it;  it  was  general,  at  the  rate  stipulated,  for  any 
length  of  time  that  Hunter  might  remain  in  office,  or  that  Philip  H.  Minor 
might  see  proper  to  serve,  and  Hunter  and  Daniel  Minor  see  proper  to  retain 
him  as  clerk.  It  is  most  obvious  that  the  court  and  jury  held  Hunter  bound 
by  what  Daniel  Minor  promised  in  the  absence  of  Hunter,  and  without  his 
knowledge,  and  contrary  to  his  consent.  There  is  an  entire  absence  of  proof 
that  Hunter  ever  assented,  by  word  or  act,  to  raise  the  salary  of  Philip  H. 
Minor  as  clerk;  nor  does  it  appear  that  the  latter  at  any  time  applied  to  Hunter 
in  person,  and  insisted,  or  even  suggested,  that  his  salary  should  be  increased, 
until  February,  1847,  when  the  letter  offered  in  evidence  was  written;  on  the 
contrary,  he  received  the  salary  of  $4^00,  as  at  first  stipulated,  for  fourteen 
years,  regularly  crediting  himself  with  it  on  the  marshaKs  books,  each  year. 

If  we  reject  Daniel  Minor's  evidence  as  incompetent  to  bind  Hunter,  so  far 
as  he  ased  persuasions  in  Hunter's  absence  to  induce  Philip  H.  Minor  to  hope, 
and  probably  believe,  that  Hunter  would  raise  his  salary,  then  the  case,  as 
proved  by  the  plaintiff  below,  rests  alone  on  the  special  agreement  made  in 
1834;  and  we  think  it  must  bo  stripped  of  all  these  conversations  between 
Daniel  Minor  and  his  brother,  to  which  Hunter  never  assented.  Nutt  was  sued 
as  Hunter's  executor,  for  work  and  labor,  care  and  diligence,  done  and  per- 
formed by  Minor  in  and  about  the  business  of  Hunter  in  his  life-time,  and  at 
bis  special  instance  and  request.  And  also  for  sundry  matters  and  things 
properly  chargeable  in  an  account  therewith  filed ;  and  on  these  allegations  of  a 
quantum  meruit^  Hunter's  estate  was  charged  for  $400  per  annum,  in  additioa 
to  the  $400  annually  paid  on  the  special  agreement  running  through  the  whole 
time  of  Minor's  service;  and  a  verdict  was  had,  and  a  judgment  rendered  for 
$5,055.73,  against  the  estate,  which  was  held  responsible,  regardless  of  the  fact 
that  Daniel  Minor  was  bound  to  pay  $150  of  the  $400,  from  April,  1834,  to 
June,  1847,  when  Alexandria  county  was  retroceded  to  Virginia  by  congress 
(9  Stats,  at  Large,  35). 

§  28.  Where  a  contract  is  made  fnr  services^  and  a  stipulated  salary  agreed 
npoHj  the  rate  of  compensation  will  he  presumed  to  continue  indefinitely^  in  the 
absence  of  proof  to  the  contrary. 

On  this  state  of  facts,  the  court  was  asked  to  instruct  the  jury  (among  other 
things)  that  '^  if,  from  the  whole  evidence  aforesaid,  the  jury  shall  find  that  in 
Aprif,  1834,  the  plaintiff  entered  into  the  employment  of  the  deceased  to  serve 
him  as  clerk  at  a  salary  of  $400  for  a  single  year,  and  thereafter  continued  to 
serve  the  said  Hunter  as  clerk  aforesaid,  during  the  whole  time  mentioned  in 
said  account  and  declaration,  and  that  no  new  agreement  was  made  between 
the  said  plaintiff  and  said  Hunter,  for  a  compensation  different  from  that  which 
was  as  aforesaid  first  agreed  upon  between  them;  and  if  they  shall  further 
find  that  said  Hunter  in  his  life-time  fully  paid  said  plaintiff  for  his  said  serv- 
ices, at  the  rate  aforesaid,  then  the  plaintiff  is  not  entitled  to  recover  in  this 

action ;  which  instruction  the  court  refused  to  give  as  prayed,  but  did  modify 
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the  same  by  inserting  the  words  "express  or  implied"  between  the  words 
"agreement"  and  "  was  made."  By  thus  modifying  the  instruction,  the  court 
told  the  jury,  in  substance,  that  they  might  find  on  the  allegation  of  a  quantum 
meruit^  for  work  and  labor  done,  and  for  services  performed,  and  hold  that  an 
agreement  to  pay  on  Hunter's  part  might  be  "implied,"  because  of  the  per- 
formance of  the  services;  and  that  a  verdict  might  be  found  equal  to  the  value 
of  such  services,  according  to  the  -proof,  deducting  therefrom  the  amount 
already  paid  on  the  special  agreement;  and  that  such  agreement  did  not  pre- 
clude the  plaintiff  below  from  recovering  additional  compensation,  to  any 
amount  that  the  jury  should  think  he  \fas  entitled  to.  That  the  instruction  as 
given  did  reject  the  special  agreement,  and  leave  the  jury  free  to  imply  a  new 
promise  arising  on  the  quantum  meruit,  for  labor  and  services,  is  manifest;  and 
therefore  we  are  of  opinion  that  the  instruction  as  propounded  ought  to  have 
been  given  without  an  addition  of  the  words  "express  or  implied,"  as  inserted 
by  the  circuit  court. 

§  2 9,  Where  an  employee  notifies  his  employer  that  after  a  certain  time  he 
shall  require  increased  pay,  to  which  the  employer  objects,  if  the  employee  con- 
tinues in  the  service  it  will  be  held  to  be  under  the  original  contract. 

The  letter,  offered  in  evidence,  was  a  plain  attempt  on  the  part  of  the  plaint- 
iff to  make  evidence  for  himself.  It  could  only  be  offered  for  the  purpose  of 
showing  that  Hunter  was  thereby  notified  of  Minor's  unwillingness  to  act  as 
derk  after  the  notice,  unless  his  compensation  was  increased,  and  that  he  would 
quit  unless  there  was  an  increase;  or  as  evidence  to  be  taken  in  connection 
with  other  subsequent  proof,  showing  that  Hunter  assented  to  the  propositions 
contained  in  the  letter.  But  as  Hunter  not  only  refused  to  sanction  the  de- 
mand set  up,  but  indignantly  resisted  and  resented  it,  the  letter  could  be  of  no 
value  to  establish  a  new  promise;  nor  can  it  be  of  any  value  as  notice  that  ad- 
ditional compensation  would  be  claimed  for  services  rendered  thereafter,  be- 
cause the  plaintiff,  with  full  knowledge  of  Hunter's  determined  rejection  of  the 
claim,  continued  to  perform  his  duties  as  clerk,  and  to  receive  his  salary  of 
$400  as  usual,  and  thereby  submitted  to  Hunter's  assumption  that  the  salary 
was  governed  by  the  special  agreement  made  in  1834.  We  are  of  opinion  that 
this  letter  should  have  been  objected  to  as  evidence,  and  the  party  offering  it 
compelled  by  the  court  to  state  for  what  purpose  it  was  offered;  so  that  it 
might  have  been  inspected  and  passed  on  by  the  court,  without  being  read  to 
the  jury.  As,  however,  this  course  was  not  pursued  at  the  trial  by  the  de- 
fendant's counsel,  and  a  general  objection  made  to  reading  the  letter  for  any 
purpose,  we  do  not  think  the  court  erred  in  admitting  the  evidence  in  the  first 
instance,  although  it  ought  certainly  to  have  been  rejected  and  taken  from 
the  jury,  after  the  evidence  was  closed,  had  a  motion  been  made  to  this  effect, 
because  it  was  unsustained  by  other  evidence  that  Hunter  assented  to  the  claim 
made  by  the  letter.  But  as  no  motion  was  made  to  withdraw  this  piece  of 
evidence,  the  court  properly  left  it  with  the  jury.  "We  order  that  the  judg- 
ment of  the  circuit  court  be  reversed  and  that  the  cause  be  remanded  for 
another  trial. 

RUPPEL  V.  PATTERSON. 
(Circuit  Court  for  Ponnsylvania:  1  Federal  Reporter,  220-222.     1880.) 

Statement  of  Facts. —  Plaintiff  held  a  lease  of  land  belonofino:  to  one 
Stewart,  and  assigned  the  lease  to  defendants.  Stewart  sold  the  land  and  re- 
covered from  plaintiff^  by  suit,  rent  accruing  after  the  assignment  of  the  lease. 
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Plaintiff  then  brought  this  suit  to  recover  of  the  defendants  the  amount  he  had 
been  compelled  to  pay. 

§  30.  LiabUity  of  a  principal  to  his  surety. 

Opinion  by  the  Coubt. 

The  relation  of  principal  and  surety  imports  an  obligation  on  the  part  of  the 
principal  to  indemnify  the  surety  as  against  every  liability  growing  out  of  that 
relation,  and  so  to  reimburse  him  whatever  sum  ho  may  pay  necessarily  by 
reason  of  his  vicarious  engagement.  Especially  is  this  obligation  imperative 
where  payment  has  been  made  involuntarily  by  the  surety  under  the  coercion 
of  a  legal  proceeding,  which  he  exhaustively,. though  unsuccessfully,  contested. 
It  is  no  answer  to  his  demand  for  reimbursement  to  say  that  questions  which 
he  fairly  presented  in  the  creditor's  suit,  and  were  decided  against  him  by  a 
court  of  competent  jurisdiction,  were  decided  erroneously,  and  ought  to  be 
reconsidered  and  rejudged,  because  the  only  duty  which  the  law  imposes  upon 
biro,  as  between  him  and  the  principal  debtor,  is  to  oppose  to  the  creditor's 
action  every  proper  defense  known  to  him,  or  to  cast  the  burden  of  defense 
entirely  upon  the  principal  by  giving  him  notice  to  that  effect.  In  either  case 
the  result  is  decisive  as  to  the  principal  and  surety  alike,  in  a  subsequent  con- 
troversy  between  them.  This  is  the  purport  of  the  instruction  to  the  jury,  and 
we  are  unconvinced  that  there  was* any  error  in  it.  As  it  is  practically  decisive 
of  the  defendants'  liability  it  is  immaterial  to  consider  whether  the  alleged  re- 
lease by  Stewart  to  the  defendants  discharged  the  debt  claimed  here,  and  so 
released  the  plaintiff,  as  surety,  or  was  only  a  covenant  not  to  sue  the  defend- 
ants, with  a  revocation  of  the  creditor's  right  of  action  against  the  plaintiff. 
It  is  not  an  open  question. 

§  31.  The  statute  of  limitations  begins  to  run  from  the  time  when  the  surety 
pays  his  principals  debt. 

The  remaining  reason  for  a  new  trial  is  the  alleged  error  of  the  court  in  in- 
structing the  jury  that  the  statute  of  limitations  began  to  run  against  the 
plaintiff  from  the  time  when  be  paid  the  debt  for  which  he  was  liable  as  surety, 
and  not  from  the  time  when  the  defendants  made  default  in  the  payment  of  it 
to  their  creditor.  It  is  obvious  that,  until  the  plaintiff  paid  the  debt,  he  had 
no  legcd  demand  against  the  defendants,  nor  could  he  maintain  an  action  at 
law  to  recover  it.  Now  the  statute  of  limitations  operates  imperatively  upon 
Itfgal  remedies  only,  precluding  a  resort  to  them  after  six  years  from  the  date 
when  the  right  to  maintain  them  accrued.  Until  the  plaintiff  was  in  a  position 
to  maintain  an  action  against  the  defendants  the  statute  did  not  begin  to  run 
against  him.     This  is  too  clear  to  need  amplification. 

It  is  argued,  however,  that  upon  the  defendants'  omission  to  pay  the  debt  at 
its  maturity  the  plaintiff  might  then  have  required  them  to  exonerate  him  from 
bis  liability,  and  that  hence  from  that  time  the  statute  of  limitations  began  to 
run.  Ardesco  Oil  Co.  v,  North  American  Oil  &  Mining  Co.,  16  P.  F.  Smith, 
{60  Penn.  St.),  375,  is  referred  to  to  sustain  this  argument.  It  is  there  held  to  be 
^  well  settled,  that  as  soon  as  the  surety's  obligation  becomes  absolute  he  is 
entitled  in  equity  to  require  the  principal  debtor  to  exonerate  him"  (3S1),  and 
that  this  right  is  enforceable  by  an  action,  in  which  the  measure  of  damages  is 
the  amount  of  the  debt  for  which  the  surety  is  liable.  It  is  distinctly  recog- 
nized as  strictly  an  equity,  which  may  be  thus  enforced  only  because,  under  the 
peculiar  system  which  exists  in  Pennsylvania,  equity  is  administered  through 
common  law  forms.  But  this  exceptional  mode  of  administration  docs  not 
change  the  character  of  the  right.    It  is  still  an  equitable  incident  to  the  rela- 
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tioD  of  principal  and  surety,  which  entitles  the  latter  to  demand  protection 
against  the  former's  possible  default,  and  is  in  its  nature  distinct  from  and  in- 
dependent of  the,  surety's  legal  remedy  where  the  burden  of  payment  has  been 
actually  cast  upon  him.  Out  of  the  payment  of  the  debt  the  surety's  right 
to  employ  such  remedy  springs,  and  hence  it  is  clear  that  the  statute  of  limita- 
tions has  no  relation  to  it  until  it  accrues.  The  motion  for  a  new  trial  is,  there- 
fore, denied,  and  judgment  is  directed  to  be  entered  on  the  verdict. 

BANK  OF  COLUMBIA  v.  PATTERSON. 
(7  Crahch,  299-307.     1818.) 

Ereob  to  the  Circuit  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  Action  of  indehitatv^  assumpsit^  brought  by  the  de- 
fendant in  error  against  the  president,  directors  and  company  of  the  Bank  of 
Columbia,  in  their  corporate  capacity.  There  were  four  counts  only  in  the 
declaration.  1st.  Indebitatus  assumpaity  for  matters  properly  chargeable  in 
account.  2d.  Indebitatus  assumpsit^  for  work  and  labor  done.  3d.  Quantum 
meruit;  and  4th.  Insimvl  computassent.  The  defendant  pleaded  non  assump- 
sit^ and  a  tender. 

On  the  trial  below  the  defendant  took  three  bills  of  exceptions.  The  first 
stated  that  the  plaintiff  read  in  evidence  a  sealed  agreement,  dated  10th  De- 
cember, L807,  between  Patterson  and  a  duly  authorized  committee  of  the 
directors  of  the  bank,  under  their  private  seals.  It  recites  that  a  difference  of 
opinion  had  arisen  between  Patterson  and  the  committee  for  building  the  new 
banking-house,  as  to  certain  work  extra  of  an  agreement  made  between  Pat- 
terson and  the  said  committee,  in  1804,  and  thereto  annexed ;  whereupon  it 
was  agreed  that  all  the  work  done  by  Patterson  should  be  measured  and  valued 
by  two  persons  therein  mentioned,  according  to  certain  rates,  called  in  George- 
town old  prices,  and  the  sum  certified  by  them  should  be  taken  by  both  parties, 
in  their  settlement,  as  the  amount  thereof.  It  was  also  thereby  agreed  that 
the  outhouses,  respecting  which  there  had  been  no  specific  agreement,  should 
be  measured  and  valued  by  the  same  persons  in  the  same  manner.  The  agree- 
ment of  1804,  referred  to  in  and  annexed  to  the  agreement  of  1S07,  was  also 
offered  in  evidence  by  the  plaintiff,  and  states  that  Patterson  had  agreed  with, 
the  committee  to  do  all  the  carpenter's  work  required,  agreeably  to  the  plan  of 
the  new  bank,  and  states  particularly  the  manner  in  which  it  was  to  be  done; 
and  that,  'Mn  consideration  of  the  work  being  done"  as  stated,  the  committee 
agreed  to  pay  Patterson  $3,625,  as  full  consideration;  and  that,  if,  when  the 
work  should  be  finished,  the  committee  should  be  of  opinion  that  that  sum 
was  too  much,  Patterson  agreed  to  have  the  work  measured,  at  the  expense 
of  the  bank,  by  two  persons  mutually  appointed,  who  should  take  the  old 
prices  as  the  standard,  and,  in  case  the  bill  of  measurement  did  not  amount  to 
the  sum  of  $3,625,  Patterson  agreed  to  take  the  amount  of  measurement  for 
full  satisfaction.  The  plaintiff  then  read  in  evidence  a  paper  of  particulars  of 
the  work,  certified  by  the  persons  named  in  the  agreement  of  1807.  The  de- 
fendants offered  in  evidence  the  plan  of  the  building,  and  that  it  was  built 
principally  according  to  that  plan  and  the  agreement;  and  that  any  work  other 
than  that  stated  in  the  plan  and  agreement  was  to  be  charged  separately  as 
extra  work,  and  that  it  was  so  charged  by  Patterson  before  the  10th  of  Decem- 
ber, 1807,  the  date  of  the  second  agreement,  who  presented  the  account  (sd 

charged)  to  the  defendants,  claiming  the  amount  of  the  same,  and  claiming  also 
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for  the  work  done  under  the  agreement  of  1804  the  sura  of  $3,625,  and  proved 
that,  while  the  work  was  going  on,  the  defendants  paid  Patterson  sundry  large 
sums  of  money  on  account  thereof. 

The  court  was  thereupon  prayed  by  the  defendants  to  instruct  the  jury  that  if 
they  believed  that  the  agreement  of  1S04  was  assented  to  by  Patterson  and  the 
committee  as  binding  between  them,  and  that  the  work  therein  contracted  for 
was  done  by  Patterson,  and  that  the  sum  of  $8,625  therein  mentioned  was 
claimed  by  him  on  account  of  the  same,  then  the  plaintiff  could  recover  for  no 
such  work,  but  could  only  recover  for  the  work  done  extra  of  the  said  agree- 
ment; which  instruction  the  court  refused  to  give. 

The  second  bill  of  exceptions  states  that  the  defendants,  upon  the  same  evi- 
dence, prax'ed  the  court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled 
to  recover  under  any  of  the  counts;  which  instruction  the  court  refused  to  give, 
bat  declared  that  the  evidence  was  competent.  The  third  bill  of  exceptions 
states  that  the  defendants  prayed  the  court  to  instruct  the  jury,  upon  the-same 
evidence,  that  the  plaintiff  could  not  recover,  unless  he  should  prove  that  the 
defendants,  after  the  measurement  and  valuation,  expressly  promised  to  pay 
the  amount  thereof  to  the  plaintiff;  and  that  the  jury  could  not,  from  the  evi- 
dence offered,  presume  any  such  promise.  This  instruction  the  court  also  re- 
fased. 

Opinion  by  Mb.  Justice  Story. 

Several  exceptions  have  been  taken  to  the  opinion  of  the  court  below,  which 
will  be  considered  in  the  order  in  which  the  objections  arising  out  of  them  have 
been  presented  to  us.  Wo  are  sorry  to  say  that  the  practice  of  filing  numerous 
bills  of  exceptions  is  very  inconvenient;  for  all  the  points  of  law  might  be 
brought  before  the  court  in  a  single  bill  with  a  simplicity  which  would  relieve 
the  bar  and  the  bench  from  every  unnecessary  embarrassment. 

§  32.  Indebitatus  assumpsit  may  be  maintained  upon  a  special  contract  not 
und^r  seal  and  completely  executed. 

As  the  argument  on  the  first  exception  has  proceeded  upon  the  ground  that 
the  agreement  of  1804  was  completely  executed  and  performed,  and  the  objec- 
tion relates  only  to  a  supposed  mistake  in  the  form  of  the  declaration,  it  will 
at  present  be  considered  in  this  view.  And  we  take  it  to  be  incontrovertibly 
settled  that  indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  due  on 
a  special  contract,  not  under  seal,  where  the  contract  has  been  completely  exe- 
cuted; and  that  it  is  not,  in  such  case,  necessary  to  declare  upon  the  special 
agreement.  Gordon  v.  Martin,  Fitzgibbon,  303;  Mussen  v.  Price,  4  J^ast,  147; 
Cooke  V.  Munstone,  4  Bos.  &  Pull.,  351;  Clarke  v.  Gray,  6  East,  561.  569; 
S  Sand.,  350,  note  2.  In  the  case  before  the  court  we  have  no  doubo  that 
indebitatus  assumpsit  was  a  proper  form  of  action  to  recover,  as  well  for  the 
work  done  under  the  contract  of  1804,  as  for  the  extra  work.  It  may,  there- 
fore, safely  be  admitted  (as  is  contended  by  the  plaintiff  in  error)  that,  where 
there  is  a  special  agreement  for  building  k  house,  and  same  alterations  or  addi- 
tions are  made,  the  special  agreement  shall,  notwithstanding,  bo  considered  as 
subsisting  so  far  as  it  can  be  traced.  Pepper  v.  Burland,  Peake,  103.  The  first 
exception,  therefore,  wholly  fails. 

§  33*  A  simple  contract  is  not  merged  in  a  sealed  instrument  which  merely 
recognizes  the  debt  and  fixes  the  mode  f>f  ascertaining  the  amount. 

Under  the  second  exception  the  plaintiff  in  error  has  made  various  objections, 

1.  The  first  is,  that,  though  a  promise  would  be  implied  by  law  for  the  extra 

work  against  the  corporation,  yet  that  such  promise  was  extinguished,  by  oper- 
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ation  of  law,  by  the  provisions  of  the  sealed  contract  of  1807.  It  is  undoubt- 
edly true  that  a  security  under  seal  extinguishes  a  simple  contract  debt,  because 
it  is  of  a  higher  nature.  Cro.  Car.,  415;  Ra3^m.,  449;  2  Jones,  158;  1  Bur.,  9; 
6  Cora.  Dig.,  tit.  Plead.,  2  G.,  12.  But  this  effect  never  has  been  attributed  to 
a  sealed  instrument  which  merely  recognizes  an  existing  debt,  and  provides  a 
mode  to  ascertain  its  amount  and  liquidation.  At  most,  the  sealed  agreement 
of  1807  could  not  be  construed  to  extend  beyond  this  import.  In  no  sense 
could  it  be  considered  as  a  higher  security  for  the  money  originally  due.  This 
objection,  therefore,  cannot  prevail,  even  supposing  that  the  agreement  were 
the  deed  of  the  corporation. 

§  34.  Upon  general  counts  a  special  agreement  exectUed  may  he  given  in  evi- 
dence, 

2.  A  second  objection  is  that  the  special  agreements,  connected  with  the  cer- 
tificates of  admeasurement,  were  inadmissible  evidence  under  the  general 
counts,  and  could  be  admissible  only  under  counts  framed  on  the  special  agree- 
ments. To  this  objection  an  answer  has  already  in  part  been  given.  And  we 
would  further  observe  that  if  the  agreements  connected  with  the  adm3asure- 
meats  were  the  means  of  ascertaining  the  value  of  the  work,  the  evidence  was 
pertinent  under  every  count.  2  Saund.,  121,  note  2.  And  if  the  certificates 
of  admeasurement  were  of  the  nature  of  an  award,  they  were  clearly  admis- 
sible under  the  insimul  coinpuiassent  count     Keen  v.  Batshore,  1  Esp.,  194. 

§  35.  An  executed  agreement  is  not  extinguished  hy  the  mere  recital  of  it  in  a 
later  one^  although  the  latter  he  under  seal. 

8.  Another  objection  is  that,  as  the  agreement  of  1807  is  sealed,  and  is  con- 
nected by  reference  with  the  prior  agreement,  they  are  to  be  construed  as  one 
sealed  instrument,  and  assumpsit  will  not  lie  upon  an  instrument  under  seaL 
The  foundation  of  this  objection  utterly  fails,  for  the  agreement  is  not  under 
the  seal  of  the  corporation,  but  the  seals  of  the  committee;  and  if  it  were 
otherwise,  it  is  too  plain  for  argument  that  the  original  agreement  was  not  ex« 
tinguished,  but  referred  to  as  a  subsisting  agreement.  It  is  quite  impossible  to 
contend  that  the  mere  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been 
executed,  extinguishes  the  former.  Two  other  objections  ace  made  under  this 
exception,  but  as  they  are  answered  in  the  preceding  observations,  it  is  unneo- 
essary  to  notice  them  farther. 

§  36.  (y  the  power  of  a  corporation  to  make  contracts  not  under  the  corpo- 
rate seal. 

Under  ^the  third  exception,  the  only  objections  relied  on  are  in  principle  the 
same  as  the  objections  urged 'under  the  former  exceptions,  and  they  admit  the 
same  answers.  The  case  has  thus  been  considered  all  along  as  though  the  con- 
tracts were  made  between  the  plaintiff's  administrator  and  the  corporation,  and, 
indeed,  some  points  in  the  argument  have  proceeded  upon  this  ground.  It  is  very 
clear,  however,  that  neither  the  first  nor  second  agreements  were  made  by  the 
corporation,  but  by  the  committee,  ih  their  own  names.  In  consideration  of 
the  work  being  done,  the  committee,  and  not  the  corporation,  personally  and 
expressly  agree  to  pay  the  stipulated  price.  A  question  has  therefore  occurred, 
how  far  the  corporation  were  capable  of  contracting,  except  under  their  corpo- 
rate seal;  and  if  it  were  capable,  as  no  special  agreement  is  found  in  the  case, 
how  far  the  facts  proved  show  an  express  or  an  implied  contract  on  the  part  of 
the  corporation. 

Anciently,  it  seems  to  have  been  held  that  corporations  could  not  do  any- 
thing without  deed.     13  How.,  8,  12;  4  How.,  6,  7;  7  How.,  7,  9.     Afterward? 
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the  rule  seems  to  have  been  relaxed,  and  they  were,  for  conveniency's  sake, 
permitted  to  act  in  ordinary  matters  without  deed,  as  to  retain  a  servant,  cook 
or  batler.  Plow.,  91,  b. ;  2  Sand.,  305.  And  gradually  this  relaxation  widened 
to  embrace  other  objects.  Bro.  Corp.,  51;  1  Salk.,  191;  3  Lev.,  107;  Moore, 
512.  At  length,  it  seems  to  have  been  established  that,  though  they  could 
not  contract  directly,  except  under  their  corporate  seal,  yet  they  might  by  mere 
vote,  or  other  corporate  act,  not  under  their  corporate  seal,  appoint  an  agent, 
whose  acts  and  contracts,  within  the  scope  of  his  authority,  would  be  binding  on 
the  corporation  (Rex  v.  Bigg,  3  P.  Wms.,  419);  and  courts  of  equity,  in  this  re- 
spect seeming  to  follow  the  law,  have  decreed  a  specific  performance  of  an 
agreement  made  by  a  major  part  of  a  corporation,  and  entered  in  the  corpora- 
tion books,  although  not  under  the  corporate  seal.  1  Fonb.,  296,  Phil.*ed.,  note 
(o).  The  sole  ground  npon  which  such  an  agreement  can  be  enforced  must  be 
the  capacity  of  the  corporation  to  make  an  unsealed  contract.  As  it  is  con- 
ceded, in  the  present  case,  that  the  committee  were  fully  authorized  to  make 
agreements,  there  could  then  be  no  doubt  that  a  contract  made  by  them  in 
the  name  of  the  corporation,  and  not  in  their  own  names,  would  have  been 
binding  on  the  corporation.  As,  however,  the  committee  did  not  so  con- 
tract, if  the  principles  of  law  on  this  subject  stopped  here,  there  would  be 
no  remedy  for  the  plaintiff,  except  against  the  committee. 

§  37.  liule  as  to  when  a  corporation  is  bound  hy  parol  co7itracla  made  by  its 
agents. 

The  technical  doctrine  that  a  corporation  could  not  contract,  except  under 
its  seal,  or,  in  other  words,  could  not  make  a  promise,  if  it  ever  had  been  fully 
settled,  must  have  been  productive  of  great  mischiefs.  Indeed,  as  soon  as 
the  doctrine  was  established  that  its  regularly  appointed  agent  could  contract 
in  their  name  without  seal,  it  was  impossible  to  support  it;  for  otherwise 
the  party  who  trusted  such  contract  would  be  without  remedy  against  the 
corporation.  Accordingly,  it  would  seem  to  be  a  sound  rule  of  law  that 
wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents  are  ex- 
press promises  of  the  corporation;  and  aU  duties  imposed  on  them  by  law, 
and  all  benefits  conferred  at  their  request,  raise  implied  promises,  for  the 
enforcement  of  which  an  action  may  well  lie.  And  it  seems  to  the  court 
that  adjudged  cases  fully  support  the  position.  Bank  of  England  v,  Moffat, 
3  Bro.  Ch.,  262;  Rex  v.  Bank  of  England,  Doug.,  524,  and  note  id,;  Gray  v. 
Portland  Bank,  3  Mass.,  364;  Worcester  Turnpike  Corp.  v.  Willard,  5  Mass., 
80;  Gilmore  v.  Pope,  5  Mass.,  491;  Andover  &  Medford  Turnpike  Corp.  v. 
Gould,  6  Mass.,  40. 

In  the  case  before  the  court,  these  principles  assume  a  peculiar  importanca 

The  act  incorporating  the  Bank  of  Columbia  (Act  of  Maryland,  1793,  ch.  30) 

contains  no  express  provision  authorizing  the  corporation  to  make  contracts. 

And  it  follows,  that,  upon  principles  of  the  common  law,  it  might  contract 

nnder  its  corporate  seal.     No  power  is  directly  given  to  issue  notes  not  under 

seal.     The  corporation  is  made  capable  to  have,  purchase,  receive,  enjoy  and 

retain  lands,  tenements,  hereditaments,  goods,  chattels  and  effects,  of  what 

kind,  nature  or  quality  soever,  and  the  same  to  sell,  grant,  demise,  alien  ordis- 

t  pose  of , —  and  the  board  of  directors  are  authorized  to  determine  the  manner 

of  doing  business,  and  the  rules  and  forms  to  b^  pursued;  to  appoint  and  pay 

the  various  otHcerSiand  dispose  of  the  money  or  credit  of  the  bank  in  the  com* 

mon  course  of  banking  for  the  interest  and  benefit  of  the  proprietors. 
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§  88,  A  hanking  corporation  may  issue  notes  not  tender  seal. 

Unless,  therefore,  a  corporation  not  expressly  authorized  may  make  a  prom- 
ise, it  might  bo  a  serious  question  how  fur  the  bank-notes  of  this  bank  were 
legally  binding  upon  the  corporation,  and  how  far  a  depositor  in  the-  bank 
could  possess  a  legal  remedy  for  (lis  property  confided  to  the  good  faith  of  the 
corporation.  In  respect  to  insurance  companies  also,  it  would  be  a  difficult 
question  to  decide,  whether  the  law  would  enable  a  party  to  recover  back  a 
premium,  the  consideration  of  which  had  totally  failed.  Public  policy,  there- 
fore, as  well  as  law,  in  the  judgment  of  the  court,  fully  justifies  the  doctrine 
which  wo  have  endeavored  to  establish.  Indeed,  the  opposite  doctrine,  If  it 
were  yielded  to,  is  so  purely  technical  that  it  could  answer  no  salutary  purpose, 
and  would  almost  universally  contravene  the  public  convenience.  Where  au- 
thorities do  not  irresistibly  require  an  acquiescence  in  such  technical  niceties, 
the  court  feel  no  disposition  to  extend  their  influence. 

§  3  9,  Where  contracts  for  the  exclusive  benefit  of  a  corporation  are  made  by 
its  atjenis  in  their  own  nameSy  hut  the  corporation  m/ikes  payments  on  the  contracts^ 
a  jui*y  is  authorized  to  infer  that  the  coi^poration  has  adopted  the  contracts. 

Let  us  now  consider  what  is  the  evidence  in  this  case,  from  which  the  jury 
might  legally  infer  an  express  or  an  implied  promise  of  the  corporation.  The 
contracts  were  for  the  exclusive  use  and  benefit  of  the  corporation,  and  made 
by  their  agents  for  purposes  authorized  by  their  charter.  The  corporation  pro- 
ceed, on  the  faith  of  those  contracts,  to  pay  money  from  time  to  time  to  the 
plainliflTs  intestate.  Althoggh,  then,  an  action  might  have  laid  against' the 
committee  personally,  upon  their  express  contract,  yet  as  the  whole  benefit  re- 
sulted to  the  corporation,  it  seems  to  the  court  that  from  this  evidence  the  jury 
might  legally  infer  that  the  corporation  bad  adopted  the  contracts  of  the  com- 
mittee, and  had  voted  to  pay  the  whole  sum  which  should  become  due  under 
the  contracts,  and  that  the  plaintiff's  intestate  had  accepted  their  engagement. 
As  to  the  extra  work  respecting  which  there  was  no  specific  agreement,  the  evi- 
dence was  yet  more  strong  to  bind  the  corporation.  In  every  way  of  consider- 
ing the  case,  it  appears  to  the  court  that  there  was  no  error  in  the  court  below 
and  that  the  judgment  ought  to  be  affirmed. 

SHIRLY  V.  HARRIS. 
(Circuit  Court  for  Indiana;  3  McLean,  330,  331.     1844.) 

Opinion  by  the  Couet. 

Statement  of  Facts. —  This  action  is  brought  on  a  sealed  obligation  in 
which  was  recited  that  "the  defendant  had  given  a  joint  note  with  Beverly 
Wallace  for  the  sum  of  $400,  payable  to  the  plaintiff,  or  order,  on  3d  October, 
1842,  dated  December,  1840."  And  the  defendant  covenanted  that  the  money 
should  be  paid  to  the  plaintiff,  in  Missouri,  at  his  residence,  when  due,  or  he 
would  pay  ten  per  cent,  interest  and  the  expense  of  plaintiff  in  coming  to 
Indiana  for  the  money.  And  the  plaintiff  averred  that  the  money  was  not 
paid,  and  the  expenses  in  coming  for  the  money  is  averred,  etc.  The  defend- 
ant pleaded,  1.  Nil  debet;  and  2.  That  the  instrument  was  given  voluntarily  and 
without  consideration. 

§  40.  A  defendants  deed  which  recites  that  he  is  indebted  estops  him  from 
afterwards  saying  that  he  is  not  indebted. 

To  the  first  plea  the  defendant  demurred.     The  demurrer  must  be  sustained. 

By  his  deed  the  defendant  is  estopped  from  saying  that  he  is  not  indebted. 
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The  plaintiff  tendered  an  issae  to  the  second  plea.  A  statute  of  Indiana  au- 
thorizes the  second  plea.  The  plaintiff  proved  to  the  jury  that  the  raonruy  not 
being  paid  when  due,  the  plaintiff  earner  from  Missouri  to  Indianapolis  to  collect 
it;  and  be  proved  the  amount  of  his  expenses.  It  is  not  pretended  that  this 
contract  was  not  a  bo7ia  fde  one.  It  was  entered  into  fairly,  and  the  only 
qaestion  which  is  misod  is,  whether  it  is  legal  and  can  be  enforced. 

§  4K  An  agreement  to  pay  ten  per  cent,  if  a  note  already  executed  shall  not 
he  paid  at  maturity  is  without  consideration  and  void. 

As  regards  the  ten  per  cent,  we  think  it  cannot  be  recovered.  There  was  no 
consideration  to  support  the  obligation.  Six  percent,  is  the  legal  rate  of  inter- 
est in  Indiana,  though  a  higher  rate,  not  exceeding  ten  per  cent.,  will  be  valid, 
if  agreed  to  be  paid  in  writing.  The  note  on  which  this  interest  was  to  be  paid 
hid  been  given  before  the  date  of  the  agreement  on  which  this  action  is 
brought.  There  is  no  consideration,  then,  for  the  payment  of  the  ten  per  cent, 
interest.     It  was  a  voluntary  undertaking,  and  cannot  be  enforced.  , 

%  4:2.  A  contract  to  pay  expenses  of  travel  to  collect  a  note,  if  it  should  not  he 
paid  at  maturity^  is  valid. 

But  that  part  of  the  agreement  which  regards  the  expenses  of  the  plaintiff 
is  not  without  consideration.  By  the  note  he  was  bound  to  pay  the  money  at 
the  time  stipulated,  and  if  he  failed  to  do  this,  and  the  plaintiff  was  under  the 
necessity  of  making  a  trip  to  Indiana,  he  bound  himself  to  pay  bis  expenses. 
Here  is  an  expense  incurred,  by  reason  of  the  default  of  the  defendant,  and 
which  he  hgreod  to  pay.  We  see  no  principle  which  forbids  such  a  contract,  it 
being  bona  fitle,  and  the  jury  will  find  for  the  plaintiff  such  expenses  as  the 
plaintiff  incurred  on  the  trip  and  has  proved. 

§  43.  Bill  of  parcels  not  a  cdntraet.— A  bill  of  parcels  was  headed  "H.  bought  of  D.  6t 
J.,"  etc.  In  a  suit  by  J.  against  H.  for  the  goods  it  was  held  that  the  bill  of  parcels  was  not  a 
contract;  that  it  was  not  conclusive  evidence  of  the  joint  ownership  of  the  property  sold,  or 
of  a  joint  sale,  but  that  evideDce  was  admissible  to  show  by  whom  the  sule  was  made  and  to 
whom  the  property  belonged.     Harris  u  Johnston,  8  Cr.,  817. 

g  44.  Tbe  mere  settlement  of  an  acconnt  does  nut  in  itself  constitute  an  agreement,  or 
amount  to  a  contract,  though  it  may  be  evidence  of  a  contract  Thus  the  debiting  of  a  share 
in  a  vessel  in  an  account  might  be  evidence  of  a  transfer  of  such  share,  but  it  would  not  of 
itself  amount  to  a  transfer.     Peteraon  t\  United  States,  2  Wash.,  89. 

^  4o.  An  account  stated  is  a  new  contract  between  the  parties.  A  balance  is  found  against 
one  and  be  agrees  to  pay  it,  and  not  the  items  of  which  it  is  composed.  No  inquiry  is  per- 
mitted in  regard  to  the  items  unless  there  has  been  fraud  or  a  clear  mistake.  Ihe  promise 
implied  from  the  account  stated  is  a  new  one  to  pay  a  definitely  ascertained  amount.  Marye 
o.  Strouse.  6  Saw.,  217;  5  Fed.  R.,  496. 

g  48.  Subject-matter  necessary. —  In  order  to  constitute  a  Talid  contract  there  must  liave 
been  not  only  an  agreement  of  the  parties,  but  there  must  have  been  a  subject-matter  for  the 
agreement  to  operate  upon.  Bo  if  the  subject-matter  of  the  contract,  contrary  to  the  sup- 
position of  the  parties,  has  no  existence,  there  is  no  contract.  Scriba  v.  Insurance  Co.  of 
North  America.  2  Wash..  110. 

g  47.  Privity. —  An  attorney  employed  solely  by  A.  to  examine  his  title  to  a  certain  tract  of 
land  gave  a  certificate  to  A.  that  his  record  title  was  good.  R,  relying  thereon,  lent  A.  a  sum 
of  money,  taking  as  security  a  deed  of  trust  on  tlie  land.  A.  had,  as  a  matter  of  fact,  con- 
veyed this  land  by  a  deed  wl^ch  was  on  record  at  the  time.  The  loan  was  lost,  as  A.  was  in- 
solvent, ifdd,  that  there  was  no  privity  of  contract  between  the  attorney  and  B.  which 
would  enable  the  latter  to  bring  an  action  to  recover  the  loss  occasioned  by  thu  falsity  of  his 
certificate.     Savings  Bank  v.  Ward,  10  Otto,  197. 

^  4H.  Mast  be  an  obligation  on  both  sides.—  In  order  to  make  a  contract  binding  there 
roust  be  a  duty  or  obligation  on  both  sides.  If  it  is  optional  on  a  party  to  pay  money  or  not, 
the  other  party  is  not  bound.     Tufts  v.  Tufts,  3  Woodb.  &  M.,  472. 

^  49.  In  order  to  give  a  contract  binding  force  it  must  bind  the  parties  thereto  mutually. 

If  it  binds  only  the  party  which  promises,  and  imposes  no  obligations  on  the  party  to  whom 

tbe  promise  is  made,  it  is  a  nud\jim  pactum,    Dorsey  v.  Packwood,  12  Qow.,  136. 

45  • 


J 


§g  50-61.  CONTRACTS. 

§  50.  In  order  for  a  contract  to  have  binding  force  its  obligations  must  be  mutual  and  bind- 
ing on  both.  If  both  parties  are  not  bound  there  is  no  contract.  So  where  an  insolvent  debtor, 
pursuazft  to  a  contract  entered  into  between  him  and  one  of  his  creditors,  conveyed  all  his 
property  to  the  creditor,  who  promised  to  pay  his  indebtedness  pro  rata,  it  was  held  that  no 
action  lay  by  a  creditor  against  the  person  promising  to  pay  such  indebtedness.  McCarteney 
V,  Wyoming  National  Bank,*  1  Wyom.  Ty,  884. 

§  o1.  Must  bo  assent  to  the  same  terms. —  Shingles  were  sold  and  delivered  for  $8.25,  but 
it  was  doubtful  whether  the  price  mentioned  was  for  a  tliousand  or  for  a  bunch.  Hdd,  that 
in  order  to  constitute  a  contract  the  minds  of  both  must  have  assented  to  the  same  terms, 
and  that  if  the  seller  understood  tlie  $3.25  was  for  a  bunch,  and  the  buyer  that  it  wka  for  a 
thousand,  there  was  no  contract.    Greene  v.  Bateman,  3  Woodb.  &  M.,  861. 

§  53.  If  hen  coTennnts  are  dependent^  inast  be  signed  by  both  parties.—  A  written  instru- 
ment containing  mutual  assignments  and  releases  which  are  a  condition  for  each  other,  signed 
by  only  one  party,  is  of  no  binding  effect  on  the  party  who  did  not  sign  it.  Ambler  v,  Whip- 
ple, 20  Wall.,  555. 

g  58.  Mutual  mistake. —  Where  a  contract  is  founded  on  mutual  mistake  neither  party  is 
bound  by  it.  In  such  a  case  there  has  never  been  an  agreement  to  the  same  subject-matter 
in  the  same  sense.  So  where  the  owner  of  a  ship  who  lived  in  New  York,  and  whose  vessel 
was  then  at  that  place,  applied  to  an  underwriter  in  Boston  for  insurance  thereon,  represent* 
ing  that  she  was  coppered,  and  the  meaning  of  that  phrase  differed  in  Boston,  so  that  the 
underwriter  supposed  he  was  insuring  a  ship  in  better  condition  than  the  ship  actually  was, 
it  was  held  that,  the  parties  not  having  understood  the  terms  of  the  contract  in  the  same  way, 
it  was  not  binding.     Hazard  v.  New  England  Marine  Ins.  Co.,  1  Sumn.,  225. 

§  54.  A  bargain  founded  on  a  mutual  mistake  of  facts,  constituting  the  very  basis  or 
essence  of  the  contract,  or  founded  upon  representations  material  to  the  bargain,  and  consti- 
tuting the  essence  thereof,  although  made  by  innocent  mistake,  will  avoid  it.  Daniel  v. 
Mitchell,  1  Story,  190. 

g  55.  In  ignorance  of  the  fact  that  a  claim  against  a  foreign  government  had  been  allowed, 
the  claimant  and  his  agent  entered  into  a  contract  by  which  the  agent  was  to  prosecute  the 
claim  and  was  to  receive  a  large  share  of  it  if  successful.  Heldf  that  the  agreement  having 
been  entered  into  by  both  parties  without  knowledge  of  the  fact  of  the  actual  allowance  of 
the  claim,  it  would  be  canceled  on  the  ground  of  mistake.     Allen  v.  Hammond,  11  Pet.,  70. 

§  5tt.  Promise  under  mistake  of  liability.--  A  promise  made  under  a  mistake  as  to  liability 
is  not  binding.  Thus  where  a  party  entered  into  an  agreement  to  pay  a  note  if  it  could  not 
be  collected  from  the  maker,  a  request  for  an  instruction  that  he  was  liable  on  such  agree- 
ment though  he  was  not  liable  on  his  blank  indorsement  of  the  note  was  refused.  The 
agreement  was  entered  into  on  the  representation  by  the  attorney  of  the  holder  of  the  note 
that  he  was  liable  on  his  indorsement,  and  that  if  he  would  enter  into  the  agreement  he 
would  be  indulged  as  to  time.     Offutt  v.  Parrott,*  1  Cr.  C.  C,  154. 

§  57.  Cynalagmatlc. —  A  contract  in  which  only  the  vendor  speaks,  and  which  contains  no 
stipulations,  either  express  or  implied,  by  the  vendee,  requiring  nothing  to  be  done  by  him, 
is  not  a  cynalagmatlc  contract  under  the  laws  of  Louisiana.  Zacharie  v.  Franklin,*  12  Pet., 
151. 

§  58.  Mistake  —  Injunction. —  A  judgment  creditor  agreed  with  the  debtor  to  look  for  pay- 
ment to  a  trust  fund  which,  though  he  did  not  know  it,  would  not  allow  him  to  come  in, 
owing  to  a  limitation  in  the  trust  deed.  Held,  that  he  would  not  be  enjoined  from  proceed- 
ing to  collect  his  judgment  unless  he  was  enabled  to  avail  himself  of  the  fund.  Mechanics' 
Bank  of  Alexandria  v.  Lynn,  1  Pet..  384. 

§  59.  Olfer  —  Acceptance. —  An  offer  to  sell  for  $40,000  in  cash  is  not  accepted  so  as  to  make 
a  binding  contract  by  the  deposit  of  $10,000  upon  condition  that  the  purchaser  may  either  pay 
the  remainder  within  a  limited  time  or  forfeit  the  amount  deposited  and  withdraw  from  the 
contract     Stitt  v.  Huidekopers,*  17  Wall.,  384.     See  §  4. 

§  60.  Where  one  party  agrees  to  pay  a  certain  sum  provided  the  other  party  will  do  certain 
acts,  the  promise  of  the  first  party  is  equivalent  to  an  offer,  and  performance  by  the  second 
party  is  equivalent  to  an  acceptance  of  the  offer;  but  to  have  this  effect  there  must  be  a  com- 
plete performance.     Gray  v.  Hinton,  2  McC,  167  (g§  980-933).     • 

§  ttl.  An  offer  of  a  bargain  by  one  person  to  another  imposes  no  obligation  upon  the  former 
unless  it  is  accepted  by  the  latter  in  the  terms  in  which  the  offer  is  made,  and  any  qualifica- 
tion or  departure  from  the  terms  invalidates  the  offer,  unless  the  same  be  agreed  to  by  the  per- 
son who  made  it.  Until  the  terms  of  the  agreement  have  received  the  assent  of  both 
parties,  the  negotiation  is  open  and  imposes  no  obligation  on  either.  The  party  offering  to 
sell  or  buy  has  the  right  to  dictate  the  terms  in  regard  to  the  time  when  the  proposition  shall 
be  accepted,  as  well  as  other  material  circumstances,  nor  will  the  court  inquire  after  the 
reasons  why  a  time  was  fixed.    Carr  v,  Duval,  14  Pet.,  83. 
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g  63.  Pending  negotiations  for  a  contract,  either  party  bds  a  right  to  withdraw  any  prop- 
osition made  to  the  other  before  it  is  accepted ;  and  a  mere  voluntary  compliance  with  the 
terms  of  the  proposition  afterwards  does  not  render  the  other  party  liable  on  it.  Mayer  v. 
United  States,*  5  Ct.  CL,  828. 

§  68.  Acceptance  of  offer  by  conduct. —  Where  a  person  makes  a  promise,  the  other  party, 
though  he  does  not  accept  it  in  express  terms,  may  make  it  binding  by  conduct  on  his  part 
corresponding  with  his  assent  thereto.    Lonsdale  v.  Brown,  4  Wash.,  89.    See  §  4. 

g  64.  Express  acceptance  of  a  propositon,  as  to  the  adjustment  of  differences,  is  not  neces- 
sary to  bind  the  parties ;  but  if  they  are  shown  to  have  acted  upon  it,  and  to  have  recognized 
it  in  subsequent  dealings,  this  will  be  a  sufficient  acceptance.  United  States  v.  Carlisle,*  4 
Am.  L.  T.  Rep.,  234. 

»  §  65.  Gircalar  acted  on  by  Insarance  agent. — Where  the  compensation  of  an  insurance 
agent  is  stated  in  a  circular  received  by  him,  on  which  he  acts  for  several  years,  and  until  he 
is  discharged,  and  by  which  his  compensation  is  adjusted  and  received,  he  is,  in  the  absence 
of  fraud  or  unfairness  or  illegality,  estopped  to  deny  that  such  circular  constituted  the  con- 
tract The  production  of  a  circular  of  previous  date  does  not  show  that  there  was  another 
contract.     Stagg  v.  Insurance  Company,*  10  Wall.,  589. 

§66.  Ad Tcrtisienient  for  proposals,  and  acceptance  of  them.— If  an  advertisement  by  a 
city  for  proposals  for  the  manufacture  of  fire  hose  is  clear,  and  if  the  proposals  are  also  clear, 
and  are  accepted  in  the  terms  in  which  they  are  made,  simply  and  absolutely,  these  papers 
contain  the  contract  between  the  parties.    Chicago  v,  Greer,*  9  Wall,  736.     See  §  2. 

§  67.  When  complete. —  Where  a  party  makes  a  bid  for  the  furnishing  of  certain  merchan- 
dise, and  accompanies  his  bid  with  a  bond  with  sureties,  the  contract  is  complete  at  th^ 
instant  on  which  the  bid  is  accepted,  though  the  formal  written  contract  is  not  drawn  up  till 
later.     Adams  v.  United  States,*  1  Ce.  CI.,  194. 

§  68.  ETidence  of. —  A  receipted  bill  of  parcels  is  not  evidence  of  an  unexecuted  contract  to 
deliver  the  goods  menticmed  therein,  but  it  is  prima  faoie  evidence  of  an  executed  contract. 
Richardson  v,  Peyton,  1  Cr.  C.  C,  419. 

§  69.  A  person  went  to  the  officer  of  an  insurance  company  and  requested  of  a  person  at  a 
desk,  whom  he  could  not  afterwards  identify,  that  the  policy  on  a  vessel  at  sea  be  renewed. 
He  was  then  told  that  the  secretary  had  gone  home,  and  that  the  matter  would  be  attended 
to  the  first  thing  in  the  morning.  Held,  that  this  is  not  sufficient  evidence  of  a  completed 
contract  (i.  e,,  of  an  agreement  assented  to  by  both  parties  at  any  one  time),  to  be  submitted 
to  a  jury.    Insurance  Co.  v,  Lyman,  15  Wall.,  671. 

§  70.  Implied. —  Reception  of  the  price  of  goods  sold,  refusal  to  deliver,  and  conversion  of 
the  goods,  constitute  plenary  evidence  of  an  implied  promise  to  refund  the  price.  Nash  v, 
Towne,  5  Wall.,  689  (g§  1089-42).     See  §  7. 

§71.  To  constitute  an  implied  contract  with  the  government  on  which  a  suit  may  be  main- 
tiined  in  the  court  of  claims,  there  must  have  been  some  consideration  moving  to  the  United 
States,  or  they  must  have  received  money  charged  with  a  duty  to  pay  it  over,  or  the  claim- 
ant must  have  had  a  right  to  it  when  it  was  received.  In  a  case  where  the  proceeds  of  prop- 
erty condemned  under  the  captured  and  abandoned  property  act  were  paid  into  the  treasury 
while  the  owner  was  unpardoned,  a  subsequent  pardon  will  not  raise  an  implied  contract  to 
repay  the  money.     Knote  v.  United  States,  5  Otto,  156. 

g  73»  Where  a  supercargo  was  obliged  to  pay  a  sum  to  the  revenue  officers  of  a  foreign 
government  to  save  the  vessel  from  condemnation  for  an  act  of  his  own  in  violation  of  the 
revenue  laws  of  such  foreign  country,  he  may  recover  the  same  against  the  owners  unless  the 
payment  so  made  was  against  the  law  of  the  foreign  country,  as,  where  it  was  a  bribe.  Pey- 
ton V.  Veitch,  2  Cr.  C.  C,  124. 

§  7S.  In  all  suits  for  personal  services  it  must  appear  that  there  was  an  express  or  implied 
contract.  One  may  be  liable  for  work  done  for  him,  although  Che  claim  for  compensation 
depends  upon  the  fact  that  he  knew  of  the  work  while  it  was  progressing,  and  made  no  ob- 
jection; there  the  law  implies  an  assent.     McElderry  v.  United  States,*  Dev.,  56  (165). 

g  74.  If  from  the  whole  scope  and  design  of  an  instrument  under  seal,  it  was  the  intention 
of  the  parties  that  certain  acts  should  be  performed  by  the  person  sought  to  be  charged, 
although  there  is  no  express  promise,  yet  the  implied  agreement  is  a  binding  covenant  for  the 
performance  of  the  act.     Burton  v.  Smith,  4  Wash.,  535. 

g  75.  Wherever  there  is  a  duty  there  is  a  corresponding  obligation  to  perform  it.  Duty 
creates  the  obligation  to  pay  back  money  illegally  exacted  by  the  government  for  duties,  and 
from  this  obligation  the  law  implies  a  promise  on  the  part  of  the  United  States  to  pay  it. 
Spence  v.  United  States,*  Dev.,  60  (130). 

g  76.  To  constitute  a  promise  binding  in  law,  no  form  of  words  is  necessary.  An  implied 
promise  may  be  shown  by  circumstances  indicating  that  the  party  intended  to  assume  the 
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obligatiou.     A  party  may  assume  an  obligation  by  putting  himself  into  a  position  which  re- 
quires the  performance  of  duties.    Webster  v.  Upton,  1  Otto,  68. 

§  77.  A  person  interested  in  a  suit  requested  L.  by  letter  to  execute  a  supersedeas  bond 
therein.  L.  procured  M.  to  sign  with  him.  Held,  that  the  request  implied  a  promise  not 
merely  to  L.,  but  to  whomsoever  L.  might  procure  to  execute  the  bond,  and  that  botli  L.  and  H. 
had  a  cause  of  action  against  the  person  requesting  them  so  to  sign,  on  his  refusal  to  execute 
a  bond  of  indemnity  as  promised.     Hendrick  v.  Lindsay,  8  Otto,  147. 

§  78.  It  seems  that  wliere  a  party  agrees  to  hold  money  or  goods  subject  to  the  order  of  the 
owner,  that  agreement  raises  an  implied  promise  to  the  bolder  of  the  order  on  which  the  latter 
may  maintain  an  action.    Tieman  v.  Jackson,  5  Pet.,  597. 

§  79.  A  defendant  is  not  bound  to  pay  for  services  unless  such  services  were  rendered  at  his 
express  or  implied  request.  And  if  they  are  rendered  upon  an  emergency,  and  are  beneficial 
to  him.  his  assent  may  be  presumed  unless  evidence  to  the  contrary  is  shown.  Manning  v. 
Cox,*4Cr.  C.  C,  693. 

§  80.  EscroYT.—  The  delivery  of  a  bond  in  escrow  is  sufficient  though  the  obligee  is  not 
privy  to  the  delivery,  and  though  the  condition  on  which  it  is  to  be  delivered  is  the  perform- 
ance of  an  act  by  a  third  person.     Mayor  and  Commonalty  v.  Moore,  1  Cr>  C.  C,  193. 

§  81.  Where  a  deed  is  delivered  as  an  escrow,  nothing  passes  till  the  condition  is  performed ; 
but  it  seems  that  when  the  condition  is  performed  the  deed  relates  back  to  the  time  of  its 
execution.     County  of  Calhoun  v,  American  Emigrant  Co.,  3  Otto,  127. 

§  82.  Where  one  obligor,  at  the  time  of  signing  a  bond,  acknowledges  it  on  condition  that 
others  shall  sign  it,  then  such  bond  remains,  as  to  him,  an  escrow.  So^  also,  where  a  person 
inserts  in  the  bond  the  names  of  others  whom  he  wishes  to  have  sign  it,  and  he  and  two 
others  sign  it,  and  then  he  calls  on  witnesses  to  take  notice  that  "we"  acknowledge  the  in- 
strument, but  that  there  were  others  to  sign,  it  seems  that  as  to  them  the  bond  is  an  escrow. 
Pawling  V,  United  States,  4  Cr.,  223. 

§  83.  It  seems  that  where  an  instrument  is  delivered  as  an  escrow,  or  where  one  surety  has 
signed  it  on  condition  that  it  shall  be  signed  by  another  before  its  delivery,  no  obligation  is 
incurred  before  the  contingency  shall  happen.     Duncan  v.  United  States,  7  Pet.,  448. 

§  84.  delivery. —  A  bond  cannot  be  delivered  to  the  obligee  in  escrow.    Nor  can  it  be 

delivered  to  one  member  of  a  copartnership  which  is  the  obligee.    Such  delivery  to  one  is  a 
delivery  to  all.     Moss  v.  Riddle,  6  Cr.,  351. 

§  85.  Deed  must  be  delivered. —  Where  a  deed  is  made  and  sealed  by  the  grantor  and  left 
with  a  third  person  with  no  authority  to  deliver  it  to  the  grantee,  it  does  not  pass  title  to  the 
land  till  delivered  with  the  assent  of  the  grantor.     Carr  v.  Hoxie,  5  Mason,  61. 

§  80.  Competency. —  A  slave  is  incompetent  to  contract,  and  an  executory  contract  between 
a  master  and  a  slave,  though  partly  executed,  cannot  be  enforced,  either  in  law  or  in  equity. 
So  where  a  master  promised  a  slave  his  freedom  if  he  would  pay  him  $900,  and  the  slave  paid 
$850,  and  then  the  mrs'er  died,  it  was  held  that  the  slave  could  not  compel  the  executor  of  the 
master  to  manumit  him  though  he  offered  tho  balance  due  under  the  promise  of  the  master. 
Brown  v,  Wingard,  2  Cr.  C.  C,  302. 

g  87.  A  female  slave  was  sold  for  a  term  of  years  and  her  master  promised  her  her  freedom  at 
the  end  of  that  term  of  years,  but  failed  to  execute  the  deed.  While  serving  out  the  term  the 
slave  had  a  child  which  was  sold  by  her  owner  for  the  term.  Held,  that  the  contract  between 
the  master  and  the  slave  was  void  for  the  incapacity  of  the  slave  to  contract,  and  that  conse- 
quently the  child  was  a  slave.    Fanny  v.  Kell,  2  Cr.  C.  C,  413. 

§  88.  A  contract  between  a  master  and  a  slave  is  not  enforceable,  either  in  law  or  equity. 
Richard  v.  Van  Meter,  3  Cr.  C.  C,  215. 

§  89.  A  slave  is  not  bound  by  his  promise  to  his  master  even  to  pay  for  his  freedom.  Con- 
tee  V.  Oarner,  2  Cr.  C.  C,  162. 

g  90.  During  the  existence  of  slavery  in  Mississippi,  a  contract  between  a  slave  and  his 
master  was  an  utter  nullity,  and  conferred  no  rights  and  imposed  no  obligations  upon  either 
of  the  parties.  The  destruction  of  slavery  could  have  no  effect  on  such  a  contract  in  case  its 
validity  was  afterwards  drawn  in  question  in  court.  (Affirming  S.  C,  9  Ct.  CI.,  174.)  Hall 
V.  United  States,  2  Otto,  30. 

§  91.  In  contemplation  of  the  law,  any  foreigner,  even  an  ignorant  African,  is  comx>etent 
to  make  a  contract,  and  a  court  of  admiralty  will  not  inquire  whether  the  engagement  is  ad- 
vantageous or  onerous  to  him,  unless  for  the  purpose  of  seeing  whether  the  evidence  shows 
him  to  have  been  incapable  of  entering  into  a  contract,  or  that  some  imposition  was  practiced 
upon  him.    Sunday  v,  Gordon,  Bl.  &  How.,  579. 

§  9i!.  A  promise  by  a  married  woman  to  repay  a  loan  of  money  made  at  her  request  is  not 
binding,  even  though  she  subsequently  gives  a  written  promise  to  the  same  effect,  after  she 
has  become  a  widow.     Watson  v.  Duulap,*  2  Cr.  C.  C,  14. 

48 


IN  GENERAL.    WHAT  CONSTITUTES.     PARTIE3.  §3  98-107. 

§  9ft.  State  may  make  a  contract— The  power  of  a  state  to  enter  into  contracts  is  inherent 
in  its  sovereignty.     State  Bank  of  Ohio  r.  Knoop,  16  How,  889  (Const.,  §§  2243-53). 

§  94.  A  parol  ai^reenient  to  insure  is  bindiiigr  on  the  insurer  if  all  the  particulars  of  the 
agreement  are  understood,  and  this,  notwithstanding  a  state  statute  providing  that  valid  pol- 
icies of  insurance  must  be  signed  by  the  president  of  the  insurance  company,  and  counter- 
signed by  the  secretary.  The  statute  has  no  application  to  agfeements  to  m^ke  insurance, 
bnt  applies  only  to  the  formal  execution  of  the  policies.  Commercial  Marine  Ins.  Co.  v. 
Union  Mutual  Ins.  Co.,  19  How.,  321. 

§95.  Written  contract  — Preliminary  negotiations.— Where  the  terms  of  a  contract  of 
insurance  have  been  reduced  to  writing  and  signed  by  one  party  and  accepted  by  the  other  at 
the  time  the  premium  was  paid,  neither  party  can  abandon  that  instrument  as  of  no  value  in 
ascertaining  what  the  contract  was,  and  resort  to  verbal  negotiations  which  were  preliminary 
to  its  execution  for  that  purpose.     Insurance  Co.  v,  Lyman,  10  Wall.,  670. 

8  9ft.  Not  complete  until  reduced  to  writing.— Where  parties  agree  tliat  an  oral  contract 
shall  be  reduced  to  writing  and  signed,  the  contract  is  not  complete  until  it  has  been  so  writ- 
ten and  signed.    Riggs  r.  Magruder,*  2  Cr.  C.  C,  14S. 

g  97.  Torning  parol  into  written.-^  The  intention  of  the  parties  to  turn  a  parol  agreement 
into  a  written  one  does  not  weaken  the  obligation  of  the  parol  contract.  And  a  party  to  a 
parol  contract,  which  is  to  be  reduced  to  writing,  cannot  escape  from  its  obligations  by  re- 
fusing to  execute  the  written  instrument  when  prepared,  or  to  proceed  further  with  it. 
Blight  r.  Ashley.*  Pet.  C.  C,  15. 

§98.  Seal  by  one  owner  where  the  promise  Is  by  two.  — If  an  indenture  describes  two 
persons  as  party  of  the  first  part  and  only  one  seal  the  instrument,  the  other  is  no  party  to  the 
contract;  and  the  one  sealing  it  may  sue  on  the  covenants  made  with  **the  party  of  the  first 
part"    Philadelphia,  etc.,  R.  Co.  v.  Howard,  13  How.,  807  (g§  1595-1608). 

§99.  By  corporation — Seal  by  officer.- A  contract  in  writing  will  bind  a  corporation, 
although  the  seal  used  is  the  private  seal  of  an  ofiicer,  and  no  record  of  his  having  authority 
is  found,  if  the  court  is  satisfied  that,  as  a  matter  of  fact,  he  did  have  such  authority,  or  the 
company  ratifies  his  contract  afterwards.     Eureka  Co.  v,  Bailey  Co.,  11  WalLV  491. 

§  100.  Bond  withont  seals.—  An  instrument  in  the  form  of  a  bond,  but  without  the  seals 
of  the  parties,  is  a  good  and  valid  contract  if  a  good  and  sufficient  consideration  to  support 
it  is  proven.    United  States  v.  Linn.  15  Pet,  315. 

^  101.  Collateral  understanding  to  a  contract  nnder  seal.— No  penal  condition  or  under- 
standing collateral  to  a  contract  under  seal  can  have  any  effect  upon  it.  Crown  i\  United 
States,*  Dev.,  57  gi78). 

§  108.  A  promise  to  pay  when  able  does  not  bind  the  promisor  unless  the  promisee  accepts 
the  promise  as  it  is  made  and  agrees  to  wait  till  the  promisor  is  able  to  pay.  Craig  t7.  Brown, 
3  Wash.,  606. 

^  10S.  In  order  that  the  promise  of  the  drawee  of  a  dishonored  bill,  that  he  will  pay  it 
when  able,  should  bind  him,  it  must  be  assented  to  by  the  plaintiff.  If  valid  to  bind  the  de- 
fendant to  pay  when  able,  it  must  have  been  obligatory  upon  the  plaintiff  to  wait  until  that 
event  should  take  place.  The  fact  that  the  plaintiff  entered  suit  upon  the  bill  at  least  two 
years  before  it  was  contended  that  the  defendant  was  able  to  pay  will  be  held  to  show  that 
there  was  no  assent  on  his  part,  and  will  prevent  a  recovery^  on  the  promise  after  the  statute 
of  limitations  has  run,  even  if  the  defendant  is  then  able.  Craig  v.  Brown,  3  Wash., 
506. 

§  104.  Where  the  debtor  promised  to  pay  a  debt  when  he  was  able  the  assent  of  the  cred- 
itor bound  him  to  wait  till  the  debtor  was  able.     Lonsdale  v.  Brown,  4  Wash.,  152. 

8  105.  Wiien  time  is  of  the  essence.— Time  is  always  deemed  of  the  essence  of  the  con- 
tract where  its  subject  varies  in  value,  or  the  motives  and  interests  of  complainant  are  sub- 
ject to  change.    Tait  v.  New  York  Life  Ins.  Co.,  1  Flip.,  325. 

§  106.  It  seems  that  time  is  not  of  the  essence  of  the  contract  when  no  time  is  fixed  within 
which  it  is  to  be  performed,  and  the  other  party  has  never  resorted  to  chancery  to  fix  a  time 
within  which  performance  was  limited.    Tufts  v.  Tufts,  3  Woodb.  &  M.,  474. 

8  107.  If  a  contract  is  silent  with  respect  to  the  condition  of  time,  or  fails  to  indicate  a 
distinct  purpose  of  the  parties  to  make  it  an  essential  consideration,  and  where  no  circum- 
stances exist  to  manifest  its  importance,  it  is  the  habit  of  a  court  of  equity  to  relax  the  strin- 
gency of  the  rules  of  legal  interpretation  on  that  subject,  and  to  decree  performance  and  direct 
compenflation,  even  in  cases  where  there  has  been  inattention  and  neglect.  But  if  the  parties 
have  agreed  in  their  contract  that  time  is  a  material  consideration,  and  have  agreed  that 
their  rights  shall  depend  upon  a  scrupulous  fidelity  to  their  engagements,  it  does  not  belong 
to  that  conrt  to  make  another  agreement  for  the  parties.  Where  it  plainly  appears  that  the 
contract  is  conditional,  and  its  completion  is  dependent  upon  the  fulfillment  of  any  of  the 
Wrms  by  either  party  with  punctuality,  a  court  of  equity » in  general,  will  not  interpose  to  re- 
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Here  the  party  in  default,  on  the  principle  that  time  is  npt  of  the  essence  of  the  contract. 
Stinson  v,  Dousman,  20  How,,  466. 

g  108.  It  seems  that  at  law,  if  there  is  an  express  argreeraent  for  the  payment  of  the  pur- 
chase money  and  the  delivery  of  the  property  on  a  particular  day,  the  parties  will  be  bound 
by  it  and  time  will  be  of  the  essence  of  the  contract.  Time  may  be  made  of  the  essence  of 
the  contract  by  express  stipulation,  or  it  may  become  essential  by  considerations  arising  from 
the  nature  of  the  property,  or  the  character  of  the  interest  bargained;  and  in  applying 
this  principle  courts  of  equity  do  not  depend  upon  considerations  collateral  to  the  contract 
n^erely.  or  on  the  conduct  of  the  parties  subsequently  showing  that  time  was  not  of  the  es- 
sence of  the  contract  in  the  particular  cascv  but  for  them  to  regard  time  as  of  the  essence  of 
the  contract  it  must  appear  that  the  parties  so  regarded  it.  Seacombe  v,  Steele,  20  How.,  103. 

§  109.  Where  a  policy  of  life  insurance  stipulates  that  the  annual  premiums  shall  be  paid 
on  certain  days,  and  if  not  so  paid  then  the  policy  shall  be  forfeited,  such  condition  is  a  con- 
dition subsequent  upon  which  the  policy  is  liable  to  forfeiture,  and  time  is  material  and  of 
the  essence  of  the  contract,  and  non-payment  at  the  day  involves  absolute  forfeiture.  Courts 
cannot,  with  safety,  vary  the  stipulation  of  the  parties  by  introducing  equities  for  the  relief 
of  the  insured  against  bis  own  negligence.    New  York  Life  Ins.  Co.  v.  Statham,  3  Otto,  81. 

§  110.  Time  is  not  of  the  essence  of  the  contract  where  it  does  not  provide  at  what  time 
either  party  shall  perform  his  part  under  the  contract,  and  nothing  is  said  as  to  an  avoidance 
of  the  contract  for  any  failure  to  perform.    Long  worth  t\  Taylor,  1  McL.,  403. 

§  11 1.  Parties  may  make  time  of  the  essence  of  the  contract,  and  in  no  case  is  it  to  be  con- 
sidered an  immaterial  circumstance.    Ibid, 

§  112.  A  prineipal  is  bound  on  a  contract  made  in  his  name  by  his  general  agent,  although 
the  latter  fails  to  notify  him  of  the  formation  of  the  contract.  Steam  Packet  Co.  v.  Sickles, 
10  How.,  419  (g§  1029-32). 

§  113.  An  agent  who  has  entered  into  a  written  contract  in  which  he  appears  as  principal 
cannot  exonerate  himself  by  parol  evidence,  even  thou(2:h  he  proposes  to  show  that  he  dis- 
closed his  agency  and  the  name  of  his  principal  at  the  time  the  contract  was  executed.  Nash 
V.  Towne,  5  Wall.  639  (g§  1039-42). 

§114.  Parol  evidence  of  agency. —  In  an  action  upon  a  written  contract  for  the  non- 
delivery of  certain  com  the  declaration  alleged  that  G.  was  agent  of  plaintiff  and  R.  agent 
of  defendant.  In  the  contract  tliere  were  several  references  to  plaintiff  and  to  defendant, 
and  it  was  held  that  parol  evidence  of  the  agency  of  G.  and  R.  was  admissible.  Somers  r. 
Tayloe*2  Cr.  C.  C,  138. 

g  115.  Agency  —  False  date, —  After  the  authority  of  an  agent  to  make  a  contract  is  revoked 
he  cannot  bind  his  principal  by  ante-dating  the  contract.  A  false  date  is  of  as  little  force  in 
such  a  case  as  a  false  signature.    Anthony  v.  County  of  Jasper,  11  Otto.  098. 

g  116.  Compromise  for  another  without  aathority.—  If  a  person  make  a  compromise  for 
another  without  authority  such  compromise  is  of  no  effect  unless  ratified,  and  does  not  in 
any  way  affect  the  original  cause  of  action.    Abbe  v.  Rood,  0  McL.,  111. 

§  117.  By  ratlflcation  of  acts  of  another.— If  the  owner  of  property,  with  a  full  knowl- 
edge of  the  facts,  ratifies  a  contract  respecting  it  made  by  a  third  pei*son,  he  makes  himself 
a  party  to  it,  as  much  so  as  if  the  original  agreement  had  been  made  witli  him ;  and  no  new 
or  additional  consideration  is  required  to  support  the  ratification.  Drakely  v.  Gregg,*  8 
Wall.,  242. 

§  lis.  Corporation  bonnd  by  contract  of  Its  agent  and  chief  stockholder.— B.,  the  legal 
owner  of  a  patent  to  which  a  company  had  the  equitablo  title,  sued  C.  for  infringement  of 
his  patent  in  his  own  name,  and  pending  the  suit  made  an  agreement  with  C.  by  which  the 
suit  was  dismissed  and  C.  was  given  the  right  to  use  the  patent  of  which  B.  was  the  leg^ 
owner.  B.  assigned  his  rights  to  the  company,  and  it  sued  C.  for  infringement.  R,  at  the 
time  of  the  agreement  with  C,  was  a  member  and  the  chief  stockholder  in  the  company, 
and  its  agent,  and  the  suit  was  in  his  name.  Held,  that  R,  as  the  legal  owner  of  the  patent, 
had  a  right  to  settle  claims  as  to  its  infringement,  and  that,  owing  to  his  relations  to  it,  the 
company  was  bound  by  his  contract  with  C,  and  could  not  maintain  a  suit  against  C.  for  in- 
fringement.   Troy  Iron  &  Nail  Factory  v.  Corning,  1  Blatch.,  474. 

^  119.  Creating  the  relation  of  agency  or  of  master  and  servant.— A  contractor  agreed 
to  build  a  new  wharf  for  a  railway  company  and  rebuild  an  old  one.  He  agi'eed  to  furnish 
all  materials  and  labor,  to  put  in  piles,  posts,  etc.,  as  the  company  should  require,  to  make  the 
old  wliarf  as  good  as  new  and  build  the  new  one  in  the  most  workmanlike  manner,  to  sub- 
rait  to  the  directions  of  the  company's  engineer,  and  do  all  work  to  his  satisfaction.  Held, 
that,  under  the  contract,  the  contractor  was  the  agent  and  servant  of  the  company,  and  that 
it  was  liable  for  his  negligence.     Railroad  Company  v.  Hanning,  15  Wall.,  656. 

g  120.  Creating  the  relation  of  landlord  and  tenant,  and  not  that  of  master  and  serr- 
aut.— C,  the  owner  of  a  shingle-mill,  entered  into  a  contract  with  D.  by  which  D.  was  to 
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nm  the  mill  for  the  milling  season  of  1877  and  pay  all  expenses.  0.  was  to  put  the  mill  in 
condition  and  furnish  the  logs  necessary  to  run  the  mill,  and  D.  was-to  receive  a  certain  price 
for  all  shingles  manufactured.  Hdd,  that  the  contract  created  the  relation  of  landlord  and 
tenant  between  C.  and  D.,  and  not  that  of  master  and  servant,  and  that  C.  was  not  respon- 
sible for  D/b  conduct  in  running  the  mill  negligently.     Mason  v.  Clifford,*  4  Fed.  R.,  177. 

§  121.  Asrreeiuent  creating  a  contract  relation  and  not  an  office. —  Where  by  statute  the 
governor  of  a  state  is  empowered  to  hire  a  person  to  do  a  certain  work  for  a  certain  compen- 
sation, such  hiring  does  not  constitute  such  person  a  public  officer,  but  the  relation  is  a  con- 
tract relation  and  cannot  be  put  an  end  to  by  the  state  alone.  Hall  v.  Wisconsin,  13  Otto,  9 
(Const.,  g§  183(W2). 

§  132.  Constitnting  one  a  partner. —  A  partner  who  owns  a  specific  part  of  a  manufactur- 
ing business  cannot,  by  a  contract  to  sell  to  a  third  party  a  portion  of  the  share  owned  by 
him,  constitute  such  third  party  a  partner  with  himself  and  his  copartners  in  carrying  on 
the  business.    McNamara  v.  Gaylord,*  1  Bond,  303. 

g  123.  A  grant  is  an  executed  contract.  By  its  nature  it  amounts  to  an  extinguishment  of 
the  right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right.  A  party  is,  there- 
fore, always  estopped  by  bis  own  grant.    Fletcher  v.  Peck,  6  Cr.,  136  (Const.,  g§  1805-13). 

§  124.  An  antennptiai  settlement  which  was  valid  and  recorded  when  made  continues  to 
hold  the  property  as  against  subsequent  creditors  and  purchasers,  though  the  parties  remove 
from  the  state  and  carry  the  property  with  them.     De  Lane  v,  Moore,  14  How. ,  266. 

g  125.  Lease,  not  signed  bot  acted  on. —  A  lease  was  reduced  to  writing  and  acted  upon  by 
the  parties  but  was  not  signed.  Hdd^  that  it  must  be  regarded  as  binding  as  if  signed. 
Farmer's  Loan  &  Trust  Co.  v,  St.  Joseph  &  Denver  City  R'y  Co.,  1  McC,  248. 

$%  12G.  Building  contract  --  Extra  work.—  If  a  buil,der  seeks  to  recover  for  extra  work  done 
upon  a  house,  over  and  above  the  sums  specified  in  the  written  contract  between  the  parties,  he 
must  show  a  separate  contract  that  such  extra  work  should  be  done  by  the  builder  and  paid  for 
by  the  owner;  or  that  the  owner,  while  the  house  was  building,  requested  the  builder  to  do 
the  extra  .work,  knowing  that  it  was  not  contemplated  in  the  written  contract,  and  that  the 
cost  of  the  house  would  be  increased  thereby.  The  mere  circumstance  of  the  owner's  know- 
ing that  the  builder  was  doing  such  work,  and  not  objecting  to  it,  does  not  raise  a  contract  on 
liis  part  to  pay  for  it;  but  is  competent  evidence  to  be  given  to  the  jury,  tending  to  prove  an 
agreement  to  pay  for  such  extra  work.     Belt  v.  Cook,*  3  Cr.  C.  C,  666. 

§127.  For  extra  work  ordered  by  the  party  for  whom  the  work  is  being  done,  the  contractor 
18  entitled  to  extra  compensation.    Kingsbury  v.  United  States,*  1  Ct.  CI.,  14. 

g  128.  Agreement  to  make  mutaal  wills.—  It  seems  that  where  two  persons  agree  with 
each  other  to  make  mutual  wills,  and  each  executes  a  will  accordingly,  neitlier  can  revoke  the 
will  made  or  make  another  without  due  and  reasonable  notice  to  the  other  party.  Robinson 
V.  Handell,  3  Cliff.,  169. 

^  129.  The  doctrine  as  to  mutual  wills  is  stated  by  Judge  Clifford  as  follows:  "Admission 
may  well  be  made  that  mutual  wills,  as  understood  in  legal  decision,  afford  evidence  of  a 
contract  by  the  respective  testators,  each  with  the  other,  more  or  less  strong,  in  view  of  the 
surrounding  circumstances,  that  neither  would  revoke  his  will  or -make  another  without  due 
and  seasonable  notice  to  the  opposite  party;  but  the  insuperable  difficulty  in  the  com- 
plainant's case  is,  that  the  two  wills  under  consideration  are  not  mutual  wills  in  any  proper 
sense,  as  recognized  in  the  law  of  evidence  or  the  decisions  of  the  courts.  Where  two  per- 
sons agree  each  with  the  other  to  make  mutual  wills,  and  both  execute  the  agreement,  ic  is 
held  that  neither  can  properly  revoke  his  will  without  giving  notice  to  the  other  of  such  rev- 
ocation. The  death  of  one  of  the  parties  in  such  a  case  carries  his  part  of  the  contract  into 
execution,  and  the  better  opinion  perhaps  is,  that  the  other  party,  after  that  event,  if  the 
agreement  was  definite  and  satisfactory,  cannot  rescind  the  contract.  (Dufour  v.  Pereira,  1 
Dick*  Ch.,  419;  2  Harg.  Jurid.  Arg.,  272.)  Both  wills,  it  is  agreed,  even  in  a  case  where  the 
agreement  between  the  respective  testators  is  fully  proved,  are  still  in  their  nature  revocable; 
but  the  doctrine  is,  that  the  parties  are  under  a  restriction,  each  to  the  otlier,  not  to  revoke 
their  respective  wills  so  as  to  secure  any  undue  advantage.  Bound  by  the  agreement  to 
maintain  good  faith,  each  to  the  other,  the  conclusion  is,  that  neither  can  revoke  without 
giving  due  and  seasonable  notice.  (Loffas  v.  Maw,  82  L.  J.  Eq.  (N.  S.),  49;  Ridley  v.  Ridley, 
12  Law  Tiroes  (N.  S.),  481.)  Few  decided  cases  in  point  are  to  be  found  in  judicial  reports, 
and  these  are  nearly  equally  divided  for  and  against  the  doctrine,  even  when  it  appears  that 
the  agreement  was  fully  proved.  (Walpole  v.  Orford,  3  Vea.  Jr.,  40iJ;  Izard  v.  Middleton,  1 
Desans.,  116.)  Judge  Story  says  that  a  contract  to  make  mutual  wills,  if  one  of  the  parties 
has  died  having  made  a  will  according  to  the  agreement,  will  be  decreed  in  equity  to  be 
specifically  executed  by  the  surviving  party,  if  he  has  enjoyed  the  benefits  of  the  will  of  the 
other  party.  (1  Story^s  Eq.  Jur.,  §  785.)  If  two  persons  enter  into  a  fair  and  definite  agreement 
to  leave  each  other  a  sum  of  money,  or  to  settle  by  their  wills  the  property  of  each  for  the 
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benefit  of  the  stirviTor,  a  court  of  equity,  says  Roper,  will  enforce  a  performance  of  sucli 
agreement.  (Roper  on  Leg.,  766;  3  Pars,  on  Contr.,  406;  Logan  v.  McGinnia.  12  Penn.  St, 
27;  1  Jarm.  on  Wills,  28;  1  Williams,  Ex'rs,  104.)  These  authorities  are  cited  to  show  that 
equity  only  interposes  in  such  cases  to  enf9rce  the  agreement  made  by  the  parties.*'    Ibid. 

^  130.  Interest  of  party  in  subjei't-matter  subsequently  acquired.—  A  contract  will  have 
effect  according  to  the  actual  authority  and  right  of  the  party  making  it  in  the  subject-mat- 
ter when  no  specific  reserve  or  restriction  is  expressed ;  and  if,  at  the  time  of  entering  into  the 
contract,  a  party  has  no  capacity  to  perform  it,  and  afterwards  acquires  the  ability,  he  and 
his  representatives  will  be  estopped  afterwards  to  deny  the  full  force  and  effect  of  his  under- 
taking.   The  Ship  Panama,  Olc,  846. 

§  131.  Cannot  be  objected  to  by  third  persons.— An  executed  contract,  though  without 
consideration,  mutuality  or  writing  to  take  it  out  of  the  statute  of  frauds,  cannot  afterwards 
be  objected  to  by  third  persons.     Mason  v.  Crosby,  8  Woodb.  &  M.,  272. 

§  133.  Stranger  to  contract  cannot  claim  its  benefits. —  A  person  who  was  not  a  party  to 
a  contract  and  who  had  no  knowledge  of  it  cannot  claim  the  benefit  of  it.  Maury  i7.  Tal- 
madge,  2  McL.,  158. 

§  133.  Use  of  contract  in  which  others  are  interested.— A  person  who,  in  his  own  name, 
holds  a  contract  in  which  others  have  a  beneficial  interest,  cannot  use  such  contract  to  obtain 
title  to  the  subject-matter  for  a  third  party;  and  if  as  a  reward  for  his  services  he  obtains  a 
share  of  the  property,  he  will  be  held  to  hold  it  subject  to  the  right  of  those  interested  with 
him  to  claim  such  shares  as  they  had  in,  the  original  contract.  Delmonico  v,  Roudebush,*  2 
McC,  18. 

§  134.  Defeasance  gives  no  rights  to  strangers.—  A  bill  of  sale  of  a  ship  was  absolute  in 
its  terms,  but  by  a  collateral  parol  agreement  it  was  made  defeasible  upon  certain  conditions. 
Heldf  that  the  conditions  were  for  the  benefit  of  the  grantee  alone,  and  that  they  could  not  be 
taken  advantage  of  by  third  parties.    The  Ocean,  1  Spr.,  536. 

§135.  Pnrchase  of  his  freedom  by  one  already  free— Recovery  back  — Past  services 
not  recoverable. —  A  negro  slave  child  was  brought  into  the  United  States,  and  became  at 
once  free  by  the  operation  of  the  law  forbidding  such  importation.  Being  held  to  service 
past  his  majority,  he  made  an  agreement  by  which  he  was  to  have  his  freedom  on  payment 
of  a  ceiiain  sum.  Part  of  the  sum  was  paid.  Held,  that  he  was  entitled  to  recover  back 
the  sum  paid  to  purchase  his  freedom,  as  it  was  paid  without  consideration,  and  that  as  the 
defendant,  at  the  time  of  the  payment,  supposed  she  had  a  right  to  the  negro  as  her  slave, 
no  interest  would  be  allowed.  Held,  also,  that  as  there  was  no  express  contract  on  the  part 
of  the  mistress  to  pay  the  negro  for  his  services,  he  could  not  recover  therefor.  Curranee  v, 
McQueen,  2  Paine,  110. 

§  136.  Promise  by  slave  to  repay  money  advanced  to  pnrchase  his  freedom.— A  person 
advanced  money  to  a  slave  to  purchase  his  freedom,  and  after  he  was  manumitted  he  prom* 
ised  to  repay  the  loan.  Held,  that  the  promise  so  made  would  not  support  an  action.  Crease 
V.  Parker,  1  Cr.  C.  C,  449;  507, 

§  137.  By  one  in  a  partienlar  capacity.—  Wliere  a  person  contracts  in  a  particular  and  not 
in  a  persona]  capacity,  it  is  of  no  consequence,  as  to  the  legal  result,  whether,  supposing  no 
remedy  can  bo  had  against  him  personally,  none  will  lie  against  another.  It  is  the  party's 
own  folly  to  make  such  a  contract,  and  unless  there  be  fraud,  direct  misrepresentation  or 
warranty,  there  is  no  reason  why  a  recovery  can  be  had.    Thayer  v,  Wendell,  1  Gall.,  40. 

§  13S.  A  public  officer  is  not  personally  liable  on  a  contract  made  by  him  in  his  official 
capacity.     Parks  v.  Ross,  11  How.,  373;  Hodgson  v.  Dexter,  1  Cr.,  863. 

§  139,  Between  states. —  A  contract  is  an  agreement  of  two  or  more  parties  to  do  or  not  to 
do  certain  acts,  and  an  arrangement  of  this  character  between  two  states  is  a  contract,  the 
same  as  if  between  private  parties.    Green  r.  Biddle,  8  Wheat..  92. 

g  140.  By  city,  how  made. —  A  city  charter  provided  that  the  city  might  license  a  ferry 
across  a  certain  river.  Held,  that  in  absence  of  any  provision  on  the  subject,  it  was  not  neces- 
sary that  the  city  should  act  in  the  matter  by  resolution  of  its  common  council,  but  that  a 
written  contract  with  a  person  to  maintain  a  ferry,  which  was  made  with  the  approval  of  the 
council  and  signed  by  the  mayor,  was  a  good  contmct.    Fanning  v.  Gregoire,  16  How.,  532. 

§  141.  Surety  — Alteration  or  substitution  to  his  prejudice.—  A  surety  may  stand  upon 
the  veiy  terms  of  his  contract,  and  he  will  be  discharged  if  any  alteration  is  made  to  his  preju- 
dice, or  a  new  contract  is  substituted  for  his,  but  he  is  as  much  bound  by  the  true  intent  and 
meaning  of  his  contract  as  is  his  principal.     Read  v.  Bowman,  2  Wall.,  603. 

g  142.  City  mnst  pay  for  services,  though  mode  of  payment  agreed  upon  is  ultra  vires.— 
Though  a  city  promises  to  pay  for  certain  s:frvices  rendered  to  it  in  bonds,  which,  under  its 
cliarter,  it  has  no  authority  to  issue,  still  if  the  work  is  done  the  contractors  may  recover  of 
the  city  the  reasonable  value  of  their  services.  The  promise  to  pay  in  bonds  was  at  most  only 
ultra  vireSf  and  though  its  performance  could  not  be  specifically  enforced,  yet  the  city  is  liable 
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on  its  contract.  Having  received  benefits  at  the  hands  of  the  contractors,  it  cannot  object 
that  it  was  not  empowered  to  perform  what  it  liad  promised  in  return,  in  the  mode  in  which 
it  promised  to  perform.  The  contract  remains  in  force  as  far  as  it  was  lawf uL  Hitchcock  t\ 
Galveston,  6  Otto,  350  (CORF.,  §.5§  2354-58). 

§  148.  A  contract  to  pay  for  serrlees  continues  binding,  though  the  proposed  mode  of  pay- 
ment is  unavailable.     City  of  Memphis  v.  Brown,  20  Wall.,  811  (Corp.,  §§  2213-23). 

§  144.  Agreement  not  to  issue  execution,  conditional. —  An  agreement  not  to  issue  ezecu- 
tion  on  a  judgment,  provided  its  payment  is  secured  in  a  cei-tain  way,  is  conditional  only, 
and,  if  the  ccmdition  be  not  performed,  it  is  not  binding.     Bleecker  v.  Bond,  4  Wash.,  8.  ' 

§  145.  Under  the  laws  of  Louisiana  a  novation  takes  place  when,  Ist,  a  debtor  contracts  a 
new  debt  to  his  creditor;  or,  2d,  when  a  new  debtor  is  substituted  for  an  old  one,  who  is  dis- 
ciiarged  by  the  creditor;  and  3d,  when,  by  the  eflfect  of  a  new  engagement,  a  new  creditor  is 
8ul)stituted  for  the  old,  with  regard  to  whom  the  debtor  is  discharged.  Under  thia  law  the 
sale  of  property  on  execution  on  a  credit  of  twelve  months  neither  satisfies  the  judgment  nor 
novates  the  debt.     Union  Bank  of  Louisiana  v,  Stafford,  12  How.,  839. 

§  146.  A  bond  Tolnntarily  given  by  a  disbursing  officer  of  the  United  States  and  his  sure- 
ties to  secure  his  fidelity  in  the  discharge  of  his  official  duties  is  good  and  binding  as  a  volun- 
tary obligation,  though  required  by  no  statute  of  the  United  States.  United  States  v,  Tingey, 
5  Pet.,  128. 

§  147.  Every  one  who  signs  an  application  for  insurance  is  presumed  to  know  what  he 
signed,  and  is  held  thereto,  unless  he  can  show  that  he  answered  truthfully  and  the  answers 
were  not  written  down  as  be  answered,  and  that  he  signed  it  believing  the  answers  to  have 
been  properly  written  down.     Fletcher  v.  New  York  Life  Ins.  Co.,  8  McC,  606. 

§  14S.  Agreement  to  accept  a  bill  —  Statute  of  frauds.^  If  a  party  agrees,  for  the  consid- 
eration that  another  will  purchase  a  bill  already  drawn  or  to  be  drawn,  that  he  will  accept 
and  honor  it,  and  the  bill  is  afterwards  drawn,  or  has  already  been  drawn,  and  is  purchased 
for  a  sufficient  consideration  on  the  credit  of  such  promise,  then  the  promisor  is  liable.  It  is 
an  original  undertaking,  and  is  not  within  the  statute  of  frauds.  Townsley  v.  Sumrall,  2  Pet, 
181. 

^  149.  Parties  —  Ratification— Sodiftcation.— A.,  who  claimed  to  own  a  tract  of  land, 
and  who  had  made  conveyances  of  portions  of  his  interest  to  B.  and  C,  entered  into  an  agree- 
ment with  S.,  who  also  claimed  the  land,  on  March  1,  by  which  A.  conveyed  to  S.  a  part  of  the 
land,  and  S.  conveyed  to  A.  the  remainder,  the  whole  agreement  being  subject  to  conveyances 
made  before  January  1.  It  was  further  provided  that  if  those  who  held  interests  under  A. 
should  refuse  to  ratify  the  agreement,  then  S.  should  have  the  option  to  cancel  the  agreement. 
C.  and  B.  first  knew  of  the  contract  on  April  13,  but  before  that  time,  and  after  January  1, 
they  individually,  and  C,  as  attorney  for  A.,  had  made  certain  conveyances  to  other  parties. 
C.  and  R  afterwards  indorsed  on  the  agreement  a  ratification  thereof,  with  a  further  clause 
placing  the  dispositions  of  land  made  between  January  1  and  April  13  on  the  same  basis  as 
those  made  before  that  date.  D.  afterwards,  as  attorney  in  fact  for  S..  noted  under  said  rati- 
fication a  ratification  thereof  as  far  as  his  interest  was  concerned.  Held,  that  the  original 
agreement  made  C.  and  B.  substantially  parties  thereto,  and  tiiat  the  two  ratifications  consti- 
tuted a  modification  of  the  original  agreement  so  as  to  ratify  and  confirm,  so  far  as  S.  was 
concerned,  all  dispositions  of  land  made  by  C.  and  B.  individually,  and  by  A.  through  C.  and 
B.,  during  the  time  between  January  1  and  April  13.    Starr  v.  Stark,*  2  Saw.,  603. 

§  150.  Action  for  breach  —  Evidence. —  In  a  suit  to  collect  a  sum  acknowledged  by  note  to 
be  due  in  consequence  of  a  breach  of  contract  by  boat-owners  in  failing  to  deliver  goods,  the 
action  not  being  brought  on  the  note,  the  bill  of  lading  need  not  be  produced.  Newell  r. 
Nixon,*  4  Wall.,  572.  . 

g  lol.  No  eanse  of  action  stated.— In  a  suit  for  damages  for  breach  of  contract,  it  was 
alleged  that  plaintiff  sold  slaves  to  defendant  on  the  agreement  that  the  slaves  were  not  to  be 
remdved  out  of  the  District  of  Columbia  south  of  the  Potomac,  and  the  breach  alkged  was 
the  sale  and  removal  of  the  slaves  contrary  to  the  agreement.  A  demurrer  to  the  declaration 
was  sustained.    Corcoran  v,  Jones,*  5  Cr.  C.  C,  603. 

g  152.  Rights  of  parties  to  a  joint  adrentnre  where  the  property  is  sold.— If  two  persons 
are  jointly  concerned  in  a  particular  adventure,  where  one  is  authorized  to  dispose  of  the 
whole  on  joint  account,  if  the  connection  is  of  such  a  nature  as  to  terminate  with  the  sale, 
the  owner  making  the  sale  may  appropriate  the  whole  proceeds  to  his  own  purpose,  and  make 
himself  debtor  to  the  other  for  his  proportion ;  or,  he  may  hold  the  money  for  their  joint 
aocoant,  entitling  the  other  to  a  specific  lien  upon  it,  and  subjecting  him  to  all  the  risks 
which  may  attend  it  as  such.  If  he  chooses  to  do  the  former,  an  action  on  the  case  will  lie 
by  the  other  part  owner  for  his  share.  But  if  the  connection  is  of  such  a  nature  that  it  does 
not  terminate  the  sale,  the  sum  cannot  be  recovered  in  this  form  of  action.  Hourquebie  v. 
Olrard,*  2  Wash.,  212. 
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§  1 58.  Liability  of  one  reciting^  on  a  note  tliat  fktnds  for  its  payment  hare  been  placed 
in  liis  hands.—  Id  order  to  induce  plaintiff  to  deliver  a  bridge  which  it  had  built  for  a  certain 
party,  a  note  was  drawn,  across  the  face  of  which  the  defendant  wrote  "funds  for  the  pay- 
ment of  this  note  at  maturity  have  been  placed  in  my  hands,  as  trustee,"  signing  the  same. 
Heidi  that  defendant  was  liable,  although  plaintiff  knew  that  he  had  no  such  funds  when  he 
signed  the  statement.     The  Ke3'8tone  Bridge  Co.  v,  Britton,*  17  Blatch.,  407. 

§  154.  Principal  in  bond  cannot  show  that  he  is  a  snrety  only. —  When  parties  to  an  in- 
strument under  seal  sign  themselves  as  principals,  they  are  estopped  from  showing  that  they 
signed  only  as  sureties.     Bank  of  Mount  Pleasant  v.  Sprigg,  1  McL.,  181 ;  S.  C,  10  Pet,  267. 

^155.  Intention  in  signing  immaterial. —  Where  a  writing  recites  that  it  is  a  contract 
between  two  parties,  and  names  them  as  such,  and  refers  in  separate  clauses  to  their  inten- 
tion, and  has  their  signatures  attached,  it  is  immaterial  whether  the  parties  at  the  time  of 
signing  it  supposed  they  were  signing  as  parties  or  as  witnesses.  Phelps  v.  Clasen,  1  Woolw., 
211. 

§  15G.  Not  binding  nntil  joined  in  by  another. —  It  may  be  shown  that  at  the  time  of  the 
sealing  of  an  indenture  by  a  corporation  it  was  agreed  that  it  should  not  become  its  deed  until 
another  person  should  execute  it.  But  such  an  understanding  prior  to  the  sealing,  and  in  no 
way  connected  with  that  act,  cannot  be  shown.  Philadelphia,  etc.,  R.  Co.  v.  Howard,  13 
How.,  807  (§55  1595-1608). 

§  157.  By  two  of  three  assignees  in  bankrnptey,  not  binding  on  the  third.— Two  of  three 
assignees  in  bankruptcy  can  not  bind  the  third  by  a  contract  made  in  his  absence,  unless  there 
is  a  previous  authority  or  subsequent  ratification.     Blight  t>.  Ashley,*  Pet.  C.  C,  15. 

§  158.  Negotiable  —  Assignable. —  Written  contracts  inuring  to  the  benefit  of  the  bearer  are 
not  necessarily  negotiable.  So  certificates  which  recite  that  one  party  has  delivered  to  another 
certain  shares  of  stock  in  a  corporation,  for  which  the  bearer  is  entitled  to  receive  certain 
other  shares  of  stock,  are  not  negotiable  though  assignable,  and  in  the  hands  of  the  assignee 
are  subject  to  all  equities.     Railroad  Co.  v.  Howard,  7  Wall.,  415. 

§  159.  Assumpsit  will  lie  for  the  cost  of  feeding  and  training  a  race-horse.  Maddox  v, 
Tliornton,*  2  Cr.  C.  C,  260. 

§  160.  Partnership  —  New  partner  —  Assi:?nment  of  interest  of  partners. —  Where  several 
parties  were  jointly  interested  in  a  series  of  trading  voyages,  though  a  new  partner  could  not 
be  introduced  pending  the  adventure  who  would  acquire  any  rights  as  against  the  parties  not 
consenting  thereto,  yet  after  the  adventure  had  terminated,  such  person,  as  assignee  of  a  share 
of  the  interest  of  some  of  the  partners,  may  maintain  a  suit  for  an  accounting  against  one 
having  the  proceeds  of  such  adventure  in  his  possession.     Mathewson  v.  Clarke,  6  How.,  140. 

§  101.  A  demand  for  corn  contracted  to  be  delivered  is  unnecessary  when  the  defendant  has 
declared  that  he  will  not  deliver  it.     Somers  v,  Tayloe,*  2  Cr.  C.  C,  138. 

g  102.  Contract  need  not  express  circumstances  nnder  which  it  was  made.— It  is  not  in- 
dispensable to  the  validity  of  a  contract  that  it  shall  express  the  circumstances  under  which 
it  was  made  so  precisely  and  distinctly  as  to  show  the  motives  which  induced  it  and  the  ob- 
jects to  be  effected  by  it.     United  States  v,  Maurice,  2  Marsh.,  111. 

§  103.  Partial  assignment  by  one  party  without  the  assent  of  the  other.—  A  pai-tial  as- 
signment of  the  rights  of  one  party  under  a  contract  is  not  good  as  against  the  other  party 
without  liis  assent,  nor  will  Ruch  an  assignment  be  permitted  to  work  a  rescission  of  the 
CDntract.     Cook  v.  Bidwell,  8  Fed.  R.,  450. 

g  104.  lujonction  against  violation  of  contract. —  Where  a  cable  company,  having  a  con- 
tract for  the  transmission  of  messages  with  a  telegraph  company,  sought  to  enjoin  the  con- 
solidation of  the  latter  with  anolher  company,  on  the  ground  that  such  consolidation  was  in 
violation  of  the  plaintiff's  rights  under  the  contract,  and  it  appeared  that  the  granting  of  the 
injunction  would  be  of  greater  injury  to  the  defendant  than  its  refusal  would  be  to  the  plaint- 
iff, the  relief  asked  was  refused.  Compagnie  Francaise  Du  Telegraphe  de  Paris  a  New  York 
V.  Western  Union  Tel.  Co.,*  11  Fed.  R.,  842. 

§  105.  >Yhat  words  in  a  deed  constltnte  a  covenant. —  Any  .words  in  a  deed  will  constitute 
a  covenant  which  show  the  intent  of  the  parties  to  do  or  not  to  do  a  particular  thing.  Burton 
V.  Smith,  4  Wash.,  524. 
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11.  Kinds  of  Contracts. 

1.  Contracts  by  Letter. 
Summary —  Contract  is  complete  when  acceptance  is  mailed,  %  166. 

§  16&  A  contract  is  complete  when  the  letter  accepting  plaintiff's  offer  is  mailed^  T.  ap- 
plied to  M.'8  agent  for  insurance  on  certain  buildings,  the  formal  application  to  M.  being 
made  November  25,  1844,  by  the  agent,  T.  being  absent  on  a  journey.  In  reply  M.  gave  terms 
of  insurance  which  the  agent  communicated  to  T.  by  letter  of  December  2d.  In  consi'quence 
of  misdirection  this  letter  did.  not  reach  T.  until  December  20th.  The  next  day  he  mailed 
bis  answer  to  the  agent,  accepting  the  offer,  and  inclosing  his  check  for  the  premium.  This 
letter  reached  the  agent  December  Slst,  who  answered  on  the  following  day  that  the  accept- 
ance came  too  late,  as  the  building  had  been  destroyed  by  fire  December  22d.  Held,  that  the 
letter  of  December  2d  was  an  offer  to  make  a  contract  of  insurance,  that  this  offer  was  ac- 
cepted by  T.'s  letter  of  December  21st,  and  that  f^rom  the  mailing  of  that  letter  the  contract 
was  complete.    Tayloe  t?.  Mercliants*  Fire  Ins.  Co.,  §§  167-174. 

[Notes.—  See  §-g  173-179. J 

TAYLOE  V.  MERCHANTS'  FIRE  INSURANCE  COMPANY. 

(9  Howard,  890-406.     1849.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  OF  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
for  the  district  of  Maryland,  which  was  rendered  for  the  defendants.  The 
case  in  the  court  below  was  this:  William  H.  Tayloe,  of  Richmond  county, 
Yirgiuia.  applied  to  John  Minor,  the  agent  of  the  defendants,  residing  in 
Fredericksburg  in  that  state,  for  an  insurance  upon  his  dwelling-house  to  the 
amount  of  $8,000  for  one  year,  and,  as  he  was  about  leaving  home  for  the  state 
of  Alabama,  desired  the  agent  to  make  the  application  in  his  behalf. 

The  application  was  made  accordingly  under  the  date  of  25th  November, 
1844,  and  an  answer  received  from  the  secretary  of  the  company,  stating  that 
the  risk  would  be  taken  at  seventy-five  cents  on  the  thousand  dollars,  the 
premium  amounting  to  the  sum  of  $56.  The  agent  stated  in  the  appli- 
cation to  the  company  the  reason  why  it  bad  not  been  signed  by  Tayloe; 
that  he  bad  gone  to  the  state  of  Alabama  on  business,  and  would  not  return 
till  February  following;  and  that  he  was  desired  to  communicate  to  him  at 
that  place  the  answer  of  the  company.  On  receiving  the  answer  the  agent 
mailed  a  letter  directed  to  Tayloe,  under  date  of  the  2d  of  December,  advising 
him  of  the  terms  of  the  insurance  and  adding:  '^Should  you  desire  to  efFect 
the  insurance,  send  me  your  check  payable  to  my  order  for  $57,  and  the  busi- 
ness is  concluded."    The  additional  dollar  was  added  for  the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  riot  reach  Tayloe  till  the 
20th  of  the  month,  who,  on  the  next  day,  mailed  a  letter  in  answer  to  the 
agent,  expressing  his  assent  to  the  terms  and  inclosing  his  check  for  the  pre- 
mium as  requested.  He  also  desired  that  the  policy  should  be  deposited  in  the 
bank  for  safe-keeping.  This  letter  of  acceptance  was  received  on  the  Slst  at 
Fredericksburg  by  the  agent,  who  mailed  a  letter  in  answer  the  next  day,  com- 
municating to  Tayloe  his  refusal  to  carry  into  effect  the  insurance,  on  the 
ground  that  his  acceptance  came  too  late,  the  center  building  of  the  dwelling, 
house  in  the  mean  time,  on  the  22d  of  the  month,  having  been  consumed  by 
fire.  The  company,  on  being  advised  of  the  facts,  confirmed  the  view  taken 
of  the  case  by  their  agent,  and  refused  to  issue  the  policy  or  pay  the  loss.  A 
bill  was  filed  in  the  court  below  by  the  insured  against  the  company,  setting 
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forth,  substantially,  the  above  facts,  and  praying  that  the  defendants  might  be 
decreed  to  pay  the  loss,  or  for  such  other  relief  as  the  complainant  might  be 
entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  complainant  to  re- 
cover, which  it  will  be  necessary  to  notice;  but  the  principal  one  is,  that  the 
contract  of  insurance  was  not  complete  at  the  time  the  loss  happened,  and, 
therefore,  that  the  risk  proposed  to  be  assumed  had  never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  company  for  the  pur- 
pose of  establishing  this  ground  of  defense.  1.  The  want  of  notice  to  the 
agent  of  the  company  of  the  acceptance  of  the  terms  of  the  insurance;  and, 
2.  The  non-payment  of  the  premium. 

§  167.  Ah  offer  hy  mail,  and  an  answer  of  acceptance  mailed  in  due  cour96y 
7nake  a  coynpUte  contract. 

The  first  position  assumes  that,  where  the  company  have  made  an  offer 
through  the  mail  to  insure  upon  certain  terms,  the  .agreement  is  not  consum- 
mated by  the  mere  acceptance  of  the  offer  by  the  party  to  whom  it  is  addressed ; 
that  the  contract  is  still  open  and  incomplete  until  the  notice  of  acceptance  is 
received ;  and  that  the  company  are  at  liberty  to  withdraw  the  offer  at  any 
time  before  the  arrival  of  the  notice;  and  this  even  without  communicating 
notice  of  the  withdrawal  to  the  applicant;  in  other  words,  that  the  assent  of 
the  company,  express  or  implied,  after  the  acceptance  of  the  terms  proposed  by 
the  insured,  is  essential  to  a  consummation  of  the  contract.  The  effect  of  this 
construction  is,  to  leave  the  property  of  the  insured  uncovered  until  his  accept- 
ance of  the  offer  has  reached  the  company,  and  has  received  their  assent;  for, 
if  the  contract  is  incomplete  until  notice  of  the  acceptance,  till  then  the  com- 
pany may  retract  the  offer,  as  neither  party  is  bound  until  the  negotiation  has 
resulted  in  a  complete  bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  accordance  with 
the  usages  and  practice  of  these  companies  in  taking  risks,  nor  w^ith  the  under- 
standing of  merchants  and  other  business  men  dealing  with  them;  nor  with 
the  principles  of  law,  settled  in  analogous  cases,  governing  contracts  entered 
into  by  correspondence  between  parties  residing  at  a  distance.  On  the  con- 
trary, we  are  of  opinion  that  an  offer  under  the  circumstances  stated,  prescrib- 
ing the  terms  of  insurance,  is  intended,  and  is  to  be  deemed,  a  valid  undertaking 
on  the  part  of  the  company,  that  they  will  be  bound,  according  to  the  terras 
tendered,  if  an  answer  is  transmitted  in  due  course  of  mail,  accepting  them; 
and  that  it  cannot  be  withdrawn  unless  the  withdrawal  reaches  the  party  to 
whom  it  is  addressed  before  his  letter  of  reply  announcing  the  acceptance  has 
been  transmitted.  This  view  of  the  effect  of  the  correspondence  seems  to  us 
to  be  but  carrying  out  the  intent  of  the  parties,  as  plainly  manifested  by  their 
acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due  course  of  mail 
to  the  company,  the  minds  of  both  parties  have  met  on  the  subject,  in  the  mode 
contemplated  at  the  time  of  entering  upon  the  negotiation,  and  the  contract 
becomes  complete.  The  party  to  whom  the>  proposal  is  addressed  has  a  right 
to  regard  it  as  intended  as  a  continuing  o^er  until  it  shall  have  reached  hinoL 
and  shall  be  in  due  time  accepted  or  rejected.  Such  is  the  plaiiji  import  of  the 
offer.  And,  besides,  upon  any  other  view,  the  proposal  amounts  to  nothing,  as 
the  acceptance  would  be  but  the  adoption  of  the  terms  tendered,  to  be,  in  turn, 
proposed  by  the  applicant  to  the  company  for  their  approval  or  rejection. 
For^  If  the  contract  is  still  op^u  until  the  company  is  advised  of  an  acceptance, 
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it  follows,  of  course,  that  the  acceptance  may  be  repudiated  at  any  time  before 
the  notice  is  received.  Nothing  is  effectually  accomplished  by  an  act  of  accept- 
ance. It  is  apparent,  therefore,  that  such  an  interpretation  of  the  acts  of  the 
parties  would  defeat  the  object  which  both  had  in  view  in  entering  upon  the 
correspondence. 

§  168.  Knowledge  of  acceptance  is  not  necessary . 

The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the  assumption 
that  the  contract  cannot  be  consummated  without  a  knowledge  on  the  part  of 
the  company  that  the  offer  has  been  accepted.  This  is  the  point  of  the  objec- 
tion. But  a  little  reflection  will  show  that,  in  all  cases  of  contracts  entered 
into  between  parties  at  a  distance  by  correspondence,  it  is  impossible  that  both 
should  have  a  knowledge  of  it  the  moment  it  becomes  complete.  This  can  only 
exist  where  both  parties  are  present.  The  position  may  be  illustrated  by  the 
case  before  us.  If  the  contract  became  complete,  as  we  think  it  did,  on  the 
acceptance  of  the  offer  by  the  applicant,  on  the  21st  December,  1844,  the  com- 
pany, of  course,  could  have  no  knowledge  of  it  until  the  letter  of  acceptance 
reached  the  agent,  on  the  31st  of  the  month;  and,  on  the  other  hand,  upon  the 
hypothesis  it  was  not  complete  until  notice  of  the  acceptance,  and  then  became 
so,  the  applicant  could  have  no  knowledge  of  it  at  the  time  it  took  effect.  In 
either  aspect,  and,  indeed,  in  any  aspect  in  which  the  case  can  be  presented,  one 
of  the  parties  must  be  unadvised  of  the  time  when  the  contract  takes  effect,  as 
its  consummation  must  depend  upon  the  act  of  one  of  them  in  the  absence  of 
the  other. 

The  negotiation  being  carried  on  through  the  mail,  the  offer  and  acceptance 
cannot  occur  at  the  same  moment  of  time;  nor,  for  the  same  reason,  can  the 
meeting  of  the  minds  of  the  parties  on  the  subject  be  known  by  each  at  the 
moment  of  concurrence;  the  acceptance  must  succeed  the  offer  after  the  lapse 
of  some  interval  of  time;  and,  if  the  process  is  to  be  carried  further  in  order 
to  complete  the  bargain,  and  notice  of  the  acceptance  must  be  received,  the 
only  effect  is  to  reverse  the  position  of  the  parties,  changing  the  knowledge  of 
the  completion  from  the  one  party  to  the  other.  It  is  obviously  impossible, 
therefore,  under  the  circumstances  stated,  ever  to  perfect  a  contract  by  corre- 
spondence, if  a  knowledge  of  both  parties  at  the  moment  they  become  bound 
is  an  essential  element  in  making  out  the  obligatit>n.  And  as  it  must  take 
effect,  if  effect  is  given  at  all  to  an  endeavor  to  enter  into  a  contract  by  corre- 
spondence, in  the  absence  of  the  knowledge  of  one  of  the  parties  at  the  time 
of  its  consummation,  it  seems  to  us  more  consistent  with  the  acts  and  declara- 
tions of  the  parties,  to  consider  it  complete  on  the  transmission  of  the  ac- 
ceptance of  the  offer  in  the  way  they  themselves  contemplated;  instead  of 
postponing  its  completion  till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company.  For  why  make  the  offer,  unless  intended  that  an 
assent  to  its  terms  should  bind  them?  And  why  require  any  further  assent 
on  their  part,  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed  ? 

8  169.  application  of  the  rule  to  the  case  at  bar. 

We  have  said  that  this  view  is  in  accordance  with  the  usages  and  practice  of 
these  companies,  as  well  as  with  the  general  principles  of  law  governing  con- 
tracts entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Fredericksburg,  he  is 
advised  to  transmit  all  applications  for  insurance  to  the  office  for  consideration ; 
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and  that,  upon  the  receipt  of  an  answer,  if  the  applicant  accepts  the  terms,  the 
contract  is  considered  complete  without  waiting  to  communicate  the  acceptance 
to  the  company ;  and  the  policy  to  be  thereafter  issued  is  to  bear  date  from  the 
time  of  the  acceptance.  The  company  desire  no  further  communication  on  the 
subject,  after  they  have  settled  upon  the  terms  of  the  risk,  and  sent  them  for 
the  inspection  of  the  applicant,  in  order  to  the  consummation  of  the  bargain. 
The  communication  of  the  acceptance  by  the  agent  afterwards  is  to  enable 
them  to  make  out  the  policy.  The  contract  is  regarded  as  complete  on  the  ac- 
ceptance of  the  terms.  This  appears,  also,  to  have  been  the  understanding  of 
the  agent;  for,  on  communicating  to  the  insured  the  terms  received  from  the 
company,  he  observes:  ^^  Should  you  desire  to  effect  the  above  insurance,  send 
me  your  check  payable  to  ray  order  for  $57,  and  the  business  is  concluded;" 
obviously  enough  importing  that  no  other  step  would  be  necessary  to  give 
effect  to  the  insurance  of  the  property  upon  the  terras  stated.  The  cases  of 
Adams  v.  Linsdell,  1  Barn.  &  Aid.,  681,  and  Mactier  v.  Frith,  6  Wend.,  103, 
are  authorities  to  show  that  the  above  view  is  in  conformity  with  the  general 
principles  of  law  governing  the  formation  of  all  contracts  entered  into  between 
parties  residing  at  a  distance  by  means  of  correspondence. 

§  170.  contract  complete^  when. 

The  unqualified  acceptance  by  the  one  of  the  terms  proposed  by  the  other, 
transmitted  by  due  course  of  mail,  is  regarded  as  closing  the  bargain,  from  the 
time  of  the  transmission  of  the  acceptance.  This  is,  also,  the  effect  of  the  case 
of  Eliason  v.  Ilenshaw,  4  Wheat.,  228  (§  20, 8upra\  in  this  court,  though  the  point 
was  not  necessarily  involved  in  the  decision  of  the  case.  The  acceptance  there 
had  not  been  according  to  the  terms  of  the  bargain  proposed,  for  which  reason 
the  plaintiff  failed. 

§171.  Payment  hy  cJiecJc  is  binding  on  a  principal  when  so  inade  at  the  re- 
quest of  an  agent  having  authority  to  fix  mode  of  payment, 

2.  The  next  position  against  the  claim  is  the  non-payment  of  the  premium. 
One  of  the  conditions  annexed  to  the  policies  of  the  company  is,  that  no  insur- 
ance will  be  considered  as  made  or  binding  until  the  premium  be  actually  paid ; 
and  one  of  the  instructions  to  the  agent  was,  that  no  credit  should  be  given  for 
premiums  under  any  circumstances.  But  the  answer  to  this  objection  is,  that 
the  premium,  in  judgment  of  law,  was  actually  paid  at  the  time  the  contract 
became  complete.  The  mode  of  payment  had  not  been  prescribed  by  the  com- 
pany, whether  in  specie,  bills  of  a  particular  bank,  or  otherwise;  the  agent, 
therefore,  was  at  liberty  to  exercise  a  discretion  in  the  matter,  and  prescribe 
the  mode  of  payment;  and,  accordingly,  we  find  him  directing,  in  this  case, 
that  it  may  be  paid  by  a  check  payable  to  his  order  for  the  amount.  It  is  ad- 
mitted that  the  insured  had  funds  in  the  bank  upon  which  it  was  drawn,  at  all 
times  from  the  date  of  the  check  till  it  was  received  by  the  agent,  sufficient  to 
meet  it;  and  that  it  would  have  been  paid  on  presentment.  It  is  not  doubted 
that,  if  the  check  for  the  premium  had  been  received  by  the  agent  from  the 
hands  of  the  insured,  it  would  have  been  sufficient;  and  in  the  view  we  have 
taken  of  the  case,  the  trasmission  of  it  by  mail,  according  to  the  directions 
given,  amounts,  in  judgment  of  law,  to  the  same  thing.  Doubtless,  if  the 
check  had  been  lost  or  destroyed  in  the  transmission,  the  insured  would  have 
been  bound  to  make  it  good;  but  the  agent,  in  this  respect,  trusted  to  his  re- 
sponsibility, having  full  confidence  in  his  ability  and  good  faith  in  the  trans- 
action. 
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§  1 72.  Positive  re/usal  of  an  insurajice  company  to  pay  a  loss,  on  the  ground 
that  there  had  been  no  insurance,  waives  preliminary  proof's. 

II.  Another  objection  taken  to  the  recovery  is,  that  the  usual  preliminary 
proofs  were  not  famished,  according  to  the  requirement  of  the  seventh  article 
of  the  conditions  annexed  to  the  policies  of  the  company.  These  are  required 
to  be  furnished  within  a  reasonable  time  after  the  happening  of  the  loss.  The 
fire  occurred  on  the  22d  of  December,  1844,  and  the  preliminary  proofs  were 
not  furnished  till  the  24th  of  November,  1843.  This  was,  doubtless,  too  late, 
and  the  objection  would  have  been  fatal  to  the  right  of  the  complainant,  if  the 
production  of  these  proofs  were  essential  to  the  recovery.  But  the  answer  is, 
that  the  ground  upon  which  the  company  originally  placed  their  resistance  to 
the  payment  of  the  loss,  and  which  is  still  mainly  relied  on  as  fatal  to  the  pro- 
ceedings, operated  as  a  waiver  of  the  necessity  for  the  production  of  the  pre- 
liminary proofs;  and  that  is,  that  no  obligation  to  insure  the  loss  was  ever 
entered  into  by  the  company,  the  contract  being  incomplete  at  the  time  that  it 
occurred.  On  this  ground  they  refused  to  issue  the  policy,  which  would  have 
imposed  upon  the  insured  a  strict  compliance  with  its  conditions;  or  to  recog- 
nize any  obligations  arising  out  of  the  arrangement  between  him  and  their 
agent* 

The  objection  went  to  the  foundation  of  the  claim,  which,  in  connection 
with  the  refusal  to  issue  the  policy,  superseded  the  necessity  of  producing  these 
proofs;  as  the  production  would  have  been  but  an  idle  ceremony  on  the  part 
of  the  insured,  in  the  further  prosecution  of  his  right.  Why  produce  them 
after  the  company  had  denied  the  contract  and  refus3d  the  policy?  The  case 
of  The  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.,  25,  has  been  referred  to  on  this 
point.  An  objection  was  there  taken,  on  the  trial,  to  the  sufficiency  of  the  pre- 
liminary proois,  on  the  ground  that  the  certificate  of  the  magistrate  was  not 
in  conforra>ty  with  the  ninth  article  of  the  conditions.  The  particular  objec- 
tion had  not  been  taken  by  the  company  when  the  proofs  were  furnished, 
although  several  others  had  been,  to  their  liability ;  and  the  court  left  to  the 
jury  the  question,  among  others,  whether  the  company  had  not  thereby  waived 
ihe  objection  to  the  sufficiency  of  the  certificate. 

The  plaintiff  recovered;  and  on  the  motion  for  a  new  trial,  among  other 
grounds  assigned  for  granting  it,  was  this  instruction  of  the  court.  It  was 
held  that  there  was  no  evidence  in  the  case  from  which  the  jury  could  properly 
infer  a  waiver.  The  preliminary  proofs  had  been  presented  to  the  company  on 
the  16th  of  February,  1824,  soon  after  the  loss.  The  suit  was  discontinued, 
and  a  new  certificate  procured  from  the  magistrate  correcting  the  defects  in  the 
first,  and  furnished  to  the  company,  on  the  14th  of  February,  1829,  five  years 
after  the  first  had  been  delivered.  A  new  suit  was  brought,  and  the  case  as  re- 
ported the  second  time  will  be  found  in  10  Pet.,  507.  (3n  the  second  trial,  the 
objection  was  taken  that  the  certificate  had  not  been  produced  within  a  reason- 
able time  after  the  loss;  but  the  court  held  otherwise,  placing  their  decision 
upon  the  ground  that  the  laches  were  not  properly  imputable  to  the  insured, 
but  to  the  company,  on  account  of  their  neglect  to  give  notice  of  the  defect 
when  the  first  certificate  was  presented,  and  of  the  mistaken  confidence  which 
the  party  had  placed  in  them.  The  court  say:  *'If  the  company  had  con- 
tempiatcKl  the  objection,  it  would  have  been  but  ordinary  fair  dealing  to  have 
apprised  the  plaintiff  of  it;  for  it  was  then  obvious  that  the  defect  might  have 
been  immediately  supplied;  as  it  was,  the  company,  unintentionally  it  may  be, 
by  their  silence  misled  him." 
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It  is  manifest,  on  an  examination  of  the  two  cases,  that  the  doctrine  of  tho 
first  on  this  point  of  waiver  was  virtually  overruled,  for,  if  maintained  in 
the  second,  it  would  have  upheld  the  ruling  at  the  circuit  court  in  the  first. 
Ttie  reasons  given  in  support  of  the  corrected  certificate,  procured  and  fur- 
nished some  five  years  after  the  loss,  are  cogent  and  unanswerable  in  favor  of 
the  position  that  the  conduct  of  the  company  in  not  objecting  to  the  defect  in 
the  first  one,  at  the  time  it  was  furnished,  operated  to  mislead  the  party,  and 
should  have  been  regarded  as  a  waiver  of  the  objection/  The  cases  are  very 
full  upon  this  point,  and  clearly  establish  the  position  that  the  preliminary 
proofs,  under  the  circumstances  stated  in  this  case,  were  dispensed  with  by  the 
company  as  inferable  from  the  ground  upon  which  they  placed  their  denial  of 
liability.    9  Wend.,  166;  25  id.,  378,  3S2;  6  Harr.  &  Johns.,  412;  6  Cow.,  404. 

§  173,  A  court  of  equity  can  compel  the  delivery  of  a  fire  insurance  policy y 
and^  having  jurisdiction  for  that  purpose^  can  decree  a  specific  perfonn-ance  of 
the  contract, 

III.  It  has  also  been  objected  that  the  plaintiff  had  an  adequate  remedy  at 
law,  and  was  not,  therefore,  under  the  necessity  of  resorting  to  a  court  of 
equity;  which  may  very  well  be  admitted.  But  it  by  no  means  follows  from 
this,  that  a  court  of  chancery  will  not  entertain  jurisdiction.  Had  the  suit  been 
instituted  before  the  loss  occurred,  the  appropriate,  if  not  the  only,  remedy 
would  have  been  in  that  court,  to  enforce  a  specific  performance,  and  compel 
the  company  to  issue  the  policy.  And  this  remedy  is  as  appropriate  after  as 
before  the  loss,  if  not  as  essential,  in  order  to  facilitate  the  proceedings  at  law. 
Ko  doubt,  a  count  could  have  been  framed  upon  the  agreement  to  insure,  so  as 
to  have  maintained  the  action  at  law.  But  the  proceedings  would  have  been 
more  complicated  and  embarrassing  than  upon  the  policy.  The  party,  there- 
fore, had  a  right  to  resort  to  a  court  of  equity  to  compel  the  delivery  of  the 
policy,  either  before  or  after  the  happening  of  the  loss;  and  being  properly  in 
that  court  after  the  loss  happened,  it  is  according  to  the  established  course  of 
proceeding,  fn  order  to  avoid  delay  and  expense  to  the  parties,  to  proceed  and 
give  such  final  relief  as  the  circumstances  of  the  case  demand.  Such  relief 
was  given  in  the  case  of  Motteux  v,  London  Assurance  Co.,  1  Atk.,  545,  and  in 
Perkins  v.  Washington  Ins.  Co.,  4  Cow.,  645.  See,  also,  1  Duer,  ^Q  and  110, 
and  2  Phillips,  583.  As  the  only  real  question  in  the  case  is  the  one  which  a 
court  of  equity  must  necessarily  have  to  decide,  in  the  exercise  of  its  peculiar 
jurisdiction  in  enforcing  a  specific  execution  of  the  agreement,  it  would  be  an 
idle  technicality  for  that  court  to  turn  the  party  over  to  his  remedy  at  law  upon 
the  policy.  And  no  doubt  it  was  a  strong  sense  of  this  injustice  that  led  the 
court  at  an  early  day  to  establish  the  rule,  that,  having  properly  acquired  juris- 
diction over  the  subject  for  a  necessary  purpose,  it  was  the  duty  of  the  court  to 
proceed  and  do  final  and  complete  justice  between  the  parties,  where  it  could 
as  well  be  done  in  that  court  as  in  proceedings  at  law. 

§  174.  Specific  performance  may  he  decreed  under  a  prayer  for  general  relief 

IV.  It  is  further  objected,  that,  admitting  the  claim  to  be  properly  enforce- 
iible  in  equity,  still  the  complainant  is  not  entitled  to  the  relief  sought  on  the 
ground  that  the  bill  contains  no  sufficient  statement  of  the  contract,  or  of  the 
performance  of  the  conditions,  and  also  for  want  of  a  proper  prayer.  We  are 
of  opinion  that  these  several  objections  are  not  well  founded.  The  contract  as 
set  forth  we  have  already  considered,  and  held  complete  and  binding  on  the 
company;  and,  further,  that  the  denial  of  having  entered  into  the  agreement, 
and  refusal  to  issue  the  policy,  also  set  forth,  are  sufficient  ground  upon  which 
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to  infer  a  waiver  of  the  production  of  the  preliminary  proofs,  as  a  condition  of 
liability ;  and  if  suflScient  ground  to  infer  a  waiver,  it  was  of  course  unnecessary 
to  set  forth  these  proofs  in  the  bill.  And  as  to  the  prayer  it  is  sufBcient  to  say 
that  the  prayer  for  general  relief  which  is  here  found'  will  enable  the  court  to 
make  such  a  decree  as  the  complainant  may  show  himself  entitled  to,  upon  the 
facts  set  forth  in  the  stating  part  of  the  bill. 

The  pleading  is  not  very  formal,  nor  very  cautiously  drawn,  and,  in  the  ab- 
sence of  the  prayer  for  general  relief,  might  have  led  to  embarrassment  in 
making  the  proper  decree  in  the  case.  There  is  a  specific  prayer  for  a  decree 
for  the  loss,  but  it  would  have  been  more  formal  and  appropriate,  regarding 
the  ground  of  jurisdiction  in  these  cases,  to  have  added  also  a  prayer  for  a  spe- 
cific performance  of  the  agreement  to  insure.  But  the  particular  relief  per- 
mitted under  a  general  prayer,  where  the  statement  in  the  body  of  the  bill  is 
snflBcient  to  entitle  the  party  to  it,  meets  the  difficulty  suggested,  and  well 
warrants  the  decree  proposed  to  be  entered.  Story,  Eq.  PL,  §§  41,  42,  and 
cases.  Upon  the  whole,  without  pursuing  the  examination  further,  we  are  of 
opinion  that  the  decree  of  the  court  below  should  be  reversed,  and  that  the 
cause  be  remitted,  with  directions  to  the  court  to  take  such  further  proceedings 
therein  as  may  be  necessary  to  carry  into  effect  the  opinion  of  this  court. 

S  17d.  Ti^tter  of  offer,  of  acceptance,  and  of  retraction  of  offer.— When  a  proposition  is 
made  in  writing  and  sent  by  post,  the  person  making  the  offer  can  retract  or  modify  by  a 
►atisequent  letter  reaching  the  other  party  at  any  time  before  an  answer  of  acceptance  is 
wntten  and  put  in  the  mail. .  But  as  soon  as  such  answer  is  placed  in  the  mail  the  contract 
i^  closed  at»  to  both  parties.  Although  a  letter  of  retraction  be  actually  on  the  way  at  the 
time  when  the  letter  of  assent  is  mailed,  yet  the  contract  is  closed,  unless  such  letter  of  re- 
tiBction  be  received  prior  to  the  mailing  of  the  letter  of  assent.  The  acceptance  by  written 
communication  takes  effect  from  the  time  when  the  letter  of  acceptance  is  sent,  and  not 
from  the  time  when  it  is  received  by  the  other  party.  Winterport,  etc.,  Co.  v.  Schooner 
Jasper,  1  Holmes,  101. 

^  ntt.  Offer  by  letter,  when  made  —  Revocation  of  offer,  when  effeetive.—  Where  an  en- 
^gnment  or  contract  has  been  entered  into  between  parties  at  a  distance  from  each  other  by 
the  means  of  messengers  or  letters,  an  offer  made  by  one  party  is  not  made  till  it  is  received 
by  the  one  to  whom  it  is  sent,  and  it  is  revocable  till  it  is  received  and  accepted.  But  a  revo- 
oation,  though  sent  before  the  offer  is  accepted  and  acted  upon,  if  it  does  not  reach  the  one 
u>  whom  it  is  sent  till  after  such  acceptance,  is  without  effect.    The  Palo  Alto,  Da  v.,  856. 

^'  177.  Unconditional  acceptance  necessary.— Where  a  letter  accepting  a  proposition  con- 
tains a  condition,  though  of  slight  importance,  the  contract  is  not  consummated  nor  the 
party  bound.     Merriam  v.  Lapsley,  2  McC,  606. 

§  1 78.  Letter  and  answer  merging  prior  negotiations.—  A  letter  containing  a  statement 
ci  work  which  the  writer  proposes  to  do,  and  an  answer  thereto  accepting  the  offer  as  made, 
(.'institute  the  written  contract  by  which  the  rights  of  the  parties  are  to  be  determined,  and 
merge  all  prior  conversations,  negotiations  and  statements.  Lawrence  t;.  Morrisania  Steam- 
boat <3o.,»  9  Fed.  R.,  208;  12  Fed.  R.,  850. 

§  179.  4{iiestlon  for  eonrt. —  The  question  whether  a  correspondence  between  persons 
uaoants  to  an  agreement  is  a  question  of  law  for  the  court,  the  aid  of  the  jury  being  invoked 
to  pa»  upon  any  technical  words  used.     GKxidard  v.  Foster,*  17  Wall.,  12dL 

2.  Contracts  by  Telegraph. 

SuMifiLBY  —  Contract  complete,  when,  §180. 

§  190l  An  acceptance  by  telegraph  of  an  offer  made  in  the  same  way  takes  effect  when  the 
dispatch  containing  the  acceptance  is  deposited  for  transmission  in  the  telegraph  office,  pro- 
vided sach  deposit  is  made  within  a  reasonable  time.  Minnesota  Oil  Ck>.  v,  Ck>llier  Lead  Co., 
t?^  181,  162. 

[Nona— See  §188.] 

61 


§181.  CONTRACTS.— KINDS  OF. 

MINNESOTA  LINSEED  OIL  COMPANY  v.  COLLIER  WHITE  LEAD  COMPANY. 

(Circuit.  Court  for  Minnesota:  4  Dillon,  4St-486b     1870.) 

Statement  of  Facts. —  Action  to  recover  for  oil  sold  to  defendant.  The 
defendant  pleads  a  counterclaim  arising  as  follows:  On  Saturday,  July  31, 
1875,  at  9:15  P.  M.,  plaintiEf  sent  the  following  telegram  in  reply  to  one 
received  from  defendant:  "Will  accept  fifty-eight  cents  on  terms  named  in 
your  telegram."  This  was  delivered  to  defendant  on  Monday,  August  2, 
between  8  and  9  o'clock  A.  M.,  and  on  the  next  day,  at  8: 53  A.  M.,  the  follow- 
ing dispatch  was  deposited  in  reply:  "Offer  accepted;  ship  three  hundred 
barrels  as  soon  as  possible."  On  the  same  day  plaintiff  sent  the  following: 
"We  must  withdraw  our  offer  wired  July  31st."  To  which  the  defendant 
responded:  "Sale  effected  before  your  request  to  withdraw  was  received. 
When  will  you  ship?" 

Defendant  was  the  resident  agent  of  plaintiff,  at  St.  Louis,  and  the  above 
correspondence  had  reference  to  a  sale  of  some  oil.  Plaintiff  refused  to  deliver 
the  oil,  and  the  defendant  seeks  in  this  action  to  set  off  the  damages  against 
plaintiff's  demand.  Plaintiff  denies  that  there  was  a  contract,  but  contends 
that  the  dispatch  accepting  the  offer  of  July  31st  was  not  received  until  after 
the  offer  was  withdrawn,  and  that  there  was  an  unreasonable  delay  in  accept- 
ing the  offer. 

§181,  Contracts  hj  telegraph  governed  hy  same  rule  as  contracts  hy  mail. 

Opinion  by  Nklson,  J. 

It  is  well  settled  by  the  authorities  in  this  country,  and  sustained  by  the  later 
English  decisions,  that  there  is  no  difference  in  the  rules  governing  the  negoti- 
ation of  contracts  by  correspondence  through  the  postotlice  and  by  telegraph, 
and  a  contract  is  concluded  when  an  acceptance  of  a  proposition  is  deposited  in 
the  telegraph  oBice  for  transmission.  See  Am.  Law  Reg.,  vol.  14,  No.  7,  401, 
"Contracts  by  Telegraph,"  article  by  Judge  Redfield,  and  authorities  cited; 
also,  Trevor  v.  Wood,  36  N.  Y.,  307.  The  reason  for  this  rule  is  well  stated  in 
Adams  v,  Lindsell,  1  Barn.  &  Aid.,  681.  The  negotiation  in  that  case  was  by 
post.  The  court  said  "that  if  a  bargain  could  not  be  closed  by  letter  before 
the  answer  was  received,  no  contract  could  be  completed  through  the  medium 
of  the  postofHce;  that  if  the  one  party  was  not  bound  by  his  offer  when  it  was 
accepted  (that  is,  at  the  time  the  letter  of  acceptance  is  deposited  in  the  mail), 
then  the  other  party  ought  not  to  be  bound  until  after  they  had  received  a 
notification  that  the  answer  had  been  received  and  assented  to,  and  that  so  it 
might  go  on  ad  infinitum,'^^  See,  also,  5  Penn.  St.,  339;  11  N.  T.,  441;  Mac- 
tier  V,  Frith,  6  Wend.,  103;  48  X.  H.,  14;  8  Eng.  Com.  B.,  225.  In  the  case  at 
bar  the  delivery  of  the  message  at  the  telegraph  office  signified  the  acceptance 
of  the  offer.  If  any  contract  was  entered  into,  the  meeting  of  minds  was  at 
8:53  of  the  clock,  on  Tuesday  morning,  August  3d,  and  the  subsequent  dis- 
patches are  out  of  the  case.     1  Parsons  on  Cont.,  482,  483. 

Inis  rule  is  not  strenuously  dissented  from  on  the  argument,  and  it  is  sub- 
stantially admitted  that  the  acceptance  of  an  offer  by  letter  or  by  telegraph 
completes  .the  contract,  when  such  acceptance  is  put  in  the  proper  and  usual 
way  of  being  communicated  by  the  agency  employed  to  carry  it;  and  that 
when  an  offer  is  made  by  telegraph,  an  acceptance  by  telegraph  takes  effect 
when  the  dispatch  containing  the  acceptance  is  deposited  for  transmission  in 
the  telegraph  oflSce,  and  not  when  it  is  received  by  the  other  party.  Conced- 
ing this,  there  remains  only  one  question  to  decide,  which  will  determine  the 
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issues:  Was  the  acceptance  of  defendant  deposited  in  the  telegraph  office 
Tuesday,  August  3d,  within  a  reasonable  time,  so  as  to  consumoiatea  cootroc^ 
binding  upon  the  plaintiff? 

§  182.  an  acceptance  within  a  reasanahle  time  concludes  the  contract. 

It  is  undoubtedly  the  rule  that  when  a  proposition  is  made  under  the  cir- 
cQuistances  in  this  case,  an  acceptance  concludes  the  contract  if  the  offer 
is  still  open,  and  the  mutual  consent  necessary  to  convert  the  offer  of  one 
party  into  a  binding  contract  by  the  acceptance  of  the  other  is  estal  lisbed,  if 
such  acceptance  iB  within  a  reasonable  time  after  the  offer  was  received.  The 
better  opinion  is,  that  what  is,  or  is  not,  a  reasonable  time,  must  depend  upon 
the  circumstances  attending  the  negotiation,  and  the  character  of  the  subject- 
matter  of  the  contract,  and  in  no  better  way  can  the  intention  of  the  parties 
be  determined.  If  the  negotiation  is  in  respect  to  an  article  stable  in  price, 
there  is  not  so  much  reason  for  an  immediate  acceptance  of  the  offer,  and  the 
same  rule  would  not  apply  as  in  a  case  where  the  negotiation  related  to  an 
article  subject  to  sudden  and  great  fluctuations  in  the  market. 

The  rule  in  regard  to  the  length  of  the  time  an  offer  shall  continue,  and 
when  an  acceptance  completes  the  contract,  is  laid  down  in  Parsons  on  Con- 
tracts, vol.  1,  p.  482.  He  says:  "It  may  be  said  that  whether  the  offer  be 
made  for  a  time  certain  or  not,  the  intention  or  understanding  of  the  parties  is 
to  govern.  ....  If  no  definite  time  is  stated,  then  the  inquiry  as  to  a 
reasonable  time  resolves  itself  into  an  inquiry  as  to  what  time  it  is  rational  to 
suppose  the  parties  contemplated;  and  the  law  will  decide  this  to  be  that  time 
which  as  rational  men  they  ought  to  have  understood  each  other  to  have  had  in 
mind.''  Applying  this  rule,  it  seems  clear  that  the  intention  of  the  plaintiff, 
ia  making  the  offer  by  telegraph,  to  sell  an  article  which  fluctuates  so  much 
in  price,  must  have  been  upon  the  understanding  that  the  acceptance,  if  at  all, 
should  bo  immediate,  and  as  soon  after  the  receipt  of  the  offer  as  would  give  a 
fair  opportunity  for  consideration.  The  delay  here  was  too  long,  and  mani- 
festly anjust  to  the  plaintiff,  for  it  afforded  the  defendant  an  opportunity  to 
take  advantage  of  a  change  in  the  market,  and  accept  or  refuse  the  offer  as 
would  best  subserve  its  interests.  Judgment  \\\\\  be  entered  in  favor  of  the 
plaintiff  for  the  amount  claimed.    The  counterclaim  is  denied. 

Judgment  accordingly. 

g  183.  Contract  with  implied  warranty.— Defendants  telegraphed  plaintiffs:  "Make  best 
bid  for  fifteen  Central  PacifilcH,  quick.''  Plaintiffs  replied  by  telegraph:  ''  We  will  buy  Cen- 
trd  Pacifies  at  102^."  Defendants  telegraphed  reply:  '*We  accept  your  offer."  Hdd,  a 
contract  with  implied  warranty  that  the  bonds  offered  were  genuine.  Utley  t;.  Donaldson,  4 
Otto,  29  (§g  998-1000). 

3.  Guaranties  and  Letters  of  Credit. 

[See  BiLLA  AND  KoTBS,  v.] 

ScicvART —  Remedies  must  he  exhausted  against  third  parties,  g  184. —  Time  of  taking  effect; 
notice  of  acceptance,  §S  1^'>.  1^»  190,193,  199. —  Notice,  tliat  letter  has  been  acted  upon, 
§  186. —  Notice  not  necessary,  ichen,  §  187. —  Notice  of  terms  of  contract,  and  of  alter- 
ations, S  188. —  As  to  date  of  credit;  notice  of  valite  of  goods,  §  189. —  Construed  by  refer- 
ence to  a  letter,  ^  190. — Demand  upon  insolvent,  and  notice  to  guarantor,  §  19\.— Requisites 
of  notice,  %  192. —  Continuing  guaranty;  notice  of  amount  due;  demand  and  notice^ 
J5S  198. 199.—  Acted  on  by  persons  other  than  those  addressed,  §  194. —  Consideration;  nego- 
tiability, %  195. —  To  be  binding  after  due  course  of  law  against  pi'incipal,  fi  196. —  Ad- 
dressed to  no  particular  person,  §  197,— The  loord  *^ cattle'"  includes  hogs,  g  198.— 
Unconditional;  application  of  loan;  amount  covered;  dissolution  of  firm,  g  199. —  A  con- 
es 
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tinuing  guaranty  may  extend  to  other  loans,  §200.-^1  valtuMe  eofisideration  is  suffix 
dent,  §  200. — Letter  must  show  a  clear  intention  to  be  bound,  §  ^1. —  Agreement  eonstruedj 
§§203,  20S,^  Liability  of  stockholder  of  national  bank,  %20i.— Rules  of  construction, 
§205. 

i^  184.  A  defendant  is  not  liable  upon  his  guaranty,  made  upon  new  consideration,  of  cer- 
tain securities  g^iven  to  plaintiff  by  third  parties,  until  plaintiff  has  exhausted  his  remedies 
against  such  third  parties.     Parker  v,  Culvertson,  §§  206,  207.     See  §  307. 

§  185.  In  an  action  upon  the  following  guaranty:  *'  For  and  in  consideration  of  $1  to  us  in 
hand  paid  by  Wells,  Fargo  &  Co.  (the  receipt  of  which  is  hereby  acknowledged),  we  hereby 
guaranty  unto  them,  the  said  Wells,  Fargo  &  Co.,  unconditionally,  at  all  times,  any  indebted- 
ness of  Gordon  &  Co.,  a  firm  now  doing  business  at  Salt  Lake  City,  territory  of  Utah,  to  the 
extent  of  and  not  exceeding  the  sum  of  ten  thousand  dollars  ($10,000)  for  any  overdrafts 
now  made,  or  that  may  hereafter  be  made,  at  the  bank  of  said  WelLs,  Fargo  &  Co.  This 
guaranty  to  be  an  open  one,  and  to  continue  one  at  all  times  to  the  amount  of  $10,000,  until 
revoked  by  us  in  writing: 

**  Dated  Salt  Lake  City,  11th  November,  1874. 

**In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  the  day  and  year  above 
written.  Ebwin  Davis.  [seal.] 

**  Witness:  J.  Gordon.  J.  N.  H.  Patrick,    [seal.]" 

it  was  held  that  the  instrument  took  effect  upon  delivery;  and  that  notice  to  D.  of  its 
acceptance  by  W.  was  not  necessary.    Davis  v.  Wells,  §§  208-218.     See  §  294. 

§  186.  In  order  to  hold  a  guarantor  upon  bis  letter  of  guaranty,  notic/e  must  be  given  him 
that  his  guaranty  has  been  acted  upon  by  plaintiff.    Adams  t>.  Jones,  §  214. 

§  187.  Defendant  gave  to  W.  a  letter  of  credit  addressed  to  C.  Under  it  C.  made  pur- 
chases of  plamtiff  in  defendant's  name.  Defendant  approved  of  the  invoices  on  these  pur- 
chases and  took  part  of  the  goods  into  his  possession.  Held,  that  defendant  was  liable  to 
plaintiff  for  the  amount  of  the  purchases,  and  that  notice  to  him  of  tbe  acceptance  of  the 
letter  of  credit  was  not  necessary.     Bleeker  v.  Hyde,  j5g  215,  216. 

§  188.  When  A.  guaranties  the  credit  of  B.  in  a  contract  between  him  and  C,  notice  must 
be  given  A.  of  the  acceptance  of  his  guaranty,  and  also  notice  of  all  matenal  terms  of  tbe 
contract  between  B.  and  C.  A.  is  also  entitled  to  notice  of  any  alterations  in  the  terms  of 
that  contract.     Edmondston  t?.  Drake,  g§  217-220. 

§  189.  The  following  letter  of  credit,  dated  May  8,  1845,  was  signed  by  defendant,  and  upon 
it  this  suit  was  brought:  *'  £  hereby  guaranty  the  payment  of  any  purchases  of  bagging  and 
rope  which  Thomas  Barrett  may  have  occasion  to  make  between  this  and  the  1st  of  December 
next."  Held,  (1)  that  thegivingof  credit  to  B.  upon  purchases  made  by  him  before  December 
1st  did  not  excuse  defendants  from  liability  on  the  guaranty ;  and  (2)  that  it  was  not  necessary 
for  plaintiffs  to  give  defendants  immediate  notice  of  the  value  of  the  goods  furnished  B.  in 
i*eliance  upon  the  guaranty.     Louisville  Manuf.  Co.  v.  Welch,  §§  221-223. 

§  190.  A  letter  between  the  parties  to  a  formal  guaranty,  wu'itten  on  tbe  paper  and  bearing 
the  same  date,  is  admissible  to  show  the  proper  construction  of  t!ie  guaranty.  When  a  guar- 
anty refers  to  a  draft  thereafter  to  be  drawn,  notice  of  acceptance  of  the  guai*anty  must  be  given 
the  guarantor  in  order  to  bind  him.     Lee  v.  Dick,  §§  224-226. 

§  191.  Demand  upon  an  insolvent  debtor  and  notice  to  his  guarantors  of  his  failure  to  pay 
are  not  necessary  to  charge  such  guarantors,  when  they  are  not  prejudiced  by  want  of  such 
demand  and  notice.     Reynolds  v.  Douglass,  §§  227-233.    See  g  294. 

§  192.  A  notice  of  acceptance  of  a  guaranty  need  not  be  technical  nor  in  writing,  but  must 
be  given  within  a  reasonable  time.    Ibid, 

§  198.  In  an  action  upon  the  following  guaranty: 

**PoRT  Gibson,  December,  1807. 
♦*  Mesfirs.  Reynolds,  Byrne  <fc  Co.: 

*'  Gentlemen  —  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or  indorsement  of  his  paper,  or  advance  in  cash. 
In  order  to  save  you  from  harm  by  so  doing,  we  do  hereby  bind  ourselves,  severally  and 
jointly,  to  be  responsible  to  you  at  any  time  for  a  sum  not  exceeding  $8,000,  should  the  said 
Chester  Haring  fail  to  do  so.  Your  obedient  servants, 

"James  S.  Douglass. 
**  Thomas  Singleton. 
"Thomas  Going." 
it  was  held  (1)  that  the  instrument  was  a  continuing  guaranty,  and  covered  successive  future 
advances  to  the  amount  of  $8,000  whenever  the  antecedent  transactions  were  discharged ; 
(2)  that  notice  must  be  given  a  guarantor  of  the  acceptance  of  his  guaranty ;  (8)  that  when  a 
guaranty  is  a  continuing  one,  notice  of  the  amount  due  at  the  close  of  transactions  under  it  is 
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sufficient;  (4)  that  a  gaarantor  is  not  liable  unless  the  creditor  makes  a  previous  demand  on 
theprlDcipai  debtor  and  gives  notice  of  his  failure  to  make  payment.  Douglass  v.  Reynolds, 
gg  234-289. 

§  1SI4.  A  letter  of  credit  not  aogibiguous  on  its  face  was  addressed  to  John  and  Joseph  Nay- 
lor  &  Co..  and  was  presented  to  John  and  Jeremiah  Naylor,  and  acted  upon  by  these  latter. 
In  an  action  upon  it  by  them  it  was  held  that  evidence  to  show  that  the  letter  was  in  fact 
intended  for  them  was  inadmicfeible.    Grant  v.  Nay  lor,  g^  240,  241. 

§  195.  A  guaranty  indorsed  on  a  bond  before  its  delivery  is  supported  by  the  same  consider- 
ation which  supports  the  bond.  And  if  the  bond  be  negotiable,  the  guaranty  is  also  nego- 
tiable. So  where  defendant  indorsed  on  certain  bonds  the  following,  *'  And  the  said  company 
further  agree  that  this  obligation,  and  all  rights  and  benefits  arising  therefrom,  may  be  trans- 
ferred by  general  or  special  indorsement,  or  by  delivery,  as  if  the  same  were  a  note  of  hand* 
payable  to  bearer,"  and  plaintiff  afterwards  became  a  bona  fide  purchaser  for  value  of  the 
bonds,  it  w^as  held  that  the  guaranty  w&s  negotiable,  and  gave  plaintiff  a  right  to  sue  upon  it 
equally  as  did  the  bonds.     Toppan  v.  C,  C.  &  C.  R.  Co.,  g§  242-248. 

^  196.  Where  a  guaranty  has  been  given  to  pay  a  debt  "  after  a  due  course  of  law  ^  had  been 
taken  to  collect  the  debt  of  the  principal,  the  taking  of  such  steps  is  a  condition  precedent  to 
right  of  action  on  the  guaranty ;  and  the  insolvency  of  the  principal  debtor  is  no  excuse  for 
not  bringing  suit  against  him.     Dwight  v,  Williams*  g^  240-358. 

§  197.  A  guaranty  may  be  binding  although  addressed  to  no  particular  person.  So  in  an 
action  upon  the  following  instrument: 

<*  Alexandbia,  28th  November,  1800 
"  Mr.  James  JVPherson: 

**  Dbab  Sir  —  We  will  become  your  security  for  one  hundred  and  thirty  barrels  of  corn, 
payable  in  twelve  months.  "Lawrason  &  Smoot." 

it  was  held  that  L.  and  S.  were  liable  to  M.,  who  delivered  the  com  on  the  faith  of  the  instru« 
ment.     Lawrason  v.  Mason,  §  254. 

§  19S.  A  guaranty  was  given  of  drafts  to  be  drawn  against  shipments  of  '*  cattle,"  and  it 
was  held  that  ihe  parties  intended  to  guaranty  drafts  drawn  against  shipments  of  **hog8,**  as 
well  as  against  those  of  horned  cattle.     Decatur  Bank  v.  Gt.  Louis  Bank,  ^^  255,  256. 

§  199.  In  an  action  upon  the  following  instrument: 

"Boston,  December  15,  1808. 
•*  Messrs.  Tfiomas  and  Adrian  Cremer,  Rotterdam: 

**Our  friends  and  connexions,  Messrs.  Stephen  and  Henry  Higginson,  contemplate,  under 
certain  circumstances,  making  a  considerable  purchase  of  goods  on  the  continent,  and  for 
that  purpose  are  about  to  send  an  agent  to  Europe.  They  wished  to  obtain  a  letter  of  credit 
from  us  (o  increase  their  means,  and  to  be  used  or  not,  as  circumstances  may  require.  As 
we  are  now  indebted  to  you,  and  have  no  funds  on  the  continent  of  Europe,  we  told  them 
we  could  not  give  a  positive  letter  of  credit  for  any  sum,  but  that  we  had  no  doubt  you 
would  be  disposed  to  furnish  them  with  funds,  under  our  guaranty.  The  object  of  the  pres- 
ent letter  is,  therefore,  to  request  you,  if  convenient,  to  furnish  tliem  with  any  sum  they  may 
want,  aa  far  as  $50,000;  say  $50,000.  They  will  reimburse  you  the  amount  they  receive,  to- 
gether with  interest,  as  soon  as  arrangements  can  be  made  to  do  it;  and  as  our  embargo  can- 
not be  continued  much  longer,  we  appreliend  there  will  be  no  difficulty  in  this.  We  shall 
hold  ourselves  answerable  to  you  for  the  amount,  and  are  with  great  regard,  gentlemen, 

'*  Your  friends  and  servants, 

'•Stephen  Hiook^son  &  Co." 

"  Signature  of  8.  V.  a  Wilder. *' 
it  was  held  that  the  instrument  was  an  unconditional  guaranty  for  a  loan  of  $50,000  to  the 
firm  of  S.  and  H.  H. ;  that  plaintiffs  were  not  bound  to  know  how  that  firm*s  agent  applied 
iho  loan;  that  the  guaranty  was  exhausted  when  the  amount  of  the  loan  once  reached 
$50,000,  nor  did  it  cover  loans  made  to  one  partner  after  notice  of  the  dissolution  of  the  firm 
of  S.  and  H.  H. ;  and  that  notice  of  the  acceptance  of  a  guaranty  and  of  the  amount  ad- 
vanced must  be  given  the  guarantor.     Cremer  v.  Higginson,  ^^  257-2J6.     • 

^  SOO.  A  guaranty,  continuing  by  its  terms,  may  extend  to  a  second  loan  made  on  different 
terms  from  that  first  made  under  it.  A  valuable  consideration,  however  small  or  nominal,  is 
safHcient  to  support  a  guaranty.     Lawrence  t;.  McCalmont,  ^.;i  267-271.    See  ^  201. 

^  201.  The  language  of  an  instrument  must  show  a  clear  intention  to  bind  one  party  for 
the  debt  of  another,  in  order  to  have  that  effect;  letters  which  recommend  a  third  party  to 
the  confidence  of  plaintiff,  but  which  do  not  show  an  intention  to  be  bound  for  such  party's 
debts,  do  not  amount  to  a  guaranty.     Russell  v.  Clark,  ^,<  272-277. 

1$  SOS.  B.  signed  an  agreement  in  the  following  words:     **For  value  received,  I  hereby 
guaranty  the  performance  of  the  within  contract  on  the  part  of  Hopkins  and  Leach ;  and,  in 
case  of  non-pprformance  thereof,  to  refund  to  Messrs.  Hdlard  and  Mordecai  all  sums  of 
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money  they  may  pay  or  advance  thereon,  with  interest  from  the  time  the  same  in  paid."  In 
an  action  against  B.,  it  wae  held  that  his  guaranty  was  that  H.  and  L.  should  deliver  such 
machinery  as  was  called  for  by  the  contract  between  them  and  H.  and  M. ;  and  also  that  in 
case  of  failure  to  perform,  the  money  advanced  by  H.  and  M.  should  be  secured  to  them. 
Benjamin  v.  HUlard,  §i5  278-281. 

§  203.  Under  a  guaranty  in  the  following  terms: 

*.*  New  Yobk,  23d  April,  1831. 
**tMeftsrs.  Bell  <fe  Grants  London: 

"Dear  Sirs  — Our  mutual  friend,  Mr.  Wm.  H.  Tliom.  has  informed  me  that  he  has  a 
credit  for  £2,000  given  by  you  in  his  favor  with  Messrs.  Archias  &  Co.,  to  give  facilities  to 
his  business  at  Marseilles.  In  expressing  my  obligations  to  you  for  the  continuation  of  your 
friendsliip  to  this  gentleman,  I  take  occasion  to  state  that  you  may  consider  this,  as  well  as 
any  and  every  other  credit  you  may  open  in  his  favor,  as  being  under  my  guaranty. 

**  I  am,  dear  sirs,  your  friend  and  servant. 

**  M.  Brurn." 
it  was  held  that  Bruen  was  liable  as  guarantor  upon  three  accounts  opened  by  plaintiffs  at 
Thorn's  request  with  other  parties  than  Messrs.  Archias  &  Co.     Bell  v.  Bruen.  g§  28,^-286. 

g  204.  A  stockholder  in  a  national  bank  is  not  liable  to  a  creditor  of  the  bank  as  on  a  con- 
tract of  guaranty,  but  is  himself  a  principal  debtor.    Hobart  v.  Johnson,  §  287. 

§  205.  It  is  particularly  true  of  guaranties  that  all  the  facts  and  circumstances  under  which 
they  were  given  are  to  be  considered  in  the  construction  of  thenL  Mauran  v,  Bullus,  ^  288- 
290. 

INOTKS.— See  g§201-S21.] 

PARKER  V,  CULVERTSON. 
(Circuit  Court  for  Pennsylvania:  1  Wallace,  Jr.,  140-101.    1840.) 

Statement  of  Facts.-^  Action  on  tho  following  instrument  cxecated  by 
Culvertson:  *'I  do  hereby  covenant  and  agree  and  hereby  guaranty  to  the 
said  Parker  the  payment  of  the  said  debt  or  sum  of  $6,000  so  as  aroresaid 
secured  to  be  paid  by  the  said  Wharton  to  the  said  Chambers  and  assigned  to 
the  said  Parker  as  aforesaid,  and  do  hereby  also  covenant  and  agree  to  guaranty 
the  payment  of  the  balance  of  the  said  debt  of  $10,000,  to  wit,  the  sum  of 
$4,000,  which,  upon  the  acceptance  of  the  said  bond  of  said  Wharton  as  pay- 
ment, will  still  be  due  by  the  said  Chambers  to  the  said  Parker,  and  for  the 
further  securitj'  of  which  the  said  Parker  will  also  hold  his  mortgage  before 
mentioned,  upon  two  lots,  etc.,  all  the  other  lots  having  been  released  by  the 
said  Parker  from  his  said  mortgage.  And  I  do  hereby  covenant  and  agree  to 
and  with  the  said  Parker,  his  heirs  and  assigns,  that  the  security  of  his  debt  of 
$10,000  and  its  interest  so  due  and  owing  to  him  by  the  said  Chambers,  shall  in 
nowise  be  affected  or  rendered  less  secure  in  its  ultimate  payment  to  the  said 
Parker,  by  reason  of  anything  contained  in  the  release  of  the  said  Parker  bear- 
ing even  date  herewith,  but  that  the  said  debt  shall  bewell  and  truly  paid." 

The  above  mentioned  parties  were  all  residents  of  Pennsylvania,  where  tho 
mortgaged  property  was  situate  and  where  all  the  contracts  connected  with  the 
matter  were  made.  Before  the  bringing  of  this  suit  Parker  alone  became  a 
citizen  of  New  Jersey.  In  May,  1839,  Chambers  executed  to  Parker  his  bond 
and  mortgage  for  $10,000,  and  assigned  a  bond  and  mortgage  of  one  Wharton 
for  $6,000  as  a  collateral  security.  The  $10,000  mortgage  debt  matured  in 
May,  1840,  and  the  collateral  mortgage  in  March,  1841.  It  was  agreed  be- 
tween the  parties,  in  March,  1840,  that  the  contract  be  so  modified  that  the 
$6,000  debt  should  be  accepted  as  payment  jpro  tanto  of  the  $10,000  debt,  that 
Culvertson  should  become  surety  or  guarantor  of  the  $6,000  mortgage,  and  of 
the  $4,000,  balance  of  the  $10,000  debt,  and  that  all  the  property  covered  by 
the  $10,000  mortgage,  except  a  few  inconsiderable  items,  should  be  released 

from  its  liens.      In  accordance  with  this  modified  contract  Culvertson  exe- 
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cated  the  deed  upon  which  action  was  brought.  Wharton's  bond  was  not  paid, 
and  the  mortgaged  property  was  wholly  insufficient  to  discharge  the  $6,000 
debL 

Opinion  by  Gbteb,  J. 

The  decision  of  the  point  here  raised  depends  upon  the  effect  of  the  contract 
declared  on,  accf/rding  to  the  laws  of  Peixn^ylvania^  the  place  of  the  contract. 

§  20G.  Distinction  between  a  contract  of  suretyship  and  a  guaranty  of  ultitnat^ 
payment 

The  covenants,  when  taken  in  connection  with  the  recitals  in  the  instrument, 
show  that  it  is  not  an  original  contract  of  suretyship,  nor,  like  the  guaranty  of 
a  promissory  note,  a  contract  to  pay  on  a  given  day  if  the  principal  does  not; 
but  one  of  a  secondary  or  ancillary  sort  —  for  a  new  consideration  guarantying 
the  safBciency  of  certain  securities  held  by  the  plaintiff,  and  their  tUtitrMte 
payment.  Being  thus  collateral  and  conditional,  it  requires,  in  its  essence,  that 
the  plaintiff  should  exhaust  his  remedies  against  the  other  parties  before  ho 
comes  upon  the  defendant.  The  word  used,  it  may  be  remarked  is  ^"^ guaranty^ 
a  word  which,  in  its  enlarged  sense,  says  Chancellor  Kent  (Com.,  vol.  3,  p.  12f), 
is  ^*a  promise  to  answer  for  the  payment  of  some  debt,  or  the  performance  of 
some  duty,  in  the  case  of  the  failure  of  another  party  who  in  the  first  instance 
is  liable.''  The  duties  and  liabilities  consequent  upon  such  a  contract  are  set- 
tled in  Pennsylvania,  as  will  be  seen  by  reference  to  the  cases  cited  on  tho 
argument;  particularly  by  that  of  Johnson  v.  Chapman,  3  Penn.,  18,  where  the 
words  of  the  contract  much  lesemble  those  in  the  engagement  before  us.  No 
case,  so  far  as  I  am  aware,  has  ever  overruled  this  decision. 

§  207.  Due  diligence  must  he  averred  and  proved  as  a  condition  precedent  to 
holding  a  guarantor  liable. 

It  follows,  then,  that  the  plaintiff  must  aver  in  his  declaration,  and,  of  course, 
must  prove  on  the  trial,  that  he  had  used  due  diligence  to  enforce  payment  of 
both  the  bond  "and  mortgage  assigned  to  him  by  Wharton;  or  that  Whartoa 
was  in  such  a  situation  —  call  it  what  you  will  —  that  further  pursuit  would  have 
been  fruitless.  For  want  of  this  the  declaration  is  fatally  defective,  and  judg- 
ment must  go  against  the  plaintiff,  who  has  committed  the  first  error,  and^  in 
this  case,  showed  no  cause  of  action. 


DAVIS  V.  WEIXa 
(14  otto,  150-170.    1881.) 

Ebbor  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Opinion  by  Mb.  Jusncs  MAirnEws. 

Stateuknt  of  Facts. —  The  action  below  was  brou<]:ht  by  Wells,  Fargo  & 
Co.  against  the  plaintiffs  in  error,  upon  a  guaranty,  in  the  following  words: 

^For  and  in  consideration  of  $1  to  us  in  hand  paid  by  Wells,  Fargo  &  Ca 
(the  receipt  of  which  is  hereby  acknowledged),  we  hereby  guaranty  unto  them, 
the  said  Wells,  Fargo  &  Co.,  unconditionally,  at  all  times,  any  indebtedness  of 
Gordon  &  Co.,  a  firm  now  doing  business  at  Salt  Lake  City,  territory  of  Utah, 
to  the  extent  of  and  not  exceeding  the  sum  of  ten  thousand  dollars  ($10,000)  for 
any  overdrafts  now  made,  or  that  may  hereafter  be  made,  at  the  bank  of  said 
WelU,  Fargo  &  Co. 
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"This  guaranty  to  be  an  open  one,  and  to  continue  one  at  all  times  to  the 
amount  of  $10,000,  until  revoked  by  us  in  writing. 

'*  Dated,  Salt  Lake  City,  11th  November,  1874.. 

*'In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  the  dav  and 
year  above  written.  "Erwin  Davis.  [seal.] 

"  J.  N.  H.  Fateick.  [seal.] 

"Witness:  J.  Gotidon." 

The  answer  set  up,  by  way  of  defense,  that  there  was  no  notice  to  the  de- 
fendants from  the  plaintiffs  of  their  acceptance  of  the  guaranty,  and  their  in- 
tention to  act  under  it;  and  no  notice,  after  the  account  was  closed,  of  the 
amount  due  thereon ;  and  no  notice  of  the  demand  of  payment  upon  Gordon  & 
Co.,  and  of  their  failure  to  pay  within  a  reasonable  lime  thereafter.  But  there 
was  no  allegation  that  by  reason  thereof  any  loss  or  damage  had  accrued  to  the 
defendants.  On  the  trial  it  was  in  evidence  that  this  guaranty  was  excculei 
by  the  defendants  below,  and  delivered  to  Gordon  on  the  day  of  its  dale,  for 
delivery  by  him  to  Wells,  Fargo  &  Co.,  which  took  place  on  the  same  day ; 
that  Gordon  &  Co.  were  then  indebted  to  the  plaintiffs  below  for  a  balance  of 
over  $9,000  on  their  bank  account;  that  their  account  continued  to  be  over- 
drawn. Wells,  Fargo  &  Co.  permitting  it  on  the  faith  of  the  guaranty,  from 
that  time  till  July  31,  1S75,  when  it  was  closed,  with  a  debit  balance  of  $6,200; 
that  the  account  was  stated  and  payment  demanded  at  that  time  of  Gordon  & 
Co.,  who  failed  to  make  payment;  that  a  formal  notice  of  theamount  due  and 
demand  of  payment  was  made  by  Wells,  Fargo  &  Co.,  of  the  defendants  below, 
on  May  26,  1876,  the  day  before  the  action  was  brought.  There  was  no  evi- 
dence of  any  other  notice  having  been  given  in  reference  to  it;  either  that 
Wells,  Fargo  &  Co.  accepted  it  and  intended  to  rely  upon  it,  or  of  the  amount 
of  the  balance  due  at  or  after  the  account  was  closed;  and  no  evidence  was 
offered  of  any  loss  or  damage  to  the  defendants  by  reason  thereof,  or  in  conse- 
quence of  the  delay  in  giving  the  final  notice  of  Gordon  &  Co.'s  default. 

The  defendants'  counsel  requested  the  court,  among  others  not  necessary  to 
refer  to,  to  give  to  the  jury  the  following  instructions,  numbered  first,  second, 
third  and  fifth : 

1.  If  the  jury  believes  from  the  evidence  that  the  guaranty  sued  upon  was 
delivered  by  the  defendants  to  Josepjj  Gordon,  and  not  to  the  plaintiff,  but  was 
afterwards  delivered  to  the  latter  by  Joseph  Gordon,  or  by  Gordon  &  Co.,  it 
became  and  was  the  duty  of  Wells,  Fargo  &  Co.  thereupon  to  notify  the  <lefend- 
ants  of  the  acceptance  of  said  guaranty,  and  their  intention  to  make  advance- 
ments on  the  faith  of  it;  and,  if  they  neglected  or  failed  so  to  do,  the  defendants 
are  not  liable  on  the  guarant}^  and  your  verdict  must  be  for  the  defendant?. 

2.  If  Wells,  Fargo  &  Co.  made  any  advancements  to  Gordon  &  Co.  on  ovci*- 
drafts  qn  the  faith  of  said  guaranty,  it  became  and  was  the  duty  of  the  plaint- 
iff to  notify  the  defendants,  within  a  reasonable  time  after  the  last  of  said 
advancements,  of  theamount  advanced  under  the  guaranty,  and  if  the  plaintiff 
failed  or  neglected  so  to  do,  it  cannot  recover  under  the  guaranty,  and  your 
verdict  must  be  for  the  defendants. 

3.  What  is  a  reasonable  time  in  which  notice  should  be  given  is  a  question  of 

law  for  the  court.     Whether  notice  was  given  is  one  of  fact  for  the  jury.    The 

court,  therefore,  instructs  you  that  if  notice  of  the  advancements  made  under 

said  guaranty  was  not  given  until  after  the  lapse  of  twelve  months  or  upward 

from  the  time  the  last  advancement  was  made  to  Gordon  &  Co.,  this  was  not 
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in  contemplation  of  law  a  reasonable  notic3,  and  your  verdict,  if  you  so  fin4 
the  fact  to  be,  should  be  for  the  defendants. 

5.  Before  any  right  of  action  accrued  in  favor  of  plaintiff  under  said  guar- 
anty, it  was  incumbent  on  it  to  demand  payment  of  the  principal  debtofi 
Gordon  &  Co.,  and,  on  their  refusal  to  pay,  to  notify  the  defendants.  If  the 
jury,  therefore,  find  that  no  such  demand  was  made,  and  no  notice  given  to  the 
defendants,  the  plaintiff  cannot  recover  upon  the  guaranty. 

The  court  refused  to  give  each  of  these  instructions,  and  the  defendants  ex- 
cepted. 

The  following  instructions  were  given  by  the  court  to  the  jury,  to  the  giving 
of  each  of  which  the  defendants  excepted: 

1.  You  are  instructed  that  the  written  guaranty  offered  in  evidence  in  this 
case  is  an  unconditional  guaranty  by  defendants,  of  any  and  all  overdrafts^ 
not  exceedinof  in  amount  $10,000,  for  which  said  Gordon  &  Co.  were  indebte4 
to  the  plaintiff  at  the  date  of  the  commencement  of  this  suit.  If  the  jury  be- 
lieve from  the  eviden'^e  that  said  guaranty  was  by  said  defendants,  or  by  any 
one  authorized  by  them  to  deliver  the  same,  actually  delivered  to  plaintiff  and 
that  plaintiff  accepted  and  acted  on  the  same,  such  delivery,  acceptance  and 
action  thereon  by  plaintiff  bind  the  defendants,  and  render  the  defendants  re- 
sponsible in  the  action  for  all  overdrafts  upon  plaintiff  made  by  Gordon  &  Co.  at 
the  date  of  said  deliver}'  of  said  guaranty,  and  since,  and  which  were  unpaid  at 
the  date  of  the  commencement  of  this  suit,  not  exceeding  $10,000. 

2.  The  jury  are  instructed  that  the  written  document  under  seal,  offered  in 
evidence  in  this  case,  implies  a  consideration,  and  constitutes  an  unconditional 
guaranty  of  whatever  overdraft,  if  any,  not  exceeding  $10,000,  which  the  jury 
may  find  from  the  evidence  that  Gordon  &  Co.  adtually  owed  the  plaintiff  at 
the  date  of  the  bringing  of  this  suit;  and,  further,  if  you  believe  from  thq 
evidence  that  an  accoujl  was  stated  of  such  overdraft  between  plaintiff  and 
J.  Gordon  &  Co.,  then  the  plaintiff  is  entitled  to  interest  on  the  amount  foun^ 
due  at  such  statement,  from  the  date  thereof,  at  the  rate  of  ten  per  cent,  per 
annum. 

These  exceptions  form  the  basis  of  the  assignment  of  errors. 

§  208.  Whifther  it  u  necessary  to  give  notice  to  a  guarantor  of  acceptance  of 
his  guaranty.     Authcrities  examined. 

The  charge  of  th3  court  first  assigned  for  error,  and  its  refusal  to  charge 
apon  the  point  as  requested  by  the  plaintiffs  in  error,  raise  the  question  whether 
the  guarant}'  becomes  operative  if  the  guarantor  be  not,  within  a  reasonable 
time,  informed  by  tho  guarantee  of  his  acceptance  of  it«  and  intention  to  act 
onder  it.  It  is  claimed  in  argument  that  this  has  been  settled  in  the  negative 
by  a  series  of  well  considered  judgments  of  this  court.  It  becomes  necessary 
to  inquire  precisely  what  has  been  thus  settled,  and  what  rule  of  decision  is 
applicable  to  the  factr.  of  the  present  case. 

In  Adams  v.  Jones,  12  Pet.,  207,  213  (§  2U,  infra),  Mr.  Justice  Story,  de- 
livering the  opinion  of  the  court,  said:  ''And  the  question  which,  under  this 
view,  is  presented,  is  whether,  upon  a  letter  of  guaranty,  addressed  to  a  par- 
ticular person  or  to  persons  generally,  for  a  future  credit  to  be  given  to  the 
party  in  whose  favor  the  guaranty  is  drawn,  notice  is  necessary  to  be  given  to 
the  guarantor  that  the  pe]*son  giving  the  credit  has  accepted  or  acted  upon  the 
guaranty  and  given  the  credit  on  the  faith  of  it.  We  are  all  of  the  opinion 
that  it  is  necessary;  and  this  is  not  now  an  open  question  in  this  court,  after 

the  decisions  which  have  been  made  in  Kussell  v,  Clark.  7  Cranch,  GO  (§§  272- 
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277,  i7}fra)\  Edmondston  v.  Drake,  5  Pet,  624  (§§  217-220,  ivfraY,  Dooglass 
V.  Reynolds,  7  Pet.,  113  (§§  234-239,  infra)\  Lee  v.  Dick,  10  Pet.,  482  (g§  224- 
226,  infra)\  and  again  recognized  at  the  present  term  in  the  case  of  R3\'nolds 
V.  Douglass.  It  is  in  itself  a  reasonable  rule,  enabling  the  guarantor  to  know- 
the  nature  and  extent  of  his  liability ;  to  exercise  due  vigilance  in  guarding 
himself  against  losses  which  might  otherwise  be  unknown  to  him ;  and  to  avail 
himself  of  the  appropriate  means  in  law  and  equity  to  compel  the  other  parties 
to  discharge  him  from  further  responsibility.  The  reason  applies  with  still 
greater  force  to  cases  of  a  general  letter  of  guaranty,  for  it  might  otherwise 
be  impracticable  for  the  guarantor  to  know  to  whom  and  under  what  circum- 
stances the  guaranty  attached,  and  to  what  period  it  might  be  protracted. 
Transactions  between  the  other  parties  to  a  great  extent  might  from  time  to 
time  exist,  in  which  credits  might  be  given  and  payments  might  be  made,  the 
existence  and  due  appropriation  of  which  might  materially  affect  his  own  rights 
and  security.  If,  therefore,  the  questions  were  entirely  new,  we  should  not  be 
disposed  to  hold  a  different  doctrine;  and  we  think  the  English  decisions  are 
la  entire  conformity  to  our  own." 

In  Reynolds  v.  Douglass,  12  Pet.,  407,  504  (§§  227-233,  infra),  decided  at  the 
same  term,  and  referred  to  in  the  foregoing  extract,  Mr.  Justice  McLean  stated 
the  rule  to  be  "that,  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit, 
they  must  prove  that  notice  had  been  given  in  a  reasonable  time  after  said 
letter  of  credit  had  been  accepted  by  them  to  the  defendants,  that  the  same 
had  been  accepted;"  and  he  added:  "This  notice  need  not  be  proved  to  have 
been  given  in  writing  or  in  any  particular  form,  but  may  be  inferred  by  the 
Jury  from  facts  and  circumstances  which  shall  warrant  such  inference."  There 
seems  to  be  some  confusion  as  to  the  reason  and  foundation  of  the  rule,  and 
consequently  some  uncertainty  as  to  the  circumstances  in  which  it  is  applicable. 
In  some  instances  it  has  been  treated  as  a  rule,  inhering  in  the  very  nature  and 
definition  of  every  contract,  which  requires  the  assent  of  a  party  to  whom  a 
pro|-K)3al  is  made  to  be  signified  to  the  party  making  it,  in  order  to  constitute 
a  binding  promise;  in  others  it  has  been  considered  as  a  rule  springing  from 
the  peculiar  nature  of  the  contract  of  guaranty,  which  requires,  after  the 
formation  of  the  obligation  of  the  guarantor,  and  as  one  of  its  incidents,  that 
Dotico  should  be  given  of  the  intention  of  the  guarantee  to  act  under  it,  as  a 
condition  of  the  promise  of  the  guarantor. 

The  former  is  the  sense  in  which  the  rule  is  to  be  understood  as  having  been 

applied  in  the  decisions  of  this  court.     This  appears  very  plainly,  not  only 

from  a  particular  consideration  of  the  cases  themselves,  but  was  formerly 

declared  to  be  so  by  Mr.  Justice  Nelson,  speaking  for  the  court  in  delivering  its 

opinion  in  Louisville  Manuf.  Co.  v.  Welch,  10  How.,  461,  475  (§§  221-223, 

hrfra),  where  ho  uses  this  language:     "He  [the  guarantor]  has  already  had 

notice  of  the  acceptance  of  the  guaranty  and  of  the  intention  of  the  party  to 

lict  under  it.     The  rule  requiring  this  notice  within  a  reasonable  time  after  the 

acceptance  is  absolute  and  imperative  in  this  court,  according  to  all  the  cases; 

it  is  deemed  essential  to  an  inception  of  the  contract;  he  is  therefore  advised  of 

his  accruing  liabilities  upon  the  guaranty,  and  may  very  well  anticipate  or  be 

charged  with  notice  of  an  amount  of  indebtedness  to  the  extent  of  the  credit 

pledged."     And  in  Wildes  v.  Savage,  1  Story,  22,  Mr.  Justice  Story,  who  had 

delivered  the  opinion  in  Douglass  v.  Keynolds,  7  Pet.,  113  (g§  234-^239,  infra\ 

after  stating  the  rule  requiring  notice  by  the  guarantee  of  his  acceptance,  said: 

"This  doctrine,  however,  is  inapplicable  to  the  circumstances  of  the  present 
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ease;  for  the  agreement  to  accept  was  contemporaneous  with  the  goarantj, 
and,  indeed,  constituted  the  consideration  and  basis  thereof." 

§  209.  Notice  of  acceptance  of  a  guaranty  is  neceesary  only  when  the  leUer  of 
gxiaranty  amounts  to  an  offer  to  guaranty* 

The  agreement  to  accept  is  a  transaction  between  the  guarantee  and  guar* 
antor,  and  completes  that  mutual  assent  necessary  to  a  valid  contract  between 
them.  It  was,  in  the  case  cited,  the  consideration  for  the  promise  of  the  guar- 
antor. And  wherever  a  sufficient  consideration  of  any  description  passes 
directly  between  them,  it  operates  in  the  same  manner  and  with  like  effect.  It 
establishes  a  privity  between  them  and  creates  an  obligation.  The  rule  in  ques* 
tion  proceeds  upon  the  ground  that  the  case  in  which  it  applies  is  an  offer  or  a 
proposal  on  the  part  of  the  guarantor,  which  does  not  become  effective  and 
binding  as  an  obligation  until  accepted  by  the  party  to  whom  it  is  made;  that 
until  then  it  ;s  inchoate  and  incomplete,  and  may  be  withdrawn  by  the  pro- 
poser. Frequently  the  only  consideration  contemplated  is  that  the  guarantee 
shall  extend  the  credit  and  make  the  advances  to  the  third  person,  for  whose 
performance  of  his  obligation  on  that  account  the  guarantor  undertakes.  But 
a  guaranty  may  as  well  be  for  an  existing  debt,  or  it  may  bo  supported  by 
some  consideration  distinct  from  the  advance  to  the  principal  debtor,  passing 
directly  from  the  guarantee  to  the  guarantor.  In  the  case  of  the  guaranty  of 
an  existing  debt,  such  a  consideration  is  necessary  to  support  the  undertaking 
as  a  binding  obligation.  In  both  these  cases  no  notice  of  assent  other  than  the 
performance  of  the  consideration  is  necessary  to  peiffect  the  agreement;  for,  as 
Professor  Lnngdell  has  pointed  out  in  his  Summary  of  the  Law  of  Contracts 
(Langdeirs  Cases  on  Contracts,  987),  "though  the  acceptance  of  an  offer  and 
the  performance  of  the  consideration  are  different  things,  and  though  the  for- 
mer does  not  imply  the  latter,  yet  the  latter  does  necessarily  imply  the  former; 
and  as  the  want  of  either  is  fatal  to  the  promise,  the  question  whether  an  offer 
has  been  accepted  can  never  in  strictness  become  niaterial  in  those  cases  in 
which  a  consideration  is  necessary;  and  for  all  practical  purposes  it  maybe 
said  that  the  offer  is  accepted  in  such  cases  by  giving  or  performing  the  consid- 
eration.** 

If  the  guaranty  is  made  at  the  request  of  the  guarantee,  it  then  becomes  the 
answer  of  the  guarantor  to  a  proposal  made  to  him,  and  its  delivery  to  or  for 
the  use  of  the  guarantee  completes  the  communication  between  them  and  con- 
stitutes a  contract.  The  same  result  follows,  as  declared  in  Wildes  u  Savage, 
svpra^  where  the  agreement  to  accept  is  contem(K>raneous  with  the  guaranty, 
and  constitutes  its  consideration  and  basis.  It  must  be  so  wherever  there  is  a 
valuable  consideration  other  than  the  expected  advances  to  be  made  to  the 
principal  debtor,  which,  at  the  time  the  undertaking  is  given,  passes  from  the 
guarantee  to  the  guarantor,  and  equallj'  so  where  the  instrument  is  in  the  form 
of  a  bilateral  contract,  in  which  the  guarantee  binds  himself  to  make  the  contem- 
plated advances,  or  which  otherwise  creates,  by  its  recitals,  a  privity  between 
the  guarantee  and  the  guarantor;  for  in  each  of  these  cases  the  mutual  assent 
of  the  parties  to  the  obligation  is  either  expressed  or  necessarily  implied. 

The  view  we  have  taken  of  the  rule  under  consideration,  as  requiring  notice 
of  acceptance  and  of  the  intention  to  act  under  the  guaranty,  only  when  the 
legal  effect  of  the  instrument  is  that  of  an  offer  or  proposal,  and  for  the  pur- 
pose of  completing  its  obligation  as  a  contract,  is  the  one  urged  upon  us  b}'  the 
learned  counsel  for  the  plaintiff  in  error,  who  says,  in  his  prmteJ  brief:     "For 

the  ground  of  the  doctrine  is  not  that  the  operation  of  the  writing  is  condi- 
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tional  upon  notice,  but  it  is  that  antil  it  is  accepted,  and  notice  of  its  acceptance 
given  to  the  guarantor,  there  is  no  contract  between  the  guarantor  and  the 
guarantee;  the  reason  being  that  the  writing  is  merely  an  offer  to  guaranty 
the  debt  of  another,  and  it  must  be  accepted  and  notice  thereof  given  to  the 
party  offering  himself  as  security  before  the  minds  meet  and  he  becomes  bound. 
Until  the  notice  is  given,  there  is  a  want  of  mutuality:  the  case  is  not  that  of 
an  obligation  on  condition,  but  of  an  offer  to  become  bound  not  accepted ;  that 
is,  there  is  not  a  conditional  contract,  but  no  contract  whatever."  It  is  thence 
argued  that  the  words  in  the  instrument  which  is  the  foundation  of  the  present 
action  —  "  we  hereby  guaranty  unto  them,  the  said  Wells,  Fargo  ife  Co.,  nncon- 
dltwnally^  dt  all  iinieB^^  etc. —  cannot  have  the  effect  of  waiving  the  notice  of 
acceptance,  because  they  can  have  no  effect  at  all  except  as  the  words  of  a  con- 
tract, and  there  can  be  no  contract  without  notice  of  acceptance.  And  on  the 
supposition  that  the  terms  of  the  instrument  constitute  a  mere  offor  to  guaranty 
the  debt  of  Gordon  &  Co.,  we  accept  the  conclusion  as  entirely  just. 

§  310.  In  the  case  at  bar  notice  (>f  acceptance  of  the  guaranty  was  not  necessary. 

But  we  are  unable  to  agree  to  that  supposition.  We  think  that  the  instru- 
ment sued  on  is  not  a  mere  unaccepted  proposal.  It  carries  upon  its  face  con- 
clusive evidence  that  it  had  been  accepted  by  Wells,  Fargo  &  Co.,  and  that  it 
was  understood  and  intended  to  be,  on  delivery  to  them,  as  it  took  place,  a 
complete  and  perfect  obligation  of  guaranty.  That  evidence  we  find  in  the 
words,  "for  and  in  consideration  of  $1  to  us  paid  by  Wells,  Fargo  &  Co.,  the 
receipt  of  which  is  hereby  acknowledged,  we  hereby  guaranty,"  etc.  How 
can  that  recital  be  true,  unless  the  covenant  of  guaranty  had  been  made  with 
the  assent  of  Wells,  Fargo  <&  Co.,  communicated  to  the  guarantors?  Wells, 
Fargo  &  Co.  had  not  only  assented  to  it,  but  had  paid  value  for  it,  and  that 
into  the  very  hands  of  the  guarantors,  as  they  by  the  instrument  itself 
acknowledge. 

§211.^  nominal  consideration  is  svffident  to  support  a  contract  of  guaranty. 

It  is  not  material  that  the  expressed  consideration  is  nominal.  That  pomt 
was  made,  as  to  a  guaranty,  substantially  the  same  as  this,  in  the  case  of  Law- 
rence V.  McCalmont,  2  How.,  426,  452  (§§  267-271,  infra),  and  was  overruled. 
Mr.  Justice  Story  said:  "The  guarantor  acknowledged  the  receipt  of  the  $1, 
and  is  now  estopi^ed  to  deny  it.  If  she  has  not  received  it,  she  would  now  be 
entitled  to  recover  it.  A  valuable  consideration,  however  small  or  nominal,  if 
given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of  fraud,  sufficient  to 
support  an  action  on  any  parol  contract;  and  this  is  equall}'  true  as  to  contracts 
of  guaranty  as  to  other  contracts.  A  stipulation  in  consideration  of  $1  is  just 
as  effectual  and  valuable  a  consideration  as  a  larger  sum  stipulated  for  or  paid. 
The  very  point  arose  in  Dutchman  v.  Tooth,  5  Bing.  N.  C,  577,  where  the 
guarantor  gave  a  guaranty  for  the  payment  of  the  proceeds  of  the  goods  the 
guarantee  had  consigned  to  bis  brother,  and  also  all  future  shipments  the  guar- 
antee might  make  in  consideration  of  two  shillings  and  sixpence  paid  him,  the 
guarantor.  And  the  court  held  the  guarantj^  good,  and  the  consideration  suffi- 
cient." 

It  is  worthy  of  note  that  in  the  case  from  which  this  extract  is  taken  the 
guaranty  was  substantially  the  same  as  that  in  the  present  case,  and  that  no 
question  was  made  as  to  a  notice  of  acceptance.  It  seems  to  have  been  treated 
as  a  complete  contract  by  force  of  its  terms.  It  does  not  affect  the  conclusion, 
based  on  these  views,  that  the  present  guaranty  was  for  future  advances  as  well 
as  an  existing  debt.     It  cannot,  therefore,  be  treated  as  if  it  were  an  engage- 
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ment,  in  which  the  only  consideration  was  the  future  credit  solicited  and 
expected.  The  recital  of  the  consideration  paid  by  the  guarantee  to  the  guar- 
antor shows  a  completed  contract,  based  upon  the  mutual  assent  of  the  parties; 
and  if  it  is  a  contract  at  all,  it  is  one  for  all  the  purposes  expressed  in  it.  It  is 
an  entirety,  and  cannot  be  separated  into  distinct  parts.  The  covenant  is 
single,  and  cannot  be  subjected  in  its  interpretation  to  the  operation  of  two 
diverse  rules.  Of  course  the  instrument  takes  effect  only  upon  delivery.  But 
in  this  case  no  question  was  or  could  bo  made  upon  that.  It  was  admitted  that 
it  was  delivered  to  Gordon  for  delivery  to  the  plaintiffs  below,  and  that  he 
delivered  it  to  them. 

Bat  if  we  should  consider  that,  notwithstanding  the  completeness  of  the  con- 
tract as  such,  the  guaranty  of  future  advances  was  subject  to  a  condition  implied 
by  law,  that  notice  should  be  given  to  the  guarantor  that  the  guarantee  either 
would  or  had  acted  upon  the  faiih  of  it,  we  are  led  to  inquire,  what  effect  is 
to  be  given  to  the  use  of  the  words  which  declare  that  the  guarantors  thereby 
"  guaranty  unto  them,  the  said  Wells,  Fargo  &  Co.,  uncondiiioimllij^  at  all  timeSy 
any  indebtedness  of  Gordon  &  Co.,  etc.,  to  the  extent  and  not  exceeding  the 
sum  of  $10,000,  for  any  overdrafts  now  made,  or  that  hereafter  may  be  made, 
at  the  bank  of  said  Wells,  Fargo  &  Co."  Upon  the  supposition  now  made,  the 
notice  alleged  to  be  necessary  arises  from  the  nature  of  such  a  guaranty.  It 
is  not  and  cannot  be  claimed  that  such  a  condition  is  so  essential  to  the  obliga- 
tion that  it  cannot  be  waived.  We  do  not  see,  therefore,  what  less  effect  can 
be  ascribed  to  the  words  quoted  than  that  all  conditions  that  otherwise  would 
qualify  the  obligation  are  by  agreement  expunged  from  it  and  made  void.  The 
obligation  becomes  thereby  absolute  and  unqualified;  free  from  all  conditions 
whatever.  This  is  the  natural,  obvious  and  ordinary  meaning  of  the  terms 
employed,  and  we  cannot  doubt  that  they  express  the  real  meaning  of  the  par- 
ties.  It  was  their  manifest  intention  to  make  it  unambiguous  that  Wells, 
Fargo  &  Co.,  for  any  indebtedness  that  might  arise  to  them  in  consequence  of 
overdrafts  by  Gordon  &  Co.,  might  securely  look  to  the  guarantors  without  the 
performance  on  their  part  of  any  conditions  precedent  thereto  whatever. 

§  212.  A  guaranty  is  to  be  construed  liherally. 

It  has  always  been  held  in  this  court  that,  notwithstanding  the  contract  of 
guaranty  is  the  obligsition  of  a  surety,  it  is  to  be  construed  as  a  mercantile  in- 
strument in  furtherance  of  its  spirit  and  liberally,  to  promote  the  use  and  con- 
venience of  commercial  intercourse.  This  view  applies  with  equal  force  to  the 
exceptions  to  the  other  charges  and  refusals  to  charge  of  the  court  below.  These 
exceptions  are  based  on  the  propositions:  1.  That  if  Wells,  Fargo  &  Co.  neg- 
lected to  notify  the  defendants  below  of  the  amount  of  the  overdraft  within  a 
reasonable  time  after  closing  the  account  of  Gordon  &  Co.;  and,  2.  That  if  they 
failed  within  a  reasonable  time  after  demand  of  payment  made  upon  Gordon 
&  Co.,  to  notify  the  defendants  of  the  default,  the  plaintiffs  could  not  recover 
upon  the  guaranty.  For  if  the  necessity  in  either  or  both  of  these  contingen- 
cies existed  to  give  the  notice  specified,  it  was  because  the  duty  to  do  so  was, 
by  construction  of  law,  made  conditions  of  the  contract.  But  by  its  terms,  as 
we  have  shown,  the  contract  was  made  absolute,  and  all  conditions  were 
waived. 

§  213.  Effect  of  failure  of  the  guarantee  to  give  notice  of  default. 

It  is  undoubtedly  true,  that  if  the  guarantee  fails  to  give  reasonable  notice 
to  the  guarantor  of  the  default  of  the  principal  debtor,  and  loss  or  damage 
thereby  ensues  to  the  guarantor,  to  that  extent  the  latter  is  discharged;  but 
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both  tho  laches  of  the  plaintiff  and  the  loss  of  the  defendant  mnst  concur  to 
constitute  a  defense.  If  any  intermediate  notice,  at  the  expiration  of  the  credit, 
of  the  extent  of  the  liability  incurred  is  requisite,  the  same  rule  applies.  Such 
was  the  express  decision  in  Louisville  Manuf.  Co.  v.  Welch,  supra.  An  unrea- 
sonable delay  in  giving  notice,  or  a  failure  to  give  it  altogether,  is  not  of  itself 
a  bar. 

There  was  a  question  made  at  the  trial  as  to  the  meaning  of  the  word  "  over- 
drafts," as  used  in  the  guaranty.  It  was  contended  that  it  would  not  include 
the'debit  balance  of  account  charged  to  Gordon  &  Murray,  and  assumed  by 
Gordon  &  Co.,  as  their  successors,  before  the  guaranty  was  made,  nor  charges 
of  interest  accrued  upon  the  balances  of  Gordon  &  Co.'s  account,  which  were 
entered  to  the  debit  of  the  account.  The  reason  alleged  was,  that  no  formal 
checks  were  given  for  these  amounts.  The  point  was  not  urged  in  argument 
at  the  bar,  and  was  very  properly  abandoned.  The  charges  were  legitimate 
and  correct,  and  the  balance  of  the  account  to  the  debit  of  Gordon  &  Co.  was 
the  overdraft  for  which  they  were  liable.  There  could  be  no  doubt  that  it  was 
embraced  in  the  guaranty.    We  find  no  error  in  the  record. 

Judgment  aJirmecL 

ADAMS  V.  JONEa 
(12  Peters,  207-214    1833.) 

Opinion  by  Mr.  Justice  Stoet. 

Statement  of  Facts. —  This  cause  comes  before  us  upon  a  certificate  of 
division  of  opinion  of  the  judges  of  the  circuit  court  of  West  Tennessee.  The 
plaintiffs,  Adams  and  others,  brought  an  action  against  the  defendant,  Jones,  for 
the  amount  of  certain  goods  supplied  by  them,  upon  the  credit  of  the  follow- 
ing letter  of  guaranty : 

**  Ealeigh,  September  25,  1S33. 
"J/r.  William  A.  Williama: 

"Sir  —  On  this  sheet  you  have  the  list  of  articles  wanted  for  Miss  Betsey 
Millers  millinery  establisliment,  which  you  were  so  very  good  as  to  offer  to 
purchase  for  her.  I  will  be  security  for  the  payment,  either  to  you  or  to  the 
merchants  in  New  York,  of  whom  you  may  purchase,  and  you  maj'  leave  this 
in  their  liands,  or  otherwise,  as  may  be  proper.  I  ho()e,  to  your  favor  and 
view,  will  be  added  all  possible  favor  by  the  merchants,  to  the  young  lad3%  in 
quality  and  prices  of  goods,  as  I  have  no  doubt  she  merits  as  much,  by  her  late 
knowledge  of  her  business,  industry  and  pure  conduct  and  principles,  as  any 
whatever.  Calvin  Jones." 

"After  the  compliment  that  is  paid  me  above,  I  should  hardly  be  willing  to 
place  my  name  so  near  it,  was  I  not  told  it  was  necessiiry  and  proper  the  mer- 
chants should  know  my  handwriting  generally,  and  particulasly  my  signatura 

"ElIZABEI'U    a.    MlLLEB." 

The  list  of  the  articles  was  appended  to  the  letter.  Upon  the  trial  of  the 
cause  upon  the  general  issue  before  the  jury,  it  occurred  as  a  question,  "  whether 
the  plaintiffs  were  bound  to  give  notice  to  the  defendant  that  they  had 
accepted  or  acted  upon  the  guaranty,  and  given  credit  on  the  faith  of  it." 
Upon  which  question  the  opinions  of  the  judges  were  opposed;  and  thereui>on, 
accordmg  to  the  act  of  congress,  on  motion  of  the  plaintiffs,  by  their  attornej^ 
the  point  has  been  certified  to  this  court.  A  statement  of  the  plead. ngs,  and 
also  a  statement  of  facts  made  under  the  direction  of  the  judges,  have  been 
certified  as  a  part  of  the  record. 
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§  214.  To  hold  a  guarantor^  notice  that  his  guaranty  has  been  accepted  is  neO' 
esmry. 

Some  diversity  of  opinion  has  existed  among  the  judges  as  to  the  true  nature 
and  extent  of  the  question  certified;  whether  it  meant  to  ask  the  opinion  of 
this  court,  whether,  under  all  the  circumstances  disclosed  in  the  evidence,  any 
personal  notice  to  the  defendant,  or  any  other  notice  than  wi)at  was  made 
known  to  "Williams,  was  necessary  to  fix  the  liability  of  the  defendant;  or 
whether  it  meant  only  to  put  the  general  question  of  the  necessity  of  notice  in 
CAses  of  guaranty.  If  the  former  interpretation  were  adopted,  it  would  call 
upon  this  court  to  express  an  opinion  upon  the  whole  facts  of  the  case,  instead 
of  particular  points  of  law  growing  out  of  the  same;  a  practice  which  is  not 
deemed  by  the  majority  of  the  court  to  be  correct,  under  the  act  of  congress 
on  this,  subject.  Act  of  1S02,  ch.  31,  §  G.  The  latter  is  the  interpreta- 
tion which  we  are  disposed  to  adopt;  and  the  question  which  under  this 
view  is  presented  is,  whether,  upon  a  letter  of  guaranty  addressed  to  a  partic- 
ular person,  or  to  persons  generally,  for  a  future  credit  to  be  given  to  the  party 
in  whose  favor  the  guaranty  is  drawn,  notice  is  necessarj'  to  be  given  to  the 
guarantor,  that  the  person  giving  the  credit  has  accepted  or  acted  upon  tlio 
guaranty,  and  given  the  credit  on  the  faith  of  it.  We  are  all  of  opinion  that 
ills  necessarj';  and  that  this  is  not  now  an  open  question  in  this  court,  after 
the  decisions  which  have  been  made  in  Russell  v.  Clark,  7  Cranch,  CI)  (g§  272- 
277,  infra)\  Edmondston  v.  Drake,  5  Pot.,  624  (§§  217-220,  it»fm)\  Douglass 
r.  Revnolds,  7  Pet.,  113  (§§  234-239,  infi^a)\  Lee  v.  Dick,  10  Pet.,  4S2  (.§§  224- 
220,  ififra);  and  again  recognized  at  the  present  term,  in  the  case  of  Reynolds 
V.  Douglass,  12  Pet.,  497  (§§  227-233,  infra).  It  is  in  itself  a  reasonable  rule, 
enabling  the  guarantor  to  know  the  nature  and  extent  of  his  liability;  to  exer- 
cise duo  vigilance  in  guarding  himself  against  losses  which  might  otherwise  be 
unknown  to  him;  and  to  avail  himself  of  the  appropriate  means  in  law  and 
equit3%  to  compel  the  other  parties  to  discharge  him  from  future  responsibility. 
The  reason  applies  with  still  greater  force  to  cases  of  a  general  letter  of  guar- 
anty; for  it  might  otherwise  be  impracticable  for  the  guanintor  to  know  to 
whom,  and  under  what  circumstances,  the  guaranty  attached;  and  to  what 
period  it  might  be  protracted.  Transactions  between  the  other  parties,  to  a 
great  extent,  might  from  time  to  time  exist,  in  which  credits  might  be  given, 
and  payments  might  be  made,  the  existence  and  due  appropriation  of  which 
might  materially  atfect  his  own  rights  and  security.  If,  therefore,  the  question 
were  entirely  new,  we  should  not  be  disposed  to  hold  a  different  df>ctrine;  and 
we  think  the  English  decisions  are  in  entire  conformity  to  our  own. 

It  is  highly  probable  that  the  real  questions  intended  to  be  raised  before  this 
court,  upon  the  certificate  of  division,  were  whether,  upon  the  whole  evidenco, 
Williams  was  not  to  be  treated  as  the  agent  of  the  defendant,  as  well  as  of 
Miss  Miller,  in  the  procurement  of  this  credit  from  the  plaintiffs;  and  if  so, 
whether  the  knowledge  of  Williams  of  the  credit  by  the  plaintiffs  to  Miss 
Miller,  upon  the  fuith  of  the  guarantj*,  was  not  full  notice  also  to  the  delend- 
ant,  and  thus  dis|M?nsed  with  any  further  and  other  notice  to  the  defendant. 
These  were  matters  of  fact,  very  proper  for  the  consideration  of  the  jury  at 
the  trial;  and,  if  satisfactorily  established,  would  have  dispensed  with  any 
further  notice;  but  are  by  no  means  matters  of  law  upon  which  we  are  called, 
on  the  present  occasion,  to  give  any  opinion.  A  certificate  will  be  sent  to  the 
circuit  court,  in  conformity  to  this  opinion. 

Mb.  Justice  Baldwin  dissented. 
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BLEEKER  v,  HYDE. 
(Circuit  Court  for  Michigan:  8  McLean,  270-381.     1843.) 

Opinion  by  the  Court. 

Statement  OF  Facts. —  The  defendant  gave  the  followino^  letter  of  credit: 
"Messrs  Erastus  Oorney  &  Co.,  New  York:  Gentlemen,  I  hereby  authorize 
Messrs.  A.  &  D.  Wallingsford  to  purchase  goods,  such  as  they  may  wish  to,  in 
my  name  and  on  my  account,  to  the  amount  of  $2,500.  (Signed)  O.  M.  Hydk, 
20ih  September,  1841."  Under  this  letter  Waliingsfords  purchased  goods  of 
Corney  ife  Co.  to  the  amount  of  $1,453,  and  of  the  plaintiff  to  the  amount  of 
$1,046.04. 

It  is  objected  that  the  letter  of  credit  did  not  authorize  a  purchase  from  the 
plaintiff,  and  that  consequently  the  defendant  is  not  bound.  In  Grant  v.  Na\'- 
lor,  4  Cranch,  224  (§§  240,  241,  infra\  it  was  held  that  a  letter  of  credit 
addressed  by  mistake  to  John  and  Joseph  Naylor,  and  delivered  to  John  and  Jer- 
emiah Naylor,  will  not  support  an  action  by  John  and  Jeremiah,  for  goods 
furnished  by  them  to  the  bearer  upon  the  faith  of  the  letter  of  credit.  A  surety 
is  not  answerable  beyond  the  scope  of  his  engagement.  Walsh  v.  Bailie, 
10  Johns.,  179;  Penoyer  v.  Watson,  16  Johns.,  99;  Robbins  t?.  Bingham,  4 
Johns.,  475. 

§  2 1 5.  A  letter  Tjcas  addressed  to  A.^  andpurchases  were  made  from  B.  Guar- 
antor held  liahley  especially  as  he  approved  of  the  purchases, 

Alihough  the  letter  of  defendant  is  directed  to  Corney  &  Co.,  yet  it  does 
not  appear  from  its  language  to  have  been  alone  intended  for  them.  The  lan- 
guage is  general —  *'that  he  had  authorized  A.  &  D.  Wallingsford  to  purchase 
goods  on  bis  account  to  the  amount  of  $2,500."  Ke  does  not  say  he  had 
authorized  the  purchase  of  goods  from  them.  Had  such  been  the  language  of 
the  letter,  it  would  be  clear  from  the  cases  above  cited,  that,  by  virtue  of  the 
letter,  the  defendant  would  not  have  been  bound  by  a  purchase  from  any  other 
person  or  firm.  But  the  case  does  not  necessarily  turn  upon  the  construction 
of  the  letter  of  credit,  as  it  has  been  proved  that,  after  the  purchases  were 
made,  the  defendant  saw  and  approved  of  the  invoices.  And  it  further  ap- 
pears that  the  defendant  took  the  remaining  goods  into  possession,  on  the  ground 
that  he  was  bound  to  pay  for  them.  The  goods  were  charged  to  the  defend- 
ant in  the  invoices.  This  is  sufficient  to  show  that  the  defendant  approved  of 
the  purchases,  and  he  is  consequently  bound  to  pay  for  them. 

§  21 6.  Notice  of  the  acceptance  of  a  letter  of  credit  is  unnecessary  when  pur- 
chases under  it  are  made  in  the  name  of  the  guarantor. 

No  notice  of  the  acceptance  of  the  letter  of  credit,  by  the  plaintiff,  was  nec- 
essary, as  the  purchases  were  made  in  the  name  of  the  defendant.  Verdict  for 
the  plaintiff  and  judgment. 

EDMONDST   N  v.  DRAKE. 
(6  Peters,  624-^0.     1881.) 

Opinion  by  Marshall,  C.  J.  . 

Statement  of  Facts. —  This  suit  was  instituted  by  Drake  and  Mitchel,  mer- 
chants, of  Havana,  in  Cuba,  against  Charles  Edraondstpn,  merchant,  of  Charles- 
ton, in  the  court  of  the  United  States  for  the  sixth  circuit  and  district  of  South 
Carolina  in  order  to  recover  the  balance  of  an  account  due  to  Drake  and 
Mitchel,  from  J.  &  T.  Robson,  who  were  merchants  and  partners,  of  Columbia, 

in  South  Carolina.     Thomas  Robson  being  about  to  proceed  to  the  Havana,  for 
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tbe  purpose  of  making  a  specalation  in  coffee,  obtained  from  Mr.  Edmondston 
the  following  letter  of  credit: 

"Charleston,  April  16,  1825. 
"  Messrs.  Castillo  and  Black: 

'•Gkntlemex  —  Tlie  present  is  intended  as  a  letter  of  credit,  in  favor  of  my 
regarded  friends  Messrs.  J.  &  T.  Hobson,  to  the  amount  of  $^0,000  or  $50,000, 
which  sum  they  may  wish  to  invest  through  you  in  the  produce  of  your  island. 
Whatever  enoragements  these  gentlemen  may  enter  into  will  be  punctually  at- 
tended to.  With  my  best  wishes  for  the  success  of  this  undertaking,  I  am, 
gentlemen,  yours  respectfully,  Charles  Edmonoston." 

On  bis  arrival  in  Havana,  Mr.  Eobson  presented  his  letter  of  credit  to 
Messrs.  Castillo  and  Black,  who,  being  unable  to  undertake  the  business,  intro- 
duced bim  to  Drake  and  Mitcbel,  and  showed  them  the  letter  of  Mr.  Edmond- 
ston,  but  did  not  deliver  it  to  them.  At  this  interview  an  agreement  was 
entered  into  between  Robson,  and  Drake  and  Mitchel,  the  particulars  of  which 

are  slated  in  the  following  letter: 

«  Havana,  April  28,  1825. 
*'  Messrs.  Drake  and  Mlichel: 

'"Gentlemen — I  intend  sailing  to-morrow  morning,  in  the  schooner  Felix, 
bound  for  Charleston,  South  Carolina,  wind  and  weather  permitting.  I  will 
thank  you  to  execute  the  following  order  at  your  earliest  convenience,  pro- 
vided you  feel  j'ourselves  warranted  in  so  doing  from  the  letter  of  credit  I  pro- 
duced, namely,  two  to  three  thousand  bags  of  prime  green  Havana  coffee, 
provided  the  same  can  be  had  at  prices  from  eleven  to  thirteen,  dollars,  and  for 
extra  prime  lafgo  lots  thirteen  and  a  half.  Bdls  on  New  York  at  sixty  days, 
at  two  and  a  half  to  five  per  cent,  premium,  and  to  be  governed  in  said  pur- 
chase by  the  rise  and  fall  in  foreign  markets,  exercising  your  better  j  a(l;^ment 
thereon.  Said  coffee  to  be  forwarded  by  first  good  opportunity,  to  Ciiarleston, 
South  Carolina,  on  baard  of  a  good,  sound  and  substantial  vessel,  addressed  to 
the  care  of  Boj'^ce  and  Henry,  Kunhart's  wharf,  Charleston.  Bills  of  lading 
to  be  immediately  forwarded  to  New  York,  and  insurance  ordered  thereon  to 
the  full  amount.  Invoice  of  coffee,  with  duplicate  loading,  to  be  made  out  in 
the  name  of  J.  and  T.  Robson,  and  forwarded  with  advice  of  drafts  to  the 
care  of  Bo^'ce  and  Henry,  Charleston.  Wishing  you  success  in  said  purchase, 
and  claiming  your  particular  attention  thereto,  I  am,  gentlemen,  your  obedient 
servant,  Tno.  Hudson. 

^'Please  inform  me  the  name  of  the  house  to  whom  the  bills  of  lading,  etc., 
will  be  addressed." 

On  the  succeeding  day,  notice  of  this  arrangement  was  communicated  to 

Charles  Edmondston  in  the  following  letter: 

"Havana,  April  29,  1825. 
"  Clinrles  Edmondston^  Ef^qxvire: 

**  Dear  Sik  —  In  virtue  of  your  letter  of  credit  to  Messrs.  Castillo  and  Black, 

in  favor  of  Messrs  J.  and  T.  Robson,  and  at  their  request,  we  have  consented 

to  purchase  two  thousand  bags  of  coffee,  to  be  consigned  to  Messrs.  B  \yce  and 

Henry,  of  your  city;  the  insurance  to  be  effected  by  Alessrs.  Goodhue  &  Co., 

of  New  York,  upon  whom  we  are  to  draw  for  the  amount,  by  reason  of  the 

facility  of  negotiations,  Mr.  Robson  or  his  friends  remitting  the  money  to 

these  gentlemen  to  meet  our  drafts.     Mr.  Robson,  who  carries  this,  will  no 

doubt  explain  to  you,  in  person,  this  negotiation,  and  wo  trust  that  there  will 

be  no  demur  in  forwarding  the  necessary  funds,  with  the  costs  of  insurance. 

We  are,  etc.,  Drake  and  Mitchel." 
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On  the  25th  of  May,  a  short  letter,  on  business,  from  Charles  Edmondston  to 
Drake  and  Mitchel,  concluded  in  these  terms: 

"In  acknowledging  the  receipt  of  yours  of  the  29th  of  April,  I  cannot  help 
expressing  my  grateful  feelings  at  the  manner  you  treated  my  letter  of  credit 
in  Robson's  favor.     I  am,  etc.,  Charles  EJmondston." 

The  shipment  of  coffee  for  J.  and  T.  llobson  was  completed  by  the  17th  of 
May,  and  on  the  21st  of  that  month  Drake  and  Mitchel  had  drawn  bills  on 
New  York  for  nearly  $15,000,  which  were  regularly  paid.  On  that  day  they 
determined,  of  their  own  accord,  to  change  the  mode  of  reimbursement,  and 
on  the  25th  drew  bills  on  London  for  £4,000  sterling.  This  was  communicated 
to  Messrs.  Boyco  and  Henry,  the  agents  of  J.  and  T.  llobson,  at  Charleston,  in 
the  following  letter: 

"  2l8t  May,  1825. 

"  GENTLEMEy — We  crave  reference  to  our  last  respects  per  brig  Catharine, 
which  vessel,  we  hope,  is  safely  arrived  at  this  date.  We  have  this  day  re- 
ceived accounts  from  your  city,  and  from  New  York,  announcing  to  us  the 
decline  in  the  price  of  coffee;  it  is,  therefore,  well  that  we  had  not  gone  to  the 
full  extent  of  the  instructions  of  Mr.  Robson.  We  also  note  the  decline  of 
your  exchange  on  London,  and  as  ours  is  still  maintained  at  fourteen  per  cent, 
it  has  occurred  to  us  to  alter  our  plan  of  reimbursements,  for  the  benefit  of 
the  interested  in  these  coffee  purchases,  by  drawing  on  London  for  the  balance 
of  our  shipments;  for  some  houses  here  are  drawing  on  the  United  States  at 
par,  to  one  per  cent.,  a  rate  which  we  cannot  submit  to;  we  are  accordingly 
about  to  value  'on  our  friends,  Messrs.  Campbell,  Bowden  &  Co.,  to  be  cov- 
ered by  you,  or  Messrs.  Goodhue  ife  Co.,  as  you  may  direct,  to  the  amount  of 
£4,000  sterling,  which  at  $441,  at  fourteen  per  cent.,  amounts  to  $20,246.40. 
And  we  have  already  drawn  upon  Messrs.  Goodhue  &  Co.,  $12,699.12,  with 
premium,  three  and  two  and  a  half  per  cent.,  $337.43;  and  to  complete  this 
account  we  have  again  drawn  on  the  same  $2,071.34,  at  two  and  a  half  per 
cent.,  $2,123.12;  making  together  $35,400.07,  from  which,  deducting  our  com- 
mission for  drawing  and  negotiating,  two  and  a  half  per  cent.,  the  remainder, 
$34,522,  will  then  be  equal  to  the  amount  of  our  three  invoices  per  Eagle, 
Hannah  and  Catharine,  as  per  inclosed  statement.  We  trust  that  these  dispo- 
sitions will  meet  your  approbation,  and  we  pray  you  to  make  the  necessary 
remittances  to  Messrs.  Campbell,  Bowden  &  Co.,  including  their  commission 
and  an}'  other  incidental  charges," 

On  the  same  same  day  Drake  and  Mitchel  drew  their  last  bill  on  New  York, 
which  was  duly  honored.  J.  and  T.  Robson,  afterwards,  on  the  4th  of  June, 
assented  to  this  alteration  in  the  mode  of  reimbursement;  and  directed  their 
agents,  Boyce  and  Ilenry,  to  conform  to  it.  They  remitted  a  bill  drawn  bj'  J. 
B.  Clough  on  his  firm  of  Crowder,  Clough  &  Co.,  of  Liverpool,  at  sixty  days' 
sight,  for  £4,000,  on  account  of  Drake  and  Mitchel.  No  notice  of  this  transac- 
tion appears  to  have  been  given  to  Mr.  Edmondston.  On  the  16th  September 
Drake  and  Mitchel  inclosed  to  him  for  collection  a  small  order  on  T.  Eobson 
in  the  following  words: 

"Havana,  16th  September,  1825. 
"  Thomas  Rohsnn^  E>iq.^  Charlesto7i: 

**  Please  pay  Charles  EJniondston,  Esq.,  or  order,  the  sum  of  $26,  for  balance 
of  your  account  with.  Dear  Sir,  Your  obedient  servants,  Drake  and  Mitchel." 

The  bill  on  Crowder,  Clough  &  Co.  having  been  returned  under  dishonor, 
Drake  and  Mitchel,  in  a  letter  of  the  loth  of  October,  employed  Mr.  Edmond- 
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ston,  as  their  agent,  to  obtain  its  amoant  from  tbe  Bobsons,  or  from  Boyce  and 
Henrv.  In  a  letter  of  the  5th  of  November  Mr.  Edmondston  informed  Drake 
and  Mitchel  of  the  ill  saccess  of  his  endeavors  to  procure  payment.  The  Rob- 
sons,  who  were  insolvent,  considered  themselves  as  discharged  from  the  debt 
by  remitting  the  billon  London  in  conformity  with  the  directions  of  Drake  and 
Mitchel;  and  Boyce  and  Henry,  whose  names  were  not  on  the  bill,  said  they 
had  acted  only  as  agents  of  the  Bobsons,  and  of  Drake  and  Mitchel.  After 
some  correspondence  between  Mr.  Edmondston  and  Drake  and  Mitchel  on  the 
liability  of  the  former  for  the  protested  bill  on  Crowder,  Clough  &  Ca,  in  the 
coarse  of  which  Mr.  Edmondston  transmitted  to  them  a  copy  of  his  letter  to 
Castillo  and  Black,  this  suit  was  instituted  on  the  original  letter  of  credit  of  the 
16th  of  April,  1825,  and  on  the  letter  addressed  by  Edmondston  to  Drake  and 
Mitchel  on  the  25th  of  May  following. 

At  the  trial  of  the  cause  the  following  bills  of  exceptions  were  taken : 

1st  Exception.  The  counsel  for  the  defendant  insisted  that  the  letter  of  the 
defendant  of  the  16th  of  April,  1S25,  addressed  to  Castillo  and  Black,  was  not  a 
general  letter  of  credit,  but  an  engagement  only  to  guaranty  the  contracts  of 
J.  and  T.'  Bobson  with  Castillo  and  Black,  and  not  with  the  plaintiffs;  and  that 
the  said  guaranty  was  not  assignable;  and  that  the  defendant  on  the  said  letter 
was  not  accountable  to  the  plaintiffs.  But  the  court  instructed  the  jury  that 
the  said  letter  of  the  16th  of  April,  1825,  was  a  general  letter  of  credit  in  favor 
of  J.  and  T.  Bobson ;  that  it  authorized  the  said  Castillo  and  Black  not  only  to 
g.ve,  but  to  procure,  a  credit  for  the  said  Bobsons;  and  if  the  jury  believed  that 
under  the  said  letter  the  said  Castillo  and  Black  had  procured  such  credit  for 
ttiem  with  Drake  and  Mitchel,  that  Drake  and  Mitchel,  the  plaintiffs,  had, 
under  this  letter,  the  same  right  to  call  on  the  defendant  to  make  good  tbe  con- 
tracts of  J.  and  T.  Bobson  with  them,  the  plaintiffs,  as  Castillo  and  Black 
would  have  had,  if  they,  Castillo  and  Blick,  had,  on  the  faith  of  this  letter, 
contracted  with  the  said  J.  and  T.  Bobson. 

2d.  And  the  counsel  for  the  defendant  contended,  and  so  moved  the  court  to 
instruct  the  jury,  that  in  order  to  make  the  defendant  liable  to  the  plaintiffs, 
under  the  said  contract,  they  were  bound  by  the  law  merchant  to  give  him  due 
notice  thereof ;  and  as  the  defendant  neither  received  notice  of,  nor  ever  assented 
to,  the  subsequent  change  as  to  the  place  or  form  of  payment,  he  was  fully  dis- 
charged therefrom;  on  which  the  court,  being  divided  in  opinion,  refused  to 
give  the  instruction.  It  was,  therefore,  not  given  to  the  jury;  and,  on  the  con- 
trary, his  honor  Judge  Lee,  one  of  the  presiding  judges,  charged  and  instructed 
the  jury  that  they,  tbe  plaintiffs,  were  not  bound  to  give  the  defendant  notice 
of  the  original  contract,  and  though  they  gave  him  notice  of  it,  they  were  not 
bound  to  give  him  notice  of  the  alteration  made  in  it. 

3d.  And  the  counsel  for  the  defendant  argued  to  the  court,  and  requested  the 
court  so  to  instruct  the  jury,  that  if  the  defendant  was  bound  at  all  to  the 
plaintiffs  he  was  bound  for  the  performance  of  the  agreement  made  between 
the  Bobsons  and  the  plaintiffs,  as  set  focth  in  the  letter  of  Thomas  Bobson  to 
them,  dated  the  2Sth  of  April,  and  the  plaintiffs'  letter  of  the  29Lh  of  April, 
1825,  to  the  defendant;  and  that  the  arrangement  afterwards  made  between  the 
plaintiffs  and  Bobson,  for  payment  in  London,  instead  of  New  York,  was  an 
alteration  of  the  contract;  and  the  defendant,  not  having  consented  thereto, 
was  not  bound  for  the  performance  of  the  agreement  thus  altered,  but  was  dis- 
charged from  his  liability,  if  in  fact  he  was  at  all  liable;  but  the  court  being 

divided,  refused  to  give  such  instruction. 
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4rth.  And  the  counsel  for  the  defendant  farther  argoed  to  the  conrt,  and  re- 
quested the  court  so  to  charge  and  instruct  the  jury,  that  the  guaranty  of  the 
defendant  was,  not  a  continuing  guaranty,  and  could  not  be  extended  to  any 
other  engagements  than  those  mentioned  in  the  letter  of  the  plaintiffs  to  him, 
of  the  29ih  of  April  aforesaid,  and  set  forth  in  that  of  Thomas  Eobson  to  them, 
of  the  2Sth  of  April  aforesaid;  and  that  the  change  in  the  place  of  payment, 
from  New  York  to  London,  made  without  due  notice  thereof  giren  to  the  de- 
fendant, discharged  him  from  the  said  guaranty;  bat  the  court  being  divided 
in  opinion,  refused  to  give  such  instruction. 

6th.  And  the  counsel  for  the  defendant  further  argued  to  the  court,  and  re- 
quested the  court  so  to  charge  and  instruct  the  jury,  that  the  plaintiffs,  in  their 
letter  of  the  20th  of  April,  having  given  notice  to  the  defendant  of  the  contract 
made  by  them  with  the  Kobsons,  in  virtue  of  his,  the  defendant's,  letter  of  the 
16th  of  April,  were  bound  to  give  him  notice  of  the  change  of  the  contract; 
and  as  they  did  not  give  him  any  such  notice  he  is  thereby  discharged.  But 
the  conrt,  being  divided  in  opinion,  refused  to  give  the  instruction;  it  was, 
therefore,  not  given  to  the  jury;  and  on  the  contrary,  his  honor  Judge  Lee,  one 
of  the  presiding  judges,  charged  and  instructed  the  jury  that  the  plaintiffs  were 
not  bound  to  give  the  defendant  notice  of  the  original  contract;  and  though 
they  gave  him  notice  of  it,  they  were  not  bound  to  give  him  notice  of  any 
alteration  made  in  it. 

§  2 1 7.  A  letter  of  credit  addressed  to  one  person^  acted  on  hy  anothei\  hinds  the 
writer  if  he  ratifies  the  change. 

The  jury  found  a  verdict  for  the  plaintiffs,  the  judgment  on  which  is  brought 
before  this  court  by  writ  of  error.  In  the  view  which  the  court  takes  of  the 
case,  it  is  unnecessary  to  decide  on  the  first  instruction  given  by  the  circuit 
court.  If  the  letter  of  the  IGthof  April,  1825,  was  limited  to  Castillo  and 
Black,  that  of  the  35th  of  May  unquestionably  sanctioned  the  advances  made 
by  Drake  and  Mitchel  on  its  authority,  and  made  Edmondston  responsible  for 
Kobson's  contract  with  them.  It  is  on  his  part  a  collateral  undertaking,  which 
binds  him  as  surety  for  the  Eobsons,  that  they  will  comply  with  their  con- 
tract. No  doubt  exists  respecting  his  original  liabilit}'.  The  inquiry  is,  has 
the  subsequent  conduct  of  the  parties  released  him  from  it? 

It  is  necessary  to  ascertain  exactly  what  the  contract  really  was.  The  evi- 
dence of  it  is  to  be  found  in  the  letter  of  T.  Robson  to  Drake  and  Mitchel,  of 
the  28th  of  April,  1825,  and  in  the  letter  written  by  Drake  and  Mitchel  to  Ed- 
mondston on  the  succeeding  day.  The  first  states  the  order  to  be  executed  by 
Drake  and  Mitchel.  It  is  for  ^^  two  thousand  to  three  thousand  bags  of  prime 
green  Havana  coffee,  provided  the  same  can  be  had  at  prices  from  $11  to  $13, 
and  for  extra  prime  large  lots  $13.50.  Bills  on  New  York  at  sixty  days,  at  two 
and  a  half  to  five  per  cent,  premium,  and  to  be  governed  in  said  purchase  by 
the  rise  or  fall  in  foreign  markets,  exercising  your  better  judgment  thereon." 
The  last  states  it  to  EJmondston  in  the  following  words:  **  We  have  consented 
to  purchase  two  thousand  bags  of  coffee,  to  be  consigned  to  Messrs.  Boyce  and 
Ilenry,  of  your  city,  the  insurance  to  be  effected  by  Messrs.  Goodhue  &  Co., 
of  New  York,  upon  whom  we  are  to  draw  for  the  amount,  by  reason  of  the 
facility  of  negotiation;  Mr.  Eobson  or  his  friends  remitting  the  money  to  these 
gentlemen  to  meet  our  drafts." 

The  contract  consists  of  the  quantity  of  coffee  to  be  purchased,  the  house  to 
which  it  was  to  be  shipped,  and  the  mode  of  payment.  On  the  quantity  to  be 
purchased,  Drake  and  Mitchel  were  to  exercise  their  judgment.     It  was  to  be 
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from  two  thonsand  to  three  thousand  bags,  as  the  rise  or  fall  of  foreign  markets 
might  render  advisable.  The  letter  of  Drake  and  Mitchel,  giving  notice  of  the 
contract  to  Edmondston,  shows  their  determination  to  limit  their  purchase  to 
two  thousand  bags.  On  the  other  parts  of  the  contract,  if  we  are  to  judge  from 
its  language,  they  could  exercise  no  discretion-  The  coffee  was  to  be  shipped 
to  Boyce  and  Henry,  of  Charleston,  and  the  mode  of  payment  was  settled 
definitively.  It  was  to  be  by  remittances  to  Messrs.  Goodhue  &  Co.,  New 
York,  on  whom  Drake  and  Mitchel  were  to  draw  at  a  rate  of  exchange  settled 
between  the  parties.  This  contract  was  obligatory  in  all  its  parts,  and  when 
communicated  to  Mr.  Edmondston,  gave  him  precise  information  to  the  extent 
of  his  liability.  His  letter  of  the  25th  May  was  written  with  a  view  to  the 
particular  contract  which  had  been  thus  communicated. 

§  218.  the  guarantor  is  entitled  to  notice. 

In  estimating  the  influence  of  this  notice  on  the  cause,  it. has  been  supposed 
of  some  consequence  to  establish  its  necessity.  The  district  judge,  sitting  in 
the  circuit  court,  informed  the  jury  that  it  was  not  necessary.  The  attempt 
has  not  been  made  to  sustain  this  instruction  in  its  terms,  but  to  explain  it  so  as 
to  limit  it  to  the  necessity  of  giving  Mr.  Edmondston  notice  of  the  mode  in  which 
Drake  and  Mitchel  were  to  be  reimbursed  for  the  coflFee.  This  was  probably 
the  intention  of  the  judge.  It  would  indeed  be  an  extraordinary  departure 
from  that  exactness  and  precision  which  peculiarly  distinguish  commercial 
transactions,  which  is  an  important  principle  in  the  law  and  usage  of  merchants, 
if  a  merchant  should  act  on  a  letter  of  this  character,  and  hold  the  writer  re- 
sponsible, without  giving  notice  to  him  that  he  had  acted  on  it.  The  authori- 
ties quoted  at  the  bar  on  this  point  unquestionably  establish  this  principle.  If 
it  were  incumbent  on  Drake  and  Mitchel  to  give  notice  to  Mr.  Edmondston  that 
they  had  acted  on  his  letter  of  credit,' did  the  nature  of  the  transaction  require 
a  communication  of  that  part  of  the  contract  which  stipulated  for  the  mode  of 
payment? 

§  319.  A  stipulation  in  an  order  for  goods^  that  they  are  to  he  paid  for  in  bills 
on  a  certain  place,  renders  the  place  of  payment  a  material  part  of  t/ve  contract. 

It  cannot  be  alleged  that  this  part  of  it  was  of  no  importance,  or  that  it  did 
not  concern  Mr.  Edmondston.  It  is  an  essential  article  in  all  contracts,  and 
was  of  peculiar  interest  to  Mr.  Edniondston  in  this.  The  parties  thought  the 
particular  mode  of  reimbursement  of  sufficient  importance  to  stipulate  for  it 
expressly  in  their  agreement.  We  cannot  determine  positively  whether  it  was 
or  was  not  a  matter  of  indifference  to  them.  They  selected  this,  and  when  se- 
lected it  became  a  part  of  the  contract.  Each  had  consequently  a  right  to 
insist  upon  it. 

We  have  said  that  this  part  of  the  agreement  was  of  peculiar  interest  to  Mr. 
Edmondston.  For  any  failure  in  it  he  was  responsible.  Being  informed  of 
the  place  on  which  bills  were  to  be  drawn  by  Drake  and  Mitchel,  and  to  which 
remittances  to  meet  them  were  to  be  made,  he  was  enabled  to  bestow  that  gen- 
eral attention  on  the  course  of  the  business  which  he  might  think  necessary 
for  his  own  safety.  He  might  observe,  generally,  the  shipments  made  on  ac- 
count of  the  Robsons  to  New  York,  and  be  led  to  further  inquiry  by  any  ap- 
parent remissness.  Drake  and  Mitchel  seem  to  have  given  him  the  information 
with  this  view.  After  saying  they  are  to  draw  on  Messrs.  Goodhue  &  Co.  of 
Xew  York,  they  add,  "Mr.  Robson  or  his  friends  remitting  the  money  to  these 

gentlemen  to  meet  our  drafts."    It  was  essential  to  Mr.  Robson,. or  to  the 
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friends  by  whom  the  remittances  might  be  made,  that  the  place  and  persons  to 
whom  they  might  be  made  should  be  fixed. 

§  220.  Alterations  in  a  contract  excuse  a  guarantor j  jf  made  without  his 
assent 

We  cannot  consider  this  part  of  the  agreement  as  immaterial.  It  was  the 
part  in  which  Mr.  Edmondston  was  most  deeply  interested.  Being  part  of  the 
contract,  it  is  not  pretended  that  Drake  and  Mitchel  could  alter  it  without 
the  consent  of  the  Robsons.  They  could  no  more  vary  a  contract  made,  than 
they  could  make  one  originally.  The  one  as  much  as  the  other  requires  the 
consent  of  both  parties.  Drake  and  Mitchel,  and  the  Kobsons,  being  capable 
of  binding  themselves  by  an  original  contract,  were  equally  capable  of  varying 
that  contract  at  will.  But,  though  capable  of  binding  themselves,  they  were 
.  not  capable  of  binding  Mr.  Edmondston.  To  this  bis  own  consent  was  indis- 
pensable. Any  new  stipulation  introduced  into  it  was  so  far  a  new  contract, 
which  could  only  affect  themselves.  Mr.  Edmondston  was  a  stranger  to  it, 
unless  his  letter  to  Castillo  and  Black,  of  the  16th  of  April,  1825,  in  connec- 
tion with  his  letter  to  Drake  and  Mitchel,  of  the  25th  of  May,  in  the  same 
year,  made  him  a  party  to  it. 

The  letter  of  the  16th  of  April,  in  its  object  and  its  language,  is  limited  to  a 
contract  to  be  made  by  Mr.  Robson  during  his  stay  in  Havana.  It  was  writ- 
ten for  a  special  purpose,  and  its  obligation  could  be  extended  no  further  when 
that  purpose  was  accomplished.  It  was  intended  to  pledge  the  credit  of  the 
writer  to  the  amount  of  $40,000  or  $50,000,  to  be  invested  by  Mr.  Kobson  in 
the  purchase  of  the  produce  of  the  island.  The  letter  was  directed  to  an  opera- 
tion for  which  Mr.  Kobson  went  to  the  Havana,  and  which  was  to  be  completed 
while  there.  It  was  addressed  to  merchants  of  that  place,  and  relates  to  an 
operation  to  be  performed  in  that  place.  If,  instead  of  proceeding  to  the 
Havana,  and  purchasing  the  produce  of  the  island,  he  had  proceeded  to  Great 
Britain  and  purchased  a  cargo  of  woolens,  it  would  scarcely  be  pretended  that 
the  vendor  trusted  to  this  letter.  Still  less  could  it  be  pretended,  if,  after  act- 
ually making  the  contract  in  Havana,  he  had  proceeded  to  Europe  and  made 
purchases  in  that  part  of  the  world.  The  cases  cited  in  argument  show  that, 
in  law^  and  in  the  understanding  of  commercial  men,  the  credit  given  by  such 
a  letter  is  confined  to  the  particular  operation  and  to  the  particular  time.  It 
extended  to  no  contract  made  by  Robson  after  returning  to  the  United  States. 

Still  less  can  the  letter  of  the  25th  of  May  avail  the  defendants  in  error. 
That  is  obviouslv  confined  to  the  contract  stated  in  tne  letter  of  Drake  and 
Mitchel,  to  which  it  is  an  answer.  The  credit  then  given  in  the  letter  of  Mr. 
Edmondston  was  exhausted  bv  the  contract  made  bv  Robson  while  at  Havana, 
and  the  extent  of  his  responsibility  under  those  letters  is  confined  to  that  con- 
tract. Drake  and  Mitchel,  and  the  Robsons,  could  no  more  affect  him  by  any 
change  in  its  terms,  than  by  an  entirely  new  stipulation,  or  an  entirely  new- 
contract.  It  has  been  said  that  this  change  was  made  for  the  advantage  of  the 
Robsons,  and  with  their  consent.  It  is  immaterial  whether  it  was  made  for 
the  benefit  of  the  Robsons,  or  of  Drake  and  Mitchel,  or  of  both.  They  had 
no  right  to  vary  a  contract  for  their  own  benefit  at  the  hazard  of  Mr.  Ed- 
mondston. It  has  been  urged  that  the  risk  of  remittances  to  New  York  was 
as  great  as  the  risk  of  bills  on  England.  Were  this  true,  it  could  not  affect  the 
case.  Mr.  Edmondston  had  a  right  to  exercise  his  own  judgment  on  the  risk; 
and  the  persons  who  varied  this  contract  had  no  right  to  judge  for  him*    But 
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IS  it  true  that  the  risk  was  not  increased?  While  payments  were  to  be  made 
in  New  York,  the  agents  in  the  transaction  were  in  some  measure  within  the 
view  of  Mr.  EdmoiMlston.  He  could  observe  their  situation,  and  act  for  his 
own  safet3'.  This  power  is  essentially  diminished,  when  a  bill  without  his 
knowledge,  on  a  house  of  whose  stability  he.  may  be  ignorant,  is  remitted  at 
sixtv  days'  siofht  to  Ens^Iand.  It  is  on  every  reasonable  calculation,  at  all 
events,  a  prolongation  of  the  risk. 

The  contract  at  the  Havana  may  be  considered  as  one  to  be  performed  imme- 
diately. It  does  not  appear  that  any  time  was  given  for  the  shipment  of  the 
coffee;  and  the  whole  transaction  has  the  appearance  that  the  bills  were  to  be 
drawn  as  soon  as  the  coffee  was  shipped.  The  last  bill  on  New  York  was 
drawn  on  the  21st  of  May,  and  notice  of  the  bill  on  London  was  given  on  the 
26th  of  that  month.  It  may  be  considered,  then,  as  a  transaction  to  be  com- 
pleted as  soon  as  the  nature  of  the  business  would  permit.  It  might  be  rea- 
sonably supposed  that  it  would  be  completed  before  the  condition  of  the  parties 
would  be  cssentiall}'  changed.  Had  the  bill  which  was  drawn  on  London  been 
drawn  at  the  same  time  on  New  York,  there  is  reason  to  believe  that  it  would 
have  been  paid.  The  change  in  the  mode  of  payment,  by  substituting  a  bill 
on  London  at  long  sight,  necessarily  .prolonged  the  time  at  which  payment 
should  be  made,  and  prolonged  the  risk  of  Mr.  Edmondston.  This  they  had 
no  right  to  prolong  without  his  consent.  It  is  admitted  that  Drake  and  Mitchel 
could  not  change  the  mode  of  payment  without  the  consent  of  the  Robsons. 
Then,  it  is  a  part  of  the  contract;  of  that  contract  fo.r  which  alone  Mr.  Ed- 
mondston  became  responsible.  It  has  been  said  that  the  engagement  respect- 
ing the  place  of  payment  was  contingent,  dependent  on  the  facility  of 
negotiations,  and  subject  to  any  future  arrangement  to  be  made  between  the 
parties.  We  do  not  so  understand  the  agreement.  Its  terms  are  positive,  de- 
pendent on  no  contingency.  "The  facility  of  negotiations"  was  the  motive 
for  the  stipulation.  No  hint  of  a  reserved  power  to  change  it  is  given,  either 
in  the  letter  of  P.  Robson  to  Drake  and  Mitchel,  or  in  theirs  to  Edmondston. 
It  was  not  a  contingent,  but  an  absolute,  arrangement;  as  absolute  as  any  other 
part  of  the  contract. 

We  think  the  court  erred  in  not  giving  the  second,  third,  fourth  and  fifth  in- 
structions to  the  jury;  and  the  judgment  ought  to  be  reversed,  and  the  cause 
remanded,  with  directions  to  award  a  venire  facias  de  novo, 

LOUISVILLE  MANUFACTURING  COMPANY  v.  WELCH. 

(10  Howard,  461-477.     1850.) 

Opinion  by  Mr.  Justice  Xelson. 

Statement  of  Facts. —  Tiiis  is  a  writ  of  error  to  the  circuit  court  held  by 
the  district  judge  in  and  for  the  district  of  Louisiana.  The  suit  was  brought 
upon  the  following  letter  of  credit  signed  by  the  defendant,  and  dated  New 
Orleans,  3d  May,  1845:  "  I  hereby  guaranty  the  payment  of  any  purchases  of 
^gg*ng  ft^id  rope  which  Thomas  Barrett  may  have  occasion  to  make  between 
this  and  the  1st  of  December  next." 

It  appeared  that  this  letter  of  credit,  soon  after  it  was  given,  was  deposited 
by  Barrett  with  a  house  in  New  Orleans,  who,  as  the  factoi-s  of  the  plaintiffs, 
sold,  at  different  periods,  within  the  time  prescribed,  several  parcels  of  bagginc^ ' 
and  rope,  and  delivered  the  same  to  Barrett  on  the  faith  of  it,  giving  the  usual 
credit  on  the  sales  of  goods  of  this  description,  and  taking  his  acceptances  for 
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the  price,  payable  at  the  expiration  of  the  credit  to  the  order  of  the  plaintiffs. 
There  were  four  different  parcels  sold  at  different  times,  and  the  usual  credit 
given,  on  each  of  the  sales,  extended  beyond  the  1st  of  Peceraber,  the  time 
mentioned  in  the  guaranty.  No  notice  was  given  Ur  the  defendant  by  the 
house  in  New  Orleans,  nor  by  the  plaintiffs,  of  the  acceptance  of  his  letter  of 
credit,  or  of  the  sales  made  to  Barrett  on  the  faith  of  it. 

Shortly  after  the  maturity  of  the  first  acceptance,  which  was  in  the  latter 
part  of  December,  the  clerk  of  the  New  Orleans  house  called  on  the  defendant, 
and  gave  him  notice  the  acceptance  was  unpaid,  and  that  he  would  be  looked 
to  for  payment;  and  also  for  the  payment  of  the  acceptances  then  running  to 
maturity,  if  unpaid  when  they  fell  due.  The  defendant  desired  the  clerk  to 
obtain  all  he  could  from  Barrett  towards  the  payment.  Subsequently,  and 
after  all  the  acceptances  had  become  due  and  were  dishonored,  the  clerk  had  a 
second  interview  with  him,  when  he  expressed  a  wish  that  he  might  not  be 
pressed  for  the  payment  immediately,  observing  that  he  did  not  wish  to  inter- 
pose any  obstacle  to  the  collection  of  the  demand ;  that  he  had  not  the  means 
of  paying  the  amount  then  conveniently  ;  but  would  have  them  at  the  coming 
in  of  the  next  cotton  crop. 

At  a  still  later  interview,  the  defendant  expressed  the  opmion  that  his  letter 
restricted  the  time  of  credit  to  Barrett  for  the  goods  to  be  purchased  to  the  1st 
of  December,  stating  that,  under  this  impression,  he  had  delivered  up  to  him' 
certain  securities  at  the  expiration  of  the  period  of  the  credit  given,  which  he 
held  as  an  indemnity,  Barrett  assuring  him  at  the  time  that  the  demand  had 
been  settled. 

The  evidence  being  closed,  the  following  instructions  were,  among  others, 
prayed  for,  on  the  part  of  the  plaintiff,  and  refused.  1.  That  the  giving  a 
reasonable  credit  to  Barrett  on  the  sales  was  no  violation  of  the  rio:hts  of  the 
defendant;  and  that  the  credits  in  this  case  were  reasonable.  2.  That  the  mis- 
take of  the  defendant  as  to  the  fact  of  the  demand  having  been  paid  did  not 
release  his  obligation. 

And  the  court  gave,  among  others,  the  following  instructions:  1.  That 
after  the  bagging  and  rope  had  been  furnished  by  the  plaintiffs,  they  should 
have  given  immediate  notice  to  the  defendant  of  the  amount  furnished,  and 
the  sum  of  money  for  which  they  looked  to  him  for  payment.  2.  That  the 
credit  to  Barrett  should  not  have  extended  beyond  the  term  mentioned  in  the 
said  letter  of  credit,  to  wit,  the  1st  of  December. 

The  jury  found  a  verdict  for  the  defendant. 

§  221.  A  letter  guarantying  all  purchases  made  by  a  certain  time  does  not 
limit  the  term  of  credit. 

I.  We  are  of  opinion  that  the  court  below  erred  in  the  construction  given  to 
the  terms  of  the  letter  of  credit.  It  guarantied  the  payment  of  any  purchases 
of  bagging  and  rope  that  Barrett  might  have  occasion  to  make  between  its 
date  and  the  1st  of  December.  The  limitation  is  as  to  the  time  within  which 
the  purchases  were  to  be  made;  not  as  to  the  time  of  the  credit  to  be  given  to 
the  purchaser.  As  credit  was  contemplated,  indeed  was  the  special  object 
of  the  guaranty,  that  which  was  given  upon  the  sales  of  goods  of  this  descrip- 
tion in  the  ordinary  course  of  trade  must  have  been  intended.  And,  for  aught 
that  appears  in  the  case,  this  was  the  credit  given.  The  time  for  which  credit 
*  was  to  be  given  upon  the  purchases  is  left  indefinite  in  the  instrument,  and 
must  receive  a  reasonable  interpretation;  one  within  the  contemplation  of  the 
parties ;  and  that  obviously  is  as  we  have  stated.    Samuell  v.  Howarth,  3  Mer.^ 
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272.  There  might  be  some  doabt  upoQ  the  language  used  by  the  court  below 
on  this  point,  whether,  in  charging  that  the  credit  to  Barrett  should  not  have 
been  extended  beyond  the  1st  of  December,  it  was  not  intended  to  refer  to  the 
purchases  of  the  goods  and  not  to  the  period  of  credit  given.  But  when  taken 
in  connection  with  the  seventh  instruction  prayed  for  and  refused,  all  ambiguity 
is  removed.  Besides,  no  question  appears  to  have  been  raised  that  the  price 
was  claimed  for  any  goods  sold  beyond  the  limit  of  the  guaranty. 

§  233.  nor  is  the  guarantor  entitled  to  immediate  notice  of  the  amount 

for  which  he  is  liable, 

11.  We  are  also  of  opinion  that  the  court  erred  in  the  instruction  that,  after 
the  bagging  and  rope  bad  been  furnished  to  Barrett,  the  plaintiffs  should  have 
given  immediate  notice  to  the  defendant  of  the  amount  furnished,  and  of  the 
sum  of  money  for  which  they  looked  to  him  for  payment. 

§  228.  authorities  reviewed  on  the  doctrine  of  notice. 

The  rule  as  laid  down  by  this  court  in  Douglass  v.  Reynolds,  7  Pet.,  126 
(^$;§  234r-239,  in/ra\  is,  that,  in  a  letter  of  credit  of  this  description,  all  that  is 
required  is  that,  when  all  the  transactions  between  the  parties  under  the 
guaranty  are  closed,  notice  of  the  amount  for  which  the  guarantor  is  held  re- 
sponsible should,  within  a  reasonable  time  afterwards,  be  communicated  to 
him.  What  is  a  reasonable  time  must  depend  upon  the  circumstances  of  each 
particular  case,  and  is  generally  a  question  of  fact  for  the  jury  to  determine. 
Lawrence  v.  McCalmont,  2  How.,  426  (^'§  267-271,  infra).  It  was  also  ruled 
in  that  case  that,  when  the  debt  fell  due  agamst  the  principal  debtor,  a  demand 
of  payment  should  be  made,  and  in  case  of  non-payment  by  him,  that  notice 
of  such  demand  should  be  given  in  a  reasonable  time  to  the  guarantor,  and 
that  otherwise  he  would  be  discharged  from  his  liability.  When  the  case  came 
before  the  court  a  second  time,  and  which  is  reported  in  12  Pet.,  497  (§§  227- 
233,  in/ra),  the  principle  here  stated  was  somewhat  qualified,  the  court  holding 
that  in  case  of  the  insolvency  of  the  principal  debtors,  and  total  inability  to 
respond  to  the  surety  before  the  debt  fell  due,  the  demand  and  notice  might 
be  dispensed  with.  The  court  refers  to  a  class  of  cases  both  in  England  and 
in  this  country,  drawing  the  distinction  between  the  liability  assumed  by  a 
guarantor,  and  that  of  the  drawers  or  indorser  of  commercial  papers;  the 
former  being  held  liable  on  his  guaranty  in  the  absence  of  any  demand  and 
notice,  unless  some  damage  or  loss  had  been  sustained  by  reason  of  the  neg- 
lect; while,  in  order  to  charge  the  latter,  strict  demand  and  notice  must  ba 
shown  according  to  the  law  merehanL  The  authorities  are  very  full  on  this 
head,  and  are  founded   upon   sound  and  substantial  reasons.     8  East,  212; 

2  Taunt.,  206;  3  B.  &  Cr.,  439,447;  1  id.,  10;  5  M.  &  S.,  62;  5  M.  A:  Gr.,  559; 
9S.  &  R,  198;  1  Story,  22,  35,  36;  Chitty  on  Bills,  324;  .Chitty,  Jr.,  733; 

3  Kent,  Com.,  123. 

When  this  case  was  before  the  court  the  second  time,  one  of  the  grounds 
upon  which  a  new  trial  was  ordered  was  the  refusal  of  the  court  below  to  in- 
stract  the  jury  that,  if  they  found  the  principal  debtors,  at  or  previous  to  the 
time  the  payment  of  the  debt  fell  due,  insolvent,  the  omission  to  demand  pay- 
ment and  give  notice  to  the  guarantor  did  not  discharge  him  from  his  liability. 
The  rale,  therefore,  above  stated  was  not  only  laid  down  very  distinctly,  but 
applied  in  that  case  in  the  final  disposition  of  it  by  the  court.  The  same  doc. 
trine  is  very  fnlly  stated  and  enforced  by  Mr.  Justice  Story  in  Wildes  v.  Sav- 
age, 1  Story,  22,  already  referred  to;  and  also  laid  down  in  his  work  on 
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Promissory  Notes,  §  485,  and  by  Chancellor  Kent  in  his  Commentaries,  vol.  3, 
p.  123. 

The  same  coarse  of  reasoning  and  authority  would  seem  to  be  equally  ap- 
plicable to  the  notice  required  of  the  goods  furnished  or  credits  given  under 
the  guaranty,  and  on  the  faith  of  it  at  the  close  of  the  transactions,  and  of 
the  amount  for  which  the  party  intended  to  look  to  the  guarantor  for  pay- 
ment, so  as  to  advise  him  of  the  extent  of  his  liabilities.  We  perceive  no 
reason  why  the  rule  in  respect  to  notice  should  be  more  strict  in  this  stage  of 
the  dealings  of  the  parties  than  at  the  time  when  the  debt  becomes  due;  or 
that  the  guarantor  should  bo  discharged  for  the  delay  in  giving  this  notice, 
when  no  loss  or  damage  has  resulted  to  him  thereb3\  He  has  already  had 
notice  of  the  acceptance  of  the  guaranty,  and  of  the  intention  of  the  party 
to  act  under  it.  The  rule  requiring  this  notice  within  a  reasonable  time  after 
the  acceptance  is  absolute  and  imperative  in  tliis  court,  according  to  all  the 
cases;  it  is  deemed  essential  to  an  inception  of  the  contract;  he  is,  therefore, 
advised  of  his  accruing  liabilities  upon  the  guaranty,  and  may  very  well  an- 
ticipate, or  be  charged  with  notice  of,  an  amount  of  indebtedness  to  the  extent 
of  the  credit  pledged.  Still,  it  may  be  reasonable  that  he  should  be  advised 
of  the  actual  amount  of  liability,  when  the  transactions  are  closed;  and,  if 
any  "loss  happens  in  consequence  of  the  omission  to  give  the  notice  within  a 
reasonable  time,  the  fault  is  attributable  to  the  laches  of  the  creditor,  and 
must  fall  on  him. 

Upon  this  view,  the  doctrine  governing  the  question  of  notice  at  the  close  of 
the  dealings  on  the  faith  of  the  guaranty,  and  also  at  the  subsequent  period 
when  the  indebtedness  under  it  becomes  due,  is  consistent  and  reconcilable, 
and  places  the  duty  of  the  creditor  on  the  one  hand,  and  the  obligation  of  the 
guarantor  on  the  other,  in  both  instances,  upon  those  general  principles  which 
have  always  been  applied  to  contracts  of  this  description,  and  preserves  and 
maintains  throughout  the  settled  distinction  on  the  subject  of  notice  between 
the  liability  assumed  by  the  guarantor,  and  that  of  the  drawer  or  indorser  of 
commerci'al  paper.  This  intermediate  notice  required  in  this  court  does  not  ap- 
pear to  bo  a  necessary  step  to  charge  the  guarantor  according  to  the  English 
cases,  as  notice  of  acceptance  and  intention  to  act  upon  the  guaranty  is  re- 
garded as  sufficient,  until  the  debt  becomes  due  and  payable;  then  rL^asonable 
notice  of  the  default  of  the  principal  to  pay  must  be  given;  as  otherwise,  if* 
loss  or  damage  should  happen  in  consequence  of  the  omission,  it  would  operate 
as  a  discbarge  to  that  extent. 

Returning,  then,  to  the  case  in  hand,  we  think  the  court  erred  in  charging 
the  jury  in  respect  to  this  intermediate  notice  of  the  goods  furnished,  and  of 
the  sum  for  which  the  plaintiffs  intended  to  look  to  the  defendant  for  payment, 
in  holding  that  it  should  be  given  immediately  upon  the  closing  of  the  dealings 
under  the  guaranty;  as  reasonable  notice,  in  the  cases  in  which  it  is  required, 
is  all  the  diligence  that  is  essential  in  order  to  comply  with  the  rule.  Accord- 
ing to  the  instruction,  the  jury  must  have  understood  that  notice  to  charge  the 
defendant  should  have  been  as  strict  as  in  the  case  of  a  drawer  or  indorser  of 
a  bill  of  exchange.  The  eighth  instruction  refused,  to  wit,  that  the  mistake  of 
the  defendant  as  to  the  fact  of  the  debt  having  been  paid  did  not  discharge 
him,  is  not  very  intelligible;  but,  as  a  proposition  standing  alone,  should  have 
been  given  or  explained.  The  refusal  implied  that  the  mistake  operated  to  dis- 
charge the  defendant,  which  we  presume  was  not  intended.    The  instruction  is 

incautiously  drawn,  and  was,  doubtless,  connected  with  some  other  matters 
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that  have  not  been  brought  into  it.  It  was  probably  connected  with  the  facts 
embodied  in  the  first  instruction,  in  which  the  court  was  requested  to  charge 
that  the  admission  of  the  defendant  to  the  clerk,  that  he  had  given  up  certain 
papeis  to  Barrett  which  would  have  indemnified  him,  on  his  assurance  that  the 
debt  had  been  settled,  was  an  acknowledgment  of  due  notice  that  the  plaintiffs 
had  sold  the  goods  on  the  faith  of  the  letter  of  credit. 

This  instruction  was  properly  refused,  as  the  inference  sought  to  be  drawn 
from  the  statement  was  not  a  matter  of  law.  At  most,  it  could  only  be  a  ques- 
tion for  the  jury,  accompanied  with  proper  directions  of  the  court  as  to  the 
law.  The  admissions  were  made  more  than  a  year  after  the  debt  had  become 
due,  and  the  failure  of  Barrett  to  make  payment.  The  time  when  the  defend- 
ant possessed  this  knowledge  was  material  in  order  to  make  out  due  notice,  and 
this  is  not  embraced  in  the  proposition  upon  which  the  court  was  called  upon  to 
charge.  If  submitted  to  the  jury,  this  must  necessarily  have  entered  into  the 
instructions  that  should  have  been  given  to  them. 

The  court  was  also  right  in  refusing  the  fifth  instruction,  as  it  respected  the 
promise  of  the  defendant  to  the  clerk  to  pay,  as  the  effect  of  the  promise,  if 
made,  depended  upon  the  question  whether  it  was  made  with  a  full  knowledge 
of  all  the  facts  going  to  discharge  him  from  his  obligation.  This  question  was', 
therefore,  properly  submitted  to  the  jury. 

But,  upon  the  grounds  above  stated,  and  principally  the  misconstruction  of 
the  terms  of  the  letter  of  credit,  which  was  fatal  to  the  right  of  the  plaintiffs, 
and  the  error  in  respect  to  the  degree  of  diligence  to  be  used  in  giving  notice 
of  the  transactions  under  it,  the  judgment  must  be  reversed,  and  the  case  re- 
mitted, and  a  venire  de  novo  awarded  for  a  new  trial. 

LEE  V.  DICK. 
( 10  Peters,  48^-496.     1836. ) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  op  FAcrs. —  This  case  comes  up  on  a  writ  of  error  from  the  cir- 
cuit court  of  the  United  States  for  West  Tennessee.  It  was  a  special  action  on 
the  case,  on  a  guaranty  given  by  the  plaintiff  in  error  in  favor  of  Nightingale 
and  Dexter.  The  declaration  is  special,  stating  that  the  defendant  in  the  court 
below,  by  his  guaranty  bearing  date  the  24th  of  September  in  the  year  1832, 
directed  and  addressed  to  the  plaintiffs  below,  requested  them  to  accept  the 
draft  of  Nightingale  and  Dexter  for  the  amount  of  $2,000,  and  thereby  promised 
to  guaranty  the  punctual  payment  of  the  same  to  that  amount;  and  avers  that 
Nightingale  and  Dexter  afterwards,  on  the  5th  of  October,  1832,  drew  a  bill  on 
the  plaintiffs  below  for  $4,250;  and  that,  confiding  in  the  promise  of  the  de- 
fendant, they  accepted  the  same,  etc.  The  declaration  contains  a  count  alleg- 
ing an  agreement  by  the  defendant  to  guaranty  the  payment  of  $2,000,  part 
of  the  $4,250;  with  the  necessary  averments  to  charge  the  defendants  with 
the  payment  of  the  $2,000.  The  defendant  pleaded  the  general  issue,  and 
upon  the  trial  of  the  cause  the  plaintiffs  produced  the  following  evidence: 

^*  Memphis,  September  24,  1832. 
"  Messrs.  N.  and  J,  Dick  A  Co.: 

** Gentlemen:  —  Nightingale  and  Dexter  of  Maury  county,  Tennessee,  wish 
to  draw  on  you  at  six  or  eight  months  date.  You  will  please  accept  their  draft 
for  $2,000,  and  I  do  hereby  guaranty  the  punctual  payment  of  it.  Very  re- 
spectf  ttUy,  your  obedient  servant,  •    Sahubl  B.  Lee." 
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"  Nashville,  October  5, 1832. 
"  Exchange  for  $4,250. 

"  Six  months  after  date  of  this  first  of  exchange  (second  unpaid),  pay  to  H. 
E.  W.  Ilill,  or  order,  4,250  dollars  —  cents,  value  received,  and  charge  the 
same  to  account  of  yours,  etc.  Nightingale  and  Dextee. 

"  To  N.  and  J,  Dick  cfe  Co,^  New  Orleans^'* 

The  plaintiff  also  offered  in  evidence  the  following  letter  of  the  defendant 
Samuel  B.  Lee,  which  letter  was  written  upon  the  same  sheet  of  paper  with 
the  guaranty,  but  on  different  parts  of  it: 

"  Memphis,  September  24,  1832. 
"  Jfr.  P.  B,  Dexter: 

"Dear  Sie  —  Yours  of  the  15th  instant  came  to  hand  in  due  time.  I  was 
absent,  or  should  have  answered  it  sooner.  I  left  Mount  Pleasant  sooner  than 
I  had  expected  when  I  saw  you  last.  I  learned  that  my  presence  was  wanted 
at  Savannah,  and  put  o  p  h.  I  had  calculated  to  get  along  with  business  with- 
out having  anything  to  do  with  drawing  bills  or  with  the  bank;  but  there  is 
no  cash  in  this  quarter,  and  our  bills  at  the  East  are  falling  due,  and  I  have  no 
other  alternative  but  to  draw  for  what  funds  I  am  compelled  to  have,  and  may, 
jcluring  the  winter  (should  I  go  largely  into  the  cotton  market),  wish  to  draw 
for  a  considerable  amount.  I  have  no  objections  to  guaranty  your  bill,  except 
it  might  affect  my  own  operations.  I,  however,  send  a  guaranty  for  $2,000, 
which  you  can  use  if  you  choose.  The  balance,  I  have  no  doubt,  your  friend 
Mr.  Watson  will  do  for  you.  I  would  cheerfully  do  the  whole  amount,  but  ex- 
pect to  do  business  with  that  house,  and  do  not  wish  to  be  cramped  in  my.own 
operations.  Spun  thread,  also  coarse  homespun,  are  in  good  demand.  My 
dompliments  to  Mrs.  and  Miss  Nightingale.  Your  friend, 

"  Samuel  B.  Lee." 

It  was  agreed  by  the  counsel  that  the  bill  of  exchange  and  letter  should  go 
to  the  jury,  and  their  effect,  etc.,  be  charged  upon  by  the  court.  The  plaintiff 
proved  that  N.  and  J.  Dick  &  Co.  accepted  the  above  bill,  upon  the  faith  of  the 
said  guaranty,  and  that  they  had  paid  it,  and  gave  notice  to  the  defendant 
that  they  looked  to  him  for  the  money.  The  court  charged  the  jury  that  if  the 
defendant  intended  to  guaranty  a  bill  of  exchange  to  be  drawn  for  $2,000,  he 
would  not  be  liable  for  a  bill  drawn  for  upwards  of* $4,000.  But  if  he  intended 
to  guaranty  $2,000  of  a  bill  to  be  drawn  for  a  larger  amount,  then  he  would 
be  liable  for  the  $2,000.  That  the  court  was  of  opinion  that  the  letter  accom- 
panying the  guaranty  was  admissible  in  evidence  to  explain  whether  the  guar- 
antor meant  to  guaranty  a  bill  for  $2,000,  or  only  $2,000  in  a  bill  for  a  larger 
amount.  The  court  also  charged  the  jury  that  no  notice  by  N.  and  J.  Dick  & 
Co.  to  the  defendant,  that  tbey  intended  to  accept,  or  had  accepted  and  acted 
upon,  this  guaranty  was  necessary.  To  which  opinion  of  the  court  the 
defendant  excepted. 

The  questions  arising  upon  this  case  are:  1st.  Whether  this  evidence  will 
warrant  the  conclusion  that  the  defendant  intended  to  guaranty  $2,000  in  a 
bill  to  be  drawn  for  a  larger  sum.  2d.  "Whether  N.  and  J.  Dick  &  Co.  were 
bound  to  give  notice  to  the  defendant  that  they  intended  to  accept,  or  had 
accepted  and  acted  upon,  the  guaranty. 

§  22*1-,  A  formal  guaranty^  and  a  letter  written  on  same  paper  with  U^  may  he 
construed  together. 

A  guaranty  is  a  mercantile  instrument,  and  to  be  construed  according  to 
what  is  fairly  to  be  presumed  to  have  been  the  understanding  of  the  parties, 
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without  any  striot  technical  nicety.  If  the  guaranty  stood  alone^  unexplained 
by  the  letter  which  accompanied  it,  it  would  undoubtedly  be  limited  to  a  spe- 
cific draft  for  $2,000,  and  would  not  cover  that  amount  in  a  bill  for  a  larger 
sum ;  but  the  letter  which  accompanied  it  fully  justifies  the  conclusion  that  the 
defendant  undertook  to  guaranty  $2,000  in  a  draft  for  a  larger  amount.  The 
letter  and  guaranty  were  both  written  by  the  defendant  on  the  same  sheet  of 
paper,  bear  the  same  date,  and  may  be  construed  together  as  constituting  the 
guaranty.  7  Cranch,  89  (§§  272-277,  infra).  This  letter  is  obviously  in  an- 
swer to  one  received  from  Dexter,  one  of  the  firm  of  Nightingale  and  Dexter; 
for  be  says:  ''Your  letter  of  the  15th  instant  came  to  hand  in  due  time,  etc. 
I  have  no  objection  to  guaranty  your  bill,  except  it  might  affect  my  own  oper- 
ations. I,  however,  send  a  guaranty  for  $2,000,  which  you  can  use  if  you 
choose."  This  was  clearly  in  answer  to  an  application  to  guaranty  a  larger 
sum,  and  admits  of  no  other  construction  ttian  that  he  should  have  no  objec- 
tion to  guaranty  the  whole  sum  he  requested,  if  he  was  not  under  apprehen- 
sions that  it  would  affect  his  own  operations.  The  bill  not  having  been  drawn 
until  the  5th  of  October,  eleven  days  thereafter,  the  letter  must  have  referred 
to  a  bill  he  wished  to  draw.  But  this  is  not  all.  He  adds:  ''The  balance,  I 
have  no  doubt,  your  friend  Mr.  Watson  will  do  for  you."  The  balance  1  What 
balance  could  this  mean  ?  Clearly  the  balance  between  the  $2,000  for  which 
he  sent  the  guaranty  and  the  amount  of  the  sum'mentioned  in  the  letter  for 
which  he  wanted  a  guaranty.  And  again  he  says:  "I  would  cheerfully  do 
the  whole  amount,  but  expect  to  do  business  with  that  house,  and  do  not  wish 
to  be  cramped  in  my  own  operations."  The  whole  amount!  What  amount  is 
here  referred  to?  This  admits  of  no  other  answer  than  that  it  was  the  amount 
of  the  sum  mentioned  in  the  letter  he  had  written  to  Dexter,  in  which  he 
requested  a  guaranty.  The  opinion  of  the  circuit  court,  therefore,  upon  the 
construction  of  the  guaranty  was  correct. 

§  22p.  Notice  of  acceptance  of  guaranty  must  be  given  when  guaranty  refers 
to  draft  to  he  drawn  in  future. 

The  next  question  is,  whether  the  plaintiffs  were  bound  to  give  notice  to  the 
defendant  that  they  intended  to  accept,  or  had  accepted  and  acted  upon,  this 
guaranty.  It  is  to  be  observed  that  this  guaranty  was  prospective;  it  looked 
to  a  draft  thereafter  to  be  drawn ;  and  this  question  is  put  at  rest  by  the  decis- 
ions of  this  court.  The  case  of  Kussel  v.  Clark,  7  Cranch,  91,  was  a  bill  in 
chancery  to  recover  a  sum  of  money  upon  a  guarant}''  alleged  to  grow  out  of 
several  letters  written  by  Clark  and  Nightingale  to  Kussel.  The  court  say: 
'*  We  cannot  consider  these  letters  as  constituting  a  contract  by  which  Clark 
and  Nightingale  undertook  to  render  themselves  liable  for  the  engagements  of 
Bobert  Murray  &  Co.  to  Nathaniel  Russel.  Had  it  been  such  a  contract,  it 
would  pertainly  have  been  the  duty  of  the  plaintiff  to  have  given  immediate 
notice  to  the  defendant  of  the  extent  of  his  engagements."  Although  the 
point  now  in  question  was  not  precisely  the  one  before  the  court  in  that  case, 
as  there  was  no  contract  or  guaranty  made  out,  yet  it  is  laid  down  as  a  settled 
and  undisputed  rule.  The  case  of  Edmondston  v.  Drake,  5  Pet.,  624  (§§  217-220, 
supra),  was  an  action  founded  on  a  letter  of  credit  given  by  Edmondston  to  Cas- 
tillo and  Black,  as  follows:  "  Gentlemen  —  The  present  is  intended  as  a  letter 
of  credit  in  favor  of  my  regarded  friends,  Messrs,  J.  and  T.  Bobson,  to  the 
amount  of  $40,000  or  $50,000;  which  sum  they  wish  to  invest  through  you  in 
the  purchase  of  your  produce.  Whatever  engagements  these  gentlemen  may 
enter  into  will  be  punctually  attended  to." 
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On  the  trial,  the  court  was  requested  to  instruct  the  jury,  that,  in  order  to 
make  the  defendant  liable  to  the  plaintiff  under  the  contract,  they  were  bound 
by  the  law  merchaut  to  give  him  due  notice.  Upon  this  prayer  the  court  was 
divided,  and  the  instruction  was  not  given ;  and  this  court  decided  that  the 
instruction  ought  to  have  been  given.  The  court  said  it  would  indeed  be  an 
extraordinary  departure  from  that  exactness  and  precision  which  peculiarly 
distinguish  commercial  transactions,  which  is  an  important  principle  in  the  law 
and  usages  of  merchants,  if  a  merchant  should  act  on  a  letter  of  this  character, 
and  hold  the  writer  responsible  without  giving  notice  to  him  that  he  had  acted 
on  it.  The  authorities  on  this  point,  say  the  court,  unquestionably  establish 
this  principle.  And  again,  the  case  of  Douglass  v.  Reynolds,  7  Pet.,  125  (§§  234- 
239,  infra),  was  an  action  upon  a  guaranty;  and  the  court  was  requested  to 
instruct  the  jury  that,  to  enable  the  plaintiff  to  recover  on  the  letter  of  guaranty, 
they  must  prove  that  notice  had  been  given  in  a  seasonable  time  after  said 
letter  of  guaranty  had  been  accepted  by  them,  to  the  defendant,  that  the  same 
had  been  accepted.  This  instruction  the  court  below  refused  to  give;  and  this 
court  say  the  instruction  asked  was  correct,  and  ought  to  have  been  given. 
That  a  party  giving  a  letter  of  guaranty  has  a  right  to  know  whether  it  is 
accepted,  and  whether  the  person  to  whom  it  is  addressed  means  to  give  credit 
on  the  footing  of  it  or  not.  It  may  be  most  material,  not  only  as  to  his  respon- 
sibility, but  as  to  future  rights  and  proceedings.  It  may  regulate,  in  a  great 
measure,  his  course  of  conduct,  and  his  exercise  of  vigilance  in  regard  to  the 
party  in  whose  favor  it  is  given.  Especially,  it  is  important  in  case  of  a  con- 
tinuing guaranty,  since  it  may  guide  his  judgment  in  recalling  or  suspending 
it.  This  last  remark  by  no  means  warrants  the  conclusion  that  notice  is  not 
necessary  in  a  guaranty  of  a  single  transaction;  but  only  that  the  reason  of 
the  rule  applies  more  forcibly  to  a  continuing  guaranty.  It  is  unnecessary, 
after  such  clear  and  decided  authorities  in  this  court  on  this  point,  to  fortify  it 
by  additional  adjudications.  Wo  are  not  aware  of  any  conflict  of  decisions  on 
this  point;  and  if  there  are,  we  see  no  reason  for  departing  from  a  doctrine  so 
lonff  and  so  fullv  settled  in  this  court. 

§  226.  Proof  required  to  charge  a  guarantor. 

We  do  not  mean  to  lay  down  any  rule  with  respect  to  the  time  within  which 
such  notice  must  be  given.  The  same  strictness  of  proof  is  not  necessary  to 
charge  a  party  upon  his  guarant\%  as  would  be  necessary  to  support  an  action 
upon  the  bill  itself;  when,  by  the  law  merchant,  a  demand  upon  and  refusal  by 
the  acceptors  must  be  proved  in  order  to  charge  any  other  party  upon  the  bill. 
8  East,  245.  There  are  many  cases  where  the  guaranty  is  of  a  specific  existing 
demai^d  by  a  promissory  note  or  other  evidence  of  a  debt;  and  such  guaranty 
is  ^iv6n  upon  the  note  itself,  or  with  a  reference  to  it  and  recognition  of  it, 
when  no  notice  would  be  necessary.  The  guarantor,  in  such  cases,  knows  pre- 
cisely what  he  guaranties,  and  the  extent  of  his  responsibility;  and  any  further 
notice  to  him  would  be  useless.  14  Johns.,  349;  20  id.,  365.  But  when  the 
guaranty  is  prospective,  and  to  attach  upon  future  transactions,  and  the  guar- 
antor uninformed  whether  his  guaranty  has  been  accepted  and  acted  upon  or 
not,  the  fitness  and  justice  of  the  rule  requiring  notice  is  supported  by  consid- 
erations that  are  unanswerable. 

We  are,  accordingly,  of  opinion  that  the  circuit  court  erred  in  deciding  that 

notice  was  not  necessarv,  and  that  the  judgment  must  be  reversed. 

90 


GUARANTIES  AND  LETTERS  OF  CREDIT.  §  22fi. 

REYNOLDS  v.  DOUGLASS. 
(12  Peters,  497-506.     1838.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Fact8. —  This  case  is  brought  before  this  court  by  a  writ  of 
error  to  the  district  court  of  Mississippi. 
The  action  is  founded  on  the  following  guaranty : 

"Port  Gibson,  27th  December,  1827. 
*•  3feMrs.  Reynolds^  Byrne  c6  Co.: 

*' Gentlemen  —  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  business, 
may  require  your  aid  from  time  to  time,  either  by  acceptances  or  indorsement 
of  his  paper,  or  advances  in  cash.  In  order  to  save  you  from  harm  in  so  doing, 
we  do  hereby  bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you,  at 
any  time,  for  a  sum  not  exceeding  $8,000,  should  the  said  Chester  Haring  fail 

to  do  so.  Your  obedient  servants, 

"  James  S.  Douglass, 

"  Thomas  G.  Singleton, 

"Thomas  Going." 

On  the  trial,  the  plaintiffs  proved  that  they  treated  this  paper  as  a  con- 
tinuing guaranty;  and  from  time  to  time,  on  the  faith  of  it,  accepted  drafts, 
indorsed  bills,  and  made  advances  of  money  at  the  request  of  Haring.  And 
an  account  current  was  given  in  evidence  showing  a  balance  due  to  the  plaint- 
iffs, from  Chester  Haring,  on  the  1st  of  July,  1828,  of  $13,702.73;  on  1st  of 
January,  1829,  of  $32,920.57;  and  on  the  1st  of  July,  in  the  same  year,  of 
$25,109.57.  And  eight  bills  of  exchange,  drawn  by  Haring  on  the  plaintiffs, 
amounting  to- $8,000,  and  which  were  accepted  and  paid  by  them  in  the  year 
1823,  were  also  given  in  evidence,  pn  the  1st  of  May,  1829,  it  was  proved  that 
Uaring  executed  five  promissory  notes,  in  the  whole  amounting  to  $25,000, 
which  were  indorsed  by  Daniel  Greenleaf,  and  also  by  the  plaintiffs;  and  which 
were  payable  in  the  months  of  November,  December,  January,  February  and 
March,  succeeding;  the  proceeds  of  which  notes,  when  discounted,  were  to  be 
credited  to  Haring  in  the  general  account.  On  the  11th  of  April,  1829,  Haring 
sold  and  transferred  to  Daniel  Greenleaf  his  mercantile  establishment,  which 
constituted  the  whole  of  his  property;  and  in  August  or  September  following, 
he  died. 

At  the  time  this  transfer  was  made,  Greenleaf  gave  a  bond  in  the  penalty  of 
$32,000,  with  Thomas  G.  Singleton,  one  of  the  guarantors,  and  others  security, 
conditioned  that  he  would  faithfully  pay  the  debts  of  Haring,  as  therein  stated; 
and  especially  after  paying  the  home  debts,  "that  he  should  pay  the  sum  of 
$8,000  to  the  securities  and  signers  of  a  letter  of  credit  to  Reynolds,  Byrne  & 
Co.,  in  favor  of  the  concern  of  Chester  Haring  for  that  amount;  or  otherwise 
relieve  and  exonerate  the  securities  and  signers  to  said  letters  of  credit."  And 
on  the  24th  of  December  following,  Daniel  Greenleaf  assigned  to  James  S- 
Douglass,  another  of  the  guarantors,  by  deed  of  trust,  on  the  conditions  stated 
therein,  "  all  his  debts,  claims  and  demands,  either  at  law  or  in  equity  due,  or  to 
become  due."  This  assignment  included  the  property,  etc.,  he  received  from 
Haring.  One  of  the  witnesses  examined  stated  that  he  heard  James  S.  Douglass 
and  Thomas  Going  say  they  considered  the  above  assignments  would  indem- 
nify them  for  their  liability  under  the  guaranty.  There  was  a  good  deal  of 
evidence  in  the  case,  which,  in  considering  the  questions  of  law  on  the  instruc- 

lionSy  it  is  not  material  to  notice. 
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§  227.  Points  decided  at  previous  hearing  of  this  case,  as  reported  in  7  Peters^ 
113. 

This  case  was  broaght  before  this  court  on  certain  exceptions,  at  the  January 
term,  1833,  7  Pet.,  113  (§§  234-239,  infra),  at  which  time  the  following  points 
\tere  adjudged:  1.  That  the  paper  in  question  was  a  continuing  guaranty,  and 
was  not  discharged  on  the  payment  of  advances,  acceptances  and  indorsements 
amounting  to  $8,000;  but  that  it  covered  future  and  successive  advances,  ac- 
ceptances and  indorsements.  2.  That  to  entitle  the  plaintiffs  to  recover  on  the 
guaranty,  they  must  show  that,  within  a  reasonable  time,  they  gave  notice  of  its 
acceptance.  3.  That  notice  of  the  future  and  successive  advances,  acceptances 
and  indorsements,  after  the  acceptance  of  the  guaranty,  was  not  necessary. 
4.  That  in  case  of  non-payment,  the  plaintiffs  were  required  to  show  a  demand 
of  Haring;  and,  within  a  reasonable  tidie,  a  notice  to  the  guarantors. 

After  the  evidence  was  closed,  the  plaintiffs  moved  the  court  to  instruct  the 
jury,  "  if  they  believe  that  Chester  Haring  was  insolvent  previous  to  the  matu- 
rity of  any  of  the  five  promissory  notes  drawn  by  Chester  Haring,  dated  the 
1st  May,  1829;  and  that  these  notes  were  indorsed  upon  the  faith  of  the 
letter  of  credit,  by  the  plaintiffs,  then  such  previous  insolvency  rendered  it  un- 
necessary for  the  plaintiffs  to  give  the  defendants,  as  guarantors,  notice  of  a 
demand  upon  and  refusal  by  Chester  Haring  to  pay  the  said  notes;  and  the 
plaintiffs  are  entitled  to  recover.  But  the  court  refused  to  charge  as  requested  ; 
and  charged  the  jury  that  the  insolvency  of  Chester  Haring  could  be  proved 
only  by  a  record  of  the  insolvency,  or  by  admission  of  the  defendants,  and  not 
by  common  rumor  or  hearsay  evidence." 

This  instruction  was  incautiously  drawn,  and  its  language  is  open  to  criti- 
cism. It  would  seem  at  the  first  view  to  place  the  right  of  the  plaintiffs  to  re- 
cover on  the  fact  of  Haring's  insolvency.  •  This  would  dispense  with  notice  of 
the  acceptance  of  the  guaranty,  and- with  all  evidence  of  advances  of  money 
by  the  plaintiffs,  and  of  acceptances  and  indorsements  under  it,  except  the  five 
notes  referred  to.  But  such  could  not  have  been  the  meaning  of  the  instruction, 
as  understood  by  the  counsel  concerned  in  the  case,  and  by  the  court.  Much 
evidence  had  been  given  of  advances  of  money,  of  acceptances  and  of  indorse- 
ments on  the  faith  of  the  guaranty;  and  also  evidence  of  facts  from  which 
the  jury  might,  in  the  exercise  of  their  discretion,  infer  a  notice  to  the  defend- 
ants that  the  guaranty  had  been  accepted.  In  the  view  of  these  facts,  it  can- 
not be  supposed  that  the  plaintiffs  would  ask  the  court  to  instruct  the  jury  to 
find  in  their  favor,  aside  from  all  the  other  evidence  in  the  case,  if  the  insolv- 
ency of  Haring  should  be  satisfactorily  established. 

The  instruction  was  undoubtedly  intended  to  cover  the  objection  that  no  de- 
mand had  been  made  of  Haring  on  his  failure  to  pay,  nor  notice  given  to  the 
defendants.  And  that  if  the  jury  should  find  the  notes  referred  to  had  been 
indorsed  on  the  faith  of  the  letter  of  credit,  the  previous  insolvency  of  Haring 
rendered  notice  of  a  demand  on  him  unnecessary;  and  consequently  the  want 
of  this  notice  constituted  no  objection  to  the  plaintiffs'  recovery.  That  the 
court  considered  the  instruction  in  this  light  is  clear  from  the  qualification 
which  they  annexed  to  it.  By  charging  the  jury  that  the  insolvency  of  Haring 
could  be  proved  only  by  the  admission  of  the  defendants,  or  by  record  evidence, 
the  court  seem  to  consider,  if  the  fact  of  insolvency  were  legally  made  out,  de- 
mand and  notice  werd  unnecessary. 

Although  the  objection  to  the  structure  of  the  prayer  is  not  without  force, 

yet  we  are  inclined  to  think  that  if  the  instruction  had  been  given  in  thejterms 
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requested  by  the  plaintiffs,  under  the  circumstances,  it  could  not  have  misled 
the  jury.  They  could  not  have  understood  the  instruction  as  laying  down  the 
basis  of  a  recovery,  independent  of  all  other  evidence  in  the  case.  In  this 
part  of  the  record,  the  question  is  fairly  raised  whether  the  insolvency  of  Ear- 
ing, either  prior  to  or  at  the  time  of  payment,  will  excuse  the  plaintiffs  from 
making  a  demand  on  bim,  and  giving  notice  to  the  guarantors.  At  the  death 
of  Ilaring,  the  notes  given  by  him  on  the  1st  of  May,  1829,  and  indorsed  by 
Greenleaf,  were  not  due.  And  these  promissory  notes,  to  have  had  an  influ- 
eDce  in  the  case,  under  the  instruction,  must  have  been  indorsed  by  the  plaint- 
iffs on  the  faith  of  the  guaranty. 

An  objection  is  made  that  these  notes  greatly  exceed  in  amount  the 
guaranty ;  and,  consequently,  that  they  could  not  have  been  indorsed  on  the 
credit  of  the  guaranties.  The  same  objection  is  urged  against  the  various  bal- 
ances, which  exceed  the  amount  of  the  guaranty  as  stated  in  the  account 
current.  And  it  is  contended  that,  to  bind  the  guarantors,  the  advances,  accept- 
ances and  indorsements,  although  made  at  successive  periods,  on  the  faith  of 
the  guaranty,  must  not  exceed  it  in  amount.  If  this  objection  were  well 
founded,  it  could  not  affect  the  right  of  the  plaintiffs.  '  They  have  brought 
their  action  on  the  guaranty,  and  exhibit  eight  bills  of  exchange,  amounting 
to  $8,000,  which  they  aver  were  accepted  and  paid  by  them  on  the  faith  of  the 
guaranty. 

TLc  question  as  to  the  liability  of  the  guarantors,  under  acceptances  and  in- 
dorsements, for  a  sum  exceeding  SS,000,  does  not,  therefore,  arise  in  this  case; 
and  it  is  unnecessary  to  consider  it.  The  advances  which  were  made  from 
time  to  time,  and  also  the  acceptances  and  indorsements  lon  the  credit  of  the 
guaranty,  go  to  show  how  it  was  considered  and  treated  by  the  plaintiffs. 
And  it  was  a  question  for  the  jury  to  determine,  whether  the  advances,  accept- 
ances and  indorsements,  as  alleged  by  the  plaintiffs,  were  made  under  the 
guaranty. 

§  228.  Insolvency  of  the  principal  debtor  mM%t  be  proved  like  any  other  fact. 

If  the  insolvency  of  Haring  was  a  material  fact  in  the  case,  how  was  it  to 
be  proved?  Could  it  be  proved  only  by  record  evidence,  or  by  the  admissions 
of  the  defendants,  as  decided  by  the  district  court?  ]^o reason  is  perceived  for 
this  rule,  and  there  is  no  principle  of  law  that  sustains  it.  The  insolvency  of 
Ilaring  should  be  proved  in  the  same  manner  as  any  other  fact  in  the  cause. 
Was  he  without  property,  and  unable  to  pay  the  demands  against  him?  There 
can  be  no  diflSculty  in  showing  his  circumstances,  by  competent  proof. 

§  229.  Demand  on  the  principal  debtor^  who  was  insolvent^  and  notice  of  his 
failure  to  pay^  were  not  necessary  to  charge  the  guarantors. 

But  does  the  insolvency  of  Haring,  if  it  be  established,  excuse  the  failure  to 
make  a  demand  on  him  at  the  maturity  of  his  notes;  and  to  give  notice  to  the 
guarantees.  In  the  case  of  Gibbs  v.  Cannon,  9  Serg.  &  K,  193,  it  was  held 
that  on  a  guaranty  of  a  promissory  note,  drawn  and  indorsed  by  others,  if  the 
drawer  and  indorser  are  insolvent  when  the  note  becomes  due,  this  would, 
prima  facie^  be  evidence  that  the  guarantor  was  not  prejudiced ;  and  therefore 
the  giving  him  notice  of  non-payment  is,  in  such  case,  dispensed  with.  And 
in  the  case  of  IIolbroAv  w.  Wilkins,  1  Barn.  &  Cress.,  10,  the  court  say,  if  a 
guarantor  of  a  bill  be  informed,  before  it  is  due,  of  the  insolvency  of  the 
acceptors,  and  that  the  plaintiff  looked  to  him  for  payment,  it  is  not  necessary 
to  prove  presentment  and  notice  of  non-payment.  In  the  case  of  Warrington 
€.  Farbor,  8  East,  242^  Lord  Ellen  borough  says:  The  same  strictness  of  proof 
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is  not  necessary  to  charge  the  guarantors  as  would  have  been  necessary  to  sup- 
port an  action  upon  the  bill  itself,  where,  by  the  law  merchant,  a  demand  upon 
and  refusal  by  the  acceptors  must  have  been  proved  in  order  to  charge  any 
other  party  upon  the  bill ;  and  this,  notwithstanding  the  bankruptcy  of  the 
acceptors.  But  this  is  not  necessary  to  charge  guarantors,  who  insure,  as  it 
were,  the  solvency  of  the  principals;  and,  therefore,  if  the  latter  become  bank- 
rupt and  notoriously  insolvent,  it  is  the  same  as  if  they  were  dead;  and  it  is 
nugatory  to  go  through  the  ceremony  of  making  a  demand  upon  them. 

Mr.  Justice  Lawrence,  in  the  same  case,  says  that,  although  proof  of  a  de- 
mand on  the  acceptors,  who  had  become  bankrupts,  was  not  necessary  to  charge 
the  guarantors,  yet  that  the  latter  were  not  prevented  from  showing  that  they 
ought  not  to  have  been  called  upon  at  all;  for  that  the  principal  debtors  could 
have  paid  the  bill  if  demanded  of  them.  And  Mr.  Justice  Le  Blanc  also  says, 
in  the  same  case,  there  is  no  need  of  the  same  proof  to  charge  a  guarantor  as 
to  charge  a  party  whose  name  is  upon  the  bill  of  exchange ;  for  it  is  sufficient, 
as  against  the  former,  to  show  that  the  holder  of  the  bill  could  not  have  ob- 
tained the  money  by  making  a  demand  upon  the  bill.  In  the  third  volume  of 
his  Commentaries,  123,  Chancellor  Kent  says  it  has  been  held  that  the  guarantor 
of  a  note  could  be  discharged  by  the  laches  of  the  holder,  as  by  neglect  to  make 
demand  of  payment  of  the  maker,  and  give  notice  of  non-payment  to  the 
guarantor,  provided  the  maker  was  solvent  when  the  note  fell  due,  and  be- 
came insolvent  afterwards.  The  rule  is  not  so  strict  as  in  the  case  of  mere 
negotiable  paper;  and  the  neglect  to  give  notice  must  have  produced  some  loss 
or  prejudice  to  the  guarantor. 

The  same  principle  is  laid  down  in  the  following  cases:  Philips  v.  Astling,  2 
Taunt.,  206;  Swinyard  v.  Bowes,  5  Maule  &  S.,  62;  Van  Wart  v.  WooUey,  3 
Barn.  &  Cress.,.  439.  The  rule  is  well  settled  that  the  guarantor  of  a  promis- 
sory note,  whose  name  does  not  appear  on  the  note,  is  bound  without  notice, 
where  the  maker  of  the  note  was  insolvent  at  its  maturity.  That  his  liability 
continues,  unless  he  can  show  he  has  sustained  some  prejudice  by  want  of  notice 
of  a  demand  on  the  maker  of  the  note,  and  non-payment. 

In  the  case  before  us  there  is  no  pretense  that  the  defendants  have  sustained 
any  injury  from  a  neglect  of  the  plaintiffs  to  make  a  demand  on  Chester  Har- 
ing  for  payment  of  the  balances  against  him,  in  the  account  current,  or  for  the 
amount  paid  in  discharge  of  the  eight  bills  of  exchange  referred  to  in  the 
declaration.  But  if  the  defendants  could  prove  they  had  suffered  damage  by 
the  neglect  of  the  plaintiffs  to  make  the  demand  and  give  notice,  according  to 
the  case  of  Van  Wart  v,  WooUey,  3  Barn.  &  Cress.,  439,  they  could  only  be 
discharged  to  the  extent  of  the  damage  sustained.  As  before  remarked,  Har- 
ing  died  before  any  of  the  promissory  notes  dated  1st  May.  1829,  became  due; 
and,  consequently,  no  demand  on  him  for  the  payment  of  these  notes  could  be 
made.  From  the  facts  in  the  case,  it  appears  that  the  defendants  resided  in 
Port  Gibson,  the  place  where  Ilaring  lived,  and  it  cannot  be  doubted  that  they 
had  knowledge  of  his  death.  From  these  considerations,  it  is  clear  that  the  dis- 
trict court  erred  in  refusing  to  give  the  first  instruction  asked  by  the  plaintiffs. 

The  plaintiffs  also  requested  the  court  to  charge  that,  if  the  jury  believed 

that  Chester  Haring  transferred  all  his  property  to  Daniel  Greenleaf  on  the 

'  11th  April,  1829,  and  that  Daniel  Greenleaf  at  that  time  was  engaged  to  pay 

all  the  debts  of  the  said  firm,  and  to  secure  the  defendants  from  their  liability 

on  the  letter  of  guaranty;   and  that  Daniel  Qrenleaf,  on  the  24th  December, 

1829,  by  deed  of  trust  to  one  of  the  defendants,  James  S.  Douglass,  transferred 
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claims  to  the  amount  of  $28^000  or  $29,000,  to  secure  the  defendants  for  their 
liability  on  said  letter  of  credit,  then  it  is  not  necessary  for  the  plaintifFs  to 
prove  that  the  defendants  were  duly  notified  of  their  liability  on  said  letter  of 
credit;  which  charge  the  court  refused  to  give.  The  facts,  hypothetically 
stated  as  the  basis  of  this  instruction,  are  such  as,  if  found  by  the  jur}',  must 
have  had  influence  on  their  minds;  for  they  conduce  to  show  that  the  defendants 
had  received  knowledge  of  their  responsibility  under  the  letter  of  credit,  and 
of  the  circumstances  of  Haring.  But  as  the  instruction  does  not  necessarily 
import  the  insolvency  of  Haring,  which,  or  his  death,  can  alone  excuse  the 
plaintiffs  from  making  a  demand  on  him,  and  giving  notice  to  the  defendants 
of  his  failure  to  pay,  the  court  did  not  err  in  declining  to  give  the  instruction. 
The  facts  supposed  in  the  instruction  might  be  admitted,  and  yet  the  insolv- 
ency of  Haring,  at  some  subsequent  period,  would  not  follow  as  a  consequence. 

§  230.  Notice  of  acceptance  of  guaranty  need  not  he  technical  nor  in  wf^iting^ 
hut  must  he  given  within  7*ea8onahle  time. 

Several  instructions  were  given  by  the  court,  at  the  request  of  the  defend- 
ants' counsel,  to  which  the  plaintiffs  excepted ;  and  we  will  now  consider  them. 
And  first,  the  court  charged  the  jury  that,  to  entitle  the  plaintiffs  to  recover  on 
said  letter  of  credit,  they  must  prove  that  notice  had  been  given  in  a  reasonable 
time  after  said  letter  of  credit  had  been  accepted  by  them,  to  the  defendants, 
that  the  same  had  been  accepted.  This  instruction,  being  in  conformity  to  the 
role  formerly  laid  down  by  this  court  in  this  case,  was  properly  given.  This 
notice  need  not  be  proved  to  have  been  given  in  writing,  or  in  atiy  particular 
form;  but  maybe  inferred  by  the  jury  from  facts  and  circumstances  which 
shall  warrant  such  inference. 

§231.  An  admission  of  lia^pility  made  under  mistake  does  not  operate  as  a 
waiiyer  of  a  notice  to  which  the  party  is  entitled. 

The  court  also  instructed  the  jury  that  if  they  believed  from  the  evidence 
that  two  of  the  defendants.  Going  and  Singleton,  admitted  that  the  debt  sued 
for  was  a  just  debt,  and  that  the  said  two  defendants  stated  that  they  would 
try  to  arrange  the  payment  thereof  out  of  the  funds  or  effects  that  had  been 
assigned  by  Daniel  Greenleaf  to  James  S.  Douglass;  and  that  the  admission 
and  declaration  were  made  in  1S80,  and  that  at  said  period  no  notice  had  been 
given  by  the  plaintiffs  to  the  defendants  that  said  guaranty  had  been  accepted 
by  them;  and  that  said  defendants  were  uninformed  at  the  time  of  such  ad- 
mission and  declaration  of  such  failure  to  give  such  notice,  that  then  such  admis- 
sion and  declaration  do  not  operate  in  law  a  waiver  of,  and  dispense  with  the 
necessity  of  such  notice.  This  instruction  must  have  been  hastily  drawn ;  but 
we  understand  it  as  laying  down  the  principle  that  a  recognition  of  their  obli- 
gation to  pay,  by  the  defendants,  under  a  supposed  liability  which  did  not 
exist,  from  the  facts  of  the  case,  and  of  which  facts  they  were  ignorant,  would 
not  be  a  waiver  of  the  notice.   In  this  view,  the  instruction  was  correctly  given. 

§  232.  An  acknowledgment  of  a  debt  may  a?nount  to  a  waiver  of  a  notice  to 
vshich  a  party  is  entitled. 

And  the  court  further  instructed  the  jury  that  in  the  absence  of  evidence  of 
notice  given  in  a  reasonable  time  by  the  plaintiffs,  that  said  letter  of  credit 
had  been  accepted  by  them,  the  mere  acknowledgment  by  the  defendants  that 
the  debt  sued  for  is  a  just  debt  does  not  dispense  with  the  necessity  of  such 
notice;  but  that  to  dispense  with  such  notice  there  must  be  evidence  of  an  ex- 
press and  unconditional  promise  by  the  defendants  to  pay,  made  under  a  full 

knowledge  that  such  notice  had  not  been  given.     This  instruction   is  not 
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founded  upon  the  supposition  that  the  defendants  were  ignorant  of  the  neces- 
sity of  a  notice  to  bind  them,  and  this  ignorance,  therefore,  cannot  be  pre- 
sumed. The  proposition  then  is  that,  although  the  defendants  knew  that  a 
notice  was  necessary  to  bind  them,  and  which  had  not  been  given,  an  acknowl- 
edgment of  the  debt  and  a  promise  to  pay,  which  is  not  express  and  uncondi- 
tional, would  not  dispense  with  notice.  In  giving  this  instruction  we  think  the 
court  erred.  A  party  to  a  note  entitled  to  notice  may  waive  it  by  a  promise  to 
see  it  paid,  or  an  acknowledgment  that  it  must  be  paid,  or  a  promise  that 
"he  will  set  the  matter  to  rights,*'  or  by  a  qualified  promise,  having  knowledge 
of  the  laches  of  tbe  holder.  Hopes  v.  Alder,  6  East,  16;  Selw.  K  P.,  323; 
Haddock  v.  Bury,  7  East,  236,  note;  Rogers  v.  Stephens,  2  Term  R,  713; 
Anson  v.  Bailey,  Bui.  N.  P.,.  276.  In  the  case  of  Thornton  v.  Wynn,  12 
Wheat.,  183,  this  court  say  an  acknowledgment  of  his  liability  by  the 
indorser  of  a  bill  or  note,  and  knowledge  of  his  discharge  by  the  laches  of  the 
holder,  will  amount  to  a  waiver  of  notice. 

§  233.  A  promise  to  pay  upon  a  condition  which  is  Yejected  by  a  creditor  is 
not  a  waiver  of  a  notice  to  which  the  debtor  is  entitled. 

In  their  fourth  instruction  the  court  say  that  a  qualified  or  conditional 
promise  made  by  the  defendants  to  pay  the  debt  sued  for,  which  was  rejected 
bj'  the  plaintiffs  or  their  agent,  is  not  a  waiver  of  the  necessary  notice  from 
the  plaintiffs  to  the  defendants  that  said  letter  of  credit  had  been  accepted  by 
them.  This  instruction  is  somewhat  vague  in  its  language,  but  if  it  is  to  be 
considered  as  laying  down  the  rule  that  a  promise  to  pay  the  debt,  qualified 
with  a  condition  which  was  rejected  by  the  plaintiffs,  or  their  agent,  the  court 
were  right  in  saying  that  it  was  not  a  waiver  of  notice. 

In  their  fifth  and  last  instruction  the  court  charge  the  jury  that  to  enable 
the  plaintiffs  to  recover  on  said  letter  of  credit  they  must  prove  that  a  demand 
of  payment  had  been  made  of  Chester  Haring,  tbe  principal  debtor,  of  the 
debt  sued  for,  and,  in  case  of  non-payment,  notice  should  have  been  given  in  a 
reasonable  time  to  the  defendants,  and  on  failure  of  such  proof  the  defendants 
are  in  law  discharged.  This  instruction  rests  upon  the  necessity  of  a  personal 
demand  of  Haring  by  the  plaintiffs.  It  has  been  already  shown  that  this  de- 
mand was  unnecessary  in  case  of  Haring^s  insolvency;  the  instruction  was, 
therefore,  on  the  facts  in  the  case,  erroneous.  The  judgment  of  the  district 
court  must  be  reversed  and  the  cause  remanded  for  a  venire  de  novo. 

Baldwin,  J.,  dissented. 

DOUGLASS  V,  REYNOLDS. 
(7  Peters,  113-129.     1833.) 

Opinion  by  Mr.  Justice  Stoky. 

Statement  of  Facts. —  This  case  comes  before  us  upon  a  writ  of  error  to  a 
judgment  of  tbe  district  court  of  the  district  of  Mississippi,  in  which  the 
plaintiffs  in  error  are  defendants  in  the  court  below.  The  original  action  is 
founded  upon  a  guaranty  given  by  Douglass  and  others  in  favor  of  one 
Chester  Haring,  by  the  following  letter: 

"  Port  Gibson,  December,  1807- 
"  Messrs.  Reynolds^  Byrne  <&  Co.: 

"  Gentlemen  —  Our  friend,  Mr.  Chester  Haring,  to  assist  him  in  business,  may 
require  your  aid  from  time  to  time,  either  by  acceptance  or  indorsement  of  his 
paper,  or  advances  in  cash.    In  order  to  save  you  from  harm  by  so  doing,  we 

96 


GUARANTIES  AND  LETTERS  OF  CREDIT.  g  288. 

do  hereby  bind  ourselves,  severally  and  jointly,  to  be  responsible  to  you  at  any 
time  for  a  sum  not  exceeding  |8,000,  should  the  said  Chester  Earing  fail  to 
do  sa  Your  obedient  servants, 

"James  S.  DouotAss, 
"  Thomas  G.  Singleton, 
"  Thomas  Going." 

The  declaration  contains  two  counts.  The  first  alleges  that,  upon  the  faith 
of  the  letter,  the  original  plaintiffs  accepted  and  indorsed  drafts  or  papers  of 
Haring  to  the  amount  of  $8,000,  which  they  were  obliged  to  pay,  and  did  pay 
at  the  maturity  thereof,  and  of  which  they  gave  due  notice  to  the  defendants. 
The  second  count  is  for  money  lent  and  money  had  and  received.  But  this 
may  be  laid  entirely  out  of  the  case,  since  it  is  very  clear  that,  upon  a  collateral 
undertaking  of  this  sort,  no  such  suit  is  maintainable. 

At  the  trial  upon  the  general  issue  and  the  plea, of  payment,  the  plaintiffs, 
who  are  resident  merchants  at  New  Orleans,  offered  evidence  to  prove  the  pay- 
ment of  five  promissory  notes,  dated  on  the  1st  of  May,  1829,  payable  to 
Daniel  Greenleaf  or  order,  and  indorsed  by  him,  namely:  one  note  due  on  the 
20th  of  November,  1829,  for  |4,000;  one  due  on  the  20th  of  December,  1829, 
for  $4,500;  one  due  on  the  20th  of  January,  1830,  for  $5,500;  one  due  on  the 
20th  of  February,  1830,  for  $5,500;  and  one  due  on  the  20th  of  March,  1830, 
fur  $5,500,  in  the  whole  amounting  to  $25,000;  and  that  the  notes  had  been 
discounted  with  the  plaintiffs'  indorsement  thereon,  and  were  taken  up  by  them 
at  maturity.  It  also  appeared  in  evidence  that  soon  after  the  letter  of  guaranty 
bad  been  received,  acceptance  had  been  made  of  the  drafts  of  Haring  by  the 
plaintiffs  to  the  amount  of  $8,000 ;  and  that  other  large  transactions  of  debt 
and  credit  took  place  between  them,  upon  which,  on  the  1st  of  May,  1829, 
there  was  a  balance  of  principal  of  $22,573.23,  besides  interest,  due  to  the 
plaintiffs,  and  credits  to  a  larger  amount  than  $8,000  had  come  into  possession 
of  the  plaintiffs.  And  on*  that  day  the  foregoing  notes  were  received,  and  the 
following  receipt  written  on  the  account  containing  the  balance: 

'^Keceived,  Port  Gibson,  May  1,  1829,  in  part  and  on  account  of  the  above 
account,  and  interest  that  may  be  due  thereon,  the  following  notes,  to  wit 
(enumerating  them),  amounting  in  all  to  $25,000,  which  notes,  when  discounted, 
the  proceeds  to  go  to  the  credit  of  this  account. 

"Reynolds,  Byrxk  &  Co." 

There  was  a  good  deal  of  other  evidence  in  the  cause,  but  it  does  not  seem 
necessary  to  state  it  at  large,  since  no  part  of  it  becomes  important  to  a  just 
understanding  of  the  merits  of  the  controversy,  as  it  now  stands  before  us. 
In  the  progress  of  the  trial,  the  depositions  of  several  witnesses  who  were 
clerks  in  the  counting-house  of  the  plaintiffs  were  read,  in  which  they  stated 
that  they  knew  that  the  letter  of  credit  was  considered  by  the  plaintiffs  as  cov- 
ering any  balance  due  by  Chester  Haring  to  the  plaintiffs,  for  .advances  from 
that  time  to  the  extent  of  $8,000;  and  that  advances  were  made,  and  moneys 
paid  by  them  on  account  of  Uaring  from  the  time  of  receiving  the  said  letter 
of  credit,  predicated  on  the  said  letter  always  protecting  the  plaintiffs  to  the 
amount  of  $8,000,  whenever  the  said  amount  or  less  might  be  uncovered ;  and 
that  it  was  considered  in  the  said  counting-house  of  the  plaintiffs  as  a  continu* 
iog  letter  of  credit,  and  so  acted  upon  by  the  plaintiffs.  To  the  admission  of 
this  part  of  the  depositions  the  defendants  objected ;  but  the  court  overruled 
the  obj^tion,  and  permitted  the  evidence  to  be  read  to  the  jury  as  evidence  of 
the  reliance  of  the  plaintiffs  upon  the  letter  of  credit  to  the  amount  of  the 
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$8,000,  for  acceptance,  payments,  advances  and  indorsements  made  to  Haring. 
The  defendants  excepted  to  this  admission  of  the  evidence,  and  the  propriety 
of  this  ruling  of  the  court  constitutes  the  first  question  in  the  case. 

We  are  of  opinion  that  tiie  evidence  was  rightly  admitted  in  the  view  and  for 
the  purposes  stated  by  the  court  below.  It  was  not  offered  to  explain  or  establish 
the  construction  of  the  letter  of  credit.  See  Clarke  v.  Russell,  3  Dal.,  415 ;  S.  C, 
Eussell  V.  Clark,  7  Cranch,  69  (g§  272-277,  infra\  whether  it  constituted  a  lim- 
ited or  a  continuing  guaranty;  and  was  not  thus  open  to  the  objection  which 
has  been  relied  on  at  the  bar,  that  it  was  an  attempt  by  parol  evidence  to  explain 
a  written  contract.  It  was  admitted  simply  to  establish  that  credit  had  been 
given  to  Harino^  upon  the  faith  of  it  from  time  to  time,  and  that  it  was  treated 
by  the  plaintiffs  as  a  continuing  guaranty;  so  that  if,  in  point  of  law,  it  was 
entitled  to  that  character,  the  plaintiffs'  claim  might  not  be  open  to  the  sugges- 
tion that  no  such  advances,  acceptances  or  indorsements  had  in  fact  been  made 
upon  the  credit  of  it;  an  objection  which,  if  founded  in  fact,  might  have  been 
fatal  to  their  claim.  Nothing  can  be  clearer  upon  principle  than  that  if  a  let- 
ter of  credit  is  given,  but  in  fact  no  advances  are  made  upon  the  faith  of  it, 
the  party  is  not  entitled  to  recover  for  any  debts  due  to  him  from  the  debtor, 
in  whose  favor  it  was  given,  which  have  been  incurred  subsequently  to  the 
guaranty,  and  without  any  reference  to  it. 

The  other  exceptions  are  to  certain  instructions  prayed  by  the  defendants^ 
and  refused  by  the  court.     They  are  as  follows: 

1.  TRat  the  said  letter  of  credit  sued  on  is  not  a  continuing  guaranty,  but  is 
a  limited  one;  and  that  when  an  advance  or  advances,  acceptance  or  accept- 
ances, indorsement  or  indorsements,  had  been  made  by  the  plaintiffs  on  the 
faith  of  said  letter  of  credit  to  the  amount  of  $8,000,  the  guaranty  became 
functus  officio^  and  ceased  to  operate  upon  any  future  advances,  acceptances,  or 
indorsements,  made  by  said  plaintiffs  for  Chester  Ilaring.  And  that  if  the 
said  plaintiffs  received  from  said  Ilaring,  in  payment  of  their  advances,  ac- 
ceptances or  indorsements  made  on  account  of  said  guaranty,  the  amount  of 
SS,000,  it  was  a  discharge  of  said  letter  of  guaranty;  and  that  any  future  ad- 
vances, acceptances  or  indorsements  cannot  be  charged  against  and  recovered 
from  the  defendants,  by  virtue  of  said  letter  of  credit. 

2.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  guaranty,  the.y 
must  prove  that  notice  had  been  given  in  a  reasonable  time  after  said  letter  of 
guaranty  had  been  accepted  by  them,  to  the  defendants,  that  the  same  had  been 
accepted. 

3.  That  to  entitle  the  plaintiffs  to  recover  on  said  letter  of  credit,  they  must 
prove  that,  in  a  reasonable  time  after  they  had  made  advances,  acceptances  or 
indorsements  for  said  Haring  on  the  faith  of  said  letters  of  guaranty,  they 
gave  notice  to  said  defendants  of  the  amount  and  extent  thereof. 

4.  That  to  erftitle  the  plaintiffs  to  recover  on  said  letter  of  credit,  they  must 
prove  that  a  demand  of  payment  had  been  made  of  Chester  Ilaring,  the  prin- 
cipal debtor,  of  the  debt  sued  for;  and  in  case  of  non-payment  by  him,  that 
notice  of  such  demand  and  non-paj^ment  should  have  been  given  in  a  reason- 
able time  to  the  defendants;  and  in  failure  of  such  proof,  the  defendants  are 
in  law  discharged. 

5.  That  the  promissory  notes,  drawn  by  C.  Ilaring,  the  principal  debtor,  and 

indorsed  by  Daniel  Greenleaf,  and  received  by  the  plaintiffs  on  the  1st  of  May, 

1829,  as  expressed  in  the  said  receipt  of  that  date  at  the  end  of  their  said 

account,  and  the  discounting  the  same  in  New  Orleans  by  the  plaintiffs  after 
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they  had  indorsed  thesamo  for  that  purpose,  the  same  being  discounted  before 
lhe\'  fell  due,  and  the  receipt  of  the  net  proceeds  arising  from  the  discounting, 
carried  to  the  credit  of  Chester  Ilaring's  account  on  the  books  of  the  plaintififs, 
was  a  discharge  of  the  guarantors  on  said  guarantj',  provided  the  debt  now- 
sued  for  was  included  in  the  sum  total  of  said  account,  on  account  of  which 
said  promissory  notes  were  taken  and  receipted  for. 

G.  That  if  the  said  notes,  mentioned  in  said  receipt,  were  received  as  condi- 
tional payments  of  said  debt,  the  defendants  are  discharged,  unless  it  be 
.  proved  that  due  diligence  has  been  used  to  recover  the  amount  called  for  by 
said  notes  from  the  individuals  responsible  thereon,  and  that  the  same  could 
not  be  obtained. 

7.  That  the  plaintiffs,  by  accepting  said  notes  on  account  of  said  debt,  from 
C.  Haring,  the  principal  debtor,  with  D.  Greenleaf  as  indorser,  on  account  of 
said  debt,  the  same  being  at  that  time  due,  and  receiving  the  money  on  the 
same  by  discounting  them,  and  the  passing  said  notes  away  by  indorsement, 
could  not  have  sued  Uaring  for  the  original  debt,  before  said  notes  fell  due, 
dishonored,  and  returned  to  the  plaintiffs;  and  that,  therefore,  they  by  their 
own  act  placed  it  out  of  their  power  to  proceed  against  said  Haring,  to  recover 
said  debt,  before  said  notes  fell  due  and  were  returned  to  the  plaintiffs,  which 
in  law  discharge  the  guarantors. 

There  was  another  exception,  but  it  was  withdrawn  from  the  cause  by  the 
defendants;  and  that,  as  well  as  another  respecting  the  refusal  of  the  court  to 
sign  the  bill  of  exceptions,  without  incorporating  in  it  the  evidence  given  at 
the  trial,  may  be  dismissed  without  commentar}'.  It  is  prof>er  to  add,  how- 
ever, that  the  conduct  of  the  court  in  relation  to  the  bill  of  exceptions  consti- 
tutes no  just  matter  of  error  rcvisable  in  this  form  of  proceeding;  and  if  it 
did.  we  see  no  reason  to  question  the  propriety  of  its  conduct  upon  the  present 
occasion.  It  is  manifestly  proj^er  for  the  court  to  require  that  all  the  evidence 
which  is  explanatory  of  the  true  points  of  the  exceptions  should  be  brought 
before  the  appellate  court,  to  assist  it  in  forming  a  correct  judgment. 

§234.  The  guaranty  in  the  case  at  bar  was  a  contiiiuing  one.  Guaranty  to 
he  liberally  cofistrued. 

The  question  involved  in  the  first  instruction  is,  whether  the  guaranty  con- 
tained in  the  letter  is  a  limited  or  a  continuing  guaranty;  or,  in  other  words, 
whether  it  covered  advances,  acceptances  and  indorsements,  in  the  first  in- 
stance, to  the  amount  of  $8,000,  or  terminated  when  these  were  discharged;  or 
whether  it  covered  successive  advances,  acceptances  and  indorsements  made  to 
the  same  amount  at  any  future  times,  toties  quoties,  whenever  the  antecedent 
transactions  were  discharged.  Upon  deliberate  consideration,  we  are  of  opinion 
that  it  is  a  continuing  guaranty;  and  w^e  found  ourselves  upon  the  language, 
and  the  apparent  intent  and  objjct  of  the  letter.  Every  instrument  of  this 
sort  ought  to  receive  a  fair  and  reasonable  interpretation,  according  to  the  true 
import  of  its  terms.  It  being  an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded  signification,  or  liberal  construc- 
tion beyond  the  fair  import  of  the  terms.  It  was  observed  by  this  court  in 
Russell  V.  Clarke,  7  Cranch,  CO  (§§  272-277,  infra\  that  ''  the  law  will  subject 
a  man,  having  no  interest  in  Ihe  transaction,  to  pay  the  debt  of  another  only 
when  his  undertaking  manifests  a  clear  intention  to  bind  himself  for  that  debt. 
Words  of  doubtful  import  ought  not,  it  is  conceived,  to  receive  that  construc- 
tion." On  the  oiher  hand,  as  these  instruments  are  of  extensive  use  in  the 
commercial  world,  upoa  the  faith  of  which  large  credits  and  advances  are 
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made,  care  should  be  taken  to  bold  the  party  bound  to  the  full  extent  of  what 
appears  to  be  bis  engagement;  and  for  this  purpose  it  was  recognized  by  this 
court  in  Drummond  v.  Prestman,  12  Wheat.,  515,  as  a  rule  in  expounding  them, 
that  the  words  of  the  guaranty  are  to  be  taken  as  strongly  against  the  guar- 
antor  as  the  sense  will  admit.  Fell  on  Guaranty,  ch.  5,  p.  129,  etc.  And  the 
same  rule  was  adopted  in  the  king's  bench  in  Mason  v.  Pritchard,  12  East,  227. 

If  we  examine  the  language  or  object  of  the  present  letter,  we  think  it  is 
diflScult  to  escape  from  the  conclusion  that  it  was  intended,  and  was  under- 
stood by  all  the  parties  as  a  continuing  guaranty.  There  is  no  doubt  that  it . 
was  so  interpreted  by  the  plaintiffs.  The  object  is  to  assist  Haring  in  business: 
**our  friend  Mr.  Chester  Haring,"  to  assist  him  "in  business  may  require  your 
aid."  It  was  not  contemplated  to  be  a  single  transaction,  or  an  unbroken  series 
of  transactions  for  a  limited  period.  The  aid  required  was  to  be  "from  time  to 
time,  either  by  acceptance  or  indorsement  of  bis  paper,  or  advances  in  cash." 
The  very  nature  of  such  negotiations,  with  reference  to  the  business  of  the 
party,  unless  other  controlling  words  accompanied  them,  would  seem  to  indi- 
cate a  succession  of  acts  at  different  periods,  having  no  definite  termination  or 
necessary  connection  with  each  other.  The  language  of  the  letter  then  pro- 
ceeds: "In  order  to  save  you  from  harm  in  so  doing,  we  do  hereby  bind  our- 
selves, etc.,  to  be  responsible  to  you  at  any  time  for  a  sum  not  exceeding  $8,000, 
should  the  said  Chester  Haring  fail  so  to  do."  It  is  difficult  to  satisfy  this 
language  without  giving  to  the  guaranty  a  continuing  operation.  The  parties 
agree  to  be  responsible,  at  any  time,  for  a  sum  not  exceeding  $8,000;  and  if  so, 
is  not  the  natural,  nay  necessary,  import,  that  the  acceptances,  indorsements 
and  advances  are  not  limited  in  duration;  but  that  whenever  made,  and  at 
whatever  future  times,  the  same  responsibility  shall  attach  upon  them,  not 
exceeding  $8,000?  We  think  that  it  would  be  difficult  to  give  any  other  inter- 
pretation of  the  language,  without  subjecting  mercantile  papers  to  refinements 
and  subtleties  which  would  betray  innocent  men  into  the  most  severe  losses  by 
an  unsuspecting  confidence  in  them.  That  the  language  fairly  admits  of,  if  it 
does  not  absolutely  require,  this  construction,  cannot  be  doubted.  If  it  does  so, 
it  is  but  common  justice  that  it  should  receive  this  construction  in  favor  of 
innocent  parties  who  have  made  acceptances,  indorsements  and  advances  upon 
the  faith  of  it,  according  to  the  rule  already  stated,  that  the  words  shall  be 
taken  as  strongly  against  the  party  using  them  as  the  sense  will  admit. 

It  is  rare  that  in  cases  of  guaranty  the  language  of  the  instruments  is  such  as 
to  make  the  decision  upon  one  an  exact  authority  for  that  of  another.  The 
whole  words  and  clauses  are  to  be  construed  together,  and  that  sense  is  to  be 
given  to  each  which  best  comports  with  the  general  scope  and  intent  of  the 
whole.  So  far  as  authorities  go,  however,  we  think  they  are  decidedly  in  favor 
of  the  interpretation  which  we  have  adopted.  In  Mason  v.  Pritchard,  12  East, 
227;  S.  C,  2  Camp.,  436,  the  words  of  the  guaranty  were,  "to  be  responsible 
for  any  goods  he  hath  or  may  supply  my  brother  with  to  the  amount  of  £100 ; '' 
and  the  court  were  of  opinion  that  it  was  a  continuing  or  standing  guaranty  to 
the  extent  of  £100,  which  might  at  any  time  become  due  for  goods  supplied 
until  the  credit  was  recalled.  That  case  was  certainly  founded  upon  words 
less  expressive  and  cogent  than  those  of  the  case  bbfore  us.  In  Merle  v.  Wells, 
2  Camp.,  413,  the  guaranty  was:  "I  consider  mj^self  bound  to  you  for  any 
debt  he  (my  brother)  may  contract  for  his  business  as  a  jeweler,  not  exceeding 
£100,  after  this  date."  Lord  EUenborough  held  it  a  continuing  guaranty  for 
any  debt  not  exceeding  £100,  which  the  brother  might  from  time  to  time  con- 
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tract  with  the  plaintiffs  in  the  way  of  his  bifsiness;  and  that  the  guaranty  was 
not  confined  to  one  instance,  but  applied  to  debtd  successively  renewed.  The 
case  of  Sansom  v.  Bell,  2  Camp.,  39,  before  ttie'  sa mo  learned  judge,  is  to  the 
same  effect.  The  case  of  Bastow  v.  Bennett,  3  Camp.,'2^0,  was  upon  words  far 
less  stringent.  There  the  guaranty  was:  '^I  hereby  undertake  and  engage 
to  be  answerable  to  the  extent  of  £300  for  any  tallow  or  soap  supplied  by  B.  to 
F.  and  B.,  provided  they  shall  neglect  to  pay  in  due  time."  Lord  i^lletborougb 
held  it  a  continuing  guaranty,  principally  upon  the  force  of  the  woj^acy  ;^  ^ut 
the  case  went  off  upon  another  point. 

The  cases  cited  on  the  other  side  are  all  distinguishable.  Kirby  v.  Marlbor- 
ough, 2  Maule  &  S.,  18,  turned  upon  the  ground  that  the  whole  recital  of  the 
bond  showed  that  a  limited  guaranty,  for  advances  to  a  definite  amount,  when 
they  were  made  the  guaranty,  became  funduB  officio.  In  Melville  t^.  Hayden, 
3  Barn.  &  Aid.,  593,  the  guaranty  was:  '^I  engage  to  guaranty  the  payment 
of  A.  to  the  extent  of  £60  at  quarterly  account,  bill  two  months,  for  goods  to 
be  purchased  by  him  of  B.;"  and  the  court  held  that  it  was  not  a  continuing 
guaranty,  as  the  words  "quarterly  account "  import  only  the  first  quarterly 
account;  and  relied  on  the  word  *^any  "  in  Mason  t;.  Pritcbard,  12  East,  227,  as 
distinguishing  that  case  from  the  one  before  them.  The  case  of  Bogers  9. 
Warner,  8  Johns.,  119,  was  on  a  guaranty  in  these  words:  ^'If  A.  and  B.,  our 
sons,  wish  to  take  goods  of  you  on  credit,  we  are  willing  to  lend  our  names  as 
security  for  any  amount  they  may  wish ; "  and  the  court  held  it  to  be  a  limited 
guaranty  for  a  single  credit.  It  is  observable  that  here  no  words  of  continu- 
ing credit,  such  as  '^from  time  to  time,"  or  ''at  any  time,"  are  used;  so  that 
the  whole  language  is  satisfied  by  one  transaction.  It  is,  therefore,  strongly 
distinguishable  from  that  before  this  court. 

Wo  cannot  admit,  therefore,  as  has  been  contended  at  the  bar,  that  the  courts 
have  inclined  to  vary  the  rule  of  construction  of  instruments  of  this  nature,  and 
to  hold  them  to  be  BtriciUnmi  juris  as  to  their  interpretation.  And  we  are 
well  satisfied  that  the  authorities  in  no  degree  interfere  with  the  construction 
which  we  have  given  to  the  terms  of  the  present  letter.  The  court  below 
were  then  right  in  refusing  the  first  instruction. 

§  233.  Notice  must  he  given  vnthin  a  reasonable  tim^  of  the  acceptance  of  a 
guaranty. 

The  second  instruction  insists  that,  to  entitle  the  plaintiffs  to  recover  on  the 
guaranty,  they  must  prove  that  notice  had  been  given  to  the  defendants  of  that 
fact  in  a  reasonable  time  after  the  guarant}''  had  been  accepted.  Whether  there 
was  not  evidence  before  the  jury  sufficient  to  have  justified  them  in  drawing 
the  conclusion  that  there  was  such  a  notice,  we  do  not  inquire.  It  is  sufficient 
for  us  to  declare  that  in  point  of  law  the  instruction  asked  was  correct,  and 
ought  to  have  been  given.  A  party  giving  a  letter  of  guaranty  has  a  right  to 
know  whether  it  is  accepted,  and  whether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it  or  not.  It  may  be  most  material,  not 
only  as  to  his  responsibility,  but  as  to  future  rights  and  proceedings.  It  may 
regulate,  in  a  great  measure,  his  course  of  conduct  and  his  exercise  of  vigilance 
in  regard  to  the  party  in  whose  service  it  is  given.  Especially  is  it  important 
in  the  case  of  a  continuing  guaranty,  since  it  may  guide  his  judgment  in  recall- 
ing or  suspending  it. 

§  236.  Under  a  continuing  guaranty  it  is  not  necessary  to  give  guarantor  no- 
tice of  each  acceptance  J  but  OfUy  of  sum  due  when  transactions  areJinaUy  closed. 

The  third  instruction  insists,  that  to  entitle  the  plaintiffs  to  recover  on  the 
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guaranty,  they  must  prove  that  itI;^easonable  time  after  they  made  advances, 
acceptances  or  indorsementS'/bJi^^ring  on  the  faith  of  the  guaranty,  they  gave 
notice  to  the  defendants-/^  tl^e'  amount  and  extent  thereof.  If  this  had  been 
the  case  of  a  guaraJityVtnited  to  a  single  transaction,  there  is  no  doubt  that 
it  would  have'.beekib'e  duty  of  the  plaintiffs  to  have  given  notice  of  the  ad- 
vances, accfltpta>^'?es  or  indorsements  made  to  Haring,  within  a  reasonable  time  ' 
after  tlit?y*5\^re'  made.  But  this  being  a  continuing  guaranty,  in  which  the 
parties  Joffteraplated  a  series  of  transactions,  and  as  soon  as  the  defendants  had 
.  5^Gfi^\tecf  notice  of  the  acceptance,  they  must  necessarily  have  understood  that 
l^et-e  would  be  successive  advances,  acceptances  and  indorsements,  which  would 
be  renewed  and  discharged  from  time  to  time,  we  cannot  perceive  any  ground 
of  principle  or  policy  upon  which  to  rest  the  doctrine  that  notice  of  each  suc- 
cessive transaction,  as  it  arose,  should  be  given.  All  that  could  be  required 
would  be,  that  when  all  the  transactions  between  the  plaintiffs  and  Haring 
under  the  guaranty  were  closed,  notice  of  the  amount  for  which  the  guarantors 
were  held  responsible  should,  within  a  reasonable  time  afterwards,  be  communi- 
cated to  them.  And  if  the  instruction  had  a'Sked  nothing  more  than  this,  we  aro 
of  opinion,  upon  principle,  as  well  as  upon  the  authority  of  liussell  v.  Clarke,  7 
Cranch,  69  (§§  272-277,  infra),  and  Edmondston  v,  Drake,  5  Pet.,  624:  (§§  217- 
220,  8upra\  that  it  ought  to  have  been  given.  Oxley  v.  Young,  2  11.  Bi.,  613; 
Peel  V,  Tatlock,  1  Bos.  &  Pull.,  419.*  But  it  goes  much  further,  and  require?,  in 
the  case  of  a  continuing  guaranty,  that  every  successive  transaction  under  it 
should  be  communicated  from  time  to  time.  No  case  has  been  cited  which 
justifies  such  a  doctrine,  and  we  can  perceive  no  principle  of  law  which  requires 
it.     The  instruction  was,  therefore,  properly  refused. 

§237.  Gxiarantors  are  not  liable  witlwut  previous  demand  on  the  principal 
debtor  and  notice  of  his  failure  to  make  payment. 

The  fourth  instruction  insists  that  a  demand  of  payment  should  have  been 
made  of  Haring,  and  in  case  of  non-payment  by  him,  that  notice  of  such  de- 
mand and  non-payment  should  have  been  given  in  a  re«asonable  time  to  the 
defendants,  otherwise  the  defendants  would  be  discharged  from  their  guaranty. 
We  are  of  opinion  that  this  instruction  ought  to  have  been  given.  By  the  very 
terms  of  this  guaranty,  as  well  as  by  the  general  principles  of  law,  the  guaran- 
tors are  only  collaterally  liable  upon  the  failure  of  the  principal  debtor  to  pay 
the  debt.  A  demand  upon  him  and  a  failure  on  his  part  to  perform  his  engage- 
ments are  indispensable  to  constitute  a  cas^l8  foederis.  The  creditors  are  not 
indeed  bound  to  institute  any  legal  proceedings  against  the  debtor,  but  they 
are  required  to  use  reasonable  diligence  to  make  demand,  and  to  give  no- 
tice of  the  non-pa5'ment.  The  guarantors  are  not  to  be  held  to  any  length 
of  indulgence  of  credit  which  the  creditors  may  choose,  but  have  a  ri^ht  to 
insist  that  the  risk  of  their  responsibility  shall  be  fixed,  and  terminated  within 
a  reasonable  time  after  the  debt  has  become  due.  The  case  of  Allen  v. 
Rightmere,  20  Johns.,  365,  is  distinguishable.  There  the  note  was  payable  to 
the  defendant  himself  or  order,  at  a  future  day,  and  he  indorsed  it  with  a 
special  guaranty  of  its  due  payment;  and  the  court  held  his  condition  absolute 
and  not  conditional. 

§  238.  In  the  case  at  bar,  certain  discounted  promissory  notes  did  not  operate  to 
discharge  guarantors. 

The  fifth  instruction  insists  that  the  promissory  notes  mentioned  in  the  re- 
ceipt of  the  1st  of  May,  1829,  when  discounted,  and  the  proceeds  carried  to  the 
account  of  Haring,  operated  a  discharge  of  the  guarantors,  provided  the  debt 
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sued  for  was  included  in  the  sum  total  of  the  account  for  which  those  notes 
were  received.  We  think  that  the  court  were  not  bound,  under  the  circum- 
stances, to  give  this  instruction.  It  proceeds  upon  the  ground  that  the  notes 
were  necessarily  received  as  an  absolute  payment,  a  fact  which  the  court  had 
no  right  to  assume,  and  that,  by  indorsing  the  notes  and  procuring  the  same  to 
be  discounted  and  credited  in  the  account,  the  guaranty  was,  perse^  discharged. 
This  is  not  correct  in  point  of  law;  for  if  the  plaintiffs,  by  their  indorsement's, 
were  compellable  to  pay,  and  did  afterwards  pay,  the  notgs  upon  their  dishonor 
by  the  maker,  and  these  notes  fell  within  the  scope  of  the  guaranty,  they  might, 
without  question,  recover  the  amount  from  the  guarantors. 

§  239.  One  who  takes  in  conditional  payment  a  note  on  which  third  partita 
are  liable  viust  use  due  diligence  to  collect  it  of  the  parties  primarily  liable. 

The  sixth  instruction  asserts  that,  if  the  notes  mentioned  in  the  receipt 
were  received  as  conditional  payments  of  the  said  debt,  the  defendants  are  dis- 
charged, unless  it  is  proved  that  due  diligence  had  been  used  to  recover  the 
amount  of  them  from  the  individuals  responsible  thereon,  and  that  the  same 
could  not  be  obtained.  If,  by  the  word  "  recover,"  were  here  intended  a  re- 
covery by  a  suit  at  law,  the  proposition  could  not  be  maintained.  But  if,  as  we 
suppose,  it  is  used  in  the  sense  of  collect  or  obtain,  its  correctness  as  a  general 
proposition,  in  cases  of  conditional  payments  of  debts  by  notes,  is  admitted. 
He  who  receives  any  note  upon  which  third  persons  are  responsible,  as  a  con- 
ditional payment  of  a  debt  due  to  himself,  is  bound  to  use  due  diligence  to  col- 
lect it  of  the  parties  thereto  at  maturity;  otherwise  by  his  laches  the  debt  will 
be  discharged.  The  dilficulty  is  in  applying  the  doctrine  to  the  circumstances 
of  the  present  case  in  the  actual  form  in  which  it  is  propounded  in  the  instruc- 
tion. It  assumes,  as  matter  of  fact,  what  the  court  cannot  intend,  that  the 
notes  were  received  as  conditional  payment.  It  does  not  assert  what  the  debt 
is  to  which  it  alludes;  though  it  probably  refers  to  the  debt  stated  in  the  ac- 
count connected  with  the  receipt.  Xow,  that  account  is  not  in  terms  sued  for; 
but  certain  drafts  amounting  to  $8,000,  accepted  and  indorsed,  and  paid  by  the 
plaintiffs;  and  whether  they  were  included  in  the  account  or  not  was  matter 
of  evidence  and  not  matter  of  law.  Although,  then,  the  instruction  asserted  a 
proposition  generally  true  in  point  of  law,  it  is  not  clear  that  in  the  very 
terms  in  which  it  is  propounded  with  reference  to  the  case  in  judgment,  the 
court  were  bound  to  give  it,  since  it  involved  matters  of  fact. 

The  seventh  instruction  is  open  to  a  similar  objection.  It  manifestly  assumes, 
as  its  basis,  general  questions  of  fact,  upon  which  the  court  had  no  right  to 
pronounce  judgment.  It  also  supposes  that  the  debt  sued  for  is  wholly  confined 
to  the  account,  and  that  the  notes  referred  to  were  not  within  the  scope  of  the 
guaranty,  and,  if  paid  by  the  plaintiffs,  could  not  be  recovered  by  the  defend- 
ants; which  is  far  from  being  admitted.  Indeed,  this  and  several  of  the  pre- 
ceding instructions  proceed  upon  the  ground  that  the  guaranty  was  a  limited 
and  not  a  continuing  guaranty,  which  construction  has  been  already  overturned. 

Upon  the  whole,  we  are  of  opinion  that  the  court  below  erred  in  refusing 

the  second  and  fourth  instructions  prayed  by  the  defendants,  and  that  for  these 

errors  the  judgment  must  be  reversed,  and  the  cause  remanded  to  the  district 

court  of  Mississippi  with  directions  to  award  a  venire  facias  de  novo, 
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GRANT  V.  NAYLOR. 
(4  Cranch,  224-336.    1808.) 

Erroe  to  U.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  Action  of  assumpsit  by  John  and  Jeremiah  Naylor, 
upon  a  letter  of  credit  signed  by  plaintiff  in  error  and  directed  to  John  and 
Joseph  Naylor  &  Company. 

Opinion  by  Mabs^ll,  C.  J. 

In  this  case  three  points  are  made  by  the  plaintiff  in  error  on  the  letter 
which  constitutes  the  basis  of  this  action.  He  contends,  1st.  That  this  letter 
being  a  collateral  undertaking,  and  being  addressed  to  John  and  Joseph  Kaylor 
&  Co.,  the  plaintiffs  below  cannot  be  admitted  to  prove  by  parol  testimony  that 
it  was  intended  for,  and  is  an  assumpsit  to,  John  and  Jeremiah  Naylor.  2d. 
That  the  undertaking  was  conditional,  and  required  notice  to  be  given  to  the 
writer  of  the  intent  and  nature  of  his  liability.  3d.  That  it  is  confined  to 
the  shipments  made  during  the  year  in  which  it  was  written. 

§  240.  On  the  policy  of  taking  cases  out  of  the  statute  of  frauds  hy  exception. 

On  the  first  objection  the  court  has  felt  considerable  difficulty.  That  the 
letter  was  really  designed  for  John  and  Jeremiah  Naylor  cannot  be  doubted, 
but  the  principles  which  require  that  a  promise  to  pay  the  debt  of  another 
shall  be  in  writing,  and  which  will  not  permit  a  written  contract  to  be  ex- 
plained by  parol  testimony,  originate  in  a  general  and  wise  policy,  which  this 
court  cannot  relax  so  far  as  to  except  from  its  operation  cases  within  the  prin- 
ciples. Already  have  so  many  cases  been  taken  out  of  the  statute  of  frauds, 
which  seem  to  be  within  its  letter,  that  it  may  well  be  doubted  whether  the 
exceptions  do  not  let  in  many  of  the  mischiefs  against  w^hich  the  rule  was  in- 
tended to  guard.  The  best  judges  in  England  have  been  of  opinion  that  this 
relaxing  construction  of  the  statute  ought  not  to  be  extended  further  than  it 
has  already  been  carried,  and  this  court  entirely  concurs  in  that  opinion. 

On  examining  the  cases  which  have  been  cited  at  the  bar,  it  does  not  appear 
to  the  court  that  they  authorize  the  explanation  of  the  contract  which  is  at- 
tempted in  this  case.  This  is  not  a  case  of  ambiguity.  It  is  not  an  ambiguity 
patent,  for  the  face  of  the  letter  can  excite  no  doubt.  It  is  not  a  latent  am- 
biguity, for  there  are  not  two  firms  of  the  name  of  John  and  Joseph  Naylor 
&  Co.  to  cither  of  which  this  letter  might  have  been  delivered.  It  is  not  a 
case  of  fraud.  And  if  it  was,  a  court  of  chancery  would  probably  be  the  tri- 
bunal which  would,  if  any  could,  afford  redress.  If  it  be  a  case  of  mistake,  it 
is  a  mistake  of  the  writer  only,  not  of  him  by  whom  the  goods  were  advanced 
and  who  claims  the  benefit  of  the  promise.  Without  reviewing  ail  the  cases 
which  have  been  urged  from  the  bar,  it  may  be  said  with  confidence  that  no 
one  of  them  is  a  precedent  for  this. 

§  241.  Parol  evidence  is  not  admissible  to  show  that  a  letter  of  guaranty  ad- 
dressed to  A,  was  intended  for  B, 

A  letter  addressed  by  mistake,  it  is  admitted,  to  one  house  is  delivered  to  an- 
other. It  contains  no  application  or  promise  to  the  company  to  which  it  is 
delivered,  but  contains  an  application  and  a  promise  to  a  different  company  not 
existing  at  that  place.  The  company  to  which  it  is  delivered  are  not  imposed 
upon  with  respect  to  the  address,  but  knowing  that  the  letter  was  not  directed  to 
them,  they  trust  the  bearer,  who  came  to  make  contracts,  on  his  own  account. 
In  such  a  case  the  letter  itself  is  not  a  written  contract  between  Daniel  Grant, 
the  writer,  and  John  and  Jeremiah  JSTaylor,  the  persons  to  whom  it  was  deliv- 
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ered.    To  admit  parol  proof  to  make  it  such  a  contract,  is  going  further  than 

courts  have  ever  gone,  where  the  writing  is  itself  the  contract,  not  evidence  of 

a  contract,  and  where  no  pre-existing  obligation  bound  the  party  to  enter  into  it. 

It  being  the  opinion  of  a  majority  of  the  court  that  John  and  Jeremiah 

Naylor  could  not  maintain  their  action  on  this  letter,  it  becomes  unnecessary 

to  consider  the  other  points  which  were  made  at  the  bar.    It  is  the  opinion  of 

this  court  that  the  circuit  court  erred  in  directing  the  jury  that  the  evidence  given 

by  the  plaintiffs  in  that  court  was  proper  and  sufiScient  to  support  the  issue  or 

their  part.    The  judgment  of  the  circuit  court '  is^  therefore,  to  be  reversed 

and  the  cause  sent  back  for  further  trial. 

Judgment  reversed. 

TOPPAN  V.  CLEVELAND,  COLUMBIA  &  CINCINNATI  RAILROAD  COMPANY. 

(Circuit  Court  for  Ohio:  1  Hippin,  74-84.    1863.) 

Opinion  by  Willson,  J. 

Statement  of  Facts. —  This  case  stands  upon  a  demurrer  to  the  first  and 
second  counts  of  the  plaintiff's  declaration.  Many  grave  and  important  prin- 
ciples were  discussed  by  counsel  in  the  argument,  some  of  which  it  is  deemed 
unnecessary  to  consider,  in  determining  the  issue  of  law  raised  by  the  de- 
murrer. The  suit  is  brought  against  the  defendant  upon  its  guaranty  indorsed 
upon  sundry  bonds  of  the  Columbus,  Fiqua  &  Indiana  Bailroad  Company. 
These  bonds  bear  date  April  1,  1854,  and  are  all  of  the  same  tenor  and  effect, 
with  interest  coupons  attached.    The  following  is  a  copy  of  them : 

*'  The  Columbus,  Piqua  &  Indiana  Railroad  Company  acknowledge  them- 
selves to  owe  Elias  Fassett,  or  bearer,  $1,000,  which  sum  said  company  promise 
to  pay  to  said  Elias  Fassett,  or  the  holder  hereof,  at  the  office  of  the  Ohio  Life 
Insurance  and  Trust  Company,  Wall  street,  in  the  city  of  New  York,  on  the 
1st  day  of  April,  in  the  year  1869,  and  also  interest  thereon  at  the  rate  of 
seven  per  cent,  per  annum,  semi-annually,  on  the  1st  day  of  October  next,  and 
of  each  April  and  October  thereafter  until  the  said  principal  sum  shall  be  paid, 
on  the  presentation  of  the  annexed  interest  warrants  at  said  office.  And  the 
said  company  also  agree  to  deliver  to  the  holder  hereof,  at  any  time  before 
said  principal  sum  shall  fall  due,  when  such  holder  shall  elect  to  receive  the 
same,  on  the  delivery  of  this  obliga(tion  and  the  unpaid  interest  warrants  to 
the  trustee  named  in  the  annexed  certificate,  or  to  his  successor  in  the  trust,  in 
the  city  of  New  York,  or  to  the  treasurer  of  said  company,  in  the  city  of 
Piqua,  Ohio,  twenty  shares,  of  $50  each,  of  the  capital  stock  of  said  company, 
in  exchange  for  and  satisfaction  of  this  obligation. 

*'  And  the  said  company  further  agree  that  this  obligation^  and  all  rights  and 
benefits  arising  therefrom^  may  he  transferred  hy  getieral  or  special  indorsementy 
or  by  delivery^  as  if  the  same  were  a  note  of  hand  payable  to  hearer^  and  hereby 
waive  all  benefits  from  valuation  or  appraisal  laws.'' 

Signed  by  the  president  of  the  company,  with  the  corporate  seal  affixed. 

The  interest  warrants  or  coupons  are  also  payable  to  the  bearer  or  holder. 
After  the  execution  of  said  bonds  and  coupons,  and  before  their  negotiation 
and  issue,  the  defendant  guarantied  their  payment  by  indorsing  on  the  back  of 
the  bonds  the  words  following: 

^Tbe  Cleveland,  Columbus  &  Cincinnati  Railroad  Company,  for  value  re- 
ceived, hereby  warrant  and  guaranty  the  punctual  payment  of  the  interest 
and  principal  of  this  obligation. 
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"In  testimony  whereof  the  said  company,  in  pursuance  of  a  resolution  of 
the  board,  passed  the  Gth  day  of  March,  1854,  have  caused  these  presents  to 
be  signed  by  its  president  this  7th  day  of  April,  1854." 

Which  guaranty  was  afterwards,  to  wit,  on  said  7th  day  of  April,  1854, 
duly  ratified  and  confirmed  by  the  stockholders  of  said  company.  The  plaint- 
iff becanje  the  owner  and  holder  of  the  bonds  and  coupons  so  guarantied  on 
the  4th  day  of  August^  1854,  by  purchase  in  the  regular  course  of  business, 
and  for  a  valuable  consideration. 

It  is  alleged  that  the  Columbus,  Piqua  &  Indiana  Company  is  insolvent,  and 
that  certain  of  the  coupons  are  due  and  remain  unpaid.  Both  the  first  and 
second  counts  of  the  declaration  contain  the  averments  that  the  Columbus, 
Piqua  &  Indiana  Company  was  a  corporation  created  and  organized  under  the 
laws  of  Ohio,  empowered  to  issue  bonds,  notes  and  other  evidences  of  debt,  to 
borrow  money  at  seven  per  cent,  interest,  and  authorized  to  construct,  maintain 
and  run  a  railroad  from  Col-umbus,  Ohio,  to  the  west  line  of  the  state.  Tha. 
the  Cleveland,  Columbus  &  Cincinnati  Company  is  a  corporation  of  like  powers 
organized  to  construct,  maintain  and  run  a  railroad  from  Cleveland,  in  Cuya- 
hoga county,  to  Columbus,  in  Franklin  county,  Ohio,  and  being  interested  in 
the  construction  of  the  Columbus,  Piqua  &  Indiana  road,  cand  being  authorized 
by  the  laws  of  Ohio  so  to  do,  did  indorse  and  guaranty  the  bonds  of  the  last 
named  company  as  aforesaid.  This  statement  of  the  case,  though  much  abbre- 
viated, is  nevertheless  deemed  sufficient  for  a  full  apprehension  of  the  questions 
of  law  raised  by  the  demurrer. 

It  is  insisted  by  the  defendant's  counsel:  1st.  That  this  contract  of  guaranty 
is  not  neo^otiable.  2d.  That  no  suIBcient  consideration  for  the  undertakincr  on 
the  part  of  the  defendant  is  averred;  and  3d.  That  the  defendant  having  no 
power  under  its  charter  to  make  the  guaranty,  the  legal  authority  and  the  facl» 
and  circumstances  contemplated  by  the  act  of  1852,  by  which  such  power  could 
be  obtained,  should  be  fully  set  forth  upon  the  record. 

§  243.  A  guaranty  of  negotiable  paper  is  supported  by  the  same  consideration 
that  tipholds  the  original  promise^  is  collateral  to  thai  proinise^  and  if  general  is 
negotiable  witli  the  paper  on  which  it  is  indorsed, 

'*  A  guaranty,"  said  Verplank  in  McLaren  v.  Watson,  in  its  legal  and  com- 
mercial signification,  "  is  an  undertaking  to  be  answerable  for  the  payment  of 
some  debt,  or  the  due  performance  of  some  contract  by  another,  who  himself 
remains  liable  for  his  own  default.  If  the  guaranty  be  of  a  prior  debt  or  con- 
tract, then  there  must  be  some  good  consideration  received  by  the  guarantor, 
and  such  consideration  should  be  averred  in  the  pleadings  and  proved  on  the 
trial.  But  whore  the  guarantor  holds  out  his  engagement  of  secondary  liability 
as  an  inducement  to  any  one  who  may,  u|K)n  the  faith  of  that  promise,  give 
credit  in  any  way  to  a  party,  then  if  there  be  no  special  consideration  of  bene- 
fit received  by  the  guarantor,  yet  the  same  consideration  of  debt  or  damage 
which  sup|x>rts  the  claim  against  the  principal  in  default  equally  applies  to  and 
supports  the  right  of  action  against  the  guarantor. 

§  243.    When  a  distinct  consideration  is  necessary  to  support  a  guaranty. 

Hence,  as  the  guaranty  in  this  case  is  a  contract  collateral  to  the  bond,  there 
is  no  force  in  the  objection  that  a  distinct  consideration  should  be  averred. 
It  would  be  ditferent  had  the  guaranty  been  made  after  the  execution  of  the 
bond  and  its  delivery  and  receipt  as  a  complete  contract.  But  here  the  record 
discloses  the  fact  that  the  guaranty  was  made  and  indorsed  on  the  bond  before 
its  issue  and  deliver}''  by  the  Columbus,  Piqua  Sz  Indiana  Company.     It  was 
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done  for  the  benefit  of  that  company,  to  add  strength  to  its  paper,  and  to 
induce  third  persons  to  take  the  bonds  and  to  advance  money  upon  them;  We 
are  clearly  of  the  opinion  that  the  credit  thus  given  to  the  Columbus,  Piqua  & 
Indiana  Company  is,  of  itself,  a  good  and  sufficient  consideration  to  support 
the  contract  of  guaranty.  8  Cush.,  154;  12  Wend.,  381;  26  Wend,,  425;  3 
Burr.,  1C62. 

Again,  it  is  argued  that  this  guaranty  is  a  special  contract,  a  mere  chose  in 
adion,  and  therefore  not  negotiable.  It  is  claimed  to  be  analogous  in  principle 
to  an  ordinary  mercantile  guaranty  of  a  debt  or  purchase  where  the  primary' 
liability  can  go  no  further  than  the  first  parties.  The  ordinary  mercantile  guar- 
anty of  a  debt  is  a  contract  to  become  liable  for  another,  for  some  specific 
debt  in  the  hands  of  a  creditor,  whose  right  to  sue  ^nd  enforce  it  cannot  be 
transferred.  In  such  a  case  the  offer  of  guaranty  is  only  of  some  specific 
transaction,  which  becomes  final  as  to  parties  when  the  offer  is  accepted. 

In  the  language  of  the  court  in  Watson  v,  Dodson,  3  Carr.  &  P.,  163,  **such 
a  guaranty  will  inure  to  the  benefit  of  those  to  whom  or  for  whose  use  it  was 
first  delivered."  But  the  rule  of  law  is  different  where  the  guaranty  is  for  the 
payment  of  negotiable  paper.  That  is  a  positive  undertaking  to  become  liable 
in  case  of  the  default  of  the  original  parties  to  the  bond,  note  or  bill,  and  such 
undertaking  is  held  out  to  every  person  who  may,  on  the  faith  of  it,  become 
the  legal  holder  of  such  paper.  Not,  say  the  authorities,  that  the  guaranty  is 
in  Itself  negotiable  as  a  separate  contract,  but  that  it  is  a  collateral  promise  to 
any  and  each  person  in  his  turn,  who  may  give  credit  to  a  negotiable  bond^ 
note  or  bill  coupled  with  such  quaranty. 

In  Ketchell  v.  Burns,  24  Wend.,  456,  the  supreme  court  of  New  York  de- 
clare that  on  a  guaranty  indorsed  upon  a  note,  whereby  the  payment  of  the 
note  is  guarantied  to  a  third  person  or  bearer,  an  action  lies  by  any  subse- 
quent bolder  in  his  own  name.  And  in  Story  on  Contracts,  738,  the  author 
broadly  declares  the  law  to  be  that  *'  where  a  general  guaranty  is  made  upon 
the  face  of  a  promissory  note  or  bill  of  exchange,  and  is  not  limited  to  a  par- 
ticular person^  m*  restricted  in  its  terms^  but  purports  to  be  a  guaranty  to  the 
payee  or  his  order,  or  to  the  bearer,  the  guaranty  is  as  negotiable  as  the  bill  or 
note,  and  accompanies  it  in  the  hands  of  every  holder."  26  Wend.,  425;  19 
id.,  202,  557;  6  Conn.,  315;  12  Pet.,  207;  16  East,  355;  3  Carr.  &  P.,  162.  Now, 
the  bonds  in  question  of  the  Columbus,  Piqua  &  Indiana  Company  are  made 
ne^^otiable  by  distinct  and  unequivocal  terms.  The  language  employed  is: 
"And  the  said  company  further  agree  that  this  obligation,  and  all  rights  and 
benefits  arising  therefrom,  may  be  transferred  by  general  or  special  indorse- 
ment, or  hy  delivery^  as  If  the  same  were  a  note  of  handy  payable  to  hearer^^ 

The  defendant's  guaranty  of  payment,  indorsed  upon  the  bond,  is  not  lim- 
ited to  any  particular  person,  nor  is  it  restricted  in  terms.  The  obligation  on 
the  part  of  the  defendant  is,  in  legal  effect,  an  undertaking  to  pay  the  interest 
and  principal  as  they  severally  become  due,  in  default  of  the  maker,  and  such 
undertaking  extends  to  any  person  who  may  have  become  the  holder  of  the 
paper  by  advancing  money  on  the  strength  of  the  indorsement.  Such  clearly 
was  the  purpose  and  effect  intended  by  the  parties  to  the  transaction.  We 
therefore  bold  that,  from  the  record  in  the  case,  it  sufficiently  appears  this 
guaranty  was  given  for  a  good  consideration,  and  also  that  it  is  negotiable, 
and  as  available  in  the  hands  of  the  holder  as  is  the  right  to  sue  upon  the 
bonds  themselves. 
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§  244.  Where  a  corporation  has  power  under  a  general  statute  to  guaranty 
the  obligations  of  another  corporation^  it  is  not  necessary^  in  pleading^  to  set  out 
such  auHijority. 

It  only  remains  to  consider  the  third  objection  to  the  sufficiency  of  the 
pleadings,  which  is  that,  the  defendant  having  no  power  nnder  its  charter  to 
make  the  guaranty,  the  legal  authority  and  iJiA  facts  and  circumstances  con- 
templated by  the  act  of  1852,  by  which  such  power  could  be  obtained,  should 
have  been  fully  set  forth  upon  the  record.  The  federal  courts,  sitting  in  any 
state,  are  bound  to  take  judicial  notice  of  the  statutes  of  such  state.  Hence 
a  party  in  alleging  a  claim  in  his  declaration,  or  a  party  in  setting  up  a  de- 
fense in  his  plea,  under  a  public  law,  is  not  required  to  set  forth  the  statute  in 
bis  pleadings.  It  is  sufficient  that  the  facts  are  stated  which  are  necessary  to 
bring  the  case  within  the  operation  of  the  statute,  and  to  insist  that  upon 
those  facts  the  right  exists  or  does  not  exist.  The  court  will  then  judicially 
notice  the  existence  of  the  statute,  and  declare  its  legal  effect  upon  the  case  as 
made  by  the  pleadings. 

§  245.  judicial  notice. 

The  courts  are,  in  like  manner,  bound  to  take  judicial  notice  of  the  location 
of  towns  and  cities,  and  the  boundaries  of  counties,  and  of  state  lines. 

§  246.  presumption  in  favor  of  contracts  by  corporations. 

There  is  still  another  principle  of  law  which  has  application,  where  one  of 
the  parties  is  a  corporation  and  contracts  as  such.  And  that  is,  that  while 
corporations  have  no  powers  except  those  specifically  granted,  or  such  as  are 
necessary  for  carrying  into  effect  the  powers  expressly  granted,  yet  the  pre- 
sumption of  law  arising  in  favor  of  such  contracts  is  always  in  favor  of  their 
validity^  or,  in  other  words,  it  will  be  presumed  that  the  debt  was  due,  or  the 
obligation  or  other  consideration  was  given  in  the  lawful  course  of  business, 
until  the  contrary  is  shown.  This  presumption,  however,  only  arises  in  cases 
where  it  appears  the  corporation  is  empowered  to  contract  under  the  auth6rity 
of  its  charter,  or  the  laws  of  the  state.  The  twenty-fourth  section  of  the  "  Act  to 
provide  for  the  creation  and  regulation  of  incorporated  companies  in  Ohio/' 
passed  May  1,  1832,  declares  that  ^^any  railroad  company  heretofore  or  here- 
after incorporated  may,  at  any  time,  by  means  of  subscription  to  the  capital  of 
any  other  company,  .or  o^A^r«/72>d,  aid  such  company  in  the  construction  of  its 
railroad,  for  the  purpose  of  forming  a  connection  of  said  last-mentioned  road 
with  the  road  owned  by  the  company  furnishing  such  aid;  or  any  railroad 
company  organized  in  pursuance  of  law  may  lease  or  purchase  any  part  or  all 
of  any  railroad  constructed  by  any  other  company,  if  said  companies'  lines  of 
road  are  continuous  or  connected  as  aforesaid,  upon  such  terms  and  conditions 
as  may  be  agreed  on  between  said  companies  respectively,  or  any  two  or  more 
railroad  companies  whose  lines  are  so  connected  may  enter  into  any  arrangement 
for  their  commo?i  benefit^  consistent  with  and  calculated  to  j^omote  the  objects  for 
which  they  were  created:  Provided^  that  no  such  aid  shall  be  furnished,  nor  any 
purchase,  lease  or  arrangement  perfected,  until  a  meeting  of  the  stockholders 
of  each  of  said  companies  shall  have  been  called  by  the  directors  thereof  at 
such  time  and  place,  and  in  such  manner,  as  they  shall  designate,  and  the  hold- 
ers of  at  least  two-thirds  of  the  stock  of  such  company  represented  at  such 
meeting,  in  person  or  by  proxy,  and  voting  thereat,  shall  have  assented 
thereto." 

Here  is  the  broad  legislative  grant  of  power  to  this  defendant,  to  enter  into 
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any  arrangement  with  another  railroad  company  for  their  common  benefit, 
consistent  with  and  calculated  to  promote  the  objects  for  which  they  were 
created.  The  question  raised  by  the  demurrer  is  whether  it  was  necessary  for 
the  plaintiff  to  aver  in  bis  declaration  that  the  aid  or  ^aranty  in  question  was 
given  by  ibe  previous  assent  of  two-thirds  of  the  stockholders  of  the  company, 
at  a  meeting  called  by  the  directors  for  that  purpose,  in  order  to  avoid  the  in- 
hibition of  the  proviso  contained  in  the  act  of  1852.  The  averment  in  the 
declaration  is  —  ^'  which  said  guaranty  was  duly  signed  by  the  defendant,  by 
its  tben  president,  who  was  authorized  to  execute  the  same,  and  was  after- 
wards, to  wit,  etc.,  duly  ratified  and  confirmed  by  the  stockholders  of  said 
company." 

§  247.  Admissions  by  one  party ^  which  have  been  acted  upon  hy  the  othei*,  are 
coTidusive  upon  the  party  making  them. 

This  is  not  a  contest  between  a  corporation  and  one  or  more  of  its  stock- 
holders, whose  rigbts  the  proviso  of  the  act  was  intended  to  protect.  Nor 
is  it  a  contest  between  a  stockholder  and  a  third  person,  who  claims  rights 
under  alleged  illegal  acts  of  the  officers  of  the  corporation.  It. is  a  contro- 
versy between  a  creditor  and  the  corporation  itself,  in  which  the  latter  re- 
padiates  its  own  acts,  and  seeks  to  avoid  a  liability  created  by  itself.  The 
defendant,  in  legal  effect,  admits  its  liability  by  executing  the  guaranty  and 
sending  it  forth  to  the  world,  challenging  faith,  credit  and  confidence  in  all 
who  may  be  induced  to  act  upon  it.  It  is  a  principle  of  lajv  of  universal 
application  (and  as  just  as  it  is  general)  that  admissio7is,  whether  of  law  or  of 
fact,  which  have  been  acted  upon  by  others^  are  conclusive  against  the  party 
makiog  them,  in  all  cases  between  him  and  the  person  whose  conduct  he  has 
thus  influenced;  and  the  principle  is  founded  upon  grounds  of  public  policy, 
that  a  man  shall  not  be  permitted  to  repudiate  his  own  representations.  It  was 
forcibly  said  by  Mr.  Justice  Campbell  in  regard  to  the  validity  of  this  identical 
guaranty^  that  "a  corporation,  quite  as  much  as  an  individual,  is  held  to  acare- 
fol  adherence  to  truth  in  their  dealings  with  mankind,  and  cannot,  by  their  rep- 
resentation or  silence,  involve  others  in  onerous  engagements,  and  then  defeat 
the  calcolations  and  claims  their  own  conduct  bad  superinduced.''  Zabriskie  v. 
C,  G.  &  C.  R  Co.,  23  How.,  381.  It  is  a  legitimate  presumption,  then,  that 
the  defendant,  in  executing  the  guaranty,  had  complied  with  all  legal  require- 
ments and  regulations,  and  especially  so  since  it  appears  by  the  record  that  the 
obligation  was  given  by  order  of  the  board  of  directors,  and  subsequently  rati- 
fied by  the  stockholders  at  a  general  meeting. 

§  248.  Sufficiency  of  the  pleadings  examined. 

The  plaintiff  has  not  alleged  in  his  declaration  that  the  guaranty  was  given 
by  the  previous  assent  of  two-thirds  of  the  stockholders  at  a  meeting  called  for 
that  purpose.  But  we  think  so  far  as  third  persons  are  concerqed,  in  a  suit 
against  the  corporation,  that  fact  is  wholly  immaterial,  and  therefore  need  not 
be  averred. 

It  is  further  objected  by  the  defendant's  counsel  that  a  traverse  of  law,  and 
not  purely  a  matter  of  fact,  is  tendered  by  the  plaintiff's  declaration.  It  is 
said  that  the  allegation  in  reference  to  the  execution  of  the  guaranty,  to  wit, 
of  *^  the  defendants  being  thereunto  duly  authorized  by  the  laws  of  Ohio,"  eta, 
it  an  attempt  on  the  part  of  the  pleader  to  put  in  issue  a  mere  legal  conclusion. 
The  true  test  of  the  suflSciency  of  the  pleading  undoubtedly  is,  whether  the 
allegations  in  the  declaration  can  be  traversed  by  plea,  for  it  is  true  that  a 
traverse  should  be  taken  on  matter  of  fact,  and  not  on  mere  matter  of  conclu- 
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sion  of  law.  But  where  the  virtute  cvjus  raises  a  mixed  question  of  law  and 
fact,  there  may  be  a  traverse,  for  that  is  the  only  mode  by  which  the  facts  are 
to  be  settled  on  which  the  law  depends. 

Mr.  Ser^^eant  Williams  says, ''  that  whore  the  words,  virtute p7*(Btextc3 per  quod .^"^ 
etc.,  introduce  a  consequence  from  the  preceding  matter,  they  are  not  trav- 
ersable; but  that  matter  of  law  connected  with  fact,  or  rather  matter  of  right 
resulting  from  facts,  is  traveraahle.  In  the  case  of  Barker  v.  Mechanics'  Ins. 
Co.,  3  Wend.,  94,  the  averment  in  the  declaration  was,  that  "John  Franklin, 
being  the  president  of  said  compan}',  and  being  thereunto  duly  aut/iorized,  and 
acting  within  thescopeof  the  legitimate  purposes  of  thecompany,  on,  etc.,  made 
a  certain  promissory  note."  The  supreme  court  of  New  York  held  the  aver- 
ment good  and  sustained  the  declaration.  In  the  case  before  us  we  are  of 
opinion  that  the  demurrer  is  not  well  taken,  and  should  therefore  be  overruled. 

DWIQHT  V.  WILLIAMS. 
(Circuit  Court  for  Michigan:  4  McLean,  581-5S8.     1849.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  suit  is  brought  on  a  bond  in  the  nature  of  a 
guaranty,  in  which  the  defendant  covenanted  to  pay  whatever  should  remain 
uncollected  of  a  debt  due  by  Lawrence  to  the  Bank  of  the  River  Raisen,  of 
$1,190,  and  interest  thereon,  from  the  1st  of  May,  1840;  for  the  payment  of 
which  a  bond  and  mortgage  had  been  executed  to  the  bank  —  which  debt  was 
assigned  to  the  defendant,  and  by  him  to  the  plaintiff,  "  when  he,  the  plaintiff, 
should,  by  a  due  course  of  law,  have  been  unable  to  collect  the  said  amount 
and  interest."  The  defendant  by  this  agreed  to  pay  only  the  part  of  said  in- 
debtment  which  could  not  be  collected  bv  a  due  course  of  law.  The  due  course 
of  law  was  therefore  to  be  used  before  the  defendant  became  liable,  under  this 
covenant,  to  pay  any  balance  of  the  debt  which  remained. 

In  the  declaration  it  is  averred  that  there  Avas  a  prosecution  on  the  mortgage, 
and  the  mortgage  propertj'^  sold,  and  that  there  still  remained  a  debt  due  on 
the  bond  and  mortgage  of  the  sum  of  §1,499.09,  above  demanded,  and  the 
plaintiff  avers  that  the  same  sum  remains  dus,  and  that  by  due  course  of  law 
he  has  been  unable  to  collect  the  sum  or  any  part  thereof,  and  that  due  course 
of  law  has  been  had  for  that  purpose.  And  the  plaintiff  further  avers,  "that 
the  said  Wolcott  Lawrence  departed  this  life  on  or  about  the  29th  of  April, 
1843,  and  that  at  his  decease,  and  for  a  long  time  before  that  time,  Avas  and  had 
been  utterly  insolvent;  and  that  his  estate  was  worthless  to  the  creditors  hav- 
ing claims  against  the  same  and  utterly  and  wholly  insolvent,  and,  though  long 
since  closed  up,  paid  no  dividend  to  said  creditors,  and  that  claims  against  and 
debts  were  and  have  ever  been  worthless  and  good  for  nothing." 

The  defendant  demurred  to  the  declaration. 

The  mortgage  bond  was  due  the  3d  of  August,  1840.  A  bond  was  executed 
by  Lawrence  on  3d  August,  1839,  the  date  of  the  mortgage,  to  the  Bank  of  the 
River  Raisen,  as  collateral.  On  the  7th  August,  181-0,  the  bank  sold  and  trans- 
ferred these  securities  to  the  defendant,  who,  on  the  2Sth  March,  1842,  by  a 
deed  under  his  hand  and  seal,  assigned  and  transferred  them  to  the  plaintiff. 
On  the  20th  of  December,  1842,  the  plaintiff  assigned  these  securities,  and  all 
the  rights  he  derived  under  the  assignment,  to  Sauverhill.  Lawrence  died  the 
29th  of  April,  1843,  insolvent,  and  was  so  long  before  his  decease.     On   the 

18th  November,  1843,  Sauverhill  filed  the  bill  to  foreclose  the  mortgage,  on 
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which  he  obtained  a  decree  of  sale  the  17th  March,  1846,  and  the  property  wa*» 
sold  on  the  ISth  of  June  of  that  year.  On  the  28 th  of  March,  the  time  of  the 
assignment  of  the  mortga<2;e  to  the  plaintiff,  the  defendant,  in  the  deed  of  as- 
signment, covenanted  "that  when  he,  the  plaintiff,  should,  by  a  due  course  of 
law,  have  been  unable  to  collect  the  said  amount  and  interest,  he,  the  said  de- 
fendant, would  pay  to  the  said  plaintiff  such  an  amount  as  might  be  necessary 
to  mfxke  good  anj'  deficiency  of  principal  and  interest  remaining  unpaid." 

§  240.  Upon  a  guaranty  to  pay  ^^  after  a  due  course  of  laWy^  the  taking  of 
such  measures  is  a  condition  precedent  to  the  right  to  sue  the  guarantor. 

It  is  contended,  1.  That  no  action  can  be  maintained  against  tlie  present  de- 
fendant, admitting  the  facts  set  forth  in  the  declaration  to  be  true.  The  cove- 
nant is  so  clearly  expressed  that  no  one  can  mistake  it.  It  is  not  an  undertaking 
to  pay  absolutely,  but  conditionally.  The  defendant  bound  himself  to  pay 
whatever  balance  could  not  be  collected  of  the  debt  of  81,190  from  Lawrence, 
the  debtor,  "after a  due  course  of  law"  had  been  taken.  The  balance  could 
not  be  ascertained  until  the  due  course  of  latV'  had  been  taken,  consequently 
the  due  course  of  law  was  a  condition  precedent  to  the  suit  now  brought. 

§  250.  Authorities  examined. 

In  Moakley  v.  Riggs,  19  Johns.,  G9,  the  defendant  undertook  that  the  note 
was  good  and  collectible  after  due  course  of  law;  held,  that  the  holder  was 
bound  to  prosecute  the  indorser  and  maker,  with  due  diligence,  before  he  could 
resort  to  the  defendant  on  his  guaranty.  A  delay  of  seventeen  months  dis- 
charged the  defendant.  Betts  v.  Turner,  2  Caine,  C.  E.,  300;  Ten  Eyck  v,  Tib- 
bitts,  1  Caine,  440.  In  Taylor  v,  Bullen,  6  Cow.,  624,  the  defendant  assigned  a 
note  to  plaintiff,  and  promised  him  to  warrant  the  collection  of  it,  and  to  pay 
him  all  costs  in  all  suits  legally  commenced  for  its  recovery;  held,  that  the 
commencement  of  a  suit  is  a  condition  precedent  to  the  enforcement  of  the 
promise.  And  that  it  is  no  excuse  for  not  making  the  attempt  that  the  maker 
d:ed  intestate,  and  no  administration  taken  out  on  his  estate.  In  Cumpston  v, 
il'Nair,  1  Wend.,  457,  was  a  guarant}^  thus:  "I  guaranty  the  collection  of 
tlie  note."  IIe!d,  that  the  guarantor  was  not  liable  until  after  the  holder  had 
endeavored  to  collect  the  money  from  the  maker;  and  that  it  was  equivalent 
to  a  guaranty  *'that  the  note  is  collectible  by  due  course  of  law."  In  White 
V.  Case,  13  Wend.,  543,  in  a  similar  case,  the  court  held  legal  proceedings  to  be 
a  condition  precedent,  ^*and  that  the  parties  must  use  all  the  remedies  pre- 
sented by  law,"  '*even  an  attachment  if  the  parties  remove."  And  in  Eddy 
V.  Stantons,  21  Wend.,  255,  the  defendant  assigned  a  third  party  note,  and 
"agreed,  in  case  the  plaintiff  could  not  set  off  the  note  in  payment  of  any 
balance  that  might  be  due  from  them  to  the  debtors,  or  collect  the  same  in 
some  other  way,  or  due  course  of  law,  to  pay  the  same  and  all  costs."  Held, 
that  there  were  conditions  precedent,  and  that  insolvency  of  debtor  was  no 
excuse.  In  12  Vt.,  68,  where  a  party  warranted  "note  due  and  collectible," 
held,  the  holder  was  bound  to  sue  and  use  due  diligence,  and  if  the  first  failed, 
through  defective  service,  that  guarantor  was  discharged. 

§  251,  The  terms  of  a  guaranty  must  he  strictly  jjursued.  The  liability  is 
strictvfsimi  juris  and  cannot  he  varied  even  hy  the  act  of  God. 

It  is  an  acknowledged  principle  that  the  terms  of  a  guaranty  must  be  strictly 

pursued  to  make  the  guarantor  liable.     Lord  Ellenborough  said,  "  the  claim  as 

agamst  a  surety  is  strictissimi  Juris,  and  it  is  incumbent  on   the  plaintiff  to 

show  that  the  terms  of  the  guaranty  have  been  strictly  complied  with."    3  Eng. 

C.  Law,  404;  29  id.,  210;  15  id., 514;  25  id.,  413.     There  is  no  averment  in  the 
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declaration  of  a  performance  of  the  condition  precedent,  bat  an  excuse,  and 
we  are  now  to  inquire  as  to  the  sufficiency  of  the  excuse.  In  a  great  number 
of  authorities  the  law  is  thus  declared:  ^^The  act  of  God  or  of  the  law  can- 
not vary  the  terras  upon  which  the  guarantor  agreed  to  become  liable.  It  is  a 
part  of  the  consideration  which  cannot  and  should  not  be  dispensed  with." 
13  Wend.,  544;  3  Com.  Di.,  96,  121;  2  Bao.  Ab.,  335;  Chitt.  on  Con.,  33i;  19 
Ward,  500. 

^' Where  a  right  of  action  depends  upon  the  performance  of  a  condition 
precedent,  performance  cannot  be  excused,  unless  it  is  dispensed  with,  or  pre- 
vented by  the  opposite  party,  although  it  has  become  impossible."  12  Wend., 
452;  6  Cow.,  625;  19  Johns,,  71;  6  Term  R,  760.  There  is  a  distinction 
between  the  cases  where  the  law  creates  a  duty  or  charge,  and  the  party  is  dis-' 
abled  to  perform,  without  any  default  in  him,  and  hath  no  remedy  over  — 
there  the  law. will  excuse  him;  but  where  the  party  by  his  own  contract  creates 
a  duty  or  a  charge,  be  is  bound  to  make  it  good,  notwithstanding  any  accident 
or  inevitable  casualty.  Under  this  view,  therefore,  the  alleged  insolvency  of 
Lawrence  is  insuflScient.     19  Eng.  C.  Law,  393  and  note. 

§  3 52.  Plaintiff  must  allege  the  performance  of  a  condition  precedent 
Was  it  essential  that  the  plaintiff  should  allege  in  his  declaration  the  per- 
formance of  the  condition  precedent!  It  was  so.  if  the  performance  of  the 
condition  was  necessary  to  establish  his  right  to  sue  on  the  guaranty.  It  lays 
at  the  foundation  of  the  action.  2  Black.,  151 ;  2  McL.,  26.  In  his  declara- 
tion, has  the  plaintiff  shown  due  diligence!  He  received  the  transfer  of  the 
bond  and  mortgage  on  the  28th  of  March,  1842.  The  mortgage  money  had 
then  been  due  more  than  eighteen  months.  Suit  was  not  brought  on  the  mort- 
gage until  the  18th  of  November,  1843.  One  year  and  eight  months  elapsed 
from  the  time  the  plaintiff  received  the  mortgage,  before  a  step  was  taken  to 
enforce  it.  Lawrence,  the  mortgagor,  died  on  the  29th  of  April,  1843,  but  suit 
was  not  brought  in  his  life-time,  although  he  lived  more  than  eleven  months 
after  tlie  mortgage  was  in  the  hands  of  the  plaintiff.  And  a  decree  for  the 
sale  of  the  mortgaged  premises  was  not  obtained  until  the  17th  of  March,  1846. 
§  253.  Ineolvency  of  principal  debtor  no  excuse  for  failure  to  sue  him,, 
^'  A  due  course  of  law,  when  applied  to  the  prosecution  of  a  demand  in  a 
court  of  record,  confessedly  means  no  more  than  a  timely  and  regular  proceed- 
ing to  judgment  and  execution."  10  Wend.,  635;  17  Ab.,  Ill;  Philips  v.  Ast- 
ling,  2  Taunt,  206;  3  Penn.,  18;  16  Serg.  &  K.,  79.  Suppose  the  statute  of 
the  state  had  provided  in  all  cases  of  guaranty  the  guarantor  should  be  held 
liable,  if  by  a  due  course'of  law  against  the  debtor  nothing  could  be  collected. 
Would  any  court  say  that  a  suit  duly  prosecuted  could  be  dispensed  with) 
Suppose  the  debtor  was  insolvent,  could  that  dispense  with  a  suit!  The  due 
course  of  law  was  a  condition  precedent,  and  to  give  the  remedy  against  the 
guarantor  a  suit  was  as  essential  where  the  debtor  was  insolvent  as  where  he 
was  not  so.  That  condition  of  the  debtor  was  not  made  an  excuse  in  the  law 
for  not  complying  with  the  condition,  and  the  courts  could  not  by  construction 
bold  it  as  an  excuse,  as  that  would  be  to  dispense  with  a  positive  law. 

The  contract  of  the  parties  is  not  less  binding  than  a  legislative  enactment ; 
the  contract  makes  the  law  between  the  parties ;  no  excuse  being  provided  for, 
none  can  be  implied,  unless  that  which  arises  from  the  act  of  the  other  party. 
He  may  dispense  with  the  condition,  or  if  he  prevent  the  other  party  from 
performing,  the  law  will  excuse  the  performance.    Nothing  else  can  constitute 

an  excuse. 
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If,  within  a  reasonable  time,  the  plaintiff  had  brought  suit  against  Lawrence, 
in  his  life-time,  no  one  can  say  what  fruits  might  have  been  received  by  it. 
He  may  have  been  in  possession  of  no  property  which  he  called  his  own,  yet 
be  may  have  had  friends,  or  property  covered  which  the  law  could  reach.  But 
it  is  enough  to  know  that  suit  was  required  by  the  contract  as  a  condition 
precedent,  and  that  within  a  reasonable  time  after  the  contract.  Suit  on  the 
mortgage  was  delayed  eighteen  months,  and  after  suit  brought  three  years 
transpired  before  a  decree  was  obtained.  This,  it  would  seem,  could  not  be  the 
ordinary  course  of  the  law.  And  if  there  was  any  neglect  in  this  respect, 
the  defendant  would  be  absolved  from  liability  under  his  contract.  In  4 
Cowen,  103,  it  was  held  that  the  plaintiff  must  not  only  issue  a  fi.  fa.^  but 
also  a  ca.  aa.^  and  that  it  was  no  answer  to  say  the  original  debtor  was  insolv- 
ent A  delay  of  two  and  a  half  months  has  been  held  fatal.  In  1  Cow.,  98; 
5  Wend.,  433,  it  was  held  that  a  term  should  not  bo  suffered  to  pass  without 
suing  the  original  debtor,  otherwise  it  would  amount  to  laches. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  instrument  was  not  in- 
tended as  a  guaranty.  In  effect  it  certainly  is  a  guaranty  on  conditions,  and 
it  is  to  be  governed  by  principles  of  law  applicable  to  such  a  case.  But  he  in- 
sists if  it  be  a  guaranty,  the  inquiry  is,  what  loss  has  the  defendant  sustained 
by  the  negligence  charged.  This  is  not  the  rule,  as  it  is  not  within  the  con- 
tract On  the  contrary,  it  is  opposed  to  it,  as  by  the  contract  suit  was  to  be 
brought  And  it  is  argued  that  the  plaintiff  was  not  bound  to  adopt  all  the 
courses  of  the  law.  That  a  due  course  means  a  proper  and  just  course  to 
realixe  the  debt.  We  suppose  that  the  contract  required  the  plaintiff  to  adopt 
any  and  every  legal  course  of  law  which  was  necessary  to  reach  the  property 
of  Lawrence;  and  that  nothing  short  of  this  can  be  considered  a  due  course 
of  law. 

It  is  admitted  that  bj"  the  Eevised  Statutes  of  Michigan,  370,  377,  a  suit  at 
law  upon  the  bond  and  mortgage  cannot  be  prosecuted  while  a  bill  of  foreclos- 
ure is  pending  on  the  same  mortgage.  The  declaration,  in  its  averments,  does 
not  show  any  excuse  for  not  proceeding  against  Lawrence  in  his  life-time,  nor 
does  it  appear  that  be  was  insolvent  from  the  time  that  the  plaintiff  received 
tbe  mortgage  until  his  death.  The  declaration  alleges  that  ^'Lawrence,  at  the 
time  of  his  decease,  and  for  a  long  time  before  that  time,"  was  and  had  been 
insolvent.  Now  this  averment  is  indefinite  —  "a  long  time  before  his  decease." 
How  is  that  to  be  measured,  by  days  or  months?  The  averment  does  not 
cover  this  period  of  time  with  the  requisite  certainty,  and  on  this  ground,  in- 
dependently of  every  other,  the  demurrer  must  be  sustained. 

LAWRASON  V.  MASON. 
(8  Cranch,  49^-496.     1806.) 

Erbor  to  the  Circuit  Court  for  the  District  of  Columbia. 
Statement  of  Facts. —  Assumpsit  for  the  price  of  a  quantity  of  com  fur- 
nished on  the  faith  of  the  following  letter  of  credit: 

"  Alexandria,  28th  Kovember,  1800. 
"  Jfr.  James  ItPherson: 

**  Dear  Sir  —  We  will  become  yonr  security  for  one  hundred  and  thirty 
barrels  of  com,  payable  in  twelve  months. 

Lawrabon-  &  Smoot." 
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§  254*  A  party  giving  a  hill  of  credit  is  liahle  to  a  person  furnishing  goods 
on  the  faith  of  it^  though  it  is  not  addressed  to  any  particular  person. 

Opinion  by  Marshall,  C.  J. 

This  action  is  grounded  upon  a  note  in  writing  which  was  certainl}'  intended 
by  the  defendants  to  give  a  credit  to  M'Pherson.  They  are  bound  by  every 
principle  of  moral  rectitude  and  good  faith  to  fulfil  those  expectations  which 
they  thus  raised,  and  which  induced  the  plaintiff  to  part  with  his  property. 
The  evidence  was  clear  that  the  credit  was  given  upon  the  faith  of  the  letter. 
tJnless,  therefore,  there  is  some  plain  and  positive  rule  of  law  against  it,  the 
action  ought  to  be  supported.  In  the  case  cited  from  Espinasse  (Esp.  N.  P., 
105,  106),  the  fule  is  laid  down  too  broadly.  If  compared  with  analogous 
cases,  it  will  be  found  to  be  considerably  modified.  Thus,  if  money  be  deliv- 
ered by  A.  to  B.,  to  be  paid  over  to  C,  although  no  promise  is  made  by  B.  to 
C,  yet  C.  may  recover  the  money  from  B.  by  an  action  of  assumpsit. 

If  it  be  said  that  in  such  a  case  the  law  raises  the  assumpsit  from  the  facts, 
and  if  the  facts  do  not  imply  an  assumpsit^  no  action  will  lie,  it  may  be 
answered  that  in  the  present  case  there  is  an  actual  assumpsit  to  all  the  world, 
and  any  person  who  trusts  in  consequence  of  that  promise  has  a  right  of  action. 
It  has  been  suggested  by  the  counsel  for  the  defendants,  that,  although  an 
action  of  assumpsit  will  not  lie,  yet  possiblj'  the  plaintiff  might  support  an 
action  for  the  deceit.  But  an  action  for  the  deceit  must  be  grounded  upon  the 
breach  of  the  promise.    And  if  an  action  will  lie  in  any  form,  the  present 

Beems  to  be  at  least' as  proper  as  any  other. 

Judgment  affii'med, 

« .  > 

DECATUR  BANK  v,  ST.  LOUIS  BANK 
(21  Wallace,  294-302.    1874.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Illinois. 
Statement  of  F.act8. —  Action  of  contract  upon  a  letter  of  credit  in  the  fol- 
lowing words: 

"  First  National  Bank, 

"  Decatdr,  III.,  September  13,  1869. 
"  H.  C.  Pierce^  Esq.,  Cashier,  St.  Louis^  Mo,: 

.  "Sir— "We  beg  herewith  to  accredit  with  you  P.  E.  Frederick,  Esq.,  whose 
drafts  of  shipments  of  cattle  to  J.  S.  Talmadge,  Chicago,  are  herewith  guar- 
antied to  the  amount  of  ten  thousand  dollars  for  thirty  days  from  date. 

"  Yours  respectfully,  J.  H.  Livingston." 

The  time  of  the  guaranty  was  subsequently  extended,  and  on  December  10, 
1869,  Frederick  shipped  hogs  to  Talmadge  at  Chicago  and  through  the  St. 
Louis  Bank  drew  against  such  shipment  to  the  amount  of  $8,000.  Talmadge 
failed,  and  the  St.  Louis  Bank  brought  this  suit  against  the  Decatur  Bank  on  its 
guaranty.  The  latter  contended  that  the  word  *^ cattle"  as  used  in  its  guar- 
anty did  not  mean  "hogs,"  and  hence  that  the  bank  was  not  liable.  In  the 
court  below  the  verdict  was  for  plaintiff  and  defendant  excepted. 

Opinion  by  Mr.  Justice  Davis.  * 

The  basis  of  this  suit  is  the  letter  of  credit  of  13th  September,  1869.  The 
subsequent  correspondence,  on  any  rational  interpretation  of  ity  did  not  have 
the  eflPect  to  change  the  terms  of  this  the  original  letter,  nor  was  it  intended  to 
do  so  except  in  two  particulars,  which  are  not  the  subject  of  controversy.  The 
defense  now  made^  technical  though  it  be,  is  siifficient  to  defeat  the  action  if 
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the  condition  of  the  guaranty  was  not  observed,  and  this  fact  renders  neces- 
sary a  construction  of  the  instrument.  Like  all  other  contracts  it  must  receive 
the  construction  which  is  most  probable  and  natural  under  the  circumstances, 
so  as  to  attain  the  object  which  the  parties  to  it  had  in  contemplation  in  mak- 
ing it.  Frederick  was  engaged  in  buying  and  shipping  stock  in  St.  Louis  dur- 
ing the  fall  and  winter  of  1869,  and  the  presumption  is,  in  the  absence  of  any 
evidence  on  the  point,  that  he  resided  in  Decatur,  where  the  plaintiff  in  error 
had  its  place  of  business.  At  any  rate,  he  was  unknown  in  St.  Louis,  without 
either  money  or  credit,  and,  as  he  could  not  carr3^  on  his  business  without 
money,  it  was  necessary  that  he  should  be  accredited  to  some  responsible  bank- 
ing house  in  that  city.  This  was  done  through  the  letter  of  credit  of  13th 
September.  The  bank  to  which  this  letter  was  addressed  doubtless  thought  its 
correspondent  trusted  in  some  degree  to  the  pecuniary  responsibility  of  Freder- 
ick, but  it  had  no  right  to  suppose  that  the  letter  of  credit  was  given  solely  on 
this  account.  On  the  contrary,  the  letter  is  based  on  the  idea  that  shipments 
of  stock  would  protect  the  drafts.  If  Frederick  was  responsible,  still  the 
Decatur  Bank  did  not  trust  to  this  alone,  but  relied  on  the  security  which  was 
to  accompany  the  drafts.  This  it  had  a  right  to  do,  and  its  conduct  was  very 
natural  under  the  circumstances.  Indeed,  the  business  in  which  Frederick  was 
engaged  is  usually  conducted  in  this  manner.  The  Decatur  Bank  doubtless 
believed,  and  acted  on  the  belief,  that  the  stock  would  sell  for  enough  to  pay 
the  drafts,  and  if  it  did  not,  the  loss  would  be  inconsiderable  and  such  as  Fred- 
erick could  readily  meet. 

§  255.  The  word  "  catUe^^^  uaed  in  a  letter  of  guaranty^  held  to  include  hogs. 

It  now  seeks  to  escape  liability,  not  on  the  ground  that  stock  sufficient  to 
secure  the  drafts  was  not  shipped,  but  that  it  was  a  different  sort  of  stock  from 
that  named  in  its  letter.  It  is  fair  to  presume  that  an  investment  in  hogs 
yielded  as  good  a  return  as  an  investment  in  cattle,  and  if  the  consignee  in 
Chicago  had  not  failed,  that  no  trouble  would  have  arisen.  As  this  consignee, 
named  by  it,  and  with  whom  the  St.  Louis  Bank  had  no  concern,  did  fail,  it 
seeks  to  throw  the  loss  on  the  St.  Louis  Bank  because  it  interpreted  the  letter  to 
embrace  shipments  of  hogs  as  well  as  neat  cattle.  The  question  then  arises, 
was  this  interpretation  correct!  That  stock  of  some  kind  formed  part  of  \\^ 
guaranty  is  quite  plain,  but  is  the  w^ord  *^ cattle"  in  this  connection  to  be  con- 
lined  to  neat  cattle  alone,  that  is  cattle  of  the  bovine  genus?  It  is  often  so 
applied,  but  it  is  **also  a  collective  name  for  domestic  quadrupeds  generally, 
including  not  only  the  bovine  tribe,  but  horses,  asses,  mules,  sheep,  goats  and 
swine."  Worcester's  Dictionary,  in  verboj  "  Cattle."  In  its  limited  sense  it  is 
used  to  designate  the  different  varieties  of  horned  animals,  but  it  is  also  fre- 
quently used  with  a  broader  signification  as  embracing  animals  in  general 
which  serve  as  food  for  man.  In  Enirland,  even  in  a  criminal  case,  where  there 
is  a  greater  strictness  of  construction  than  in  a  civil  controversy,  pigs  were  held 
to  be  included  within  the  words  "  any  cattle."  Rex  v.  Chappie,  Iluss.  &  Ry. 
C.  C,  77.  And  in  other  cases  in  that  country  involving  life  and  liberty  the 
word  has  been  construed  so  as  to  embrace  animals  not  used  for  food.  Ilex  v. 
Whitney,  Moody,  C.  C,  3;  Paty's-Case,  2  W.  Bl.,  721 ;  Rex  v,  Mott,  2  East,  PI. 
Cr.,  1074-6. 

Did  the  Decatur  Bank  use  the  word  in  its  narrow  and  restricted  meaning  or 
in  its  more  enlarged  and  general  sense?  In  other  words,  did  it  intend  to  re- 
strict Frederick  to  the  dealing  in  horned  animals  alone,  and  so  confine  the 
defendant  in  error  to  drafts  based  on  this  kind  of  stock?    There  was  no  apparent 
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motive  for  doing  so.  Clearly,  security  was  the  object  to  be  attained,  and  this 
was  better  attained  by  leaving  Frederick  unrestricted  in  the  choice  of  animals 
to  send  forward  to  market,  provided  they  were  of  the  kind  generally  used  for 
food.  It  is  well  known  that  the  market  varies  at  the  Chicago  cattle-yards.  At 
certain  times  hogs  have  a  readier  sale  and  bring  better  prices  than  other  kinds  of 
stock,  and  at  other  times  horned  animals  alone  command  the  attention  of  buy- 
ers. Every  prudent  dealer  in  stock  informs  himself  of  .the  state  of  the  market 
before  purchasing,  and  the  means  of  doing  this  are  greatly  multiplied  in  later 
years. 

That  Frederick  pursued  this  course,  and  bought  and  sold  according  to  the  in- 
dications of  the  Chicago  market,  would  seem  clear  from  the  evidence,  for  he 
says  he  was  engaged  in  buying  and  shipping  stock  in  St.  Louis  during  the  fall 
and  winter  of  1869.  If  his  operations,  except  in  the  single  instance  on  which 
the  drafts  in  suit  are  based,  were  confined  to  horned  stock,  why  did  he  not  say 
so?  If  true,  it  would  have  strengthened  the  defense,  because  it  would  have 
shown  that  all  the  dealings  between  Frederick  and  the  defendant  in  error,  with  a 
single  exception,  were  based  on  shipments  of  stock  of  the  bovine  genus.  These 
dealings  were  continued  through  a  period  of  three  months  by  the  renewals  of  the 
guaranty,  and  could  not  have  been  infrequent.  It  would  seem,  therefore,  that 
the  parties  in  St.  Louis  dealt  with  each  other  on  the  understanding  that  the 
guaranty  embraced  the  different  kinds  of  stock  which  are  used  for  food,  and 
usually  sent  for  that  purpose  to  the  Chicago  market.  They  had  the  right  to 
give  this  construction  to  it,  and  there  is  nothing  in  the  evidence  tending  to 
show  that  the  plaintiff  in  error  understood  it  differently,  except  that  the  word 
"  cattle,"  as  often  used,  does  not  include  hogs.  But  it  would  be  a  narrow  rule 
to  hold  that  this  word  was  used  in  its  restricted  sense,  in  the  absence  ofv  any 
evidence,  other  than  inferential,  on  the  subject.  Especially  is  this  so  when  the 
word  is  susceptible  of  a  different  meaning,  and  important  transactions  have 
been  based  on  the  idea  that  it  was  employed  in  its  enlarged  and  not  in  its  re- 
stricted sense, 

§  256*  A  judgment  will  not  he  7*ever8ed  on  account  of  an  error  in  the  record 
which  has  not  injured  the  appellant 

This  construction  of  the  letter  of  credit  disposes  of  the  case  and  affirms  the 
judgment.  It  is  true,  the  judge  of  the  circuit  court  instructed  the  jury  that 
the  letter  of  September  2 1st,  which  leaves  out  the  terms  "on  shipments  of 
cattle,"  constituted  the  contract  of  guaranty  between  the  plaintiff  and  defend- 
ant, but  the  result  would  have  been  the  same  if  he  had  charged  the  juVy,  as 
we  are  of  the  opinion  that  he  should  have  done,  that  the  rights  of  the  parties 
were  to  be  determined  by  the 'terms  of  the  original  letter  of  credit  of  the  13th 
September.  In  either  aspect  of  the  case  the  judgment  must  have  been  for  the 
plaintiff  below,  and  to  warrant  the  reversal  of  a  judgment  there  must  be  not 
only  error  found  in  the  record,  but  the  error  must  be  such  as  may  have  worked 
injury  to  the  party  complaining.  Brobst  v.  Brock,  10  Wall.,  519.  The  bill  of 
exceptions  contains  all  the  evidence  in  the  case,  and  though  the  jury  may  have 
found  their  verdict  on  a  wrong  theory  of  the  case,  yet  as  the  court  can  see 
that  the  verdict  was  correct,  the  plaintiff  in  error  is  not  harmed  by  the  misdi- 
rection of  the  judge.  The  result  is  right,  although  the  manner  of  reaching  it 
may  have  been  wrong. 

It  was  urged  at  the  bar  that  national  banks  are  not  authorized  to  issue  letters 
of  credit,  and  if  so,  that  the  action  cannot  be  sustained.  But  the  record  does 
not  raise  the  question,  and  it  cannot,  therefore,  be  considered.     It  is  true  a  plea 
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was  interposed  which  was  doabtless  meant  to  raise  it,  on  which  issne  to  the 
conntry  was  tendered,  but  for  aught  that  appears  it  was  abandoned.  No  evi- 
dence was  offered  under  it,  but  if  this  were  not  necessary  the  attention  of  the 
court  at  least  should  have  been  called  to  it,  and  proper  instructions  asked.  If 
refused,  error  could  have  been  assigned,  and  the  point  would  then  have  been 
properly  before  the  court  for  decision.    Nothing  of  the  kind  was  done,  and  it 

is  too  late  to  raise  the  question  now. 

Judgment  affimied. 

CREMER  v.  HIGGINSON. 
(Circuit  Court  for  Massachusetts:  1  Mason,  828-840.    1817.) 

Statement  of  Facts. —  Action  of  assumpsit  by  the  surviving  partner  of 

Thomas  Cremer,  of  Rotterdam,  who  had  carried  ou  business  there,  under  the 

firm  name  of  Thomas  and  Adrian  Cremer,  against  Stephen  Higginson  and 

Samuel  G.  Perkins,  surviving  partners  of  George  Higginson,  of  Boston,  who 

had  transacted  business  in  Boston  under  the  firm  name  of  Stephen  Higginson 

&  Co.,  upon  a  letter  of  guaranty  given  by  Stephen  Higginson  &  Co.  to  Stephen 

Higginson,  Jr.,  and  Henry  Higginson,  merchants,  of  Boston,  and  at  that  time 

prtners,  under  the  iirm  of  Stephen  and  Henry  Higginson,  and  addressed  to 

Messrs.  T.  and  A.  Cremer. 

"Boston,  December  15,  1808. 

"  Messrs.  Thomas  and  Adrian  Cremer^  Rotterdam: 

*'Our  friends  and  connections,  Messrs.  Stephen  and  Henry  Higginson,  con- 
template, under  certain  circumstances,  making  a  considerable  purchase  of  goods 
on  the  continent,  and  for  that  purpose  are  about  to  send  an  agent  to  Europe. 
They  wished  to  obtain  a  letter  of  credit  from  us  to  increase  their  means,  and 
to  be  Used  or  not,  as  circumstances  may  require.  As  we  are  now  indebted  to 
you,  and  have  no  funds  on  the  continent  of  Europe,  we  told  them  we  could 
not  give  a  positive  letter  of  credit  for  any  sum,  but  that  we  had  no  doubt  yon 
would  be  disposed  to  furnish  them  with  funds  under  our  guaranty.  The  object 
of  the  present  letter  is  therefore  to  request  you,  if  convenient,  to  furnish  them 
with  any  sum  they  may  want,  as  far  as  $50,000;  say  $50,000.  They  vviTl 
reimburse  you  the  amount  they  receive,  together  with  interest,  as  soon  as 
arrangements  can  be  made  to  do  it;  and  as  our  embargo  cannot  be  continued 
much  longer,  we  apprehend  there  will  be  no  difficulty  in  this.  We  shall  hold 
ourselves  answerable  to  3*ou  for  the  amount,  and  are  with  great  regard, 
gentlemen,  Your  friends  and  servants, 

"Stephen  Higginson  &  Co. 

"  Signature,  S.  V.  S.  Wildek." 

It  was  proved  in  the  cause  that  Mr.  S.  V.  S.  Wilder,  an  agent  referred  to  in 
said  letter  of  guaranty,  shortly  after  the  date  of  it,  went  to  Europe,  having  a 
general  letter  of  credit  from  Stephen  and  Henry  Higginson;  and  on  or  about 
June  10, 1809,  he  forwarded  the  letter  of  guaranty  to  Messrs.  T.  and  A.  Cremer, 
who  acknowledged  the  receipt  of  it,  June  19,  1809,  in  letters  written  by  them 
to  Stephen  Higginson  &  Co.,  Stephen  and  Henry  Higginson,  and  to  Mr. 
Wilder,  in  which  they  agreed  to  give  to  Stephen  and  Henry  Higginson  the 
credit  asked  for  under  the  guaranty. 

Charge  by  Stoby,  J. 

There  are  several  questions  of  law  in  this  case,  upon  which  it  is  now  my  duty 
to  inatfuct  you. 
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§  257.  The  letter  of  December  15^  1808^  was  a  guaranty. 

The  first  point  is,  what  is  the  true  constraction  of  the  letter  of  the  defend- 
ants to  the  plaintiffs,  of  the  15th  of  *December,  1808,  which  is  the  main  binge 
of  the  whole  of  this  controversy.  I  am  clearly  of  opinion  that,  in  point  of  law, 
it  is  not  an  absolute  undertaking  for  the  payment,  in  the  first  instance,  of  all 
advances  made  to  Stephen  and  Henry  Iligginson,  not  exceeding  $50,000.  It  is 
in  fact  ^n  original  collateral  undertaking  to  guaranty  the  payment  of  such 
advances;  and  consequently  the  debt  is  properly  the  debt  of  Stephen  and 
Henry  Higginson,  and  the  defendants  are  liable  only  upon  their  default,  and  to 
the  extent  of  the  guaranty. 

§  258.  The  guaranty  was  not  conditional. 

It  has  been  asserted  that  the  guaranty  is  conditional,  having  reference  to  the 
then  state  of  our  commerce;  and  that  the  embargo  being  removed,  the  implied 
condition  upon  which  the  advances  were  to  be  made,  viz.,  the  impracticability 
of  Stephen  and  Henry  Higginson's  remitting  funds  to  Europe,  was  com- 
pletely done  away  before  any  advances  w^ere  made,  and  that  the  defendants  are, 
therefore,  absolved  from  all  responsibility.  There  is  nothing  in  this  argument. 
The  letter  contains  no  such  implied  condition;  and  it  would  be  extremely  dan- 
gerous for  courts  of  law  to  indulge  themselves  in  searching  after  such  hidden 
and  conjectural  meanings  in  such  an  instrument.  It  is  sufficient  for  us  that  the 
language  of  the  letter  speaks  not  in  such  ambiguous  or  hypothetical  terms. 

§  259.  Plaintiffs  were  not  bound  to  know  how  defendant^  agent  applied  the 
funds  furnished. 

As  little  ground  is  there  for  the  argument  that  the  plaintiffs  were,  by  the 
terras  of  the  letter,  bound  to  look  to  the  application  of  the  funds  advanced  by 
them  to  the  agent  of  Messrs.  Stephen  and  Henry  Higginson,  under  the  guaranty. 
The  plaintiffs  were  not  bound  to  see  whether  the  agent  properly  applied  the 
advances  or  not;  or  whether  he  purchased  with  them  French  goods,  or  any 
other  goods.  He  was  to  act  solely  under  the  instructions  of  his  principals,  with 
which  the  plaintiffs  had  nothing  to  do;  and  the  defendants  are  liable  for  all 
advances,  bona  fide  made  under  the  guaranty,  even  though  the  agent  may  have 
applied  them  contrary  to  the  instructions  of  his  principals. 
•  §  260.  The  guaranty  covered  only  advances  to  the  firm  of  S,  and  IL  II, 

Having  thus  fi.xed  the  interpretation  of  the  letter  on  this  point,  that  it  is  a 
mere  guaranty  of  the  debt  of  third  persons,  the  next  question  upon  its  construc- 
tion is,  to  whom  are  the  advances  to  be  made?  If  there  beanvthin":  clear  in 
this  cause,  it  is  that  the  advances  are  to  be  made  to  Stephen  Higginson,  Jr., 
and  Henry  Higginson,  then  copartners  in  trade,  under  the  firm  of  8.  and  H. 
Higginson.  It  follows,  therefore,  that  it  covers  only  advances  made  to  them 
jointly  on  their  joint  credit,  and  not  advances  made  to  them  severall}*^  upon 
thein  several  credit.  Unless  then  it  shall  bo  completely  established  that  the 
advances  were  made  on  the  joint  account  of  the  firm,  there  is  an  end  of  the 
plaintiffs'  case. 

§  261.  The  guaranty  was  exhausted  when  the  advances  once  amounted  to 
fifty  thousand  dollars. 

Another  question  upon  the  construction  of  this  letter  is,  whether  it  contains 
a  limited  or  a  continuing  guaranty ;  in  other  words,  whether  it  be  a  guaranty 
for  advances  made  to  the  am6unt  of  $50,000,  and  when  that  sura  is  once 
advanced,  it  is  exhausted;  or,  whether  it  covers  any  further  advances  made 
from  time  to  time,  after  the  $50,000  have  been  once  advanced,  provided,  at  tbo 
time  of  such  advances,  the  balance  then  due  to  the  plaintiffs  does  not,  witU 
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sacfa  advaDCes,  equal  the  stipulated  sum  of  $50,000.  Upon  examining  the  terms 
of  this,  I  am  of  opinion  that  it  is  a  guaranty  limited  to  a  single  advance  of 
$50,000,  and  that  when  once  this  sum  is  advanced,  the  guarantors  are  no  longer 
liable  for  any  future  advances,  whatever  may  be  the  state  of  the  accounts 
between  the  parties. 

§  262.  In  construing  a  guaranty^  ihs  presumption  is  that  it  is  not  a  continu- 
ing one. 

The  language  of  a  letter  should  be  very  strong  that  would  justify  a  court  in 
holding  the  guaranty  to  be  a  continuing  guaranty,  which  is  to  cover  advances 
from  time  to  lime,  to  the  stipulated  amount,  toties  quoiies,  until  the  guarantor 
shall  give  notice  to  the  contrary.  I  see  nothing  in  this  letter  to  justify  such  a 
conclusion ;  and  in  every  doubtful  case,  I  think  that  the  presumption  ought  to 
be  against  it.  If,  therefore,  in  the  present  case,  the  advances  to  Stephen  and 
Henry  Iligginson  ever  equaled  $50,000,  all  subsequent  advances,  although  the 
debt  of  Stephen  and  Henry  Higginson  may  have  been,  at  the  time,  diminished 
by  payments,  so  as  to  be  far  within  that  sum,  are  beyond  the  reach  of  the 
guaranty. 

§  263.  A  guaranty  of  advances  to  a  firm  does  not  cover  loans  made  to  a  part- 
ner after  dissolution  of  the  firm  and  with  notice  of  that  fact. 

The  next  point  in  the  cause  is  as  to  the  effect  of  the  dissolution  of  the  part- 
nership of  Stephen  and  Henry  Higginson.  From  the  moment  that  dissolution 
was  made  known  to  the  plaintiffs,  all  right  to  maka  future  advances  upon  the 
credit  of  the  firm  was 'completely  done  away.  To  be  sure,  the  plaintiffs,  by 
agreeing  to  make  the  stipulated  advance  of  $50,000,  and  specifying  ths^t  in 
writing  to  Mr.  Wilder,  and  agreeing  to  accept  his  bills  to  that  amount,  might 
have  rendered  themselves  liable  to  pay  to  a  third  person,  who  should  take  the 
bills  upon  the  credit  of  that  written  agreement,  to  the  full  amount:  And  in 
relation  to  contracts  actually  made  by  Mr.  Wilder  upon  the  footing  of  that 
agreement,  and  advances  made,  or  agreed  to  be  made,  by  the  plaintiffs  to 
satisfy  such  contracts,  before  notice  of  the  dissolution,  the  plaintiffs  would  be 
entitled  to  hold  the  defendants  liable  under  the  guaranty,  if  the  contracts  were 
made  with  third  persons  upon  the  faith  and  credit  of  the  plaintiffs'  acceptance. 
But  as  to  all  other  future  advances,  notice  of  the  dissolution  of  the  partnership 
was  a  complete  revocation  of  all  authority  to  make  such  advances,  at  least  so 
far  as  respects  the  defendants.  The  dissolution  was  publicly  announced,  in 
May,  1809,  in  the  newspapers  in  Boston,  to  take  place  on  the  1st  day  of  Sep- 
tember of  the  same  year.  The  defendants  had  due  notice  of  such  dissolution, 
and  had  a  right  to  consider  that  all  advances  made  by  the  plaintiffs,  after  a 
knowledge  of  such  dissolution,  were  advances  made  on  the  credit  of  the  part- 
ners severally,  and  not  on  the  partnership  account,  or  on  the  credit  of  the 
guarant}"^  of  the  defendants.  And  even  if  there  was  a  secret  understanding 
between  Stephen  Higginson,  Jr.,  and  Henry  Higginson,  after  such  dissolution, 
that  the  shipments  made  by  Mr.  Wilder,  and  the  advances  made  by  the  plaint- 
iffs for  the  payment  thereof,  should  be  considered  as  made  for  their  joint  in- 
terest, in  the  same  manner  as  if  the  partnership  were  not  dissolved,  and  the 
plaintiffs,  upon  the  supposition  of  such  joint  interest,  actually  made  such  ad- 
vances, still,  if  this  was  unknown  to  the  defendants,  and  they  never  had  notice 
of  such  utiderstanding,  they  are  not  bound  by  their  guaranty  for  the  payment 
of  sQcfa  advances. 

§  264.  Rule  to  determine  to  which  guaranty  the  several  loans  are  to  be  charged. 

As  to  the  manner  in   w^hich  the  payments  and   remittances,  made   by 
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Stephen  and  Henry  Higginson,  or  by  Stephen  Higgin^on,  Jr.,  to  the  plaint- 
iffs are  to  be  applied,  the  law  is  perfectly  clear.  Where  a  debtor,  owing 
several  debts,  makes  any  payment  to  a  creditor,  he  has  a  right  to  apply  it 
to  what  debt  he  pleases;  if  be  makes  no  specific  appropriation,  the  creditor 
may  apply  it  as  he  pleases ;  and  where  neither  party  appropriates  it,  the  law 
will  apply  it  according  to  its  own  notion  of  the  intrinsic  equity  and  justice  of 
the  case.  In  the  present  case,  the  plaintiffs  had  a  guaranty  of  the  defendants 
for  the  advances  to  the  amount  of  $50,000,  and  a  guaranty  of  Henry  Higgin- 
son for  advances  to  the  amount  of  fifty  thousand  florins;  and  they  further 
agreed,  at  least  as  early  as  the  8th  of  January,  ISOO,  to  give  to  Stephen  Hig- 
ginson, Jr.,  on  his  own  account,  an  additional  credit  of  $50,000.  Now,  where 
a  creditor  holds  several  funds,  or,  what  is  the  same  thing,  has  agreed  to  advance 
money  upon  the  footing  of  several  distinct  credits,  he  is  bound  to  state,  at  the 
time  of  the  advance,  upon  which  credit  it  is  actually  made.  At  least,  if  he 
does  designate  in  his  books  or  correspondence  the  particular  credit  upon  which 
particular  advances  are  made,  he  is  not  at  liberty  to  change  the  credit  after- 
wards upon  any  new  occurrence,  which  may  materially  affect  the  rights  of 
third  persons.  In  the  present  case,  the  plaintiff  has  charged  certain  advances 
as  made  on  the  credit  of  the  guaranty  of  the  defendants,  and  others  as  on  the 
guaranty  of  Henry  Higginson,  and  others  are  without  any  specific  statement 
of  any  guaranty  on  which  thej^  were  made.  As  to  the  two  former 'advances, 
the  plaintiffs  are  bound  by  their  original  charges,  and  cannot  now  transfer  them 
from  the  one  guaranty  to  another.  And  as  to  the  last,  they  must  be  deemed, 
under  the  peculiar  circumstances  of  this  case,  to  have  been  made  on  the 
several  credit  of  Stephen  Higginson,  Jr.,  to  whom  they  are  charged. 

§  265.  Defendants  were  discharged  from  liability  on  their  guaranty  by  acts  of 
plaintiffs. 

There  is  another  point  in  this  cause  which,  if  it  were  alone,  would,  in  my 
judgment,  be  conclusive  against  the  plaintiffs.  Assuming  that  all  the  advances 
of  the  plaintiffs  were  actually  made  upon  the  credit  of  the  partnership  of 
Stephen  and  Henry  Higginson,  yet  it  appears  that  in  August,  1810,  the  plaint- 
iffs, at  the  request  of  Henry  Higginson,  and  with  the  implied  assent  of  Stephen 
Higginson,  Jr.,  and  upon  a  statement  that  the  partnership  had  been  dissolved 
for  a  whole  year  before  that  time,  did  actually  transfer  the  partnership  balance, 
then  due,  in  certain  proportions,  to  the  several  and  separate  accounts  of  Stephen 
Higginson,  Jr.,  and  Henry  Higginson,  and  gave  credit  to  them  severally  for 
their  respective  shares  of  such  balance,  until  after  they  both  became  insolvent 
(more  than  three  years  afterwards),  without  the  facts  having  been  in  any  way 
communicated  to  the  defendants.  In  my  judgment,  this  giving  a  new  and  un- 
limited credit  to  them  severally  upon  their  several  accounts,  for  that  balance, 
without  any  communication  with  or  assent  by  the  defendants,  was  a  complete 
discharge  of  the  defendants  from  their  original  guaranty.  It  was  in  the  highest 
degree  injurious  to  them,  and  must  be  considered,  so  far  as  respects  the  defend- 
ants, as  an  agreement  b}'^  the  plaintiffs  to  hold  that  balance  upon  the  sole 
credit  of  the  partners  themselves  in  the  proportions  with  which  they  were 
charged  in  their  separate  accounts.  If  a  creditor  will  undertake  to  give  a 
new  credit  to  his  debtor,  and  thereby  materially  to  change  the  situation  of 
a  surety,  and  a  fortiori  of  a  guarantor,  the  latter  is  absolved  from  all  re- 
sponsibility,  unless  he  has  notice  of,  and  becomes  party  to,  the  new  transac- 
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§  266.  Noiiee  of  the  amount  advanced  under  a  guaranty  must  be  given  t/ie 
guarafitor. 

The  last  point  of  law  which  it  is  necessary  to  consider  is,  whether  any  notice 
was  nc^cessary  to  have  been  given  of  the  amount  of  the  advances  made  by  the 
plaintiffs  to  the  defendants.  It  appears  that  the  plaintiffs  did  inform  the  de- 
fendants of  their  readiness  to  make  the  stipulated  advance  of  $50,000,  as  soon 
after  their  receipt  of  the  letter  of  guaranty  as  was  practicable;  so  that  the  point 
is  narrowed  to  the  consideration  of  the  question,  whether  notice  was  necessary 
of  the  amount  of  the  advances,  after  they  were  actually  made.  And  I  am 
most  distinctly  of  opinion  that  it  was  the  duty  of  the  plamtiffs,  within  a  rea- 
sonable time  after  the  advances  were  actually  made,  to  give  notice  thereof  to 
the  defendants,  and  that  reliance  was  placed  upon  their  guaranty  to  insure  the 
repayment;  and  if  notice  was  not  given  in  a  reasonable  time,  nor  until  after  a 
material  change  in  the  circumstances  of  the  debtors,  such  laches  of  the  plaint- 
iffs was  a  complete  discharge  of  the  defendants  from  their  guaranty.  The 
first  notice  given  to  the  defendants  of  any  advances  in  the  present  case  was 
not  until  near  the  close  of  the  year  1813,  more  than  three  years  after  all  the 
advances  were  made,  and  when  both  of  the  debtors  had  become  insolvent. 
During  this  period  an  active  correspondence  was  kept  up  between  the  plaintiffs 
and  the  defendants;  nearly  fifty  letters  having  passed  between  them,  in  which 
not  one  syllable  is  to  be  found  relative  to  any  advances  to  Stephen  and  Henry 
Higginson,  or  either  of  them.  Nor  is  this  extraordinary  silence  imputable  to 
any  accident  or  mistake.  It  appears  from  a  letter  of  the  plaintiffs  to  Col.  Per- 
kins (a  witness  in  the  case),  that  it  was  studied  and  intentional.  Under  these 
circumstances  I  am  bound  to  declare  that  the  law  holds  the  plaintiffs  guilty  of 
such  laches  as  discharges  the  defendants  from  all  liability  for  the  advances 

actually  made. 

Verdict/or  t/ie  defendants. 

LAWRENCE  v.  McCALMONT. 
(2  Howard,  43^-454.    1844.) 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  for  the 
southern  district  of  New  York.  On  the  21st  of  November,  1838,  J.  and  A. 
Lawrence  obtained  from  the  agents  (Messrs.  Gihon  &  Co.)  at  New  York,  of 
McCalmont  B.-oihers  &  Co.,  of  London,  the  following  letter  of  credit: 

"  New  York,  21st  November,  1838. 
^^  Messrs.  McCalmont  Brothers  <&  Co.^  London: 

*^  Gents — We  have  granted  to  Messrs.  J.  and  A.  Lawrence,  of  this  city,  a 
credit  with  you  of  £10,000,  say  ten  thousand  pounds  sterling,  to  be  availed  of 
within  six  months  from  this  time,  in  such  drafts  as  they  may  direct,  at  four 
months'  date,  against  actual  shipments  of  goods  for  their  account,  and  coming 
to  their  address;  said  goods  to  be  forwarded  through  you  or  your  agents. 
The  above  credit  is  granted  under  their  engagement  to  cover  your  acceptances 
before  maturity,  by  direct  remittances  from  this  country  of  approved  sixty  day 
bills — seconds  of  exchange  to  be  handed  to  us  for  transmission  to  you.  You 
are  to  charge  one  per  cent,  commission  on  the  amount  accepted,  and  to  keep 
the  accoont  at  five  per  cent,  interest  per  annum. 

*^  We  are,  gents,  your  obedient  servants, 

"John  Gihon  &  Co.'* 
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The  letter  of  credit  was  delivered  on  Mr.  ikiwreitce's  proposal  of  his  mother's 
(the  plaintiff  in  error's)  security  for  the  credit.  On  the  17th  of  December,  1838', 
Mrs.  Lawrence  gave  the  following  guaranty: 

^''Messrs.  McCalmont  Brothers  <&  Co.,  London: 

''  Gents  —  In  consideration  of  Messrs.  J.  and  A.  Lawrence  having  a  credit  with 
your  house,  and  in  further  consideration  of  one  dollar  paid  rae  by  yourselves, 
receipt  of  which  I  hereby  acknowledge,  I  engage  to  you  that  they  shall  fulfil 
the  engagements  they  have  made  and  shall  make  with  you,  for  meeting  and 
reimbursing  the  [payments  which  you  may  asaome  under  such  credit  at  their 
request;  together  with  your  charges,  and  I  guaranty  you  from  all  payments 
and  damages  by  reason  of  their  default. 

"You  are  to  consider  this  a  standing  and  continuing  guaranty  without  the 
necessity  -of  your  apprising  me,  from  time  to  time,  of  your  engagements  and 
advances  for  their  house;  and  in  case  of  a  change  of  partners  in  your  firm  or 
theirs,  the  guaranty  is  to  apply  and  continue  to  transactions  afterwards  between 
the  firms  as  changed,  until  notified  by  me  to  the  contrary. 

"Yours,  respectfully, 

"  Susan  Laweenoe." 

Under  these  documents,  McCalmont  Brothers  &  Co.  made  the  stipulated 
advances,  which  were  repaid;  and  on  the  transactions  included  within  the 
six  months  from  21st  of  November,  1838,  nothing  has  been  claimed  by  the 
London  house.  About  the  expiration  of  the  six  months,  Mr.  Lawrence  (one  of 
the  firm  of  J.  and  A.  Lawrence),  at  New  York,  called  on  the  agents  of  McCal- 
mont Brothers  &  Co.,  and  asked  if  it  was  agreeable  for  the  agents  to  con- 
tinue the  credit  for  £10,000.  The  reply  of  one  of  the  agents  was,  that  there 
was  no  objection  to  continue  it  on  the  same  terms  as  before,  stating  that  it  was 
to  be  on  the  mother's  guaranty  attached  to  the  previous  credit.  Mr.  Lawrence 
then  answered  that  he  did  not  expect  it  on  any  other  terms,  or  without  the  guar- 
anty. The  agent  then  wished  time  to  examine  whether  the  guaranty  was  for  a 
particular  credit,  or  was  a  continuing  guaranty;  and  having  referred  to  the 
letter  of  guaranty,  they  drew  up  and  delivered  to  Mr.  Lawrence  a  second  letter 
of  credit  (Mr.  Lawrence  and  the  agents  both  agreeing  that  it  was  a  continuing 
guaranty,  and  as  such  no  new  letter  was  needed  from  the  mother).  The  second 
letter  of  credit,  dated  on  12th  of  June,  1839,  was  as  follows: 

"New  Yokk,  June  12,  1839. 
^^ Messrs.  McCalmont  Brothers  &  Co.^  London: 

"Gents  —  With  reference  to  our  letter  of  21st  November  last,  opening  a  credit 
on  your  good  selves,  favor  Messrs.  J.  and  A.  Lawrence,  for  £10,000,  to  be  drawn 
within  six  months  from  that  date,  and  which  expired  b}^  limitation  last  month. 
We  hereby  renew  the  same  for  a  like  period  from  the  date  hereof,  and  under 
the  same  stipulations,  with  this  proviso,  that  the  bills  be  drawn  by,  or  in  favor 
of,  parties  permanently  resident  in  Europe;  and  if  made  from  the  continent, 
they  be  made  at  the  customary  date,  say  three  months. 

"  We  remain,  etc., 

"  John  Gihon  &  Co." 

Under  this  second  letter  of  credit,  bills  were  drawn  and  paid  by  McCalmont 
Brothers  &  Co.,  to  an  amount  exceeding  in  the  wholp  the  £10,000  stipulated 
for.  The  bills  being  all  drawa  at  four  months.  The  firm  of  J.  and  A.  Law- 
rence not  having  made  any  remittances  to  pay  the  new  advances,  and  the  firm 
having  failed,  the  agents  of  the  London  house,  on  the  29th  day  of  May,  18dO, 
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addressed  the  following  letter  to  Mrs.  Swsaa  Lawrence,  giving  her  notice  of  the 

non-payment  of  the  advances: 

"New  Toek,  May  29,  1840. 
"J/r^?.  Sumn  Lawrence: 

"Madam  —  We  inclose  on  behalf  of  Messr§.  McCalraont  Bros.  &  Co.,  a 
copy  of  the  account  of  Messrs.  J.  and  A.  Lawrence  with  them,  showing  a 
balance  doe  of  £10,349  8^.  5rf. —  say  ten  thousand  three  hundred  and  forty-nine 
ponnds  eight  shillings  and  five  pence  sterling,  on  first  January  last,  with  inter- 
est. These  gentlemen  not  having  fulfilled  their  engagements  to  reimburse  this 
account,  we  claim  payment  of  you  under  your  guaranty  to  Messrs.  McCalmont 

Bros.  &  Company.  Kespectfully  yours, 

"J.  GiiioN  &  Co., 

"  Agents  of  McCalmont  Bros.  &  Co.,  of  London." 

She  declining  to  pay  the  deficit,  the  present  action  of  aasumpait  was  brought 
against  her  to  enforce  the  payment.  At  the  trial  upon  the  general  issue,  in 
addition  to  the  facts  already  stated,  it  was  in  evidence  that  during:  the  whole 
period  of  these  transactions,  Mrs.  Lawrence  resided  at  Brooklyn  (New  York), 
in  the  same  house  with  her  sons,  J.  and  A.  Lawrence.  There  was  also  evidence 
in  the  cause  to  show  that  McCalmont  Brothers  &  Co.  had,  by  their  agents, 
certain  notes  belonging  to  the  firm  of  J.  and  A.  Lawrence,  and  indorsed  by  the 
firm  for  collection,  and  the  proceeds  when  received  were  to  be  applied  towards 
the  liquidation  of  the  debt  due  to  the  London  house,  subject  to  their  encash- 
ment on  being  paid  at  maturity,  under  which  the  sum  of  £1,309  16«.  6d.  had 
been  realized.  The  notes  thus  deposited  for  collection,  which  were  dishonored 
at  maturity,  were  protested  accordingly,  and  the  original  plaintiffs  offered  the 
protests  and  notices  to  J.  and  A.  Lawrence  of  the  dishonor  in  evidence,  bat 
the  evidence  as  to  some  of  the  notices  was  not  full.  Much  other  evidence  was 
given  at  the  trial,  which,  however,  it  is  not  necessary  to  state. 

The  counsel  for  Mrs.  Lawrence  then  asked  the  court  to  charge  the  jury  as 
follovys: 

L  That  the  said  credit  of  21st  November,  1838,  is  a  standing  and  continuing 
credit  during  the  six  months. 

2.  That  defendant's  guaranty  of  17th  December,  1838,  is  confined  to  the  said 
credit,  both  as  to  time  and  amount. 

3.  That  the  acceptances  and  claims  of  the  plaintiffs  demanded  in  their  decla- 
ration in  this  suit  are  not  covered  by  the  guaranty  of  the  defendant  aforesaid. 

4.  That  the  new  credit  aforesaid  of  the  12th  of  June,  1839,  is  not  a  continu- 
ance or  repetition  of  the  first  credit,  but  a  departure  from  it,  and  is  not  covered 
by  or  embraced  in  the  defendant's  said  guaranty. 

5.  That  the  nominal  consideration  of  one  dollar,  and  the  past  consideration 
stated  in  defendant's  said  guaranty,  are  not,  nor  is  either  of  them,  sufficient  to 
sustain  the  said  guaranty. 

6.  That  the  evidence  that  the  said  J.  and  A.  Lawrence  agreed  to  give  a  guar- 
anty at  the  time  said  credit  of  21st  November,  1S38,  was  given  is  not  sufficient 
in  law  to  render  valid  the  consideration  expressed  in  defendant's  said  guaranty, 
prto  sustain  the  said  guaranty. 

7.  The  facts  being  ascertained,  the  question  whether  the  notice  given  to  the 
defendant  by  the  plaintiffs  of  the  failure  of  the  said  J.  and  A.  Lawrence  to 
remit  to  cover  the  plaintiffs'  acceptances  was  reasonable  is  a  question  of  law, 
and  no  notice,  sufficient  in  law,  was  given  of  such  failure  to  the  defendant. 

8.  If  the  sufficiency  of  such  Aotice  be  a  qaestion  exclosively  of  fact,  a  reason- 
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able  and  sufficient  notice  was  not  given  to  her  of  such  failure  of  J.  and  A. 
Lawrence  to  remit  as  aforesaid. 

9.  The  notes  received  by  the  plaintiffs,  through  their  agents  to  collect,  ought, 
when  there  was  a  failure  of  payment,  to  have  been  regularly  protested,  and  due 
notice  thereof  served  on  the  defendant  and  J.  and  A.  Lawrence;  and,  on  failure 
thereof,  a  credit  should  be  allowed  for  the  same. 

The  judge  thereupon  charged  the  jury  that  the  plaintiffs  were  not  precluded 
from  recovering  under  the  guaranty  in  evidence  by  reason  of  any  supposed 
want  of  consideration  therefor;  and  the  same  was  not  without  sufficient  con- 
sideration. That  the  said  guaranty  of  the  17th  December,  1838,  was  not  lim- 
ited to  the  credit  of  November  21,  1838,  but  was  a  standing  and  continuing 
guaranty,  and  did  apply  to,  and  was  sufficient  to  embrace,  transactions  arising 
after  the  said  credit  of  November,  1838,  was  expired.  That  the  new  credit  of 
June  12,  1839,  and  the.  advances  and  transactions  under  it,  were  not  in  law 
without  the  scope  of  the  guaranty  of  December  17, 1838,  and  that  the  plaintiflfs 
were,  under  the  evidence,  entitled  to  recover  for  the  same  under  the  said  guar- 
anty. That  the  defendant  was  entitled  to  a  reasonable  notice  of  the  default  of 
the  principal  debtors,  to  enable  her  to  take  measures  for  her  indemnity;  that  it 
was  for  the  jury  to  consider  whether,  under  all  circumstances  in  evidence,  the 
defendant  bad  not  had  such  notice.  That  as  to  the  notes  turned  over  by  the 
principal  debtors  to  J.  Gihon  &  Co.,  as  the  same  were  merelj'  lodged  with 
the  latter,  on  their  engagement  that  the  proceeds  of  them,  when  received,  were 
to  be  passed  to  their  credit,  the  want  of  protest  of  any  such  notes  as  were  dis- 
honored, or  of  notice  thereof  to  the  said  J.  and  A.  Lawrence,  would  not  entitle 
the  defendant  to  charge  the  plaintiffs  with  the  amount  of  such  notes,  or  to 
claim  a  deduction  for  that  amount. 

And  with  that  charge  left  the  said  cause  to  the  jury,  unto  which  charge,  and 
to  the  refusal  of  the  judge  to  charge  otherwise,  and  as  requested  by  defendant 
as  aforesaid,  the  defendant's  counsel  then  and  there  excepted.  The  jury  found 
a  verdict  for  the  plaintiffs  for  $47,105.97;  upon  which  judgment  was  rendered 
for  the  plaintiffs;  and  upon  that  judgment  and  the  exceptions  taken  at  the 
trial,  the  present  writ  of  error  has  been  brought. 

§  267.  A  guaranty  must  be  liberally  construed. 

Some  remarks  have  been  made  on  the  argument  here  upon  the  point  in  what 
manner  letters  of  guaranty  are  to  be  construed ;  whether  they  are  to  receive  a 
strict  or  a  liberal  interpretation.  We  have  no  difficulty  whatsoever  in  saying 
that  instruments  of  this  sort  ought  to  receive  a  liberal  interpretation.  By 
a  liberal  interpretation,  we  do  not  mean  that  the  words  should  be  forced  out  of 
their  natural  meaning;  but  simply  that  the  words  should  receive  a  fair  and 
reasonable  interpretation,  so  as  to  attain  the  objects  for  which  the  instrument 
is  designed  and  the  purposes  to  which  it  is  applied.  We  should  never  forget 
that  letters  of  guaranty  are  commercial  instruments  —  generally  drawn  up  by 
merchants  in  brief  language;  sometimes  inartificial,  and  often  loose  in  their 
structure  and  form ;  and  to  construe  the  words  of  such  instrument^  with  a  nice 
and  technical  care  would  not  only  defeat  the  intentions  of  the  parties,  bat 
render  them  too  unsafe  a  basis  to  rely  on  for  extensive  credits,  so  often  sought 
in  the  present  active  business  of  commerce  throughout  the  world.  The  remarks 
made  by  this  court  in  the  case  of  Bell  v.  Bruen,  1  How.,  169,  186  (§§  282-286, 
infrd)^  meet  our  entire  approbation.  The  same  doctrine  was  assorted  in  Mason 
V.  Pritchard,  12  East,  227,  where  a  guaranty  was  given  for  any  goods  he  hath 
or  may  supply  W.  P.  with  to  the  amount  of  £100;  and  it  was  held  by  the  court 
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to  be  a  continuing  gaaranty  for  goods  supplied  at  any  time  to  W.  P.  nntil  tbe 
credit  was  recalled,  although  goods  to  more  than  £100  had  been  first  supplied 
and  paid  for,  and  the  court  on  that  occasion  distinctly  stated  that  the  words 
were  to  be  taken  as  strongly  agains^t  the  guarantor  as  the  sense  of  them  would 
admit  of.  The  same  doctrine  was  fully  recognized  in  Ilaigh  v.  Brooks,  10  Ad. 
&  £11.,  309,  and  in  Mayers;.  Isaac,  6  Mees.  &  W.,  605,  and  especially  expounded 
in  the  opinion  of  Mr.  Baron  Alderson.  It  was  the  very  ground,  in  connection 
with  the  accompanying  circumstances,  upon  which  this  court  acted  in  Lee  v, 
Dick,  10  Pet,  482  (§§  224-226,  svjpra),  and  in  Mauran  v.  Bullus,  16  Pet.,  528 
(§§  288-290,  infra).  Indeed,  if  the  language  used  be  ambiguous  and  admits  of 
two  fair  interpretations,  and  the  guarantee  has  advanced  his  money  upon  the 
faith  of  the  interpretation  most  favorable  to  his  rights,  that  interpretation  will 
prevail  in  his  favor;  for  it  does  not  lie  in  the  mouth  of  the  guarantor  to  say 
that  he  may,  without  peril,  scatter  ambiguous  words,  by  which  the  other  party 
is  misled  to  his  injury. 

§  268.  The  guaranty  in  this  case  was  continuing. 

Passing  from  these  general  considerations,  let  us  now  address  ourselves  to  the 
points  made  at  the  argument.  The  first  point  is,  that  the  second  advance  was 
made  upon  terms  and  under  an  agreement  materially  variant  from  that  on  which 
the  guaranty  was  given,  without  any  communication  with  the  guarantor  or  her 
consent  thereto.  The  variances  insisted  on  are  two:  first,  in  requiring  the  bills 
to  be  drawn  by  or  in  favor  of  parties  permanently  resident  in  Europe;  secondly, 
that  if  the  bills  were  drawn  from  the  continent  of  Europe,  they  should  be 
made  at  the  customary  date,  say  three  months.  We  think  that  there  is  no  vari- 
ance whatsoever  which  is  not  fairly  within  the  scope  of  the  original  guaranty, 
and  was  so  contemplated  by  J.  and  A.  Lawrence,  as  well  as  by  the  agents  of 
the  London  house.  This  is  explicitly  proved  by  the  evidence;  for,  upon  the 
question  arising,  both  the  Lawrences  and  the  agents  agreed  that  it  was  a  con- 
tinuing guaranty,  and  as  such  no  new  letter  of  guaranty  was  needed.  It  is 
true  that  Mrs.  Lawrence  was  no  party  to  this  interpretation  of  the  instrument; 
but  then  it  is  strong  evidence  to  establish  that  it  wa9  neither  a  forced  nor  un- 
natural interpretation  of  the  words.  And  the  agents  of  the  London  house 
agreed  to  make  the  second  advance  upon  the  faith  of  it. 

Now,  looking  to  the  very  words  of  the  guaranty,  we  see  that  it  contem- 
plated —  not  a  single  advance,  and  then  it  was  to  end  —  but  a  continuing  guar- 
anty, and  the  very  words  are  found  in  it.  It  also  contemplated  not  only 
agreements  which  had  been  already  made  between  J.  and  A.  Lawrence  and 
the  agents,  but  also  future  agreements.  The  guarantor  says:  ^*  I  engage  that 
they  shall  fulfil  the  agreements  they  have  made,  and  shall  make  with  you  for 
meeting  and  reimbursing  the  payments  which  you  may  assume."  And  again : 
*^  Yoa  are  to  consider  this  a  standing  and  continuing  guaranty  without  the  ne- 
cessity of  apprising  me  from  time  to  time  of  your  engagements  and  advances 
for  the  house."  "  So  that  new  engagements  and  new  advances  were  contem- 
plated to  be  made  to  which  the  guaranty  should  attach  w'  hout  notice  thereof." 
And  this  is  not  all;  for  the  guaranty  goes  on  to  provide  for  its  continuance  in 
case  of  a  change  in  the  partners  of  either  firm  (a  change  which  would  ordi- 
narily be  fatal  to  a  guaranty);  and  that  the  guaranty  should  apply  to  and  con- 
tinue upon  transactions  afterwards  between  the  firms  so  changed,  until  notified 
by  her  to  the  contrary.  It  seems  plain  from  all  this  language,  that  a  series  of 
new  transactions,  new  agreements  and  new  engagements  were  within  the  con- 
templation of  the  parties;  not  advances  for  six  months  alone,  but  advances 
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frbm  time  to  time,  for  an  indefinite  period,  nntil  notice  to  the  contrary  should 
be  given  by  the  guarantor.  It  is  difficult  to  conceive  of  any  language  more 
definite  and  more  full  to  express  the  real  intention  of  the  parties.  The  original 
advance  was,  indeed,  agreed  to  be  made  in  the  manner  stated  in  the  first  letter 
of  credit;  and  if  there  be  anv  variance  between  the  terms  of  the  first  and  the 
second  letter  of  credit,  that  was  left  solely  and  exclusively  for  the  immediate 
parties,  J.  and  A.  Lawrence  and  the  agents,  to  adjust  and  consider.  They  might 
enter  into  any  new  engagements  as  to  the  mode  of  drawing  the  bills,  and  the 
time  which  they  wefre  to  run,  at  their  pleasure,  without  breaking  in  upon  the 
true  intention  of  the  guaranty.  All  the  stipulations  of  the  first  letter  of  credit 
were  retained  in  the  second,  and  an  additional  provision  made,  that  if  bills 
were  drawn  from  the  continent  of  Europe,  they  should  be  made  at  the  cus- 
tomary date  and  by  a  permanent  resident.  But  this  left  J.  and  A.  Lawrence 
at  full  liberty  to  draw  direct  on  London  at  four  months,  if  they  chose;  and 
in  point  of  fact  no  bills  were  ever  drawn  by  them  except  direct  on  London, 
and  not  from  the  continent.  The  additional  liberty  given  or  condition  imposed 
was  not  availed  of;  and  if  it  had  been,  it  would  not  have  in  any  manner  exon- 
erated the  guarantor  from  her  responsibility.  Without,  therefore,  looking  to 
the  question  whether  these  variances  might  or  might  not  have  been  material, 
if  new  arrangements  and  engagements  had  not  been  within  the  scope  of  the 
guaranty,  we  are  of  opinion  that  the  objection  is,  in  the  present  case,  not 
maintainable.  This  view  of  the  matter  disposes  also  of  the  second,  third  and 
fourth  points  made  at  the  argument. 

§  269,  A  valrmUe  oonaideration,  however  small,  will  support  a  contract  of 
ffuaranty. 

The  fifth  point  is,  that  there  is  no  valid  consideration  to  support  the  guar- 
anty. This  is  pressed  under  two  aspects;  the  first  is,  that  the  consideration 
was  past  and  not  present;  for  the  letter  of  credit  had  been  already  delivered 
to  J.  and  A.  Lawrence  by  the  agents  of  the  London  house.  The  second  is, 
that  the  payment  of  the  $1  is  merely  nominal  and  not  sufficient  to  sustain  the 
guaranty,  if  it  had  been  received;  and  it  is  urged  that  it  was  not  received. 
As  to  this  last  point,  we  feel  no  difficulty.  The  guarantor  acknowledged  th« 
receipt  of  the  §1,  and  is  now  estopped  to  deny  it.  If  she  has  not  received  it, 
she  would  now  be  entitled  to  recover  it.  A  valuable  consideration,  however 
small  or  nominal,  if  given  or  stipulated  for  in  good  faith,  is,  in  the  absence  of 
fraud,  sufficient  to  support  an  action  on  any  parol  contract;  and  this  is  equally 
true  as  to  contracts  of  guaranty  as  to  other  contracts.  A  stipulation  in  con- 
sideration of  $1  is  just  as  effectual  and  valuable  a  consideration  as  a  larger 
sum  stipulated  for  or  paid.  This  very  point  arose  in  Dutchman  v.  Tooth,  5 
Bing.  N.  C,  577,  where  the  guarantor  gave  a  guaranty  for  the  payment  of  the 
proceeds  of  the  goods  the  guarantee  had  consigned  to  his  brother,  and  also  all 
future  shipments  the  guarantee  might  make  in  consideration  of  two  shillings 
and  sixpence  paid  him,  the  guarantor.  And  the  court  held  the  guaranty  good, 
and  the  consideration  sufficient.  In  Haigh  v.  Brooks,  10  Ad.  «fe  Ell.,  309,  323, 
the  court  held  that  a  surrender  by  the  guarantee  of  a  former  guaranty,  even  if 
it  was  not  of  itself  binding  upon  the  guarantor,  was  a  sufficient  consideration 
to  take  the  case  out  of  the  statute  of  frauds  and  to  sustain  a  promise  made  on 
the  footing  thereof.  But  independently  of  all  authority,  we  should  arrive  at 
the  same  conclusion.  The  receipt  of  the  §1  is  acknowledged;  no  fraud  is  pre- 
tended or  shown ;  and  the  consideration,  if  standing  alone  in  a  bona  fide  trans- 
action, would  sustain  the  present  suit. 
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As  to  the  other  point,  that  the  consideration  was  past,  it  admits  of  several 
answers,  each  of  which  is  equally  decisive.  In  the  first  place,  although  the 
Messrs.  Lawrence  had  received  the  letter  of  credit  before  the  guaranty  was 
given,  yet  it  was  a  part  of  the  original  agreement  contemporaneous  with  the 
letter  of  credit,  that  it  sbould  be  given ;  and  if  the  guaranty  had  not  been  given, 
the  whole  advance  might  have  been  recalled  as  a  fraud  upon  the  London  house. 
In  the  next  place,  it  does  not  appear  that  all  the  bills  for  the  £10,000,  under 
the  first  letter.of  credit,  were  drawn  before  the  guaranty  w^s  actually  given; 
and  if  they  were  not,  certainly  it  would  attach  upon  the  bills  drawn  under  the 
first  credit  after  it  was  actually  given.  The  contract  was  then  a  continuing 
contract  on  both,  and  partially  performed  only  by  one.  In  the  next  place  the 
guaranty  itself  uses  language  susceptible  of  being  treated  as  a  present  continu- 
ing consideration  in  fiei^L  It  is  "  in  consideration  of  Messrs.  J.  and  A.  Law- 
rence having  a  credit  with  your  house;"  now,  the  word  "  having"  imports  a 
present  or  future  advance,  just  as  much  as  a  past.  The  word  "having"  is  in 
the  present  tense;  and  if  the  parties  then  understood  the  letter  of  credit  to  be 
in  fieri^  and  to  be  absolute  only  upon  a  condition  subsequent,  namely,  the  giv- 
ing of  the  guaranty,  the  word  is  the  most  appropriate  which  could  be  used. 
The  case  of  Ilaigh  v.  Brooks,  10  Ad.  &  El.,  309,  approaches  very  near  to  the 
present.  There  the  guaranty  was  "  in  consideration  of  being  in  advance  to  L., 
eta,  I  guaranty,"  etc.  The  court  of  king's  bench  thought  that  the  words 
^^  being  in  advance"  did  not  necessarily  import  a  past  advance,  but  might  be 
applied  to  a  present  or  future  advance. 

Bat  that  which  puts  the  whole  matter  in  the  clearest  light  and  beyond  the 
reach  of  legal  controversj%  is  that  the  advances  now  sued  for  were  all  made 
after  the  second  letter  of  credit  was  given;  and  if  the  guaranty  applied  (as  we 
hold  it  did)  to  those  subsequent  advances  under  the  new  engagements,  then  the 
consideration  was  complete  as  upon  a  present  and  not  as  upon  a  past  considera- 
tion. In  every  view,  therefore,  in  which  we  can  contemplate  the  objection,  it 
has  no  just  foundation  in  law. 

§  270,  Whether  due  notice  was  given  the  guarantor  of  the  principaVa  failure 
to  pay  18  a  question  of  fact  for  the  jury. 

As  to  the  sixth  point  on  the  question,  whether  due  notice  of  the  failure  of 
Messrs.  J.  and  A.  Lawrence  to  repay  the  advances  had  been  given,  it  was  a 
mere  question  of  fact  for  the  consideration  of  the  yxvy^  as  to  whether  the 
guarantor  had  reasonable  notice  or  not.  They  have  found  a  verdict  for  the 
plaintiffs,  and  we  are  not  at  liberty  to  disturb  it  in  a  court  of  error. 

§  271.  Where  a  party  indorses  notes  for  collection^  or  as  collateral  security ^ 
he  19  not  entitled  to  notice  of  their  non-payment  as  an  indorser. 

As  to  the  seventh  point,  the  notes  having  been  left  for  collection  only  with 
the  agents  of  the  London  house,  although  indorsed  by  the  Messrs.  Lawrence, 
they  do  not  fall  within  the  strict  rules  of  commercial  law  applicable  to  nego- 
tiable paper.  Admitting,  for  the  sake  of  the  argument,  that  notice*  was  not 
punctiliously  given  by  the  agents,  still,  it  resolves  itself  into  a  mere  question  of 
due  diligence  on  the  part  of  the  agents  to  collect  the  notes,  and  falls  under  the 
general  law  of  agency.  No  evidence  was  shown  at  the  trial  to  establish  any 
loss  or  damage  on  the  part  of  Mrs.  Lawrence  for  want  of  due  protest  and 
aotice  (if  they  were  not  made),  and  in  the  absence  of  such  proof  we  are  not 
at  liberty  to  presume  that  the  agents  did  not  do  their  duty.  The  case  of  Swift 
«.  Tyson,  16  Pet.,  1  (Bills  and  Notes,  §§  3S2-386),  is  entirely  distinguishable 
from  the  present  in  its  leading  circumstances.    There  the  question  was  not 
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whether  a  person  receiving  a  note  as  collateral  security  or  for  an  antecedent 
debt  was  not  bound  to  due  diligence  in  its  collection,  otherwise  he  made  it  his 
own,  which  was  not  doubted;  but  whether,  taking  it  as  collateral  security  or 
in  payment  of  an  antecedent  debt,  he  was  not  to  be  treated  as  a  bona  fide 
holder  for  a  valuable  consideration,  unaffected  by  any  unknown  equities 
between  the  original  parties.     This  court  held  that  he  was. 

Upon  the  whole  we  are  all  of  opinion  that  there  was  no  error  in  the  rulings 
of  the  court,  and  the  judgment  is,  therefore,  affirmed,  with  costs. 

RUSSELL  tJ.  CLARK. 
(7  Cranch,  60-99.    1812.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Rhode  Island. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  suit  in  chancery,  instituted  for  the  purpose  of 
obtaining  from  the  defendants  payment  of  certain  bills  of  exchange  drawn  by 
Jonathan  Eussell,  an  agent  of  Robert  Murray  &  Co.,  and  indorsed  by  Nathan- 
iel Russell;  which  bills  were  protested  for  non-payment,  and  have  since  been 
taken  up  by  the  indorser.  The  plaintiff  contends  that  the  house  of  Clark  & 
Nightingale  had  rendered  itself  responsible  for  these  bills  by  two  letters  ad- 
dressed to  him,  one  of  the  20th  and  the  other  of  the  21st  of  January,  1796,  on 
the  faith  of  which  his  indorsements,  as  he  says,  were  made.  The  letters  are  in 
these  words: 

"  Providence,  20th  January,  1796. 
"  Nathaniel  liussell^  JEsq,: 

'*  Dear  Sir  —  Our  friends,  Messrs.  Robert  Murray  &  Co.,  merchants  in  New 
York,  having  determined  to  enter  largely  into  the  purchase  of  rice  and 
other  articles  of  your  produce  in  Charleston,  but  being  entire  strangers  there, 
they  have  applied  to  us  for  letters  of  introduction  to  our  friend.  In  conse- 
quence of  which,  we  do  ourselves  the  pleasure  of  introducing  them  to  your 
correspondence  as  a  house  on  whose  integrity  and  punctuality  the  utmost 
dependence  may  be  placed;  they  will  write  you  the  nature  of  their  intentions, 
and  you  may  be  assured  of  their  complying  fully  with  any  contract  or  engage- 
ments they  may  enter  into  with  you.  The  friendship  we  have  for  these  gentle- 
men induces  us  to  wish  you  will  render  them  every  service  in  your  power;  at 
the  same  time,  we  flatter  ourselves  the  correspondence  will  prove  a  mutual 
benefit.  We  are,  with  sentiments  of  esteem, 

''  Dear  sir, 
"Your  most  obedient  servants, 

"Clark  &  Niohtinoale.'' 

"Providence,  21st  January,  1796. 
^^Natha^iiel  RiMsell^  Esq,: 

"  Dear  Sir  —  We  wrote  you  yesterday  a  letter  of  recommendation  in  favor 
of  Messrs.  Robert  Murray  &  Co.  We  have  now  to  request  that  you  will  ren- 
der them  every  assistance  in  your  power.  Also  that  you  will,  immediately  on 
the  receipt  of  this,  vest  the  whole  of  what  funds  you  have  of  ours  in  your  hands 
in  rice,  on  the  best  terms  you  can.  If  you  are  not  in  cash  for  the  sales  of  the 
China  and  Nankins,  perhaps  yon  may  be  able  to  raise  the  money  from  the 
bank,  until  due;  or  purchase  the  rice  upon  a  credit,  till  such  time  as  you  are  to 
be  in  cash  for  them ;  the  truth  is,  we  expect  rice  will  rise,  and  we  want  to  im- 
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prove  the  amount  of  what  property  we  can  muster  in  Charleston,  vested  in 
that  article,  at  the  current  price;  our  Mr.  Nightingale  is  now  at  Newport, 
where  it  is  probable  he  will  write  you  on  the  subject. 

"We  are,  dear  sir, 

^^  Your  most  obedient  servants, 

"Claek  &  NionriNOALB.*' 

The  bill  alleges  that  these  letters  bind  Clark  &  Nightingale  to  pay  to  Na- 
thaniel Eussell  any  sum  for  which  be  might  credit  Hobert  Murray  &  Co., 
either  because,  1st.  They  do,  in  law,  amount  to  a  guaranty;  or  that,  2d.  They 
were  written  with  a  fraudulent  intent  to  be  understood  as  a  guaranty;  or  that, 
3d.  They  contain  a  misrepresentation  of  the  solidity  and  character  of  the 
house  of  Robert  Murray  &  Co. 

Soon  after  the  protest  of  these  bills  for  non-payment,  Eobert  Murray  &  Co. 
failed  and  became  bankrupts.  Previous  to  their  bankruptcy  they  assigned  a 
great  proportion  of  their  effects,  including  the  cargoes  for  the  purchase  of 
which  these  bills  were  drawn,  to  John  J.  Clark  and  John  B.  Murray,  in  trust 
for  Clark  &  Nightingale,  and  for  sundry  other  creditors  and  purposes  men- 
tioned in  several  trust  deeds  which  are  recited  in  the  bill,  and  which  appear  in 
the  record.  The  plaintiff  claims  to  be  paid  his  debt  out  of  this  fund.  The 
answer  of  John  J.  Clark  was  filed,  and  a  certain  William  Russell,  a  partner  of 
the  house  of  Joseph  and  William  Russell,  who  gave  a  letter  of  credit  and 
guaranty  to  the  drawer  of  the  bills  indorsed  by  the  plaintiff,  Nathaniel  Russell, 
was  made  a  party  defendant.  Against  Joseph  and  William  Russell  a  judg- 
ment had  been  obtained  by  Nathaniel  Russell  for  the  amount  of  the  bills  in- 
dorsed by  him,  but  they  had  become  insolvent,  and  no  part  of  this  judgment 
had  been  discharged.  Many  depositions  having  been  taken  and  sundry  ex- 
hibits filed,  a  decree  of  dismission,  without  argument,  and  pro  ftmna^  was 
rendered  in  the  circuit  court  for  the  district  of  Rhode  Island,  and  the  cause 
comes  into  this  court  by  appeal  from  that  decree. 

It  is  contended  by  the  defendants  that  the  letters  which  have  been  recited 
create  no  liability  on  the  part  of  Clark  &  Nightingale,  but  are  to  be  considered 
merely  as  letters  of  introduction.  Whatever  may  be  the  construction  of  the 
letters,  they  insist  that  the  plaintiff,  if  entitled  to  recover,  has  complete  rem- 
edy at  law,  and  that  a  court  of  chancery  can  take  no  jurisdiction  of  the  cause. 
It  is  believed  to  be  unquestionable  that  a  suit  in  chancery  could  not  be  sus- 
tained on  these  letters  against  Clark  <&  Nightingale,  unless  some  additional 
circumstance  rendered  an  application  to  this  court  necessary. 

The  plaintiff  contends  that  such  application  is  necessary,  because  there  are  a 
great  variety  of  facts  belonging  to  the  transaction  which  could  not  be  intro- 
duced into  a  court  of  law,  or  which  would  not  avail  him  in  that  court,  but 
which  are  proper  for  the  consideration  of  a  court  of  equity.  Because  some  of 
these  facts  rest  within  the  knowledge  of  the  defendants;  and  because  he  can- 
not, at  law,  subject  the  trust  fund  to  his  claim. 

§  272*  The  conairuction  of  a  guaranty  is  the  same  at  law  and  in  equity. 

So  far  as  respects  the  question  whether  these  letters  constitute  a  contract  of 
guaranty,  there  can  be  no  doubt  but  that  the  construction  in  a  court  of  law  or 
a  court  of  equity  must  be  precisely  the  same,  and  that  any  explanatory  fact 
which  could  be  admitted  in  the  one  court  would  be  received  in  the  other. 

§  278.  General  rules  to  determine  the  jurisdiction  of  equity. 

On  the  question  of  fraud  the  remedy  at  law  is  also  complete,  and  no  case  is 
recollected  where  a  court  of  equity  has  afforded  relief  for  an  injury  sustained 
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by  the  fraud  of  a  person  who  is  no  party  to  a  contract  indaced  by  that  fraud. 
It  is  true  that  if  certain  facts,  essential  to  the  merits  of  a  claim  purely  legal, 
be  exclusively  within  the  knowledge  of  the  party  against  whom  that  claim  is 
asserted,  he  may  be  required,  in  a  court  of  chancery,  to  disclose  those  facts, 
and  the  court,  being  thus  rightly  in  possession  of  the  cause,  will  proceed  to 
determine  the  whole  matter  in  controversy.  But  this  rule  cannot  bo  abused 
by  being  employed  as  a  mere  pretext  for  bringing  causes,  proper  for  a  court  of 
law,  into  a  court  of  equity.  If  the  answer  of  the  defendant  discloses  nothing, 
and  the  plaintiff  supports  his  claim  by  evidence  in  his  own  possession  unaided 
by  the  confessions  of  the  defendant,  the  established  rules,  limiting  the  jurisdic- 
tion of  courts,  require  that  he  should  be  dismissed  from  the  court  of  chancery, 
and  permitted  to  assert  his  rights  in  a  court  of  law. 

It  is  also  true  that  if  a  claim  is  to  be  satisfied  out  of  a  fund,  which  is  access- 
ible only  by  the  aid  of  a  court  of  chancery,  application  may  be  made,  in  the 
first  instance,  to  that  court,  which  will  not  require  that  the  claim  should  be 
first  established  in  a  court  of  law.  In  the  case  under  consideration  the  answer 
confesses  nothing.  So  far  from  furnishing  any  evidence  in  support  of  the 
plaintiff's  claim,  it  denies,  in  the  most  full  and  explicit  terms,  the  whole  equity 
of  the  bill.  This  ground  of  jurisdiction,  therefore,  is  totally  withdrawn  from 
the  case. 

It  remains  to  inquire  whether  the  plaintiff  can  be  let  in  to  claim  on  any  part 
of  the  trust  fund;  and  this  depends  principally  on  his  claim  being  within  any 
one  of  the  trusts  declared.  The  first  trust  deed,  which  was  executed  bv  Rob- 
ert  Murray  &  Co.  on  the  23d  day  of  March,  1798,  is  declared  to  be  in  trust  to 
apply  the  moneys  arising  from  the  trust  property  *'  in  payment  and  satisfaction 
of  the  debts  and  balances  which  shall  appear  to  be  found  to  be  due  and  owing 
from  the  said  parties  of  the  first  part  (Robert  Murray  &  Co.)  to  them,  the  said 
John  J.  Clark  and  John  B.  Murray  (the  trustees),  and  to  such  other  of  the 
creditors"  of  the  said  Robert  Murray  &  Co.  as  they  should,  by  any  instrument 
of  writing,  within  twelve  months,  appoint.  It  may  be  doubled  whether  this 
declaration  of  trust  would  be  applicable  to  a  collateral  undertaking  not  at  the 
time  carried  into  judgment.  In  the  second  deed,  one  of  the  trusts  declared  is 
to  repay  Clark  &  Nightingale  for  any  sums  they  may  pay  or  be  liable  to  pay 
under  a  suit  at  the  time  depending  against  them.  That  suit  was  dismissed. 
Without  deciding  whether  Russell  could  avail  himself  of  this  trust,  having 
failed  in  the  particular  action  then  depending,  the  court  will  proceed  to  inquire 
.  how  far  Clark  &  Nightingale  were  liable  to  the  plaintiff  for  the  debt  due  to 
him  from  Robert  Murray  &  Co. 

§  274.  The  words  of  the  guaranty  must  show  a  clear  intention  to  hind  the 
guarantor^  in  order  to  have  that  effect. 

The  law  will  subject  a  man,  having  no  interest  in  the  transaction,  to  pay  the 
debt  of  another  only  when  his  undertaking  manifests  a  clear  intention  to  bind 
himself  for  that  debt.  Words  of  doubtful  import  ought  not,  it  is  conceived, 
to  receive  that  construction.  It  is  the  duty  of  the  individual  who  contracts 
with  one  man  on  the  credit  of  another  not  to  trust  to  ambiguous  phrases 
and  strained  constructions,  but  to  require  an  explicit  and  plain  declaration  of 
the  obligation  he  is  about  to  assume.  In  their  letter  of  the  20th,  Clark  & 
Nightingale  indicate  no  intention  to  take  any  responsibility  on  themselves,  but 
say  that  Mr.  Russell  may  be  assured  Robert  Murray  &  Co.  will  comply  fully 
with  their  engagements.  In  their  letter  of  the  21st,  they  speak  of  the  letter 
of  the  preceding  day  as  a  letter  of  recommendation,  and  add :  "  We  have  now 
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to  request  that  you  will  endeavor  to  render  them  every  assistance  in  your 
power." 

How  far  ought  this  request  to  have  influenced  the  plaintifif  ?  Ought  be  to 
have  considered  it  as  a  request  that  he  would  advance  credit  or  funds  for  Bob- 
ert  Murray  &  Co.,  on  the  responsibility  of  Clark  &  Nightingale,  or  simply  as 
a  strong  manifestation  of  the  friendship  of  Clark  &  Nightingale  for  Murray 
&  Co.,  and  of  their  solicitude  that  N.  Russell  should  aid  their  operations  as 
far  as  his  own  view  of  bis  interests  would  induce  him  to  embark  in  the  com- 
mercial transactions  of  a  house  of  -high  character,  possessing  the  particular 
good  wishes  of  Clark  <&  Nightingale?  It  is  certain  that  merchants  are  in  the 
habit  of  recommending  correspondents  to  each  other  without  meaning  to  be- 
come sureties  for  the  person  recommended;  and  that,  generally  speaking,  such 
acts  are  deemed  advantageous  to  the  person  to  whom  the  party  is  introduced, 
as  well  as  to  him  who  obtains*the  recommendation. 

These  letters  are  strong,  but  they  contain  no  intimation  of  any  intention  of 
Clark  &  Nightingale  toT)ecome  answerable  for  Eobert  Murray  &  Co.,  and  they 
are  not  destitute  of  expressions  alluding  to  that  reciprocity  of  benefit  which 
results  from  the  intercourse  of  merchants  with  each  other.  '^The  friendship," 
say  they,  in  their  letter  of  the  20th,  *^  we  haveffor  these  gentlemen  induces  us 
to  wish  you  will  render  tbem  every  service  in  your  power;  at  the  same  time  we 
flatter  ourselves  this  correspondence  will  prove  a  mutual  benefit."  Mr.  Russell 
appears  to  have  contemplated  the  transaction  as  one  from  which  a  fair  advan- 
tage was  to  be  derived.  He  received  a  commission  on  his  indorsements. 
The  court  cannot  consider  these  letters  as  constituting  a  contract  by  which 
Clark  &  Nightingale  undertook  to  render  themselves  liable  for  the  engage- 
ments of  Robert  Murray  &  Co.  to  Nathaniel  Russell.  Had  it  been  such  a 
contract,  it  would  certainly  have  been  the  duty  of  the  plaintiff  to  have  given 
immediate  notice  to  the  defendants  of  the  extent  of  his  engagements. 

§  375.  A  party  making  a  fraudulent  reocrmmendation  is  liable  in  dam- 
ages. 

It  remains  to  inquire  whether  these  letters  contain  such  a  misrepresentation 
of  the  circumstances  and  character  of  the  house  of  Robert  Murray  &  Co.  as 
to  render  them  accountable  to  the  plaintiff  for  the  injury  he  has  sustained  by 
trusting  that  company.  The  question  how  far  merchants  are  responsible  for 
the  character  they  give  each  other  is  one  of  much  delicac\%  and  of  great 
importance  to  the  commercial  world.  That  a  fraudulent  recommendation  (and 
a  reooramendation  known  at  the  time  to  be  untrue  would  be  deemed  fraudu- 
lent) would  subject  the  person  giving  it  to  damages  sustained  by  the  person 
trusting  to  it  seems  now  to  be  generally  admitted.  The  case  of  Pasley  v. 
Freeman,  feported  in  3  Durn.  &:  E.,  51,  recognizes  and  establishes  this  princi- 
ple. Indeed,  if  an  act,  in  itself  immoral,  in  its  consequences  injurious  to  an- 
other, performed  for  the  pcrrpose  of  effecting  that  injury,  be  not  cognizable 
and  punishable  by  our  laws,  our  system  of  jurisprudence  is  more  defective  than 
has  hitherto  been  supposed.  But  this  does  not  appear  to  the  court  to  be  the 
ease  described.  It  is  proved,  incontestably,  that  when  the  letters  on  which  this 
suit  depends  were  written,  Robert  Murray  &  Co.  were  in  high  credit,  and 
were  carrying  on  business  to  a  great  extent,  which  was  generally  deemed  profit- 
able. The  bill  charges  particular  knowledge  in  Clark  &  Nightingale  that  this 
apparent  prosperity  was  not  real.  But  this,  as  well  as  every  other  allegation 
of  fraud,  is  explicitly  denied  by  the  answer;  and  the  answer,  being  responsive 
to  the  bill,  is  evidence.    Had  the  plaintiff  been  able  to  exhibit  proofs  which 
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woold  have  rendered  this  fact  doubtful,  it  might  have  been  projDer  to  have 
directed  an  issue  for  the  purpose  of  trying  it;  but  be  has  exhibited  no  such 
proofs.  In  writing  the  letters  then  recited  in  the  bill,  Clark  &  Nightingale 
gtand  acquitted  of  the  imputation  of  fraud. 

§  276.  hut  a  party  is  not  liable  if  he  makes  the  recommendation  under  a 

mistake  of  fact. 

But  it  is  contended  by  the  plaintiff  that  the  representation  they  made  of  the 
circumstances  of  Robert  Murray  &  Co.  was,  at  the  time,  untrue;  and  that  this 
misrepresentation,  whether  made  ignorantly  or  knowingly,  was  equally  injuri- 
ooa  to  Nathaniel  Eussell,  and  equally  charges  them  with  the  loss  he  has  sus- 
tained by  trusting  to  their  assurances.  The  fact  that  Robert  Murray  &  Co. 
were  not,  in  January,  1796,  in  solvent  circumstances,  is  not  clearly  made  out; 
but  the  cause  does  not  rest  entirely  on  this  fact.  The  principle  that  a  mistake 
in  such  a  fact  as  the  real  internal  solidity  of  a  mercantile  bouse,  whose  external 
appearance  is  unsuspicious,  shall  subject  the  person  representing  their  solidity 
to  another  to  the  loss  sustained  by  that  other  in  trustin'g  to  this  representation, 
is  not  admitted. 

Merchants  know  the  circumstances  under  which  recommendations  of  this 
description  must  be  given.  They  know  that  when  one  commercial  man  speaks 
of  another  in  extensive  business,  he  must  be  presumed  to  speak  from  that 
knowledge  only  which  is  given  by  reputation.  He  is  not  supposed  to  have 
inspected  all  the  books  and  transactions  of  his  friend,  with  the  critical  eye 
which  is  employed  in  a  case  of  bankruptcy.  lie  must,  therefore,  be  sup|x>sed 
to  speak  of  the  credit,  not  of  the  tactual  known  funds,  of  the  person  he  recom- 
mends; of  his  apparent,  not  of  his  real,  solidity.  In  such  a  case,  it  is  certainly 
incautious  and  indiscreet  to  use  terms  which  imply  absolute  and  positive  knowl- 
edge. It  may,  perhaps,  be  admitted  that,  in  such  a  case,  fraud  may  bo  pre- 
sumed on  slighter  evidence  than  would  be  required  in  a  case  where  a  letter  was 
written  with  more  circumspection.  Yet,  even  in  such  a  case,  where  the  com- 
munication is  honestly  made,  and  the  party  making  it  has  no  interest  in  the 
transaction,  he  has  never  been  declared  to  be  responsible  for  its  actual  verity. 
The  reason  of  the  rule  is,  that  merchants  generally  possess,  and  are  therefore 
presumed,  in  their  correspondence,  to  s|)eak  from,  that  knowledge  only  of  the 
circumstances  of  other  merchants  which  may  be  acquired  by  observing  their 
course  of  business,  their  punctuality,  and  their  general  credit. 

This  principle  appears  to  have  been  fully  considered  in  the  case  of  Ilaycraft 
V,  Creasy,  reported  in  2  East,  92,  in  which  case  all  the  authorities  were  reviewed. 
It  does  not  appear  that  a  single  decision  has  been  ever  made  asserting  the  lia- 
bility of  the  writer  of  such  a  letter.  The  case  of  Haycraft  v.  Creasy  denies  his 
liability;  and  that  case  appears  to  this  court  to  have  been  decided  m  conform- 
ity with  all  previous  adjudications.  It  is,  therefore,  the  opinion  of  the  court, 
that  Clark  &  Nightingale,  having  believed,  and  had  reason  to  believe,  so  far  as 
is  shown  by  the  evidence  in  this  cause,  that  the  representation  they  made  to 
the  plaintiff  of  the  character  and  circumstances  of  Riibert  Murray  &  Co.  was 
true,  are  not  liable  to  the  plaintiff,  in  consequence  of  that  representation,  for 
the  credit  he  gave  to  that  company. 

A  claim  is  also  set  up  to  the  funds  in  the  hands  of  Clark  &  Nightingale, 
founded  on  the  circumstance  that  they  consist,  in  part,  of  the  rice  purchased 
with  the  bills  indorsed  by  the  plaintiff.  But  as  no  specific  lien  is  alleged  to 
have  existed,  and  as  the  particular  fraud  alleged  to  have  been  committed  to 
acquire  those  funds  is  not  proved,  this  claim  is  unsustainable.     The  plaintiff, 
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then,  cannot  be  considered  as  a  trust  creditor  in  consequence  of  any  claim  hd 
can  assert  against  Clark  &  Nightingale. 

The  second  deed,  which  is  dated  on  the  24rth  day  of  March,  1798,  is  also  in 
trust  "to  pny  to  Joseph  and  William  Russell  the  amount  that  shall  be  recov- 
ered and  paid  from  them  to  Kathaniel  Russell,''  etc.,  ^'  upon  account  of  a  letter 
of  credit,"  etc.,  "and  for  which  the  said  Nathaniel  Russell  hath  recovered  a 
judgment  against  the  said  Joseph  and  William  Russell."  No  part  of  this  judg- 
ment has  ever  been  paid,  and  Joseph  and  William  Russell  are  insolvent.  The 
stale  of  things,  then,  has  perhaps  not  yet  occurred,  in  which  Joseph  and  Will- 
iam Russell  could  demand  the  execution  of  the  trust;  and  the  court,  though 
with  some  hesitation,  feels  constrained  to  decide  that,  under  the  terms  of 
this  trust,  Nathaniel  Russell,  claiming  through  Joseph  and  William  Russell, 
cannot  demand  its  execution  directly  to  himself. 

It  also  appears  that  in  September,  1706,  Robert  Murray  &  Co.  assigned  to 
Loomis  &  Tiiiinghast  certain  personalties  in  trust.  This  assignment  was  sup* 
rendered  to  Clark  &  Nightingale  in  consideration  of  notes  to  a  large  amount^ 
in  which  Loomis  &  Tiiiinghast  were  bound  for  Robert  Murray  &  Co.  It 
appears  that  Clark  &  Nightingale  are  otherwise  secured  with  respect  to  these 
notes;  at  least  there  is  reason  to  believe  that  they  are  secure.  Cl&rk  &  N  ghtr 
ingale,  having  taken  this  assignment  with  notice  of  the  trust,  take  it  clothed 
with  the  trust.  They  are  trustees  for  the  same  uses  and  to  the  same  extent 
with  Loomis  &  Tiiiinghast.  A  paper  appears  in  the  cause  which  purports  to 
be  the  assignment  to  Loomis  &  Tiiiinghast.  The  assignment  is  in  trust,  first, 
to  repay  themselves  any  sums  which  they  may  pay  on  account  of  certain  under- 
takings made  by  them  for  Robert  Murray  &  Co.,  and,  secondly,  in  trust  "  to 
pay  to  Joseph  and  William  Russell  all  such  moneys  as  they  shall  be  liable  to 
pay,  as  guaranty  as  aforesaid,  to  Nathaniel  Russell  upon  bills,"  etc.,  reciting  the 
bills  for  which  this  suit  is  instituted. 

§  277.  liight  of  a  person^  for  whom  a  trust  is  created^  to  maintain  a  suit  in 
equiiy.     Necessary  parties. 

It  is  sett  led  in  this  court  that  the  person  for  whose  benefit  a  trust  is  created,  who 
18  to  bo  the  ultimate  receiver  of  money,  may  sustain  a  suit  in  equit}'  to  have  it 
paid  directly  to  himself.  This  trust  being  to  pay  Joseph  and  William  Russell 
a  sum  they  arc  liable  to  pay  to  Nathaniel  Russell,  and  being  created  in  such 
terms  that  the  money  is  certainly  payable  to  them,  the  purposes  of  equity  will 
be  best  effected  by  decreeing  it,  in  a  case  like  the  present,  to  be  paid  directly  to 
Nathaniel  Russell.  Indeed,  a  court  ought  not  to  decree  a  payment  to  Joseph 
and  William  Russell,  without  security  that  the  debt  to  Naihai  ie'  Russell 
should  be  satisfied.  But  it  is  not  shown  by  any  legal  evidence  thai  this  paper 
is  the  assignment  which  was  made  in  trust  to  Loomis  &  Tiiiinghast,  and  trans- 
ferred by  them  to  Clark  &  Nightingale.  Its  verity  is  not  admitted  by  the  de- 
fendants, nor  proved  by  the  plaintiflF.  Nor  are  the  circumstances  under  which 
the  transfer  was  made,  nor  the  present  circumstances  of  the  trust,  sufficiently 
before  the  court  to  enable  it  to  decide  with  certainty  whether  the  prior  trust  to 
Loomis  &  Tiiiinghast  is  satisfied,  or  otherwise  so  secured  that  the  trust  fund 
may  now  be  applied  to  the  debt  of  Joseph  and  William  Russell. 

Could  these  defects  be  supplieJ  the  court  would  still  be  unable  to  decree  in 
favor  of  the  plaintiff  for  want  of  proper  parties.  The  incapacity  imposed  on 
the  circuit  courts  to  proceed  against  any  person  residing  within  the  United 
States,  but  not  within  the  district  for  which  the  court  may  be  holden,  would 
certainly  justify  <hem  in  dispensing  with  parties  merely  formal.     Perhaps  in 
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casea  where  the  real  merits  of  the  cause  may  be  determined  without  essentially 
affecting  the  interest  of  absent  persons,  it  may  be  the  duty  of  the  court  to  de- 
cree as  between  the  parties  before  them.  But  in  this  case  the  assignees  of 
Robert  Murray  &  Co.  are  so  essential  to  the  merits  of  the  question,  and  may 
be  so  much  affected  by  the  decree,  that  the  court  cannot  proceed  to  a  final  de- 
cision of  the  cause  till  they  are  parties.  They  may  contest  the  validity  of  all 
the  deeds  under  which  both  parties  claim,  and  assert  in  themselves,  for  the 
benefit  of  the  creditors  generally,  a  right  to  the  whole  fund.  Certainly  this 
court  ought  not,  on  light  grounds  and  without  due  precaution,  to  change  the 
hands  in  which  thii  fund  is  placed  until  any  claim  of  the  assignees  to  it  may  be 
decided. 

Should  this  difllculty  be  obviated  by  suspending  the  effect  of  the  decree  till  the 
validity  of  the  trust  deeds  should  be  decided,  or  by  directing  security  to  be  given, 
another  presents  itself  which  cannot  be  removed.  The  assignees  have  a  right 
to  contest  the  claim  of  Nathaniel  Eusseii,  and  may  either  deny  its  original 
y&lidity,  or  show  that  it  has  been  paid.  They  are,  then,  essential  parties, 
and  the  court  ought  not  to  decree  in  favor  of  the  plaintiff  without  them.  It 
is  possible  that  they  may  consent  to  make  themselves  parties  in  this  cause,  and, 
as  a  court  may,  instead  of  dismissing  a  bill  brought  to  a  hearing  without  proper 
parties,  give  leave  to  n^ake  new  parties,  the  court  will  in  this  case  set  aside  the 
decree  of  the  circuit  court  dismissing  this  bill,  and  remand  the  cause  to  the 
circuit  couct,  with  leave  to  make  new  parties. 

BENJAMIN  V,  HILLARD. 
(23  Howard,  U9-1G7.    1859.) 

Error  to  TJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mr.  Jcstice  Campbell. 

Statement  op  Facts. —  In  September,  1847,  Hillard  &  Mordecai  employed 
the  firm  of  Hopkins  &  Leach  to  make  at  Elmira,  in  New  York,  and  deliver  to 
them  at  Wilkesbarre,  Pennsylvania,  a  steam-engine,  and  apparatus  necessary 
to  put  the  same  in  complete  operation,  of  the  best  materials  and  in  the  most 
substantial  and  workmanlike  manner,  according  to  specifications,  and  war- 
ranted to  be  of  sutQcient  capacity  and  strength  to  drive  six  run  of  stones,  and 
the  gearing  and  machinery  necessary  for  flouring  and  gristing  purposes.  Also, 
to  make  and  deliver  the  cast-iron,  wrought-iron,  steel  and  composition  work 
for  driving  six  run  of  stones,  and  the  machinery  attached,  of  the  best  materials 
and  workmanship.  These  they  were  to  erect  and  put  up  on  a  foundation  pre- 
pared by  Hillard  &  Mordecai,  who  were  to  afford  the  proper  aid  for  that  pur- 
pose. The  machinery  was  to  be  completed  and  delivered  at  Wilkesbarre  upoa 
the  first  safe  and  navigable  rise  in  the  water  of  the  river  (Chemung)  in  the 
ensuing  spring;  and  Hopkins  &  Leach  were  to  give  a  responsible  individual  for 
security  tor  the  money  paid  on  the  contract;  and  for  its  fulfillment,  Hillard  & 
Mordecai  agreed  to  pay  $2,000  the  1st  of  December,  1847;  $2,000  the  1st  of 
February,  1848;  and  the  remainder  upon  the  completion  of  the  work,  for  which 
payments  they  were  to  be  allowed  interest.  Before  the  first  payment,  the  de- 
fendant subscribed  an  agreement,  indorsed  on  the  contract,  as  follows:  "For 
value  received,  I  hereby  guaranty  the  performance  of  the  within  contract  oa 
the  part  of  Hopkins  &  Leach;  and  in  case  of  non-performance  thereof,  to 
refund  to  Messrs.  Hillard  &  Mordecai  all  sums  of  money  they  may  pay  or  ad- 
vance thereon,  with  interest  from  the  time  the  same  is  paid.'^    This  suit  was 
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broQgbt  on  this  guaranty  by  Hillard  &  Mordecai  for  the  insufficiency  of  the 
work  done  by  Hopkins  &  Leach.  On  the  trial,  they  adduced  testimony  to  show 
that  the  engine  and  apparatus  set  up  by  Hopkins  &  Leach  were  not  of  the  best 
material,  nor  of  substantial  and  workmanlike  construction,  and  bad  not  strength 
to  drive  six  run  of  stones,  and  in  improving  them  they  had  sustained  expense 
and  loss;  that  from  the  middle  of  December,  1847,  till  December,  1858,  the 
lime  when  the  work  was  finished,  they  had  advanced  $5,500,  and  that  only  a 
trifling  balance  existed  at  that  date,  which  was  paid  before  the  work  had 
been  tested  by  use;  that  afterwards,  and  in  that  month,  defects  were  discov- 
ered, of  which  Hopkins  &  Leach  had  notice.  In  consequence  of  which,  they 
made  efforts  to  improve  their  work;  but  in  June,  1849,  the  plaintiffs  procured 
an  examination  to  be  made  by  tbiee  machinists  and  engineers,  whose  report 
upon  the  imperfection  of  the  machinery  was  communicated  to  Hopkins  & 
Leach  and  to  the  defendant,  and  who  were  requirec^  to  amend  their  work. 
This  notice  and  report  were  read  to  the  jury,  the  defendant  excepting  to  their 
competency.  The  defendant,  after  the  case  of  the  plaintiff  was  submitted  to 
the  jury,  insisted  to  the  court  that  his  contract  was  merely  a  guaranty,  either 
of  the  performance  of  the  agreement  by  Hopkins  &  Leach  by  the  delivery  of 
the  machinery,  or  the  refunding  of  the  moneys  that  might  be  paid  before  that 
event;  and  that  the  advances  of  the  plaintiffs,  being  in  drafts  or  notes,  and  not 
within  the  time  limited  by  the  contract,  the  defendant  was  not  liable  at  all,  or, 
if  liable,  only  to  the  extent  of  the  payment  of  $^,000,  until  they  had  fully  per- 
formed their  contract;  and  the  plaintiffs  having  fully  paid  off  Hopkins  & 
Leach,  and  receipts  being  given,  the  defendant  bad  a  right  to  consider  his 
guaranty  as  at  an  end. 

§  278.  Generally  a  surety  is  hound  to  same  extent  as  his  principal. 
The  court  overruled  a  motion  to  non-suit  the  plaintiff,  and  instructed  the  jury 
that  the  defendant  was  responsible  on  his  contract,  not  only  for  the  non- 
payment of  the  money  advanced  to  Hopkins  &  Leach  in  case  they  failed  to 
make  and  deliver  the  engine  and  machinery,  but  also  for  the  full  and  faithful 
performance  of  all  the  agreement  of  Hopkins  &  Leach.  The  general  rule  is, 
to  attribute  to  the  obligation  of  a  surety  the  same  extent  as  that  of  the  prin* 
cipal.  Unless  from  the  terms  of  the  contract  an  intention  ap|iears  to  reduce 
bis  liability  within  more  narrow  bounds,  a  restriction  will. not  be  imposed  by 
construction  contrary  to  the  nature  of  the  engagement.  If  the  terms  of  his 
engagement  are  general  and  unrestricted,  and  embrace  the  entire  subject 
{pmnan  causam\  his  liability  will  be  measured  by  that  of  the  principal,  and 
embrace  the  same  accessories  and  consequances  {connexorum  el  dependentiuni). 
It  will  be  presumed  that  he  had  in  view  the  guaranty  of  the  obligations  bis 
principal  had  assumed.  Poth.  on  Ob.,  40:11;  3  M.  &  S.,  502;  Boyd  v,  Moyle,  2 
Com.  B.,  644.  In  the  case  before  us  the  contract  of  the  surety  is  not  in  the 
alternative,  but  consists  of  two  terms:  one  that  the  principals  shall  perform 
their  engagement,  not  merely  by  the  delivery  of  some  machinery,  but  of  such 
machinery  as  the  contract  includes;  the  other  that  if  there  be  a  non-perform- 
ance, whether  excusable  or  not,  the  money  advanced  on  the  contract  shall  be 
secured  to  the  plaintiffs  to  the  extent  for  which  their  principals  are  liable. 

The  defendant,  to  sustain  his  defense  that  the  plaintiffs  had  varied  their 
agreement  with  Hopkins  &  Leach,  adduced  testimony  to  the  effect  that  the 
latter  had  informed  them  of  their  inability  to  complete  the  work  ^'by  the  first 
safe  and  navigable  rise  in  the  river,"  and  that  they  assente<t  to  the  delay  pro- 
posed by  them  till  another  rise;  that  a  portion  of  the  work  was  sent  in  April  and 

185 


88  279,280.  CONTRACTS.-^  KINDS  OF. 

a  portion  in  Jane  and  a  portion  in  October,  and  that  the  plaintiffs  were  not 
ready  to  receive  it  until  October,  and  it  was  not  erected  until  December,  184:8, 
at  which  time  a  settlement  took  place,  and  the  plaintiffs  paid  the  small  balance 
then  due. 

The  circuit  court  instructed  the  jury  that  the  waiver  by  the  plaintiffs  of  the 
punctual  delivery  of  the  engine  and  machinery  did  not  constitute  such  a  change 
in  the  contract  as  to  discharge  the  guarantor.  That  a  mutual  alteration  of  the 
contract  by  the  principal  parties  would  operate  to  discharge  the  defendant;  as 
a  guarantor;  but  an  acquiescence  on  the  part  of  the  plaintiffs  in  a  longer  time 
than  was  specified  in  the  contract  for  fulfillment,  especially  as  the  time  of  ful- 
fillment was  somewhat  indefinite,  would  not,  as  matter  of  law,  operate  to 
discharge  the  defendant;  and  the  court  declined  to  charge  the  jury  'Jthat  if 
they  believed  that  the  performance  of  the  contract  was  essentially  altered  or 
varied,  or  the  time  of  the  delivery  of  the  machinery  at  Wilkesbarre  extended 
upon  good  consideration,  without  the  knowledge  or  consent  of  the  defendant, 
the  plaintiffs  were  not  entitled  to  recover." 

The  agreement  of  Hopkins  &  Leach  comprised  the  manufacture  of  compli- 
cated machinery  of  distinct  parts  and  different  degrees  of  importance,  and 
these  were  to  be  transported  to  a  distance,  there  to  be  set  up  in  connection 
with  other  works  about  which  other  persons  were  employed.  That  such  a 
contract  should  not  be  fulfilled  to  the  letter  by  either  party  is  not  a  matter  of 
surprise.  The  covenants  are  independent;  and  there  is  nothing  that  indicates 
that  a  failure  on  either  part  to  perform  one  of  these  covenants  would  authorize 
its  dissolution,  or  that  the  breach  could  not  be  compensated  in  damages. 

§  279.  Extension  of  time  as  to  principal  does  not  o/ itself  discharge  surety. 

The  evidence  does  not  allow  us  to  conclude  that  there  was  any  intention  to 
change  the  object  or  the  means  essential  to  attain  the  object  of  the  original 
agreement.  In  i:s  execution  there  were  departures  from  its  stipulations;  but 
these  seem  to  have  been  made  on  grounds  of  mutual  convenience,  and  did  not 
increase  the  risk  to  the  surety.  He  was  fully  indemnified  by  his  principals  until 
after  the  settlement  between  the  plaintiffs  and  Hopkins  &  Le^ich.  It  is  clear 
that  the  mere  prolongation  of  the  term  of  payment  of  the  principal  debtor,  cr 
of  the  time  for  the  performance  of  his  duty,  will  not  discharge  a  surely  or 
guarantor.  There  must  be  another  contract  substituted  for  the  original  con- 
tract, or  some  alteration  in  a  point  so  material  as  in  effect  to  make  a  new  con- 
tract without  the  surety's  consent,  to  produce  that  result.  But  when  the  essen- 
tial features  of  the  contract  and  its  objects  are  preserved,  and  the  parties, 
without  objection  from  the  surely,  and  without  any  legal  constraint  on  them- 
selves, mutually  accommodate  each  other,  so  as  better  to  arrive  at  their  end,  wo 
can  find  no  ground  for  the  surety  to  complain.  The  circuit  court  presented  the 
question  fairly  to  the  jury,  and  the  exceptions  to  the  charge  cannot  be  sup- 
ported. Trop.  de  Caution,  575;  Baubien  v.  Stonej^  Speer,  Eq.  (S.  C),  508;  11 
Wend.,  312. 

§  280.  A  guaranty  of  the  quality  of  machinery  is  not  discharged  by  a  settle- 
tnent  between  the  other  parties. 

The  defendant  adduced  testimony  to  show  that  the  plaintiffs  accepted  the 

engine  and  machinery;  that  an  account  was  stated  between  the  pluinCiffs  and 

Hopkins  &  Leach  of  the  work  done  and  money  paid,  and  an  acknowledgment 

of  its  settlement  entered  upon  it  and  signed   by  the  parties;  that  Hopkins  & 

Leach  exhibited  this  account  to  the  defendant,  and  demanded  a  return  of  the 

securities  they  had  deposited  with  him  for  his  indemnity,  and  that  they  were 
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yieldcxi  on  the  credit  given  to  that  acknowledgment.  He  requested  the  court 
to  instruct  the  jury  that  if  they  believed  that  the  defendant,  relying  upon  the 
receipt  given  by  the  plaintiffs,  settled  with  Hopkins  &  Leach,  and  surrendered 
to  them  securities  be  held  to  indemnify  him  against  the  liability  he  assumed  by 
his  guaranty,  and  such  surrender  and  discharge  were  made  after  the  settlement 
between  Hopkins  &  Leach  and  the  plaintiffs,  and  upon  tiie  faith  of  it,  the 
plaintiffs  are  bound  by  such  settlement  and  receipt,  so  far  as  the  same  relates  to 
the  defendant,  they  having  put  it  in  the  power  of  Hopkins  &  Leach  to  procure 
the  surrender  of  such  securities  for  the  defendant.  This  prayer  finds  its  answer 
in  the  agreement  of  Hopkins  &  Leach,  and  the  guaranty  of  the  defendant. 

The  material  of  which  the  machinery  was  to  be  composed,  and  the  work- 
manship and  capacity  of  the  manufacture,  were  warranted.  The  defects  in  the 
machinery  were  latent,  and  could  only  be  ascertained  by  its  use.  The  settle- 
ment between  the  parties  did  not  embrace  the  subject  to  which  the  warranty 
applied,  nor  contain  any  release  or  extinguishment  of  the  covenants  concern- 
ing it.  The  cause  of  the  present  suit  is  not  the  same  as  that  included  in  the 
stated  account,  or  acknowledgment  entered  upon  it.  The  present  suit  origi- 
nates in  the  contract  between  Hopkins  &  Leach  and  the  plaintiffs.  The  former 
could  not  plead  that  settlement  in  bar  of  a  similar  suit  against  them;  and,  con- 
sequently, their  guarantor  cannot.  They  have  misconceived  the  import  of 
that  settlement  without  the  agency  of  the  plaintiffs,  and  are  not  entitled  to 
charge  them  with  the  consequent  loss. 

§281.  Measure  of  damageefor  breach  of  contract. 

The  circuit  court  instructed  the  jury  that  if  they  found  the  engine,  boilers 
and  apparatus  for  steam  powder  were  sufficient  to  drive  six  run  of  stones  suit- 
able for  grinding,  the  damages  to  be  found  should  be  such  as  would  enable  the 
plaintiffs  to  supply  the -sufficiency,  and  that  they  were  not  required  to  assume 
the  contract  price  as  the  full  value  of  such  machinery.  The  principle  thus  laid 
down  coincides  with  that  in  Aiders.  Keighley,  15  Mees.  &  W.,  117.  "No 
doubt,"  say  the  court  in  that  case,  "all  questions  of  d«imagesare,  strictly  speak- 
ing, for  the  jury;  and,  however  clear  and  plain  may  be  the  rule  of  law  on  which 
the  damages  are  to  be  found,  the  act  of  finding  them  is  for  them.  But  there  are 
certain  established  rules,  according  to  which  they  ought  to  find;  and  here  is  a 
clear  rule,  that  the  amount  that  would  have  been  received,  if  the  contract  had 
been  kept,  is  the  measure  of  damages  if  the  contract  is  broken."  This  rule 
was  reaffirmed  in  Hadley  v.  Baxendale,  10  Exch.,  841.  The  exception  to  the 
introduction  of  the  notice  to  the  defendant,  and  the  report  accompanying  it,  can- 
not be  sustained.  It  was  proper  for  the  plaintiffs  to  notify  the  principals  and 
their  surety  of  the  defects  in  their  work,  and  to  call  upon  them  to  amend  it. 
The  report  was  not  introduced  as  testimony  of  the  defects,  nor  can  we  assume 
that  it  was  used  for  that  purpose.  Upon  the  whole  record  our  conclusion  is^ 
there  is  no  error^  and  the  judgment  of  the  circuit  court  is  affirmed. 

BELL  v.  BRUEN. 
(1  Howard,  160-183.     1843.) 

Error  to  TT.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mr.  Justice  Catron. 

SrATEaiENT  o*  Facfs. —  The  original  action  was  founded  upon  a  guaranty 

given  by  Matthias  Bruen  to  Bell  and  Grant,  in  favor  of  Wm.  H.  Thorn,  by 

the  following  letter: 
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"  New  Tobk,  23d  April,  1831. 
"  Messrs.  Bell  and  Grant j  London: 

"  Deab  Sirs  •—  Our  mutual  friend,  Mr.  Wna.  H.  Thorn,  has  informed  me 
that  he  has  a  credit  for  £2,000,  given  by  you  in  bis  favor  with  Messrs.  Arcbias 
&  Co.,  to  give  facilities  to  his  business  at  Marseilles.  In  expressing  my  obliga- 
tion to  you  for  the  continuation  of  your  friendship  to  this  gentleman,  I  take 
occasion  to  state  that  you  may  consider  this,  as  well  as  any  and  every  other 
credit  you  may  open  in  his  favor,  as  being  under  my  guaranty. 

^^I  am,  dear  sirs,  your  friend  and  servant, 

"M.BBUBN." 

To  this  letter  the  following  "Qswer  was  given  by  Bell  and  Grant: 

^'  London,  llth  June,  1831. 
"  Matthias  Bruen^  Esq.^  Now  York: 

"We  are  in  the  receipt  of  your  favor  of  the  23d  April,  guarantying  the 
credit  opened  on  behalf  of  Mr.  Wm.  H.  Thorn  with  Messrs.  Archias  &  Co.,  of 
Marseilles,  for  £2,000,  for  the  purpose  of  facilitating  bis  business  with  that 
place;  and,  moreover,  desiring  us  to  consider  as  under  your  guaranty,  also,  all 
credits  existing,  or  that  we  may  hereafter  open  for  said  friend,  of  which  we 
take  due  note.  And  we  trust  that  Mr.  Thorn,  as  well  as  your  good  self,  will 
have  every  reason  to  be  satisfied  with  the  confidence  which  we  feel  a  pleasure 
in  assigning  to  both  of  you^" 

The  dechiratibn  contains  four  counts:  1.  That  the  plaintiffs,  on  the  31st  of 
March,  1836,  were  requested  by  Thorn  to  open  a  credit  in  his  favor,  authorizing 
the  firm  of  La  Cave  <&  Echicopar,  of  Cadiz,  to  draw  on  the  plaintiffs  to  the 
extent  of  £2,500.  That  on  the  22d  November,  1836,  La  Cave  &  Echicopar 
drew  for  £385,  which  was  advanced  on  the  12th  February,  1837,  by  the  plaint- 
iffs,  according  to  Thorn's  request.  2.  That  on  the  lOlh  of  October,  1834,  at 
the  request  of  Thorn,  a  credit  was  opened  in  his  favor,  authorizing  H.  Ander* 
son  &  Co.,  of  Gibraltar,  to  draw  for  £4,000.  On  the  16th  December,  1834, 
Anderson  &  Co.  drew  for  £318  12^.  6^.,  which  plaintiffs  paid  19th  March, 
1837.  3.  That  on  the  15ih  of  August,  1836,  the  plaintiffs  opened  a  credit  in 
favor  of  Thorn,  authorizing  Amac,  Zipcey  &  Co.,  of  Smyrna,  to  draw  for 
£3,500.  Of  this  sum,  the  house  at  Smyrna  drew  £1,640,  which  plaintiffs  paid 
Sth  April,  1837.  4.  That  on  the  8th  March,  1837,  plaintiffs  opened  a  credit 
to  Thorn  himself  for  £3,500,  for  which  amount  he  drew  bills,  and  which  were 
paid  17th  June,  1837. 

Much  other  correspondence  and  evidence  was  given  to  the  jury  that  need 
not  at  present  be  referred  to,  but  which  appears  in  the  statement  of  the  case 
made  out  by  the  reporter,  and  presented  to  us.  The  evidence  being  closed,  the 
defendant  prayed  the  circuit  court  to  instruct  the  jury,  as  matter  of  law,  that 
the  letter  of  guaranty,  of  April  23,  1831,  was  confined  to  credits  to  be  opened 
to  the  house  of  Archias  &  Co.,  or  other  houses  with  whom  Thorn  might  deal 
at  Marseilles;  and  therefore  the  plaintiffs  could  not  recover  from  the  defend- 
ant the  advances  made  upon  the  bills  of  exchange  given  in  evidence;  being 
for  the  sums  paid,  as  stated  in  the  four  counts  of  the  declaration.  Thereupon 
the  court  did  decide,  as  matter  of  law,  "that  by  the  true  construction  of  the 
said  letter  of  guaranty,  of  April  23,  1831,  the  same  only  embraced  credits 
which  should  be  opened  for  account  of  Wm.  H.  Thorn  to  the  house  of  Archias 
&  Co.,  of  Marseilles,  and  that  the  evidence  of  the  other  matters  in  this  behalf 
proved  did  not  give  the  said  letter  of  guaranty  a  more  enlarged  application. 
And,  therefore,  that  the  jury  ought  to  find  a  verdict  for  the  defendant." 
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§  282.  A  contract  mtist  be  construed  according  to  the  law  of  the  country  in 
which  it  is  to  be  executed. 

The  jury  fouod  accordingly;  and  it  is  this  instrnotion  of  the  court  alone 
thftt  we  are  called  upon  to  examine  and  revise.  Does  the  letter  of  guaranty 
extend  to  and  cover  the  debts  of  Wm.  H.  Thorn  sued  for?  is  the  question.  It 
was  an  engagement  to  be  executed  in  England,  and  must  be  construed  and 
have  eff€K;t  according  to  the  laws  of  that  country.  Bank  of  United  States  v. 
Daniel,  12  Pet.,  5^,  55.  But  it  is  necessary  to  remark  that  the  law  governing 
the  agreement  is  the  same  in  this  country  and  in  England ;  had  it  been  made 
between  merchants  of  dififerent  states  of  this  Union,  and  intended  to  be  exe- 
cuted at  home,  the  same  rules  of  construction  would  be  adopted,  and  the  same 
adjudications  would  apply.  It  is  insisted  for  the  plaintiffs  that  the  circuit 
court  erred  in  determining  the  question  absolutely  as  a  question  of  law  upon 
the  construction  of  the  letter;  tliat  it  also  erred  in  declaring  the  other  circum- 
stances did  not  allow  of  an  application  of  the  guaranty  to  the  transactions  in 
qaestion;  such  other  circumstances,  being  admitted,  their  effect  on  the  extent 
and  application  of  the  guaranty  was  for  the  jury;  and  by  deciding  on  their 
effect  as  matter  of  law,  they  were  withdrawn  from  the  jury. 

§  283,  Correspondence  and  other  evidence  may  be  admitted  to  explain  and 
opply  a  written  guaranty. 

The  letter  of  Bruen  was  an  agreement  to  pay  the  debt  of  another  on  hia 
making  default;  by  the  statute  of  frauds,  29  Chas.  II.,  such  agreement  must  be  in 
writing,  and  signed  by  the  party  to  be  charged ;  it  cannot  be  added  to  by  verbal 
evidence;  nor  by  written,  either,  if  not  signed  by  the  guarantor,  unless  the 
written  evidence  is,  by  a  reference  in  the  letter,  adopted  as  part  of  it.  But  as  the 
statute  does  not  prescribe  the  form  of  a  binding  agreement,  it  is  suiBcient  that 
the  material  parts  of  it  appear  either  expressed,  or  clearly  to  be  implied;  and 
correspondence  and  other  evidence  may  be  used  to  ascertain  the  true  import 
and  application  of  the  agreement;  by  the  aid  of  which  extrinsic  evidence,  the 
proper  construction  niay  be  made.  Such  is  the  doctrine  of  this  court,  as  will 
be  seen  by  reference  to  the  cases  of  Drummond  v.  Prestman,  12  Wheat.,  515; 
Douglass  V.  Reynolds,  7  Pet.,  113  (§§234-239,  supra);  Lee  v,  Dick,  10  Pet., 
4S2  (§§  224-226,  supra). 

In  tbe  present  instance,  the  question  having  arisen  and  construction  been 
called  for,  the  matters  referred  to  in  the  letter  of  the  defendant  were  consicl- 
ered  (as  circumstances  attending  the  transaction),  to  aid  the  court  in  arriving 
at  a  proper  understanding  of  the  engagement;  so  soon  as  it  was  understood, 
its  construction  belonged  to  the  court,  and  was  "  matter  of  law,"  within  the 
general  rule  applicable  to  all  written  instruments.  It  rested  with  the  court  to 
decide  whether  the  guaranty  extended  to  and  covered  the  credits  set  forth  in 
tbe  declaration;  and  was  the  common  case  of  asking  the  court  to  instruct  the 
jury  that  tbe  plaintiff  had  not  proved  enough  to  entitle  him  to  recover,  admit* 
ting  all  his  evidence  to  be  true.  In  England  the  same  end  is  attained  by  mov- 
ing for  a  non-suit. 

§  284.  A  mercantile  guaranty  is  limited  by  its  recitals  in  restraint  of  its  gen- 
eral words. 

For  tbe  defendant  it  is  contended:  That  the  letter  of  April  21,  1S31,  is  a 
contract  preceded  by  a  recital,  and  that  the  engagement  extends  no  further 
than  the  recital.  The  recital  introduces  in  direct  terms,  or  by  reference,  the  en- 
tire arrangement  made  between  plaintiffs  and  Thorn,  by  the  letters  of  the  2;M 
of  February,  1831,  and  March  22,  1831;  and  the  words  "this  credit,"  in  the 
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defendant's  letter  of  23d  April,  1831,  mean  the  first  £2,000;  and  the  words  *'  and 
any  and  every  other  credit,"  mean  the  subsequent  credits,  to  be  opened  under 
the  same  arrangement.  The  general  rule  is  well  settled  in  controversies  aris- 
ing on  the  construction  of  bonds,  with  conditions  for  the  performance  of  dufles, 
preceded  by  recitals,  that  where  the  undertaking  is  general,  it  shall  be  re- 
strained, and  its  obligatory  force  limited  within  the  recitals.  The  leading  case 
is  Arlington  v,  Mernke,  2  Saund.,  403.  It  has  been  followed  by  many  others, 
Liverpool  Watcrwork  Co.  v,  Harpley,  0  East,  507;  Wardens,  etc.,  v.  Bostock,  2 
Bos.  &  Pull.  (N.  R),  175:  Leadley  v.  Evans,  2  Bmgh.,  32;  Peppin  v.  Cooper,  2 
Barn.  &  Aid.,  431,  are  some  of  the  principal  cases  affirming  the  rule. 

Where  a  mercantile  guaranty  is  preceded  by  a  recital,  definite  in  its  terms, 
and  to  which  the  general  words  obviously  refer,  the  same  rule  applies,  of  limit- 
ing the  liability  within  the  terms  of  the  recital,  in  restraint  of  the  general 
words.  We  find  the  courts  constantly  referring  to  the  cases  arising  on  bonds 
with  conditions,  for  the  rule  of  construction,  and  applying  it  to  commercial 
guaranties;  the  most  approved  text-writers  on  this  subject  do  the  same;  does 
the  ennrao^ement  before  us  fall  within  the  rule?    It  recites: 

"  Our  mutual  friend,  William  II.  Thorn,  has  informed  mo  that  he  has  a  credit 
for  £2,000,  given  by  you  in  his  favor  with  Messrs.  Archias  &  Co.,  to  give  facil- 
ities to  his  business  at  Marseilles."  The  agreement  is:  "  I  take  occiision  to 
state  that  you  may  consider  this,  as  well  as  an}'  and  every  other  credit  you 
may  open  in  his  favor,  as  being  under  my  guaranty." 

§  285.  General  words  in  a  gaaravty  cannot  he  so  restrained  hy  a  recital  as  to 
render  a  part  of  the  guaranty  unmeaning  and  useless. 

We  are  of  opinion  that  the  engagement  should  ba  construed  as  if  it  read: 
"You  may  consider  this  credit  with  Archias  &  Co.  as  b^ing  under  my  guar- 
anty; as  well  as  any  and  every  other  credit  you  may  open  in  favor  of  William 
H.  Thorn  with  any  and  every  other  person,  as  also  being  under  my  guaranty." 
And  that  therefore  the  first  branch  of  the  undertaking  has  reference  to  the  re- 
cital; and  that  the  latter  part  is  independent  of  it.  To  hold  otherwise,  would 
reject  the  general  words  —  "as  well  as  any  and  every  other  credit" — as 
unmeaning  and  useless;  the  agreement  having  the  same  effect,  by  the  con- 
struction claimed  for  the  defendant,  if  these  words  were  struck  out,  as  if  they 
arc  left  in  it. 

The  general  words,  it  is  insisted,  related  to  the  character  of  the  credit  opened 
with  Archias  &  Co.,  because  it  was  an  open  and  continuing  credit,  for  £2,000. 
That  this  appears  by  the  letters  of  Thorn  to  H^W  and  Grant,  and  to  Archias  & 
Co.;  which  are  sufficientlv  referred  to  in  the  recital  of  the  letter  to  make  them 
part  thereof,  and  to  extend  it  to  the  continuing  credit  with  Arcliias  &  Co. 
That  the  two  letters  of  Thorn  were  sufficiently  referred  to,  and  could  be  read 
tq  establish  the  nature  of  the  credit,  and  that  it  was  open,  we  have  no  doubt; 
but  their  adoption  was  just  as  certain  without  the  general  words  as  with  them. 
The  special  reference  to  the  recital,  adopting  it  as  explained  by  the  letters, 
leaves  the  general  words  still  without  meaning,  unless  the  guaranty  extends 
beyond  the  credit  opened  with  Archias  &  Co.  To  make  a  proper  application 
of  the  general  words,  it  becomes  necessar}'  to  lay  down  a  definite  rule  of  con- 
struction applicable  to  them,  as  the  authorities  are  in  conflict,  and,  to  say  the 
least,  in  considerable  confusion,  on  the  subject.  The  arguments  are  in  direct 
conflict. 

For  the  plaintiffs  in  error  (Bell  and  Grant)  it  is  contended:  "That  the 
guaranty  by  letters  is  to  be  taken,  in  case  of  doubt  or  ambiguity,  on  its  face  or 
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otherwise,  in  the  broadest  sense  which  its  language  allows,  and  in  which  it  has 
been  acted  on  by  the  parties."  Drummond  v,  Prestraan,  12  Wheat.,  .415; 
Donglass  v.  ReynolJs,  7  Pet.,  113  (§§  234-239,  supra);  Lee  v.  Dick,  10  Pet., 
4S2  {^^  22^226,  supra);  Mauran  v.  Bullus,  16  Pet.,  528  (§§  288-290,  iV/-a); 
Mason  v.  Pritchard,  12  East,  227;  Merle  v.  Wells,  2  Camp.,  413;  Bent  v,  Ilarts- 
horne,  1  Mete,  24;  Ilargreave  v,  Smee,  0  Bingh.,  244;  10  Eng.  Com.  Law,  69; 
Mayer  V.  Isaac,  6  Mees.  &  W.,  605;  and  Bastow  v.  Bennett,  8  Camp.,  220,  are 
relied  on  to  support  the  construction  claimed  as  the  true  one. 

On  part  of  the  defendant  (Bruen)  it  is  insisted :  "  That  the  apparent  diversity 
of  terms  between  the  recital  and  the  engagement  in  the  defendant's  letter 
raises  a  doubt  upon  the  face  of  the  guaranty  as  to  its  true  extent;  and,  upon 
the  doubt  thus  raised,  the  construction  will  be  in  favor  of  the  surety."  The 
following  authorities  are  relied  on  to  sustain  the  construction  bare  cInimoJ: 
Polhier  on  Obligations,  part  2,  §  34;  Code  Napoleon,  arts.  2011,  2015;  Russell 
V.  Clark,  7  Cranch,  69  (§§  272-277,  supra);  1  Mason,  836  (§§  257-20r>,  supra); 
2  Caines,  C.  E.,  29,  49;  10  Johns.,  180,  325;  8  Wend.,  516;  7  Wend.,  422;  2 
Pick.,  234;  16  Pet.,  537  (§§  288-290,  infra);  1  Stark.,  192;  8  Taunt.,  22i;  3  B. 
it  A.,  594,  595;  1  Crompt.  &  Mees.,  52,  51r;  3  Wilson,  530;  1  Term  R.,  287; 
2  id.,  370;  3  East,  484;  4  Taunt.,  673;  8  Moore,  588;  2  Perry  &  D.,  249;  10 
Ad.  &  Ell.,  30.  The  adjudged  cases  referred  to,  giving  a  construction  to  bonds 
with  conditions,  and  contracts  made  directly  between  debtor  and  creditor, 
afford  little  aid  in  arriving  at  the  true  understanding  of  a  commercial  guar- 
anty. Bonds,  etc.,  are  entered  into  with  caution,  and  often  after  taking  legal 
advice;  they  contain  the  entire  contract,  beyond  which  the  courts  rarely  look 
for  circumstances  to  aid  in  their  construction.  And  if  there  be  sureties  bound 
by  them,  and  the  meaning  is  doubtful,  the  construction  is  restricted,  and  made 
most  favorable  to  the  sureties.  Such  is  the  result.of  the  authorities  cited  for 
the  defendant 

On  the  other  hand,  letters  of  guaranty  are  (usually)  written  by  merchants; 
rarely  with  caution,  and  scarcely  ever  with  precision;  they  refer,  in  most  cases, 
as  in  the  present,  to  various  circumstances,  and  extensive  commercial  deal- 
ings, in  the  briefest  and  most  casual  manner,  without  any  regard  to  form; 
leaving  much  to  inference,  and  their  meaning  open  to  ascertainment  from  ex- 
trmsic  circumstances  and  facts  accompanying  the  transaction,  without  refer- 
ring to  which  they  could  rarely  be  proparly  understood  by  merchants,  or  by 
courts  of  justice.  The  attempt,  therefore,  to  bring  them  to  a  stan  Jard  of  con- 
struction founded  on  principles  neither  known  nor  regarded  by  the  writers, 
could  not  do  otherwise  than  produce  confusion.  Such  has  been  the  consequence 
of  the  attempt  to  subject  this  description  of  commercial  engagement  to  the 
same  rales  of  interpretation  applicable  to  bonds,  and  similar  precise  contracts. 
Of  the  fallacy  of  which  attempt,  the  investigation  of  this  cause  has  furnished 
a  striking  and  instructive  instance.  These  are  considerations  applicable  to  both 
of  ibe  arguments. 

§  286.  A  guaranty/  should  he  so  construed  as  to  ascribe  to  the  parties  the  most 
prJxible  and  natural  conduct 

The  construction  contended  for  as  the  true  one  on  part  of  the  plaintiffs  is 
that  the  letter  of  the  defendant  must  be  taken  in  the  broadest  sense  which  its 
language  allows,  thereby  to  widen  its  application.  To  assert  this  as  a  general 
principle  would  so  often  and  so  surely  violate  the  intention  of  the  guarantor, 
that  it  is  rejected.  We  think  the  court  should  adopt  the  construction  which, 
under  all  the  circumstances  of  the  case,  ascribes  the  most  reasonable,  probable 
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and  natural  conduct  of  tho  parties.  In  the  language  of  this  coart  in  Donglass 
V,  Reynolds,  7  Pet.,  122  (§|  234:-239,  supra),  "every  instrument  of  this  sort 
oaght  to  receive  a  fair  and  reasonable  interpretation  accord  ing  to  the  true 
import  of  its  terms.  It  being  an  engagement  for  the  debt  of  another,  there  is 
certainly  no  reason  for  giving  it  an  expanded  signification  or  liberal  construo- 
f  tion  beyond  the  fair  import  of  the  terms."  Or,  it  is  "  to  be  construed  accord- 
ing to  what  is  fairly  to  be  presumed  to  have  been  the  understanding  of  the 
parties  without  any  strict  technical  nicety,"  as  declared  in  Lee  v.  Dick,  10  Pet., 
493  (§§  22ir-226,  supra).  The  presumption  is  of  course  to  be  ascertained  from 
the  facts  and  circumstances  accompanying  the  entire  transaction.  We  hold 
these  to  be  the  proper  rules  of  interpretation  applicable  to  the  letter  before  as. 

The  general  words  not  being  restricted  by  the  recital,  they  fairly  import  that 
Matthias  Bruen  was  bound  to  .Bell  and  Grant  for  the  credits  they  opened  in 
favor  of  William  H.  Thorn  with  Archias&  Co.,  and  for  the  credits  also  they 
opened  in  favor  of  Thorn,  with  any  and  every  other  person,  covering  those  set 
forth  in  the  first  three  counts  in  the  declaration;  and  we  think  that  the  circuit 
court  erred  by  instructing  the  jury  to  the  contrary.  Whether  the  guaranty 
covered  the  credit  extended  to  Thorn  himself  directly  it  is  not  thought  neces- 
sary to  inquire,  as  no  argument  was  founded  on  such  an  assumption;  Thorn, 
who  was  introduced  as  a  witness  in  the  circuit  court  by  the  plaintiffs,  on  his 
.  cross-examination  declared  that  the  £3,500  mentioned  in  the  last  count  in  the 
declaration  ^'  had  no  relation  whatever  to  the  guaranty  of  the  defendant,"  it 
being  under  the  guaranty  of  a  different  person. 

It  was  insisted  also  that  when  Thorn  failed,  and  the  dealings  between  him 
and  the  plaintiffs  ceased,  they  were  bound  to  notify  the  guarantor  of  the  ex- 
istence of  the  debts  due  them  by  Thorn,  and  for  which  Bruen  was  held  liable, 
in  a  reasonable  time  after  the  dealings  ceased;  that  Thorn  failed  April  10, 
1837,  and  the  notice  was  not  given  until  December  31,  1838,  the  debts  sued  for 
in  the  first  three  counts  of  the  declaration  being  then  due;  therefore  the  notice 
was  too  late  and  the  defendant  discharged.  The  record  shows  that  this  ground 
of  defense  was  not  brought  to  the  consideration  of  the  circuit  court;  we  do  not 
therefore  feel  ourselves  at  liberty  to  express  any  opinion  upon  the  question. 

Again  it  is  insisted:  The  original  arrangement  made  between  the  plaintiffs 
and  Thorn  in  March,  1831,  was  subsequently  in  the  spring  of  1834  abandoned 
and  deserted,  and  in  the  autumn  following  a  new  and  inconsistent  one,  enlarg- 
ing the  credits  to  be  given  and  diminishing  the  security,  was  made,  rendering 
notice  to  the  defendant  necessary,  but  to  which  no  notice  could  have  given 
legal  effect  to  charge  the  defendant  for  subsequent  credits.  To  this  and  all 
other  questions  raised  here,  on  which  the  court  below  was  not  called  to  express 
any  opinion,  we  can  only  give  the  same  answer  given  to  the  next  preceding 
supposed  ground  of  defense. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be  reversed  and  the 
cause  remanded  for  another  trial  thereof. 

HOBART  V.  JOHNSON. 
(Circuit  Court  for  New  York:  19  Blatchford,  839-«83.    1881.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  The  complaint  alleges  that  the  First  National  Bank  of 
Newark,  located  in  Newark,  New  Jersey,  was  duly  organized  as  a  bank  under 
the  act  of  June  3,  1864  (13  U.  S.  Stat,  at  Large,  99);  that,  on  the  14:th  of  June, 
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1880,  it  became  insolvent;  that  the  plaintiff  was  appointed  its  receiver;  that 
its  assets  were  insufficient  to  pay  its  debts;  that  the  comptroller  of  the  cur- 
rency, under  section  12  of  said  act,  has  ordered  and  made  an  assessment  on  the 
shareholders  of  said  bank  "equally  and  ratably,  to  the  amount  of  $100  per 
centum,  of  the  par  value  of  the  shares  of  the  capital  stock  of  the  said  association 
held  or  owned  by  them  respectively  at  the  time  of  its  failure  or  suspension," 
and  has  ordered  the  plaintiff  to  institute  suits  to  enforce  against  each  share- 
holder bis  personal  liability  as  such  to  said  extent;  tiiat  the  defendant  was,  at 
the  time  of  said  suspension  and  failure  of  said  bank,  a  shareholder  of  its  capital 
stock  to  the  amount  of  twelve  shares,  of  the  par  value  of  $100  per  share,  and 
held,  or  was  entitled  to  hold,  in  her  possession  or  control,  the  usual  stock  cer- 
tificate, as  such  shareholder;  and  that,  therefore,  the  defendant  is  liable  to  the 
plaintiff  for  $1,200,  with  interest  from  July  14,  1880,  the  date  of  the  order 
of  assessment.  The  defendant  has  put  in  an  answer  to  the  complaint.  One  of 
the  separate  defenses  set  up  in  the  answer  is,  that  the  defendant,  in  December, 
1852,  became,  and  ever  since  has  been,  and  still  is,  the  wife  of  Henry  W.  John- 
son, who,  at  the  time  of  the  commencement  of  this  action,  was,  and  still  is,  a 
resident  and  citizen  of  the  state  of  New  York ;  that  the  said  twelve  shares 
were  purchased  by  her,  through  her  duly  constituted  agent,  in  the  state  of  New 
Jersey,  while  she  was  such  married  woman,  and  the  certificate  therefor  was  de- 
livered to  her  said  agent  w^ithin  that  state,  and  that  she  never  became  or  was 
the  owner  of  any  of  the  shares  of  the  said  bank  otherwise  than  in  the  manner 
above  stated.  To  that  defense  the  plaintiff  demurs,  on  the  ground  that  it  is  in- 
sufficient in  law  upon  the  face  thereof. 

§  287.  Liability  of  married  women  as  shareholders  in  national  banks. 

It  is  provided  by  section  12  of  said  act  of  1864,  ^*  that  the  capital  stock  of 
any  association  formed  under  this  act  shall  be  divided  into  shares  of  $100  each, 
and  be  deemed  personal  property  and  transferable  on  the  books  of  the  asso- 
ciation in  such  manner  as  may  be  prescribed  in  the  by-laws  or  articles  of  asso- 
ciation; and  every  person  becoming  a  shareholder  by  such  transfer  shall,  in 
proportion  to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
bolder  of  such  shares.  .  •  .  The  shareholders  of  each  association  formed 
under  the  provisions  of  this  act  .  .  .  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts,  and  en- 
gagements of  such  association,  to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares," 

It  is  provided  by  the  act  of  the  legislature  of  the  state  of  New  Jersey, 
approved  March  27, 1874  (Rev.  Stat,  of  New  Jersey  of  1874,  p.  409,  §  5),  *Hhat 
any  married  woman  shall,  after  the  passing  of  this  act,  have  the  right  to  bind 
herself  b}'  contract,  in  the  same  manner  and  to  the  same  extent  as  though  she 
were  unmarried,  and  which  contracts  shall  be  legal  and  obligatory,  and  may 
be  enforced  at  law  or  in  equity,  by  or  against  such  married  woman,  in  her  own 
name,  apart  from  her  husband,  provided  that  nothing  herein  shall  enable  such 
married  woman  to  become  an  accommodation  indorser,  guarantor,  or  surety, 
nor  shall  she  be  liable  on  any  promise  to  pay  the  debt,  or  answer  for  thedefaqlt 
or  liability,  of  any  other  person." 

It  is  admitted  that  this  New  Jersey  statute  took  effect  before  the  defendant 
became  the  owner  of  the  shares  in  question,  although  the  date  when  she  be- 
came such  owner  is  not  set  forth  in  the  answer.  It  is  contended  for  the  defend- 
ant that  the  liability  created  by  the  act  of  congress  is  in  the  nature  of  a 
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liability  of  suretyship,  and  that  this  suit  is  one  to  enforce  a  promise  or  under- 
taking to  pay  the  debt  of  another,  and  is,  therefore,  within  the  proviso  of  the 
New  Jersey  statute,  and  a  recovery  cannot  be  had  against  tlie  defendant  on 
such  promise.  This  view  does  not  appear  to  be  tenable.  The  contract  made 
by  the  shareholder  is  entered  into  by  the  act  of  becoming  a  shareholder.  Every 
creditor  of  the  bank,  becoming  such,  becomes,  eo  insianiiy  a  creditor  of  the 
shareholder  in  respect  to  the  liability  in  question.  The  shareholder  becomes 
thereby  a  principal  debtor.  The  debt  of  the  bank  is  his  debt  at  the  instant  of 
its  creation,  and  the  debt  of  the  bank  is  referred  to  only  as  a  measure  of  the 
debt  of  the  shareholder.  It  is  true  that  the  payment  of  the  debt  of  the  bank 
by  the  bank  extinguishes  the  debt  of  the  shareholder.  But  the  idea  of  guar- 
anty or  suretyship  or  of  a  promise  to  pay  the  debt  or  answer  for  the  liability 
of  another  is  altogether  destroyed  by  the  fact  that  the  debt  of  the  bank  is 
incurred  for  the  benefit  of  the  shareholder  exclc^sively,  and  is  thus  the  debt  of 
the  shareholder,  as  a  principal.  The  shareholder  has  no  remedy  over  against 
the  bank  or  against  his  co-stockholders.  This  inherent  idea  of  guaranty  or 
suretyship  is  wanting.  As  the  case  is  not  within  the  proviso  of  the  New  Jersey 
statute,  that  statute  makes  the  defendant  liable  on  her  contract. 

Moreover,  it  must  be  assumed  either  that  Uie  defendant  bad  a  separate  estate 
or  contracted  with  a  view  to  create,  by  owning  the  stock,  a  separate  estate. 
In  either  view,  the  contract  was  for  her  benefit  as  the  holder  of  a  separate 
estate.  Under  such  circumstances,  by  way  of  estoppel,  she  will  not  be  allowed 
to  claim  and  enjoy,  as  regards  the  bank,  and  creditors,  and  her  co-stockholders^ 
the  benefit  of  her  position  as  a  shareholder,  and  then  repudiate  the  statutory 
obligation  attached  to  it.  Mrs.  Matthcwman's  Case,  L.  R.,  3  Eq.  Cases,  781; 
7/1  r«  Beciprocity  Bank,  22  N.  Y.,  9;  National  Bank  v.  Case,  9  Otto,  628. 
There  must  be  judgment  for  the  plaintiff  on  the  demurrer. 

MAURAN  V.  BULLU3. 
(16  Petere,  528-587.    1843.) 

Opinion  by  Mb.  Justice  McLean. 

Statoient  of  Facts. —  The  defendants  in  error  and  Joshua  Mauran,  Jr.,  of 
the  city  of  New  York,  on  the  8th  of  September,  1836,  entered  into  articles  of 
copartnership  in  the  trade  and  business  of  general  shipping  merchants,  and 
of  buying  and  selling  merchandise  on  their  own  account,  and  also  on  commis- 
sion for  the  account  of  others;  which  was  to  continue  three  years.  Mauran 
agreed  to  pay  into  the  firm,  as  capital  stock,  such  sums  as  he  should  be  able  to 
realize  on  closing  the  business  of  merchandizing,  in  which  he  had  been  engaged. 
BuUus  agreed  to  |>ay  a  sum  of  from  $28,000  to  $30,000  in  cash.  And  it  was 
stipulated  that  Mauran  should  not  withdraw  from  the  concern  more  than 
$2,000  per  annum,  nor  BuUus  more  than  $3,000,  unless  by  consent  of  the  co- 
partners in  writing.  Mauran  covenanted  that  within  a  reasonable  time  he 
would  pay  the  debts  owing  by  him,  out  of  his  private  funds;  and  that  on  or 
before  the  8ch  of  September  instant,  he  would  give  to  BuUus  satisfactory  secu- 
rity for  the  performance  of  this  covenant.  • 

On  the  9Lh  of  September,  1836,  the  defendant  below  wrote  to  Bullus  the 
following  letter:  "Mr.  Edward  Bullus  —  Dear  Sir:  As  you  are  about  to  form 
a  connection  in  the  mercantile  business  in  the  city  of  New  York  with  my  son, 
Joshua  Mauran,  Jr.,  under  the  firm  of  Mauran  &  Bullus;  and,  as  the  said  J. 
Mauran,  Jr.,  having  been,  and  is  at  this  time,  prosecuting  mercantile  business 
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in  that  city,  on  his  own  account;  now,  therefore,  in  consideration  of  the  same, 
and  at  the  request  of  Joshua  Mauran,  Jr.,  I  hereby  agree  to  bear  you  harmless 
in  regard  to  the  closing  up  and  settlement  of  the  said  Joshua  Mauran,  Jr/s, 
former  business;  and  I  hereby  guaranty  you  against  any  loss  or  liability  you 
may  sustain  from  the  former  business  of  said  Joshua  Mauran,  Jr.,  etc.  Signed, 
Joshua  Mauran." 

The  action  was  brought  by  Bullus  on  this  guaranty.  On  the  trial  an  account 
against  the  old  concern  of  Joshua  Hauran,  Jr.,  with  the  firm  of  Mauran  & 
Builus,  was  given  in  evidence,  trom  which  it  appeared  that  the  old  concern  was 
indebted  to  the  new,  the  sum  of  $5,403.75.  And  it  was  proved  by  Joshua 
Mauran,  Jr.,  that  the  partnership  continued  until  August,  1839,  when  the  firm 
failed.  That  Builus  paid  into  the  partnership  stock  $29,695.86,  and  that  the 
witness  was  unable  to  pay  anything.  That  at  the  time  of  forming  the  co- 
partnership, his  father,  the  defendant,  was  in  New  York,  with  whom  he  con- 
versed relative  to  the  terms  of  the  partnership.  That  he  showed  his  father  the 
articles,  or  the  minutes  from  which  they  were  drawn,  and  is  satisfied  that  the 
conditions  were  fully  known  to  him.  But  the  witness  stated  that  he  did  not 
know  of  his  father's  having  any  knowledge  that  the  firm  were  to  settle  and 
pay  the  debts  owing  by  the  witness. 

The  witness  stated  that  certain  loans  were  made  bv  the  firm  to  him,  in  antic- 
ipation  of  the  receipts  from  the  old  conce'rn,  which  were  charged.  After  the 
completion  of  the  articles  of  copartnership,  the  witness  delivered  to  his  father 
a  paper  drawn  by  the  attorney  who  drew  the  articles,  for  his  father's  signature, 
and  that  his  father  did  not  sign  the  paper,  but,  after  his  return  to  Providence, 
sent  the  letter  of  guaranty.  Many  of  the  debts  of  his  old  concern,  the  witness 
stated,  became  due  before  sufficient  funds  could  be  collected  from  the  same  to 
meet  them,  and  these  debts  were  paid  by  the  firm.  That  this  was  a  mode  of 
settlement  of  the  accounts  of  the  old  concern  not  originally  contemplated. 
His  father  often  inquired  what  the  deficiency  of  the  old  concern  would  amount 
to,  but  he  did^not  know,  to  the  knowledge  of  the  witness,  that  the  old  concern 
was  indebted  to  the  firm.  That  the  firm,  on  their  failure,  assigned  all  their 
property  and  estate  to  William  D.  Kobinson.  including  the  debts  of  the  old 
concern,  which  amounted  to  the  sum  of  $12,418.95.  These  debts  were  credited 
to  the  stock  of  Joshua  Mauran,  Jr.;  and  at  the  time  they  were  all,  exceptone 
of  George  Bucklin,  of  about  $1,800,  considered  bad;  and  that  one  had  been 
released,  though  the  witness  considered  him  bound  in  honor  to  pay  it.  Various 
accounts  between  the  firm  and  Joshua  Mauran,  junior  and  senior,  and  other 
persons,  were  given  in  evidence. 

The  defendant  introduced  his  son  Suchet  Mauran  as  a  witness,  who  stated 
that  his  father  brought  with  him  on  his  return  from  New  York,  about  the  8th 
of  September,  1836,  a  bond  binding  him  to  pay  the  debts  of  Joshua  Mauran, 
Jr.  It  was  under  seal,  and  the  w^itness  read  it;  and  it  was,  as  he  believes,  in 
the  handwriting  of  Mr.  Bonney,  of  the  city  of  New  York,  who  wrote  the  arti- 
cles of  copartnership.  That  his  father  would  not  sign  the  bond,  but  sent  the 
letter  of  guaranty.  The  bond  reinained  among  the  loose  papers  of  his  father 
for  some  time,  but  after  a  diligent  search  could  not  be  found.  '  That  the  bond, 
by  its  terms,  required  his  father  to  pay  all  the  outstanding  debts  of  Joshua. 
Maaran,  Jr.,  to  bis  creditors,  or  to  whoever  might  pay  them. 

The  evidence  being  closed,  the  defendant  below  moved  the  court  to  give  the 
following  instructions:  1.  That  said  letter  of  guaranty  of  the  defendant; 
dated  the  9th  of  September,  contained  no  authority  to  the  said  Mauran <<&r 
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Bullus  to  pay  any  part  of  the  debts  of  the  said  Joshua  Mauran,  Jr.'s,  old  con- 
cern ;  that  if  it  authorized  any  payment  of  said  debts  by  any  person,  it  was  by 
the  said  Edward  Bullus  alone;  and  that  the  said  Edward  Bullus  could  not  re- 
cover said  i^um  of  $5,403.75,  or  any  part  thereof;  inasmuch  as  he  had  paid  no 
part  thereof,  the  whole  having  been  paid  by  the  said  Mauran  &  Bullus. 

Which  instruction  the  court  refused  to  give,  as  prayed  for;  on  the  contrary, 
they  instructed  the  jury  that  if,  from  the  evidence  submitted  to  them,  they 
were  of  opinion  that  at  the  time  of  signing  said  letter  of  guaranty,  it  was 
understood  both  by  the  plaintiff  and  the  defendant,  that  the  plaiutlff  was  to  be 
at  liberty  to  pay  the  said  debts  of  the  said  Joshua  Mauran,  Jr.,  either  out  of 
his  own  private  funds  or  out  of  the  partnership  funds  of  the  firm  of  Mauran  & 
Bullus;  and,  in  either  case,  the  plaintiff  was  to  be  entitled  to  indemnity  there- 
for, under  and  in  virtue  of  the  said  letter  of  guaranty;  and  if  they  were  of 
opinion,  from  the  facts  in  said  case,  that  no  funds  whatsoever  had  been  paid 
into  the  partnership  by  the  said  Mauran,  Jr.,  as  a  part  of  the  capital  stock 
thereof,  and  that  all  the  capital  stock  had  been  paid  by  the  said  Bullus;  and 
that  he  was  and  still  remained  a  creditor  of  the  firm  to  the  full  amount  of  such 
capital  stock,  then  the  plaintiff  was  entitled  to  recover,  in  the  present  suit,  such 
sums  of  money  as  he  had  paid  in  discharge  of  the  said  debts  of  Mauran,  Jr., 
either  out  of  his  own  private  funds  or  out  of  the  funds  of  the  said  firm  of 
Mauran  &  Bullus,  for  which  he  had  not  otherwise  received  any  indemnity. 

2.  And  the  defendant's  counsel  prayed  the  court  further  to  instruct  the  jury 
that,  even  if  said  letter  had  imposed  upon  said  defendant  any  obligation  to  pay 
said  debts  to  t*he  said  Edward  Bullus,  or  to  the  said  Mauran  &  Bullus,  that  the 
said  Mauran  &  Bullus,  i^y  assigning  the  uncollected  debts  due  to  the  said  Joshua 
Mauran,  Jr.,  to  the  said  Robinson,  their  assignee,  and  placing  them  entirely 
beyond  the  cpntrol  or  agency  and  management  of  the  defendant,  had  dis- 
charged the  defendant  from  any  liability  which  might  originally  have  arisen 
from  said  letter  of  guaranty. 

Which  instruction  the  court  refused  to  give;  but  instructed  the  jury  that,  if 
they  should  find  a  verdict  for  the  plaintiff,  they  ought  to  deduct  from  the 
amount  of  the  plaintiff's  claim  in  the  writ  the  full  value  of  the  debts  of  the 
said  Mauran,  Jr.,  so  assigned,  and  charge  it  against  the  claim  of  the  plaintiff, 
and  render  a  verdict  in  his  favor  for  the  balance  only  after  such  deduction. 

To  the  instructions  refused  and  those  given  the  defendants  excepted.  The 
jur3%  under  the  instructions  of  the  court,  found  a  verdict  in  favor  of  the  plaint- 
iff for  $3,764.25,  on  which  a  judgment  was  entered.  The  defendant  prosecuted 
this  writ  of  error. 

§  28  8.  The  facts  and  circumstances  under  which  a  letter  of  guaranty  is  given 
properly  go  to  the  jury  upon  a  question  of  intention. 

The  questions  in  this  case  arise  on  the  instructions  of  the  court;  and  they 
*very  properly,  as  we  think,  refer  the  jury  to  the  facts  and  circumstances  under 
which  the  guaranty  was  given.  It  is  only  by  such  reference  that  that  instru- 
ment can  be  correctly  understood  and  construed.  In  the  construction  of  all  in- 
struments, to  ascertain  the  intention  of  the  parties  is  the  great  object  of  the  court ; 
and. this  is  especially  the  case  in  acting  upon  guaranties.  The  guaranty  under 
consideration,  in  the  first  place,  refers  to  the  fact  that  Bullus,  to  whom  it  was 
addressed,  was  about  to  form  a  connection  in  the  mercantile  business  in  the 
city  of  .New  York  with  the  son  of  guarantor.  And  from  the  evidence,  it  ap- 
pears that  he  was  well  acquainted  with  the  nature  and  extent  of  that  partner- 
ship, for  he  had  read  the  articles  of  copartnership,  or  the  memoranda  from 
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which  they  were  drawn.  As  it  appears  from  the  statement  of  Bonney,  that 
the  articles  were  drawn  in  August,  and  placed  in  the  hands  of  Bullus,  who 
returned  them  with  the  blanks  tilled  and  some  alterations,  there  can  be  little 
doubt  that  the  defendant  below  read  them  while  at  New  York.  That  he  was 
well  acquainted  with  the  conditions  of  the  partnership  his  son  testifies. 

With  this  knowledge  we  come  to  the  next  sentence  in  the  guaranty,  which 
is:  ^'And  as  the  said  Joshua  Mauran,  Jr.,  having  been,  and  is  at  this  time,  prose- 
cuting mercantile  business  in  that  city,  on  his  own  account."  It  will  be  recol- 
lected that,  in  the  articles  of  copartnership,  Joshua  Mauran,  Jr.,  covenanted 
that  he  would  give  to  his  partner  satisfactory  security  that  he  would  pay  all 
the  debts  which  he  then  owed,  and  all  the  responsibilities  incurred  by  him,  in 
carrymg  on  his  former  business,  without  drawing  upon  the  partnership  fund. 
Of  this  covenant,  the  defendant  below  not  only  had  full  notice,  but  it  was 
proved  that  on  his  return  from  New  York  to  Providence  he  took  with  him  a 
bond  drawn  by  the  person  who  drew  the  articles  of  copartnership,  binding  him 
to  pay  the  debts  of  his  son.  This  bond  he  did  not  execute,  but  wrote  to  Bullus 
the  letter  of  guaranty. 

With  these  facts  in  view,  after  stating  the  fact  that  his  son  had  been  in  busi- 
ness in  New  York  as  above,  and  that  Bullus  was  about  commencing  a  partner- 
ship with  him,  the  defendant  says:  ^^Now,  therefore,  in  consideration  of  the 
same,  and  at  the  request  of  Joshua  Mauran,  Jr.,  I  hereby  agree  to  bear  you 
harmless  in  regard  to  the  closing  up  and  settlement  of  the  said  Joshua  Mauran, 
Jr.'s,  former  business.  And  I  hereby  guaranty  you  against  any  loss  you  may 
sustain  from  the  former  business  of  said  iToshua  Mauran,  Jr."  Now,  looking  at 
the  facts  connected  with  the  guaranty,  and  the  circumstances  under  which  it 
was  given,  there  would  seem  to  be  no  doubt  of  the  understanding  and  intention 
of  the  parties.  Bullus  having  a  capital  of  nearly  $30,000,  he  was  unwilling  to 
advance  it  as  the  stock  of  the  new  firm,  unless  he  should  be  indemnified  against 
the  debts  which  had  grown  out  of  the  former  business  of  his  partner.  And 
Joshua  Mauran,  Sr«,  with  the  view  of  securing  so  considerable  a  capital,  and  so 
advantageous  a  connection  in  business  for  his  son,  was  willing  to  indemnify 
Bullus  against  these  debts.  And  he  preferred  the  guaranty  to  the  bond  which 
was  prepared.  The  latter  would  have  imposed  an  unconditional  obligation  to 
pay  these  debts,  whilst  the  former  only  required  him  to  pay  Bullus  the  sum  ad- 
vanced by  him  in  discharge  of  them. 

§  289.  Where  a  guaranty  is  given  to  A.  against  the  former  debts  of  his  new 
partner^  and  these  debts  are  paid  by  the  firm^  and  the  fit^n  owes  A,  tJie  xohole  of 
its  eapiial^  A*  can  recover  on  the  guaranty  the  money  paid  on  such  debts. 

Bat  it  is  earnestly  contended  that  as  these  debts  were  paid  by  the  firm,  and 
not  by  Bullus  only,  he  cannot  maintain  an  action  in  his  own  name  on  the  guar- 
anty. It  is  very  clear  that  the  firm  could  not  maintain  an  action  on  this  in> 
strument  The  indemnity  was  personal,  and  limited  to  Bullus.  But  the  best 
answer  to  this  argument  is  the  finding  of  the  jury,  under  the  instruction  of  the 
court.  They  were  instructed  "  that  if,  from  the  evidence,  they  should  find  that, 
at  the  time  of  signing  the  letter  of  guaranty,  it  Wcis  understood  both  by  the 
plaintiff  and  the  defendant  that  the  plaintiff  was  to  be  at  liberty  to  pay  the  debts 
of  Joshua  Mauran,  Jr.,  either  out  of  his  own  private  funds,  or  out  of  the  partner- 
ship funds;  and  in  either  case  the  plaintiff  was  to  be  entitled  to  indemnity 
therefor,  under  the  letter  of  guaranty,"  etc.,  they  should  find  for  the  plaintiff. 
They  did  so  find,  and  consequently  the  facts  hypotheticully  stated  in  the  in- 
struction are  established     And  the  only  question  that  can  arise  on  this  part  of 
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the  instruction  is  whether  the  facts  found  were  properly  submitted  to  the 

Now  out  of  what  fund  these  debts  were  to  be  paid  could  not  be  a  matter  of 
any  importance,  it  would  seem,  to  the  guarantor.  The  objection  that  BuUus 
cannot  recover,  because  the  debts  were  paid  with  the  partnership  funds,  under 
the  circumstances,  is  purel}'  technical.  Every  dollar  of  the  money  thus  paid, 
though  used  in  the  partnei*ship  name,  was  in  fact  the  money  of  BuUus.  To 
meet  this  technical  objection,  and  carry  out  the  intention  of  the  parties,  we  think 
the  instruction  was  proper.  The  facts  on  which  it  was  founded  did  not  contradict 
the  written  agreement,  nor  in  any  degree  affect  the  liability  of  the  party  be- 
yond the  clear  import  of  the  guaranty.  By  the  articles  of  copartnership,  either 
partner,  with  the  consent"  in  writing  of  the  other,  might  withdraw  from  the 
firm  any  amount  of  money.  This  was  known  to  the  guarantor.  And  also  the 
fact  that  the  whole  capital  of  BuUus  was  paid  into  the  firm.  If  this  be  admit- 
.  ted,  it  followed  that  any  payments  made  by  BuUus  in  discharge  of  the  debts 
could  only  be  paid  out  of  the  firm. 

The  jury  also  found,  in  pursuance  of  the  latter  part  of  the  same  instruction, 
that  BuUus  was  a  creditor  of  the  firm  to  the  full  amount  of  its  capital  stock. 
These  facts  found  by  the  jury  disembarrass  the  case  from  the  technicalities 
thrown  around  it  by  the  counsel  of  the  guarantor.  They  show  that  it  was  the 
understanding  of  the  guarantor  that  BuUus  should  be  indemnified  against  the 
previous  debts  of  his  partner,  whether  he  paid  them  out  of  the  partnership 
fund  or  otherwise. 

,  §  290. and  it  is  not  material  thai  the  guarantee  was  not  legally  liable  for 

the  debt. 

The  construction  that  the  guarantor  is  only  bound  to  indemnify,  in  case  pay- 
ment of  these  debts  had  been  enforced  against  BuUus  by  legal  measures,  is  not 
sustained  by  the  words  of  the  instrument.  In  the  first  place,  he  was  not  and 
could  not  be  made  legally  responsible  for  these  debts.  The  guarantor,  then, 
must  have  contemplated  a  voluntary  payment,  or  at  least  not  a  payment  by 
legal  compulsion.  The  guarantor  agrees  to  bear  BuUus  "  harmless  in  regard  to 
the  closing  up  and  settlement  of  the  said  Joshua  Mauran,  Jr.'s,  former  business.'^ 
Here  is  a  strong  recognition  of  an  agency  by  BuUus  in  the  settlement  of  these 
debts.  To  sustain  the  credit  of  the  firm  it  was  necessary  to  pay  the  debts  in  ques- 
tion; and  we  find  that  in  a  very  short  time  after  the  firm  commenced  business, 
the  payments  of  these  debts  were  commenced,  and  such  payments  were  made 
from  time  to  time  by  the  firm  until  near  the  time  of  its  failure.  The  moneys  re- 
ceived from  the  debts  due  to  the  previous  concern  were  credited  on  the  books  of 
the  firm,  and  the  payments  made  by  it  on  the  same  account  were  charged.  But 
the  mode  of  keeping  the  account  by  the  firm  can  have  no  bearing  in  the  case^ 
as  the  facts  found  by  the  jury  obviate  all  objections  on  this  ground.  Suppose 
BuUus  had  been  charged  on  the  books  of  the  firm  with  the  moneys  paid  in 
discharge  of  the  debts;  the  objection  as  to  the  partnership  interest  could  not  in 
that  case  be  made.  But  the  money  thus  applied  would  have  been  no  more  the 
money  of  BuUus  than  that  which  was  paid  by  the  firm.  The  facts  found  by 
the  jury  present  the  case  in  its  true  character,  and  give  a  strong  equity  to  the 
plaintiff  below.  Generally,  all  instruments  of  suretyship  are  construed  strictly, 
as  mere  matters  of  legal  right.  The  rule  is  otherwise  where  they  are  founded 
on  a  valuable  consideration.  But  in  the  present  case  the  relationship  of  Mauran, 
the  partner,  and  the  guarantor,  connected  with  the  other  circumstances,  consti- 
tute as  clear  a  case  for  indemnity  as  could  well  b3  imagined.     That  the  debts  of 
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Mauran,  Jr.,  were  paid  by  Ballus  or  with  his  assent,  in  virtue  of  the  guaranty, 
there  is  no  reason  to  doubt.     Indeed,  this  fact  is  substantially  found  by  the  jury. 

The  assignment  by  the  firm  of  the  uncollected  debts  of  Joshua  Mauran,  Jr., 
to  Bobinson,  does  not  release  the  guarantor.  In  this  respect  the  instruction  of 
the  court  was  correct.  The  jury  were  directed,  if  they  should  find  for  the 
plaintiff,  to  deduct  from  the  amount  thus  found  the  full  value  of  the  debts  of 
Joshua  Mauran,  Jr.,  which  had  been  assigned  by  the  firm,  and  render  a  verdict 
for  the  balance.  The  debts  of  Mauran,  Jr.,  assigned  by  the  firm  were  proved 
to  be  bad,  with  but  one  exception ;  and  that  appears  to  have  been  deducted  by 
the  jury  from  the  sura  paid  by  the  firm  in  discharge  of  those  debts. 

Upon  the  whole  we  are  satisfied  that  substantial  justice  has  been  done  be- 
tween the  parties  by  the  judgment  of  the  circuit  court;  and  we  think  there  is 
no  principle  of  law  arising  out  of  the  instructions  which  require  a  reversal  of 
the  judgment.     It  is,  therefore,  afilrmed. 

^'  291.  A  grnarantj  mast  have  a  consideration  to  support  it.  but  if  made  at  the  time  of 
the  principal  contract  the  same  consideration  is  sufficient  to  support  both.  If  made  subse- 
quently, there  must  be  a* distinct  consideration  to  support  it.  Beebe  v,  Moore,*  8  McL.,  837. 
See  §200. 

iS  292.  The  words  **  for  ralae  received  **  in  a  contract  of  (trnaranty  import  a  consideration 
sufficient  to  establish  a  prima  facie  case  against  the  guarantor.  Martin  r.  Hazzard  Powder 
Co,,*  2  Colo.  Ty,  699. 

g  2M.  A  irnairantj  of  paper  pajable  at  a  certain  bank  does  not  cover  paper  not  made 
payable  at  that  bank.     Dobbins  v.  Bradley,*  4  Cr.  C.  C,  29S. 

$^  294.  Demand  and  notice  in  eases  of  g^naranty.—  To  charge  a  guarantor  on  a  contract  to 
deliver  goods  at  a  certain  day,  a  demand  must  be  made  on  the  principal  on  that  day,  and 
reasonable  notice  given  to  the  guarantor  of  the  principalis  failure  to  deliver.  Beebe  v, 
Moore.*  8  McL..  8S7.    See  §^  185,  188,  190,  391,  193,  199. 

g  29o.  Where  a  guaranty  is  neither  absolute  nor  defioite,  notice  of  a  credit  given  thereon 
should  be  given  to  the  guarantor  within  a  reasonable  time  after  the  credit  was  given.  Dob- 
bins V.  Bradley,*  4  Cr.  C.  C.  29a 

i^  296.  Where  a  guaranty  is  accepted  and  the  party  actually  acts  on  it,  it  is  not  necessary 
that  notice  be  given  of  the  amount  and  terms  of  the  advances  made.  All  that  the  party 
need  to  do  is  to  make  a  demand  of  the  debtor  at  the  expiration  of  ci^dit,  and  on  his  default 
give  notice  to  the  guarantor  within  a  reasonable  time ;  but  the  insolvency  of  the  debtor  will 
excuse  the  demand.     Wildes  v.  Savage,  1  Story,  82. 

$S  297.  When  a  letter  of  guaranty  is  prospective  and  looks  only  to  a  future  transaction,  in 
order  to  inv'est  it  with  the  obligation  of  a  contract,  the  party  to  whom  it  is  addressed  must 
give  notice  of  his  intention  to  act  upon  it.  The  guarantor  has  a  right  to  know  whether  it  is 
aooepteil.  in  order  that  he  may  make  such  arrangemsntaas  will  secure  himself  for  his  responsi- 
bility.    Henderson  v.  Reiily,*  1  MacArtli.,  27. 

$  298.  In  all  collateral  undertakings,  where  the  liability  of  the  guarantor  depends  on  the 
doing  of  some  act  by  a  third  person,  notice  of  a  demand  on  him  or  an  excuse  for  not  making 
it  must  be  shown  in  order  to  charge  the  guarantor.     Hank  v.  Crittenden,  2  McL.,  560. 

^299.  In  an  action  upon  the  following  guaranty  given  by  defendant:  *'28d  December, 
1829.  If  you  will  furnish  Mr.  E.  T.  with  a  suit  of  clothes,  to  be  paid  for  next  April.  I  will 
giiamnty  payment  for  them.  G.  S.'*  —  it  was  held  that  plaintiff  could  not  recover  unless  he 
showed  that  he  had  given  notice  to  defendant  within  a  reasonable  time  of  his  acceptance  of 
the  guaranty,  and  of  the  value  of  the  clothes  furnished.  Burns  v.  Semmes,*  4  Cr.  C, 
a  702. 

§  SOO.  Upon  every  guaranty  for  future  advances  it  is  the  duty  of  the  party  making  the  ad- 
vanoes  to  give  noti^  to  the  guarantor  of  his  acceptance  thereof,  and  of  his  consent  to  act 
under  the  guaranty  and  to  make  the  advances.  But  where  the  agreement  to  accept  is  con- 
temporaneous with  the  guaranty  no  such  notice  is  necessary.     Wildes  v.  Savage,  1  Story,  31. 

§  Ml.  In  an  action  against  defendant  as  guarantor  it  was  held  that,  within  a  reasonable  time 
after  the  note  of  the  principal  debtor  became  payable,  it  was  plaintiff*8  duty  to  make  demand 
upon  the  principal  and  give  notice  of  non-payment  to  the  defendant,  and  that  nothing  could 
excuse  the  want  of  such  demand  and  notice  except  the  insolvency  of  the  principal  debtor.  If 
the  guaranty  is  that  payment  is  to  be  made  at  a  certain  time,  contrary  to  the  face  of  the 
note,  a  notice  at  the  expiration  of  that  time  is  indispensable.    Dunbar  v.  Brown,*  4  McL.,  160, 
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.  {^  803.  A  ^aarantjr  of  a  bond  diiferent  IVom  that  expressed  in  the  bond.  — ic  seems  that  a 
contract  of  guaranty  of  a  bond  may  be  independent  of  and  distinct  from  that  expressed  in 
the  bond,  and  may  impose  obligations  on  the  guarantor  independent  of  that  of  the  principal. 
Zabriskie  v,  Cleveland,  etc.,  R'y  Co..  23  How.,  399. 

§  808.  Guaranty  eouflned  to  language  used. —  A  guaranty  cannot,  in  reason,  be  extended 
beyond  the  obvious  purport  of  the  language.    Russell  r.  Perkins,  1  Mason,  STO. 

g  804.  Assignment  of  debt  to  guarantor  —  Suit  by  him  against  debtx>r  —  Pityment  by  him 
extinguishes  debt. —  If.  after  the  liability  of  a  guarantor  becomes  absolute,  the  guarantor 
takes  an  assignment  of  the  debt  from  the  original  creditor,  not  as  payment,  but  as  security, 
then  the  guarantor  may  maintain  an  action  against  the  debtor  in  the  name  of  th:^  creditor ; 
but  payment  by  the  guarantor  to  the  creditor  extinguishes  the  debt,  and  he  cannot  sue  in  the 
name  of  the  creditor  thereon.     Brown  v.  Decatur,  4  Cr.  C.  C.,  478, 

§  805.  Guaranty  not  released  by  fraudulent  representations  by  another. —  B.  contracted 
to  sell  to  M.  certain  timber  lands,  but  no  timber  was  to  be  cut  without  written  permission  of 
the  vendor  until  the  lands  were  paid  for.x  With  B.*s  assent  M.  assigned  the  contract  to  L., 
and  R  gave  permission  to  L.  to  cut  timber  in  consideration  of  the  latter*s  guaranty  of  the 
payments  stipulated  in  the  original  contract.  In  an  action  by  B.  against  L.  upon  the  guar- 
anty, it  was  held  that  the  fraudulent  representations  of  M.  to  L.  in  the  contract  between 
them,  in  which  representations  B.  did  not  participate,  did  not  release  L.  from  liability  upon 
his  guaranty.    Lumber  Co.  v.  Buchtel,*  11  Otto,  633. 

§  806.  Guaranty  of  ceeeptance  ma:!o  by  one  partner  drawing  bills  on  the  firm  — Stat- 
ute of  frauds.'— Where  one  member  of  a  partnership  was  authorizedto  procure  funds  at  a  for- 
eign port  and  draw  bills  for  the  amount,  and  he  did  so,  directing  the  bills  to  be  charged  to  the 
whole  concern,  and  signed  the  bills  with  his  own  ncme  alone,  it  was  held  that  the  partner- 
ship was  liable  on  the  bills,  and  that  their  undertaking  was  in  the  nature  of  a  guaranty  of 
ac(!eptance  and  payment,  and  was  not  within  the  statute  of  frauds,  because  the  undertaking 
w.is  to  answer  for  their  own  debt  and  not  that  of  another.  Van  Reimsdyk  v.  Kane,  1  Gall., 
641. 

§307.  Guaranty  construed  —  Legal  proceedings  i^ainst  debtor  condition  precedent  to 
recovery  thereon, —  The  complaint  alleged  that  defendants  promised  that  if  the  plaintiff 
would  endeavor  to  collect  the  amount  of  the  loss  described  from  the  Qrand  Trunk  Railway 
Company,  the}',  the  defendants,  would  pay  the  said  claim  if  the  Qrand  Trunk  Railway 'Com- 
pany did  not  do  so.  Held,  that  the  cause  of  action  was  in  effect  a  guaranty  by  defendant ; 
and  that  some  proceedii^g  at  law  was  a  condition  precedent  to  recovery  upon  it.  Phoenix  Ins. 
Co.  V,  Louisville,  etc.,  R.  Co.,*  8  Fed.  R.,  142.     See  §  184. 

§  80S.  Liability  upon  guaranty  extinguished  by  subsequent  contract.— Where  a  deceased 
partner  had,  in  his  life-time,  transferred  his  individual  debt  against  a  third  person  to  the 
firm,  getting  credit  therefor  and  guarantying  its  collection,  it  was  held  that  by  a  contract  be- 
tween his  executor  and  the  surviving  partner,  whereby  the  latter  purchased  all  the  interest  of 
the  deceased's  estate  in  the  partnership,  subject  to  all  possible  liabilities  of  such  estate  for  the 
transactions  of  the  firm,  and  agreeing  to  indemnify  the  estate  against  all  liability  growing 
out  of  such  transactions,  the  liability  of  the  estate  upon  the  guaranty  of  the  deceased  was 
extinguished.     Brown  v,  Slee,*  13  Otto,  828. 

§  31)0.  Guaranty  in  bonds  running  to  whomsoerer  takes  them.—  Plaintiff's  declaration  al- 
leged that  the  defendant  railroad  had  leased  the  St.  Louis,  Lawrence  &  Denver  Railroad,  and 
had  become  bound  to  pay  the  company  $60,000  annually,  to  enable  it  to  negotiate  its  bonds  and 
raise  money ;  and  that  defendant  had  caused  or  consented  to  the  representations  contained 
in  the  said  bonds  to  the  effect  that  the  interest  on  them  was  guarantied  by  defendant  during 
the  entire  term  of  its  lease,  a  period  longer  than  that  within  which  the  bonds  by  their  terms 
fell  due.  Upon  demuri*er  it  was  held  that  defendant's  promise  was  a  direct  one  to  who  ever 
took  the  bonds  on  the  faith  of  it,  and  amounted  to  a  guaranty  by  defendant  to  any  such 
party.    Opdyke  r.  Pacific  Railixmd,*  8  Dill..  55. 

•  §810.  Action  against  guarantor  for  money  bad  and  received  by  one  furnishing  goods 
under  a  guaranty. —  Where  goods  are  received  by  a  creditor  on  a  letter  of  ^aranty  and  the 
guarantor  credited  with  their  value  in  the  account  between  him  and  his  creditor,  such  action 
will  not  enable  one  who  furnishes  the  goods  under  the  guaranty  to  maintain  an  action  against 
the  guarantor  for  money  had  and  received.    Bums  v.  Semraes,*  4  Cr.  C.  C,  702. 

§  311.  Bill  of  sale  as  indemnity  —  Lien  for  another  debt.—  A  bill  of  sale  to  plaintiff  of 
certain  hides  in  the  vat,  to  indemnify  him  as  surety  for  the  defendant  on  an  obligation  which 
is  subsequently  satisfied,  will  not  give  plaintiff  a  lien  on  the  hides  as  security  against  a  liability 
on  another  debt  of  the  defendant.  (The  hides  had  passed  into  the  hands  of  a  purchaser,  and 
a  prayer  for  a  delivery  of  the  hides  was  refused.)    Talbot  v.  McPherson,*  8  Cr.  C«  C,  281. 

§  812.  The  guaranty,  by  a  city,  of  the  payment  of  notes  giyen  by  land  owners  for  work 
done  on  streets  imposes  an  obligation  on  the  city  to  pay  at  maturity,  and  is  not  a  guaranty 
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of  the  ultimate  solvency  and  liability  of  the  land  owners.    City  of  Memphis  v.  Brown,  1 
Flip.,  200. 

$^313.  A  city  having  entered  into  a  contract  for  paving,  its  streets  inserted  this  clause  in  its 
agreement  with  the  contractors:  **  The  city  will  and  does  hereby  guaranty  to  the  contractors 
the  payment  of  said  amounts  as  so  assessed  against  the  property  owner  or  owners  for  the 
pavement,^  etc.  Hetd,  that  this  was  a  guaranjty  of  payment  and  not  of  collection,  and  that  a 
suit  was  maintainable  against  the  city  without  a  previous  suit  against  the  property  owners. 
Held  also,  that  the  fact  that  the  courts  subsequently  decided  that  the  property  owners  could 
not  be  made  to  pay  did  not  release  the  city  from  its  liability  as  guarantor.  The  city  cannot 
set  up  the  illegality  of  the  proposed  detail  of  payment  as  a  defense.  City  of  Memphis  v. 
Brown,  20  Wall.,  809  (Corp.,  g^  2318-23). 

g  314.  Previoas  aathorlty  to  draw  is  an  aeceptance.— An  authority  given  by  a  factor  to 
his  principal,  to  draw  on  him  for  the  proceeds  of  property  sold,  is  an  acceptance  of  a  bill 
drawn  against  such  proceeds  in  accordance  with  the  terms  of  the  letter.  Ogden  v.  Gilling- 
ham.  Bald.,  44. 

^  Slo.  Aathority  to  draw  ob  either  of  two  persons.—  Where  a  letter  of  credit  gives  a  per- 
son authority  to  draw  on  "  A.  B.,  or  me,**  a  failure  to  obtain  payment  of  A.  B.  will  authorize 
a  draft  on  the  writer.     Lanusse  v.  Barker,  8  Wheat.,  145. 

§  316.  Promise  to  accept  bills,  made  to  the  drawer,  bnt  shown  bj  hfm  to  others  —  Priv- 
ity.—  A  letter  of  credit  w^ritten  by  persons  who  are  to  become  the  drawees  of  bills  drawn 
under  it,  wherein  they  promise  to  accept  such  bills  when  drawn,  and  which,  though  ad- 
dressed to  the  person  who  is  to  be  the  drawer  of  the  bill,  is  designed  to  be  shown  to  such 
persons  as  the  drawer  may  desire,  to  induce  them  to  advance  money  on  or  take  the  bills 
when  drawn,  will  be  an  available  contract  in  favor  of  the  persons  to  whom  the  letter  of 
credit  is  shown,  who  advance  money  and  take  the  bills  on  the  faith  thereof,  and  is  not  void 
for  want  of  privity  between  them  and  the  persons  writing  the  letter  of  credit.  Russell  v. 
Wiggin,  2  Story,  229. 

§817.  Letter  of  credit  creating  no  debt^  bnt  only  an  authority  to  create  a  debt  — 
Waiver.-—  W.,  of  London,  having  funds  belonging  to  the  plaintiff,  gave  him  a  letter  of  credit 
on  the  defendants  at  Hamburgh  for  money  there  and  credit  at  Stratsund.  The  plaintiff  ob- 
tained money  at  Hamburgh,  and  a  letter  of  credit  to  Stratsund,  of  which  he  made  no  use, 
and  which  he  informed  the  defendants  he  should  not  use  after  he  went  to  Paris,  but  would 
draw  direct  on  W.  From  Paris  he  wrote  to  the  defendants  that  he  had  learned  that  W.  had 
fail<Hl  and  that  he  should  draw  on  them.  They  declined  to  honor  his  bills,  but  he  drew  on 
them  from  Boston  for  the  amount  of  the  credit  at  Stratsund.  Held,  in  an  action  on  the 
draft,  that  the  letter  of  credit  on  Stratsund  did  not  create  any  debt  or  contract  between  the 
immediate  parties  thereto,  but  that  it  was  only  an  authority  to  create  a  debt  by  a  draft  on 
the  defendants  from  Stratsund,  and  that  the  plaintiff  had  waived  his  right  to  draw  on  them, 
lienow  r.  Pitcairn,*  2  Paine,  517. 

8  31$.  Revocation  of  letter  of  credit  mnst  be  express.— Where  a  letter  of  credit  contains 
an  explicit  contract  its  revocation  by  implication  will  not  be  favored,  but  the  revocation 
must  be  express  and  unequivocal.    Lanusse  v.  Barker,  8  Wheat,  148. 

§  819.  Construction  of  agreement  as  to  whether  a  letter  of  credit  has  been  used.- This 
was  an  action  for  a  commission  upon  a  certain  amount  alleged  to  have  been  drawn  in  bills 
upon  plaintiffs  under  a  letter  of  credit  given  by  them  to  the  defendant.  The  circular  issued 
by  the  plaintiffs,  with  reference  to  which  the  letter  of  credit  was  given  and  accepted,  stated 
that  the  '*  bank  commission  on  credits  or  bills  east  of  the  Cape  of  Good  Hope  (was)  to  be  two 
percent.^  The  question  whether  the  commission  was  due  depended  on  whether  the  credit 
had  been  txaed.  It  was  held  that  the  mere  drawing  of  any  bill  under  the  letter  of  credit  in 
favor  of  a  third  person,  who,  upon  the  faith  of  the  credit,  took  and  received  the  same  for 
value,  and  was  entitled  to  hold  and  use  the  same  upon  his  own  account,  was  a  u»e  of  the  let- 
ter of  credit,  although  such  bill  was  subsequently  destroyed  and  never  presented  for  accept- 
ance or  payment.     Baring  r.  Lyman,*  1  Story,  898. 

g  820.  Purchaser  assuming  a  contract  of  indemnity  of  the  seller.— Oreen  &  Barker. 
being  owners  of  five-ninths  of  a  ship,  of  w^hich  Carrington  was  also  a  part  .owner,  and  the 
aqpercargo  and  manager  of  the  business,  wrote  to  Smith  &  Co.,  making  themselves  respon- 
sible for  all  contracts  which  Carrington  should  make  with  them  on  the  business  of  the  ship. 
dark  afterwards  purchased  the  interest  of  Oreen  &  Barker,  and  wrote  Smith  &  Co.,  saying: 
*'  Green  &  Barker*s  contract  with  you  shall,  in  every  respect,  be  fully  complied  with,  the 
aame  as  it  would  have  been  done  with  them,  had  they  continued  owners.*'  It  was  held  that 
this  made  Clark  responsible  to  Carrington  as  far  as  Green  &  Barker  were  responsible,  and 
that  he  waa,  therefore,  liable  for  five-ninths  of  a  judgment  recovered  by  Smith  A  Co.  against 
Carrington  upon  the  contract.    Clark  v.  Carrington,*  7  Cr.,  808. 
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§  821.  Jadgment  agr^inst  person  to  be  indemnifled  admissible  in  snit  on  eontraet  of  in- 
demnity.— In  ft  case  of  warranty  and  indemnity,  a  judgmeM  against  the  person  to  be  in- 
demnified, if  fairly  obtained,  especially  if  obtained  on  notice  to  the  warrantor,  is  admissible 
in  a  suit  against  him  on  his  contract  of  indemnity.    Ibid, 

L  Covenants  and  Warranties. 

[See  Saus.] 

Summary—  Warranty  of  quality;  breach;  recoupment,  §  d22.— Statement  in  eharter-pariy 

aa  to  time  of  sailing^  %  828. 

§  822.  When  a  warranty  of  quality  of  goods  "sold  is  broken,  the  resulting  damages  may  be 
shown  in  recoupment  in  an  action  for  the  price  of  the  goods.  West,  Bradley  &  Cary  Manuf. 
Co.  V.  Ansonia  Brass  and  Copper  Co.,  g  824. 

$^  328.  A  statement  in  a  charter-party,  that  the  vessel  named  will  sail  on  a  certain  day, 
amounts  to  a  warranty  to  that  effect,  and  is  a  condition  precedent  to  a  right  to  recover  on 
the  charter-party.     Deshon  v,  Fosdiclc,  g§  325,  826. 

[Notes.—  See  §§  327-330.] 

WEST,  BRADLEY  &  CARY  MANUFACTURING  COMPANY  v.    ANSONIA  BRASS  & 

COPPER  COMPANY. 

(Circuit  Court  for  Connecticut:  4  Federal  Reporter,  145-147.    1880.) 

Opinion  by  Shipman,  D.  J. 

Statement  of  Facts. —  This  is  an  action  of  general  assumpsit  which  was 
tried  by  the  court,  the  parties  having  by  agreement  waived  a  trial  by  jury. 
The  plaintiff's  account,  upon  which  the  suit  was  brought,  is  for  clock  springs 
of  various  kinds  which  were  furnished  by  the  plaintiff  to  the  defendant  be- 
tween July  8,  1875,  and  February  23,  1876,  upon  the  defendant's  orders.  ^The 
principal  of  the  account  was  $1,552.  It  is  not  denied  by  the  defendant  that  it 
received  the  goods  which  were  thus  f unwished,  and  that  they  have  not  been 
paid  for.  The  defense  is  the  recoupment  of  damages  resulting  from  the  breach 
of  the  plaintiff's  warranty  of  the  quality  of  the  clock  spring  which  it  sold  to 
the  defendant.  In  the  summer  of  1874  the  plaintiff,  through  Mr.  Alanson 
Cary,  its  authorized  agent,  solicited  from  the  defendant  orders  for  clock 
springs.  The  defendant  was  largely  engaged  in  the  manufacture  of  clocks. 
The  plaintiff  was  an  extensive  steel-spring  manufacturer,  and  had  just  com- 
menced to  make  polished  clock  springs.  The  defendant  had  been  buying  its 
springs  from  Edward  E.  Dunbar,  of  Bristol.  The  Dunbar  spring  was  of 
excellent  quality  and  had  a  good  reputation.  Mr.  Cary,  before  any  orders 
were  given,  showed  the  defendant  his  samples  of  springs  and  received  speci- 
mens of  the  Dunbar  spring,  and  had  two  interviews  with  the  defendant's 
superintendent  and  the  foreman  of  the  movement  department  at  Ansonia,  and 
one  interview  with  the  superintendent  and  the  New  York  agent  at  New  York. 
At  Ansonia,  Mr.  Cary  said  that  he  (meaning  the  plaintiff)  would  guaranty  his 
springs  to  be  equal  to  the  Dunbar  spring,  and  that  they  would  run  more  evenly 
than  those  which  the  defendant  was  using.  It  was  understood  that  plaintiff's 
springs  would  be  but  seven  and  a  half  feet  in  length,  while  the  Dunbar  spring 
was  nine  feet  long.  The  representation  and  the  guaranty  of  Cary  were  that 
his  seven-and-a-half-foot  spring  would  be  equal  in  efficiency  to  the  nine-foot 
spring  of  Dunbar.  The  eight-day  spring  of  Dunbar  ran  with  uniformity  at 
least  eight  days.  This  guaranty  was  given  as  an  inducement  to  the  defendant 
to  become  the  plaintiff's  customer.  The  additional  inducements  were  a  lower 
price  than  that  of  the  Dunbar  spring  and  an  exchange  trade. 
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While  these  negotiations  were  going  on,  and  before  any  orders  had  been 
given  to  the  defendant,'  Mr.  Gary  sent  defendant,  on  September  24, 1874,  one 
of  the  plaintifiTs  clock  springs,  and  wrote  the  defendant,  among  other  things, 
as  follows:  ''One  thing  we  can  guaranty,  that  they  [the  springs]  will  run  more 
uniform  than  anything  you  have  ever  U3ed,  and  will,  also,  guaranty  them  equal 
to  any  French  spring  made."  Samples  were  sent  by  the  plaintiff  and  tested  to 
a  certain  extent.  These  negotiations  finally  culminated  in  an  experimental 
order  for  five  hundred  springs,  about  November  1, 1874,  which  were  sent  No- 
vember 12,  1874,  and  th&  defendant  replied  that  he  would  have  them  thor- 
oughly tested  and  give  a  decision.  The  test  was  apparently  satisfactory,  for 
orders  followed  and  continued  to  be  given  until  February  23,  1876,  at  which 
date  goods  to  the  amount  of  about  $14,450  had  been  furnished  and  had  been 
paid  for,  with  the  exception  of  the  bill  of  $1,552,  now  in  suit.  During  the  first 
part  of  the  time,  modifications  in  thickness  and  in  minor  particulars  were  sug- 
gested or  directed  by  the  defendant,  which  suggestions  were  complied  with. 

§  324.  Warrantt/  of  quality. 

The  representations  which  were  made  by  the  plaintiff  were  not  mere  expres- 
sions of  opinion,  but  amounted  to  a  warranty  of  quality;  and  this  warranty 
was  not  intended  to  be  temporary,  and  to  terminate  with*  the  selection  of  par- 
ticular sizes  and  dimensions,  but  it  was  intended  to  be  a  guaranty,  for  a  reason- 
able time  after  the  defendant  had  given  its  custom,  that  the  plaintiff^s  springs 
should  be  equal  in  quality  and  efficiency  to  the  Dunbar  springs  of  nine  feet  in 
length,  which  were  used  for  the  same  respective  purposes.  The  defendant  did 
not  test  its  movements  except  by  starting  them  in  running  order.  They  were 
speedily  put  into  cases  or  they  were  boxed  and  sent  to  the  New  York  office. 
There  the  movements  were  fitted  and  were  set  runtiing.  The  eight-day  move- 
ments ran  eight  days,  and  no  imperfection  was  apparent.  They  were  sold  to 
wholesale  dealers  and  by  them  to  retailers. 

After  a  while  complaints  began  to  come  back  to  the  defendant  in  regard  to 
these  clocks,  and  it  was  discovered  that  the  springs  lost  their  elasticity  after 
being  wound  a  number  of  times,  and,  being  seven  and  a  half  or  ^ight  feet  long, 
they  ran  down  before  the  expiration  of  the  eight  days.  There  was  a  want  of 
permanent  power  in  the  spring,  but  to  what  the  lack  was  due  the  plaintiff's 
witnesses  did  not  know.  This  defect  existed  only  in  the  eight-day  springs,  and 
it  existed  both  in  the  time  and  strike  springs.  Clocks  were  returned,  orders 
were  countermanded,  and  defendant  subjected  to  annoyance,  loss  of  reputation, 
and  16  direct  pecuniary  damage.  The  testimony  as  to  the  general  annoyance 
to  which  it  was  subjected  by  reason  of  this  imperfection  was  abundant.  The 
evidence  as  to  items  of  direct  pecuniary  damage  was  not  abundant.  The 
plaintiff's  bill  and  interest  thereon  to  September  25,  1879,  was  $1,984.55. 
The  immediate  and  direct  pecuniary  damage  to  the  defendant,  resulting  from 
the  plaintiff's  breach  of  warranty  upon  said  eight-day  clock  springs,  was,  with 
interest  from  the  dates  of  the  respective  items  of  damage,  at  least  the  sum  of 
$1,984.55,  and  I  do  not  find  affirmatively  that  it  exceeded  said  sum.  I  there- 
fore find  the  issue  for  the  defendant,  and  that  judgment  should  be  for  the 
defendant  to  recover  its  costs. 
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DESHON  V,  FOSDICK. 
(Circuit  Court  for  Louisiana:  1  Woods,  286-290.     1872.) 

Opinion  by  Woods,  J. 

Statemknt  op  Facts. —  The  petition  alleges  that  on  March  10, 1871,  the  snip 
E.  Sherman,  then  lying  in  the  port  of  Boston,  was  chartered  by  plaintiffs,  who 
were  the  owners,  to  defendants  for  the  purpose  of  transporting  cotton  from 
the  port  of  New  Orleans  to  some  European  port,  at  a  rate  of  freight  agreed 
upon.  That  in  pursuance  of  the  contract,  the  ship  sailed  for  New  Orleans, 
and  arrived  on  the  12th  day  of  April.  That  on  her  arrival  she  was  accepted 
by  the  defendants,  but  on  April  19th  they  repadiated  the  contract  and  declared 
they  would  not  accept,  and  would  mot  receive  the  ship.  The  plaintiffs  aver 
that  by  reason  of  the  premises  they  have  been  damaged  in  the  sum  of  $6,793,73, 
with  interest,  from  judicial  demand,  for  which  they  ask  judgment. 

The  defendants  plead:  1.  A  general  denial.  2.  That  they  did  by  letter 
and  telegrams  agree  to  charter  said  ship  on  the  understanding  and  representa- 
tion that  she  would  sail  from  Boston  on  Wednesday,  the  8th  day  of  March, 
1871,  but  that  she  did  not  sail  for  several  days  after  that  time,  and  that  as  soon 
as  defendants  were'  advised  of  that  fact  they  gave  notice  to  plaintiff,  Wm. 
Deshon,  who  was  master  of  said  ship  before  she  was  tendered  to  them  under 
said  charter-party,  that  they  were  not  bound  to  take  her  under  said  charter- 
party,  and  no  tender  was  thereafter  made  to  defendants. 

The  evidence  in  the  case  establishes  these  facts:  On  the  9th  of  March, 
1871,  the  defendants  telegraphed  from, New  Orleans  to  Howes,  Ryde|;&  Co., 
in  Boston,  the  agents  of  plaintiffs,  as  follows:  ^' Shall  we  close  Sherman; 
Liverpool;  three  farthings;  Havre,  1  1-2,  Continent,  13-16." 

On  the  10th  of  March  the  foregoing  dispatch  was  answered  by  Howes, 
Ryder  &  Co.,  as  follows :  "Close  Sherman,  three  farthings  Liverpool;  13-16, 
Continent;  full  cargo."  On  March  10th,  after  the  receipt  by  defendants  of 
this  dispatch,  and  before  it  was  answered  by  them,  defendants  received  a  letter 
written  by  Howes,  Ryder  &  Co.,  on  the  6th  of  March,  in  which  they  say: 
"Our  ship  E.  Sherman  will  sail  on  Wednesday  for  your  port.  We  have  given 
our  captain  letters  of  introduction  to  your  house,  and,  if  he  is  not  chartered 
before  he  arrives,  hope  you  will  look  after  him  immediately  and  offer  him  some 
good  business.  He  has  given  me  authority  to  close  him  at  three  quarters  Liv- 
erpool. At  any  time  you  can  offer  her  that  before  he  arrives,  please  let  us 
bear  from  you,  and  we  hold  the  opportunity  to  accept  the  first  offer  made  at 
those  rates  from  any  house,"  etc. 

After  the  receipt  of  this  letter  and  of  the  telegram  of  Howes,  Ryder  &  Co.,  of 
the  10th  of  March  above  given,  and  on  the  evening  of  that  day,  the  defendants 
sent  the  following  telegram  to  Howes,  Ryder  &  Co.:  "Sherman  closed.  Liv- 
erpool, three  farthings;  Havre,  one  and  a  half,  or  Continent,-  thirteen-six- 
teenths."  It  is  further  shown  by  the  testimony  of  the  defendant  Fosdick  that, 
had  he  not  received  on  the  10th  the  letter  of  Howes,  Ry^der  &  Co.,  advising 
him  that  the  Sherman  would  sail  for  Boston  on  8th  of  March,  he  would  not 
have  sent  his  telegram  of  that  date  closing  the  contract  chartering  the  ship. 

§  325.    What  neceaaatn/  to  complete  a  contracL 

The  pleadi^^gs  and  evidence  present  two  questions  for  decision.  The  first  is. 
Did  the  telegram  of  defendants  of  the  9th  of  March,  and  the  reply  thereto  of 
Howes,  Ryder  &  Co.,  of  the  10th,  complete  and  conclude  the  contract  of  the 
parties?    A  negative  answer  must  be  given  to  this  question.    The  telegram  of 
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Ihe  9th  was  an  iiTquiry  to  which  the  telegram  of  the  10th  was  an  answer.  It 
meant  simply,  Will  you  charter  your  vessel  on  the  terras  named?  The  answer 
isy  in  effect,  an  affirmative  reply.  This  does  not  make  a  contract  until  the  de- 
fendants have  sent  another  dispatch  accepting  tbat  ship  on  the  terms  specified. 
Bot  it  is  to  be  observed  that  tlie  terms  in  the  answer  of  Howes,  Ryder  &  Co. 
do  not  correspond  with  the  inquiry  propounded  in  the  telegram  of  defendants. 
They  inquire,  "Shall  we  close  Sherman,  Liverpool,  three  farthings;  Havre, 
one  and  a  half;  Continent,  thirteen-sixteenths?"  In  the  answer  of  Howes, 
Kyder  &  Co.,  nothing  is  said  about  the  rates  to  Havre,  and  the  words  "full 
cargo"  are  added.  So  that  by  the  passage  of  these  two  telegrams  the  minds 
of  the  parties  had  not  concurred  upon  the  terms  of  ^the  contract.  A  second 
dispatch  from  defendants  was  necessary  to  complete  the  contract^  and  this 
was  sent  on  the  night  of  March  lOih,  after  the  reception  by  defendants  of  the 
letter  of  Howes,  Ryder  &  Co.,  dated  March  6th. 

§  326.  A  stipulation  that  a  vessel  will  sail  on  a  day  stated  is  a  condition 
precedent.  If  she  does  not  sail  for  two  days  after ^  it  is  a  breach  of  the  con- 
tf*act 

Other  questions  to  be  determined  are.  Did  the  statement,  made  in  the  letter 
of  the  6th,  that  the  Sherman  would  sail  on  the  8th,  form  a  part  of  the  contract? 
And  if  it  did,  was  it  a  mere  representation,  or  was  it  a  condition  precedent!  I 
can  see  no  reason  why  the  element  b}^  which  the  date  of  the  sailing  of  the  ship 
was  fixed  should  be  excluded  from  the  contract  anv  more  than  the  rates  of 
freight.  Howes,  Ryder  &  Co.  were  corresponding  with  defendants,  both  by 
letter  and  telegram,  in  reference  to  the  chartering  of  the  ship.  Before  defend- 
ants finully  closed  the  contract,  they  had  before  them  the  telegram  of  Howes, 
Ryder  &  Co.,  fixing  the  rates  of  freight,  and  tb^ir  letter  naming  the  day  when 
the  ship  would  sail  from  Boston.  It  is  fair  to  presume  that  both  operated  on 
the  mind  of  defendants  in  inducing  them  to  charter  the  ship,  and  the  express 
testimony  is  that  such  was  the  fact.  We  may  then  conclude  that  the  sailing 
of  the  ship  on  the  8th  of  March  was  a  part  of  the  contract. 

Bni  was  it  a  condition  precedent?  Did  it  amount  to  a  warranty  that  the 
ship  should  sail  on  the  day  named?  This  question  appears  to  be  settled  by  the 
case  of  Lowber  v.  Bings,  2  Wall.,  728,  and  the  cases  cited  in  the  opinion  of 
the  court.  In  that  case  it  was  held  "  that  a  stipulation  in  a  charter-party  that 
the  chartered  vessel,  then  in  distant  seas,  should  proceed  from  one  port  named 
to  another  port  named  with  all  possible  dispatch,  is  a  warranty  that  she  will  so 
proceed,  and  goes  to  the  root  of  the  contract;  it  is  not  a  representation  simply 
that  she  will  so  proceed,  but  a  condition  precedent  to  the  right  of  recovery." 
In  Glabolm  v.  Hays,  2  Mann.  &  G.,  257,  cited  by  counsel,  and  referred  to  by 
the  court  in  Lowbor  v.  Bangs,  the  language  of  the  charter-party  was,  "the 
vessel  to  sail  from  England  on  or  before  the  ith  of  February  next,"  and  this 
was  held  to  be  a  condition  precedent.  In  Ollive  v.  Booker,  1  Exch.,  416,  the 
vessel  was  described  as  "now  at  sea,  having  sailed  three  weeks  ago,"  and  it 
was  held  that  the  lime  at  which  the  vessel  sailed  was  material,  and  the  state- 
raent  in  the  charter-party  amounted  to  a  warranty.  See,  also,  Oliver  v.  Fielden, 
4  Exch..  135;  Crookewit  v.  Fletcher,  1  Hurl.  &  N.,  912;  Behn  v.  Burness, 
8  Law  Times,  207,  April,  1803. 

Holding,  therefore,  that  the  statement  made  by  Howes,  Ryder  &  Co.,  the 
agents  of  the  owners,  in  their  letter  of  March  6th,  that  the  Sherman  would  sail 
on  the  8th,  entered  into  the  contract  of  the  parties  and  amounted  to  a  war- 
ranty, and  there  being  no  dispute  of  the  fact  that  she  did  not  sail  until  the 
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10th,  I  am  of  opinion  that  plaintiff  has  shown  no  case  for  a  pecovery,  and  that 
there  must  be  a  finding  and  judgment  for  costs  in  favor  of  defendants. 

§  8^7.  Contract  to  make  a  specifle  article ~  Warranty  as  to  its  nsefnlness— Hidden  de- 
fects.—  Where  a  party  contracts  to  make  a  specific  article  the  rule  is  that  the  article  must  be 
fit  for  use,  and  not  merely  that  the  maker  shall  use  his  best  skill  to  make  it  so.  In  such  a 
case,  also,  the  maker  is  liable  for  hidden  defects  in  the  materials  used.  Cunningham  v.  HaU, 
1  Spr.,  405. 

§  828.  A  description  of  flonr  as  ''  Haxall  *^  is  a  warranty  that  the  flour  was  manufactured 
at  mills  using  that  brand.  And  the  purchaser  may  recover  any  difference  in  the  value  of 
that  and  an  inferior  brand.    Lyon  v.  Bertram,  20  How.,  149  (§§  1580-84). 

§  820.  DeliTcry  of  a  specific  thing  in  satisfaction  of  a  debt -— Warranty  of  aathority  so 
to  dispose  of  it. — In  ordinary  cases  of  the  delivery  and  acceptance  of  a  specific  thing  in 
satisfaction  or  compromise  of  a  debt,  there  is  an  implied  understanding  or  condition  that  the 
debtor  guaranties  his  authority  to  dispose  of  the  thing  in  that  way,  and  that  a  failure  in  this 
behalf  will  place  the  parties  back  in  their  original  relations  to  each  other ;  but  where  a  clear 
understanding  not  to  guaranty  such  right  of  disposition  appears,  no  guaranty  will  be  implied. 
Chapman  v.  Wilson,  5  Fed.  R.,  815. 

§  880.  A  corenaut  in  a  conveyance,  by  an  executor,  of  land  belonging  to  his  testator, 
made,  as  expressly  stated,  as  such  executor  and  not  otherwise,  recited  *'  that  the  said  premises 
were  in  due  form  of  law  entered  upon  and  taken  by  executor  as  aforesaid  to  satisfy  a  debt 
actually  due,"  etc.,  *'  and  that  all  the  forms  of  law  relating  to  the  setting  off  of  real  estates 
for  the  payment  of  debts  due  therefrom  have  been  duly  complied  with."  Held,  that  the 
covenant  was  only  for  the  regularity  of  the  proceedings  and  not  for  title  to  the  property. 
Thayer  v,  Wendell,  1  Gall.,  40. 

III.  Consideration. 

1.  In  General. 

Summary  —  Contracts  under  seal,  §831.— A'd  defense  th4xt  contract  did  not  hind  plaintiff, 
§  832.—  Promise  for  a  promise,  %  S8H,-^Sale  of  goods  for  Ulegal  purpose,  §  334. 

g  881.  A  contract  under  seal  is  presumed  to  have  been  made  upon  good  consideration,  so 
long  as  the  instrument  remains  unimpeached;  and  want  of  consideration  is  no  answer  to  an 
action  thereon.    Storm  v.  United  States,  §§  335-840. 

§  882.  Where  defendant  has  actually  received  the  consideration  of  a  written  agreement,  it 
is  no  answer  to  an  action  brought  against  him  for  a  breach  of  its  covenants  to  say  that  the 
agreement  did  not  bind  plaintiff  to  perform  the  promises  on  his  part  therein  contained,  pro- 
vided it  appears  that  the  promises  in  question  have,  in  fact,  been  performed  in  good  faith,  and 
without  prejudice  to  defendant.  So,  where  S.  contracted  to  furnish  the  United  States  with 
certain  forage  supplies,  bi^eaches  of  the  convenants  occurred,  and  the  United  States  brought 
suit  against  S.  on  his  bond  for  faithful  performance;  the  defense  was  set  up  that  the  agree- 
ment might  have  been  terminated  at  any  time  at  the  election  of  the  United  States,  and  hence 
was  not  binding  for  want  of  mutuality;  it  appeared  that  supplies  had  been  furnished  to  the 
United  States  and  paid  for  by  them,  and  it  was  held  that  the  United  States  were  entitled  to 
maintain  their  action  on  the  bond.     Ibid. 

■ 

g  888.  A  promise  by  plaintiff,  apart  from  any  question  of  performance,  may  be  a  good  con- 
sideration for  a  promise  by  defendant.  So  where,  in  an  action  upon  a  promissory  note,  de- 
fendant's pleas  admitted  that  plaintiffs  promise  to  do  a  certain  thing  was  the  consideration 
for  the  notp.  it  was  held  that  the  jury  were  not  authorized  to  find  that  the  consideration  of 
the  note  haU  failed  because  plaintiff  had  failed  to  perform  his  undertaking.  Held,  also,  that 
a  consideration  moving  to  one  of  several  co-promisors  is  sufficient  to  support  the  promise  of 
all.     Philpot  V.  Gruninger,  g§  341-344. 

g  884.  A  vendor  of  goods  usually  can  maintain  an  action  of  contract  for  their  price,  even 
if  he  knew  at  the  time  of  sale  that  the  purchaser  intended  to  use  the  goods  for  an  illegal  pur- 
pose. So  an  action  of  contract  can  be  maintained  for  the  price  of  liquors  lawfully  sold  in 
Rhode  Inland  by  a  party  having  knowledge  that  the  purchaser  intended  to  resell  them  in  Mas- 
sachusetts contrary  to  the  laws  of  that  state,  there  being  no  agreement  that  the  liquors  should 
be  resold  unlawfully,  and  plaintiff  having  done  nothing  beyond  the  mere  sale  to  aid  the  pur- 
chaser in  his  unlawful  design.    Green  r.  Ck>llins,  gg  845-56. 

[Notes.— See  gg  357-^8.] 
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STORM  V,  UNITED  STATES. 
(4  Otto,  76-86.    1876.) 

Error  to  U.  S.  Circuit  Court,  District  of  California. 

§  335.    What  errors  wiU  he  revised. 

Opinion  by  Mb.  Justice  Clifford. 

Errors  of  the  circuit  court  resting  in  parol  cannot  be  re-examined  in  this 
court  b^'  writ  of  error.  Instead  of  that  the  writ  of  error  addresses  itself  to 
the  record ;  and  the  rule  is,  that  whenever  the  error  is  apparent  in  the  record, 
whether  it  be  made  to  appear  by  bill  of  exceptions,  an  agreed  statement  of 
facts  or  by  demurrer,  the  error  is  open  to  re-examination  and  correction.  What- 
ever error  of  the  court  is  apparent  in  the  record,  whether  it  be  in  the  founda- 
tion, procee<lings,  judgment  or  execution  of  the  suit,  may  be  re-examined  and 
corrected;  but  neither  the  rulings  of  the  court  in  admitting  or  excluding  evi- 
dence, nor  the  instructions  given  by  the  court  to  the  jury,  are  a  part  of  the  rec- 
ord unless  made  so  by  a  proper  bill  of  exceptions.  Suydam  v,  Williamson,  20 
How.,  433. 

Statkment  op  Facts. —  Two  of  the  defendants,  to  wit,  St(^m  and  Shrader, 
entered  into  a  written  contract  with  the  assistant  quartermaster  of  the  army, 
acting  in  behalf  of  the  United  States,  to  deliver  at  the  several  places  therein 
mentioned,  in  and  about  the  harbor  of  San  Francisco,  in  such  quantities  and 
sach  monthly  proportions  as  the  quartermaster  should  determine,  one  million 
pounds  of  barley,  one  million  pounds  of  oats,  two  million  pounds  of  hay,  called 
oat  hay,  and  live  hundred  thousand  pounds  of  straw;  it  being  stipulated  that 
the  contractors  should  receive,  as  pa^yment  for  the  supplies  delivered  and  ac- 
cepted nnder  the  contract,  the  following  prices,  in  gold  coin,  or  equivalent  in 
legal- tender  notes,  to  wit,  $10.65  for  each  one  thousand  pounds  of  barley, 
$12.65  for  each  one  thousand  pounds  of  oats,  $5.90  for  each  one  thousand 
pounds  of  hay,  and  $4.30  for  each  one  thousand  pounds  of  straw. 

Forage  and  straw  to  be  delivered,  it  was  stipulated,  should  be  of  the  best 
quality  in  the  market;  and  if,  in  the  opinion  of  the  commanding  ofBcer  at  the 
place  of  delivery,  it  was  unfit  or  of  a  quality  inferior  to  that  prescribed  by  the 
contract,  it  was  stipulated  that  a  survey  should  be  held  by  one  or  more  officers, 
to  be  designated  by  the  commanding  officer,  and  that  the  board  of  survey 
should  have  power  to  reject  the  whole  or  such  portions  of  the  same  as  appeared 
unfit  for  issue,  or  of  a  quality  inferior  to  the  contract.  Supplies  of  the  kind 
were  to  be  not  only  of  the  best  quality  in  the  market,  but  clean  and  fit  for  im- 
mediate use.  In  case  of  failure  or  deficiency  in  quantity  or  quality  delivered, 
power  was  vested  by  the  contract  in  the  assistant  quartermaster  or  bis  suc- 
cessor to  supply  the  deficiency  by  purchase  in  open  market;  and  the  contract 
provides  that  the  contractors  shall  pay  the  difference  in  cost  in  gold  coin,  or  its 
equivalent  in  legal-tender  notes. 

Public  contractors  of  the  kind  are  required  to  give  bond  with  sureties  to  the 
United  States  for  the  faithful  performance  of  their  contracts;  and  the  declara- 
tion shows  that  the  contractors  in  this  case  gave  bond  to  the  United  States, 
with  the  other  two  defendants  as  sureties,  in  the  sum  of  $12,000,  conditioned 
that  if  the  contractors  observe,  perform,  fulfil  and  keep  the  covenants  and  stip- 
ulations of  their  written  agreement,  the  obligation  shall  be  void;  otherwise,  to 
remain  in  full  force  and  virtue. 

Breaches  of  the  conditions  occurred,  as  the  United  States  alleged,  and  they 
institated  the  present  action  of  debt  on  the  bond  against  the  principals  and 
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their  sureties.  Distinct  breaches^of  the  agreement  were  assigned  in  the  decla- 
ration, as  fully  appears  in  the  record.  Service  was  made,  and  the  defendants 
appeared  and  liled  an  answer,  setting  forth  the  following  defenses:  1.  They 
deny  all  and  singular  the  allegations  of  the  declaration.  2.  That*  at  the  close 
of  December,  1870,  there  was  due  and  owing  to  the  .contractors  under  the 
agreement  the  sum  of  $1,476.43,  for  supplies  furnished  and  accepted  by  the 
commanding  officers  at  the  respective  places  of  delivery.  3.  That  the  con- 
tractors up  to  that  time  and  during  that  month  had  delivered  all  such  quantities 
and  proportions  of  forage  and  straw  as  were  required  by  the  assistant  quarter- 
master, and  of  the  best  quality  in  the  market.  4.  That  the  assistant  quarter- 
master during  the  whole  of  that  time  had  funds  on  hand  to  pay  and  discharge 
the  full  amount  due  to  the  contractors,  as  contemplated  by  the  agreement. 
5.  That  the  quartermaster  wrongfully  refused  to  pay  the  amount  due  and 
owing  to  the  contractors  or  any  part  thereof.  6.  That  the  contractors,  in  con- 
sequence of  such  wrongful  refusal  and  neglect  to  pay  and  discharge  the  amount 
due  and  owing  to  them,  on  the  3d  of  January,  1871,  personally  notified  the  as- 
sistant quartermaster  that  they  elected  to  treat  the  agreement  as  rescinded  and 
abandoned,  and  tbat  they  did  not  intend  to  furnish  any  more  supplies  under  the 
same. 

Subsequently  the  parties  went  to  trial,  and  the  verdict  and  judgment  were 
for  the  plaintiffs  in  the  sum  of  $2,615.40.  Exceptions  were  duly  Hied  by  the 
defendants,  and  they. sued  out  a  writ  of  error  and  removed  the  cause  into  this 
court.  Since  the  case  was  entered  here  the  defendants  below  have  filed  a  brief 
as  required  by  the  rules  of  the  court;  but  it  does  not  contain  either  a  statement 
of  the  case  or  an  assignment  of  errors.  Such  a  party,  under  such  circumstances, 
is  not  entitled  to  be  heard;  but  inasmuch  as  the  plaintiffs  below  have  filed  a 
printed  brief  in  the  case,  without  objecting  that  the  defendants  have  not  com- 
plied with  the  twenty-first  rule,  the  court  will  proceed  to  examine  the  questions 
presented  in  the  bill  of  exceptions  exhibited  in  the  record.  Sufficient  appears 
there  to  show  that  the  plaintiffs  offered  the  described  agreement  in  evidence  to 
sustain  the  issues  on  their  part,  and  that  the  defendants  objected  to  the  intro- 
duction of  the  same,  insisting  that  the  agreement  was  not  mutually  obligatory, 
that  it  was  given  without  consideration,  and  that  it  was  inoiierative  and  void; 
but  the  court  overruled  the  objection,  and  the  agreement  was  read  in  evidence 
to  the  jury. 

Evidence  was  also  introduced  by  the  plaintiffs  to  prove  the  quantity  and 
value  of  the  grain,  forage  and  straw  bought  in  open  market  by  the  plaintiffs, 
by  reason  of  the  failure  of  the  defendants  to  deliver  the  quantity  and  quality 
which  they  agreed  to  furnish,  in  order  to  show  the  difference  between  the  con- 
tract price  and  the  price  paid  by  the  plaintiffs  in  the  open  market,  and  the  con- 
sequent loss  to  the  plaintiffs,  as  alleged  in  their  complaint.  Inquiries  were 
made  of  the  witness  as  to  the  quantities  and  qualities  of  the  supplies  so  pur- 
chased'in  behalf  of  the  plaintiffs  during  the  three  months  next  following  the 
time  of  the  attempted  rescission  of  the  agreement  by  the  defendants,  and  the 
witness  gave  the  price  paid  for  each  parcel,  and  added  that  the  prices  paid  were 
the  regular  market  prices  in  gold  coin,  and  perhaps  a  little  less  than  he  charged 
to  other  customers,  lie  stated,  on  cross-examination,  that  sometimes  when  he 
did  not  have  the  supplies  wanted  on  hand  he  went  out  and  purchased  what  was 
necessarv  to  fill  the  order,  and  that  he  usuallv  filled  the  orders  on  the  same  or 
the  following  day. 

Without  entering  fully  into  the  details  of  the  testimony  it  is  proper  to  remark 

158 


IN  GENERAL.  %SK. 

that  he  testified  that  he  famished  sixty-nine  thousand  and  eight  pounds  of  oatsy 
seventy-seven  thousand  five  hundred  and  eighteen  pound's  of  hay,  and  twenty- 
five  thousand  seven  hundred  and  eighty-nine  pounds  of  straw  before  the  month 
closed  in  which  the  defendants  gave  the  notice  of  their  intention  to  rescind  the 
contract.  In  the  course  of  his  examination-in-chief  the  witness  gave  the  name 
of  a  firm  of  whom  he  bought  some  hay  to  fill  some  one  of  the  orders,  and  the 
defendants  inquired  of  whom  he  purchased  the  quantity  of  oats  charged  to  the 
United  States  in  his  account;  to  which  interrogation  the  plaintiffs  objected, 
and  the  court  sustained  the  objection  and  excluded  the  question. 

Due  exceptions  were  taken  to  the  preceding  rulings,  and  the  defendants  asked 
the  witness  if  he  did  not  commute  with  some  of  the  subordinate  officers  for 
so.iie  portion  of  the  forage  to  which  they  were  entitled,  paying  them  in  money 
instead  of  forage,  grain  or  straw;  and,  if  so,  he  was  asked  to  state  what  quan- 
tity of  such  supplies  were  charged  en  his  books  during  those  three  months  as 
having  been  purchased  in  open  market  which  were  not  so  purchased,  but  were 
commuted  by  the  witness  with  the  officers,  paying  them  money  instead  of  de-, 
livering  the  required  supplies;  to  which  the  witness  replied  that  be  could  tell 
by  looking  at  bis  books.  He  was  then  requested  by  the  defendants  to  look  at 
his  books  and  to  state  what  amount  of  such  supplies  within  that  period  was 
charged  by  bim  which  was  not  purchased  in  open  market  and  delivered  to  the 
United  States.  Prompt  objection  was  made  to  the  question  as  irrelevant  and 
immaterial,  and  it  was  excluded  by  the  court. 

Testimony,  undisputed  and  uncontradicted,  was  introduced,  showing  that 
daring  the  first  six  months  of  the  year  the  quartermaster's  requisitions  for  oats, 
barley,  bay  and  straw  for  the  military  posts  named  in  the  aorreement  were  not 
in  excess  of  the  quantity  prescribed  by  law,  nor  in  excess  of  the  quantity  re- 
quired in  the  requisitions  and  estimates  of  the  post  quartermasters,  and  that 
the  United  States  paid  for  the  quantity  estimated  in  such  requisitions  and  no 
more,  and  that  such  payments  were  only  made  after  receipts  and  vouchers 
were  received  from  the  proper  officer  at  the  military  post  showing  to  the  satis- 
faction of  the  quartermaster  that  the  requisition  had  been  filled  as  in  the 
ordinary  and  usual  course  of  business  of  the  quartermaster's  office. 

Enough  has  already  been  remarked  to  show  that  the  action  is  an  action  of 
debt  founded  on  the  bond  given  by  the  defendants  to  secure  the  faithful  per^ 
formance  of  covenants  contained  in  their  previously  described  written  agree- 
ment. Reference  has  already  been  made  to  all  the  exceptions  taken  by  the 
defendants  to  the  rulings  of  the  court  during  the  trial  before  the  jury;  but  it 
is  also  objected  in  argument  here  that  the  bond  described  in  thecomplamt  was 
not  produced  at  the  trial,  and  that  no  copy  of  it  was  ever  filed  in  the  case. 
Such  an  objection,  if  it  had  been  made  in  the  court  below,  might  have  been 
available  for  the  defendants,  unless  the  plaintiffs  had  overcome  it  by  producing 
the  instrument,  or  by  showing  its  loss  and  due  search  for  it  without  success, 
and  bad  offered  secondary  proof  of  its  contents.  Parol  proof  of  the  contents 
of  a  lost  instrument  of  the  kind  is  admissible,  provided  it  appear  that  proper 
search  has  been  made  for  it  without  success.  Had  the  defendants  intended  to 
insist  that  the  bond  jshould  be  given  in  evidence,  they  should  have  made  that 
intention  know  at  the  trial;  and,  if  not  given  in  evidence,  they  might  have  re- 
quested the  court  to  direct  a  verdict  in  their  favor,  and,  in  case  their  request 
had  been  refused,  they  would  have  had  the  right  to  except  to  the  ruling  of  the 
court  in  refusing  their  request  for  instruction.  Nothing  of  the  kind  was  done; 
and,  for  aught  that  appears  in  the  record,  it  may  be  that  the  bond  was  given 
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in  evidence,  or,  if  not,  that  the  defendants  waived  the  right  to  require  its  pro- 
duction. 

§  336.    What  errors  may  he  examined  on  writ  of  error. 

Errors  apparent  in  the  record,  though  not  presented  by  a  bill  of  exceptions, 
ma^  be  re-examined  by  writ  of  error  in  an  appellate  tribunal;  but  alleged 
errors,  not  presented  by  a  bill  of  exceptions,  nor  apparent  on  the  face  of  the 
record,  are  not  the  pro}>er  subjects  of  re-examination  by  writ  of  error  in  this 
court.  Parties  dissatisfied  with  the  ruling  of  a  subordinate  court,  and  intend- 
ing to  seek  a  revision  of  the  same  in  the  appellate  court,  must  take  care  to 
raise  the  questions  to  be  re-examined,  and  must  see  to  it  that  the  questions  are 
made  to  appear  in  the  record ;  for  nothing  is  error  in  law  except  what  is  appar- 
ent on  the  face  of  the  record  by  bill  of  exceptions,  or  an  agreed  statement  of 
facts,  or  in  some  one  of  the  methods  known  to  the  practice  of  courts  of  error 
for  the  accomplishment  of  that  object.  Suydam  v,  Williamson,  20  How.,  433; 
Garland  v,  Davis,  4  id.,  131;  Steph.  on  Plead.,  121;  Slacum  v.  Pomery, 
6  Cranch,  221 ;  Strother  v.  Hutchinson,  4  Bing.  N.  C,  83. 

Two  additional  remarks  should  be  made  respecting  the  written  agreement 
before  proceeding  to  examine  the  questions  presented  in  the  bill  of  exceptions: 
1.  That  it  was  duly  executed  by  the  assistant  quartermaster  and  the  contract- 
ors, under  the  hand  and  seal  of  the  respective  parties.  2.  That  it  contains  the 
provision  that  it  ^'  may  bo  terminated  at  such  time  as  the  quartermaster-general 
5nay  direct,"  and  that  it  is  made  subject  to  the  approval  of  the  department  and 
division  commanders. 

Substantial  breaches  of  the  covenants  of  the  agreement  having  occurred, 
the  United  States  brought  suit  on  the  bond  given  to  secure  its  faithful  per- 
formance; and,  when  the  United  States  offered  the  agreement  in  evidence  to 
support  the  issues  on  their  part,  the  defendants  objected  to  its  admissibility, 
insisting  that  it  is  a  nudum  pactum;  that  it  appears  on  its  face  that  it  might 
have  been  terminated  at  any  time  at  the  election  of  the  plaintiffs;  that  it  is 
not  mutually  binding,  and  that,  inasmuch  as  it  is  wanting  in  that  respect,  it 
is  without  consideration,  and  is  inoperative  and  void.  Though  no  such  error  is 
assigned  in  this  court,  still  it  is  obvious  from  the  course  of  the  argument  ex- 
hibited in  the  brief  that  the  defendants  intend  to  maintain  the  same  proposi- 
tion in  this  court.  Attempt  was  not  made  to  invalidate  the  bond  in  that 
respect  in  the  court  below,  nor  is  any  such  attempt  made  here  by  the  defend- 
ants. What  they  do  attempt  to  show  is,  that  the  agreement  is  inoperative, 
because  it  contains  the  provision  that  it  may  be  terminated  at  such  time  as  the 
quartermaster-general  may  direct,  and  in  consequence  of  the  provision  that  it 
is  made  subject  to  the  approval  of  the  department  and  division  commanders. 

§  337.  A  party  who  has  received  consideration  cannot  be  heard  to  say  that 
the  opposite  party  was  not  bound  to  perform. 

Beyond  doubt,  the  written  agreement  went  into  operation ;  and  it  is  not  even 
suggested  that  the  department  and  division  commanders  ever  expressed  any 
disapproval  of  its  terms  and  conditions,  nor  does  the  record  furnish  any  evi- 
dence to  raise  a  doubt  that  it  was  fully  approved  by  all  whose  assent  was 
necessary  to  give  it  a  binding  obligation.  Suppose  it  to  be  true  that  the  quar- 
termaster-general might  terminate  it,  if  he  should  see  fit,  it  i^  a  sufficient 
answer  to  the  suggestion  to  say  that  he  never  did  interfere  in  the  matter,  and 
that  the  contract  continued  in  full  force  and  operation  throughout  the  whole 
period  for  which  the  necessary  supplies  were  purchased  by  the  United  States 
in  open  market.    Where  the  defendant  has  actually  received  the  consideration 
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of  a  written  agreement,  it  is  no  answer  to  an  action  brought  against  faim  for  a 
breach  of  his  covenants  in  the  same  to  say  that  the  agreement  did  not  bind  the 
plaintiff  to  perform  the  promises  on  his  part  therein  contained,  provided  it 
appears  that  the  promises  in  question  have  in  fact  been  performed  in  good  faith, 
and  without  prejudice  to  the  defendant.  Addison  on  Contr.  (6th  ed.),  15; 
Morton  t;.  Burn,  7  Ad.  &  Eil.,  25. 

Agreements  are  frequently  made  which  are  not,  in  a  certain  sense,  binding  on 
both  sides  at  the  time  when  executed,  and  in  which  the  whole  duty  to  be  per- 
formed rests  primarily  with  one  of  the  contracting  parties.  Contracts  of  guar- 
anty may  fall  under  that  class,  as  when  a  person  solicits  another  to  employ  a 
particular  individual  as  his  agent  for  a  specified  period,  and  engages  that,  if 
the  person  addressed  will  do  so,  he,  the  applicant,  will  be  responsible  for  the 
moneys  the  agent  shall  receive  and  neglect  to  pay  over  during  that  time.  The 
party  indemnified  in  such  a  case  is  not  bound  to  employ  the  party  designated 
by  the  guarantor;  but,  if  he  do  employ  him  in  pursuance  of  the  promise,  the 
guaranty  attaches  and  becomes  binding  on  l^he  party  who  gave  it.  Xennaway 
V.  Trelcavan,  5  Mees.  &  W.,  501. 

Cases  often  arise  where  the  agreement  consists  of  mutual  promises,  the  one 
promise  being  the  consideration  for  the  other;  and  it  has  never  been  seriously 
questioned  that  such  an  agreement  is  valid,  and  that  the  parties  are  bound  to 
fulfil  their  respective  stipulations.  Miles  t^>Blackall,  11  Ad.  &  Ell.  (N.  S.),  365; 
Emerson  v.  Slater,  22  How.,  35.  Such  a  defense  could  not  be  sustained,  even 
if  the  action  was  upon  a  simple  contract;  but  the  agreement  here  is  under  seal, 
and  the  action  is  an  action  of  debt  founded  on  the  bond  given  to  secure  the  per- 
formance of  the  agreement;  and  it  is  an  elementary  rule  that  a  bond  or  other 
specialty  is  presumed  to  have  been  made  upon  good  consideration,  so  long  as  the 
instrument  remains  unimpeached.  Taylor,  Evid.  (6th  ed.),  103;  Lowet;.  Peers, 
4  Burr.,  2225;  Dorr  v.  Munsell,  13  Johns.,  431.  Want  of  consideration  is  not 
a  sufficient  answer  to  an  action  on  a  sealed  instrument.  The  seal  imports  a 
consideration,  or  renders  proof  of  consideration  unnecessary;  because  the  in- 
strument binds  the  parties  by  force  of  the  natural*  presumption  that  an  instru- 
ment executed  with  so  much  deliberation  and  solemnity  is  founded  upon  some 
fiutiicient  cause.  Parker  v.  Parmele,  20  Johns.,  134;  1  Smith,  Lead.  Cas.  (7th 
Am.  ed.),  698;  1  Cbitty  on  Contr.  (11th  Am.  ed.),  20;  Paige  v.  Parker,  8  Gray, 
213;  Wing  v.  Chase,  35  Me.,  265;  2  Bl.  Com.,  446;  Fallowes  v.  Taylor,  7  Term 
R,  478. 

§  838.  Qtiestions  propounded  to  a  witness  merely  to  ascertain  the  names  of 
persons  desired  to  be  called  to  disprove  the  case  of  the  opposite  party  may  he  eoiy- 
duded. 

Seasonable  exception  was  taken  by  the  defendants  to  the  ruling  of  the  court 
excluding  the  question  propounded  to  the  witness  called  by  the  plaintiffs,  of 
whom  he  purchased  the  quantity  of  oats  which  he  furnished  to  the  United 
States.  Three  grounds  are  suggested  to  show  that  the  defendants  were  en- 
titled to  hare  an  answer:  1.  That  the  answer  might  iiave  affected  the  credi- 
bility of  the  witness.  2.  That  the  defendants,  if  the  name  of  the  seller  of  the 
oats  bad  been  given,  might  have  called  him  as  a  witness,  and  perhaps  might 
have  proved  by  him  that  the  price  paid  was  not  as  great  as  represented,  or 
that  a  less  quantity  than  that  charged  had  been  delivered.  3.  That  the  answer 
might  have  shown  that  persons  had  an  interest  in  the  sale  of  the  oats  who  are 
prohibited  by  the  contract  from  having  any  share  in  furnishing  such  supplies. 
None  of  the  reasons  assigned  to  support  the  exception  are  entitled  to  any 
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weight  when  considered  in  connection  with  the  explanations  given  in  the  bill 
of  exceptions.  Evidence  of  an  undisputed  character  bad  previously  been  intro- 
duced, showing  that  the  requisitions  for  such  supplies  were  not  in  excess  of  the 
quantity  prescribed  by  law,  and  that  the  Qnited  States  did  not  purchase  and 
pay  for  any  greater  quantity  than  that  specified  in  the  requisitions,  and  that 
the  purchases  were  made  in  the  open  market,  and  that  the  prices  paid  did  not 
exceed  the  fair  market  value  of  supplies  purchased. 

§  339.  Discretion  of  coxcriB  in  allowing  questions  calciUated  to  affect  the  credi- 
bility of  a  witness. 

Litigants  ought  to  prepare  their  cases  for  trial  before  the  jury  is  impaneled 
and  sworn;  and,  if  they  do  not,  they  cannot  complain  if  the  court  excludes 
questions  propounded  merely  to  ascertain  the  names  of  persons  whom  they  may 
desire  to  call  as  witnesses  to  disprove  the  case  of  the  opposite  party.  Courts 
usually  allow  questions  to  be  put  to  a  witness  to  affect  his  credibility,  but  it  is 
plainly  within  the  discretion  of  the  presiding  judge  to  determine  whether,  in 
view  of  the  evidence  previously  introduced  and  of  the  nature  of  the  testimony 
given  by  the  witness  in  his  examination  in  chief,  it  is  fit  and  proper  that  ques- 
tions of  the  kind  should  be  overruled  and  to  what  extent  such  a  cross-examina- 
tion  shall  be  allowed.  Sturgis  v.  Ilobbins,  62  Me.,  293;  Prescott  v.  Ward,  10 
Allen,  209;  Wroe  v.  State,  20  Ohio  St.,  460;  1  Greenl.  Ev.,  §449. 

Purchases  to  supply  deficiency  arising  from  the  failure  of  the  contractors  to 
perform  their  contract  were  required  to  be  made  in  open  market,  in  order  to 
ascertain  the  excess  of  cost,  if  any,  beyond  the  contract  price;  and  the  bill  of 
exceptions  shows  that  the  evidence  to  prove  that  the  purchases  made  by  the 
United  States  were  so  made  was  undisputed  and  uncontradicted.  Still,  the 
defendants  asked  the  witness  called  to  prove  those  facts  whether  he  did  not 
commute  with  some  of  the  subordinate  officers  for  a  portion  of  the  forage  to 
which  they  were  entitled,  instead  of  delivering  the  same  to  such  subordinate 
officers,  to  which  no  direct  answer  was  given;  but  when  the  witness  was  asked 
if  be  could  state  what  quantity  of  such  supplies  were  charged  on  his  books  as 
delivered,  which  was  adjusted  by  commuting  the  same  with  the  subordinate 
officers,  he  answered  that  he  could  by  looking  at  his  books.  Prior  to  that  the 
witness  had  stated  that  the  prices  charged  were  regular  market  prices  in  gold 
coin,  which  is  in  strict  conformity  to  the  terms  of  the  agreement;  but  the  de- 
fendants requested  the  witness  to  examine  his  books  and  to  state  what  the 
amount  was  which  had  been  commoted;  to  which  interrogatory  the  plaintiffs 
objected  and  the  court  excluded  the  question. 

^  340.  Eoidence  —  what  questions  may  be  excluded. 

Interrogatories  calling  for  immaterial  testimony  may  be  excluded  in  the  dis- 
cretion of  the  court,  as  shown  by  the  authorities  to  which  reference  has  pre- 
viously been  made.  Doubt  upon  that  subject  cannot  be  entertained,  and  it  is 
equally  certain  that  it  is  error  to  exclude  a  question,  proper  in  form,  which 
calls  for  evidence  material  to  the  issue.  Difficulty  frequently  arises  in  deter- 
mining whether  a  particular  question  falls  within  the  one  or  the  other  of  these 
categories,  and  in  solving  that  doubt  it  often  becomes  necessary,  especially  in  an 
appellate  court,  to  ascertain  what  the  state  of  the  case  was  when  the  question 
was  propounded,  and  what  the  effect  of  the  evidence  would  have  been  if  it  had 
been  admitted. 

No  attempt  is  made  to  impeach  the  fairness  of  the  requisitions  made  by  the 
quartermaster,  or  to  show  that  they  were  greater  than  the  public  service 
required ;  nor  is  it  contended  that  the  prices  paid  to  supply  the  deficiencies  were 
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higher  than  the  regular  market  prices  in  gold  coin.  What  the  defendants 
suggest  is  that  the  agent  employed  to  provide  and  deliver  the  deficiency  paid 
some  of  the  subordinate  officers  in  money,  instead  of  delivering  the  required 
amount  of  forage  and  grain,  as  he  should  have  done.  Both  the  agent  and  the 
subordinate  officers  in  question  agreed  to  the  commutation ;  nor  is  it  suggested 
that  the  quartermaster  approved  the  commutation,  or  that  he  had  any  knowl- 
edge of  the  irregular  transaction  of  the  agent.  Proper  charges  were  made  by 
the  agent,  and  the  same  were  duly  paid  by  the  proper  disbursing  officer. 
Viewed  in  the  light  of  these  suggestions  it  is  clear  that  no  injury  resulted  to 
the  contractors.  They  did  not  suffer  by  the  irregularity,  nor  is  it  perceived 
that  it  is  a  matter  with  which  they  have  any  concern,  and  it  certainly  furnishes 
no  grounds  for  reversing  the  judgment. 

Judgment  affirmed. 

PHILPOT  V.  GRUNINOER. 
(14  WaUace,  570-57a    1871.) 

Ebbob  to  XJ.  8.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  Action  on  a  negotiable  note  for  $3,000,  made  by 
plaintiffs  in  their  firm  name.  The  defense  was  a  total  and  also  a  partial  failure 
of  consideration.  In  October,  1864,  Lawrence  Gruninger,  the  testator  of  the 
defendant  in  error,  sold  to  Philpot  and  one  Picket  his  interest  in  a  certain  oil 
well,  **on  lot  15  on  the  Smith  farm,"  and  also  his  interest  in  a  well  on  ''the 
Blood  farm."  In  the  following  April,  Philpot,  Sherman  &  Co.,  and  others, 
agreed  to  put  certain  interests  in  lands  and  oil  wells  into  a  concern  to  form  a 
stock  company,  and  May  6th,  of  the  same  year,  the  date  of  the  note  in  suit, 
Gruninger  added  to  the  agreement  above  mentioned  this  memorandum: 
'^May  6,  18.65.  It  is  agreed  this  day  that  Lawrence  Gruninger  is  to  put  into 
the  company  one-half  the  working  interest  of  'lot  11  on  Smithes  farm,'"  etc. 
On  the  same  day  Gruninger  sold  to  P.,  S.  &  Co.  one^ighth  of  the  working  in- 
terest of  well  Ko.  2,  lot  7,  on  the  Blood  farm,  being  an  interest  in  a  different 
well  from  that  sold  to  Philpot  and  Picket,  as  above  stated. 

At  the  trial  below  Philpot  claimed  that  the  note  in  suit  was  given  to  Grunin- 
ger in  consideration  of  the  agreement  by  him  that  he  would  become  a  member 
of  the  proposed  stock  company,  and  put  certain  property  into  it;  and  also  that 
he  would  transfer  to  them  bis  interest  in  well  No.  2,  on  the  Blood  farm,  which 
agreements  he  had  failed  to  perform.  Gruninger  claimed  that  the  note  was 
given  in  consideration  of  the  transactions  of  the  previous  October  in  settle- 
ment of  an  existing  debt.  Judgment  was  given  for  Gruninger,  and  Philpot 
appealed. 

Opinion  by  Mb.  Justice  Strong. 

That  a  part  of  the  consideration  of  the  note  was  the  debt  due  for  the  oil 
well  which  Gruninger  had  sold  six  months  before  to  Philpot  and  Picket,  or  that 
the  note  was  intended  as  an  adjustment  of  that  debt,  is  but  faintly  denied; 
but  the  plaintiffs  in  error  insist  that  a  part  at  least  of  the  consideration  was 
the  agreement  of  the  promisee  to  contribute  to  the  formation  of  the  proposed 
company,  an  agreement  which  they  allege  be  has  failed  to  perform ;  and  they 
complain  that  the  jury  were  misled  by  an  instruction  that  they  might  consider 
whether  the  signing  of  the  agreement,  or  the  undertaking  of  Gruninger  to  put 
into  the  company  the  interests  mentioned,  was  anything  more  than  an  induce- 
ment to  the  making  of  the  note  by  the  defendants,  furnishing  a  motive  for 
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giving  it,  bat  constitating  no  part  of  the  consideration.  It  is,  however,  not 
easy  to  see  bow  the  jary  ooald  have  been  misled,  to  the  injury  of  the  plaintiffs 
in  error,  by  calling  attention  to  a  possible  distinction  between  the  motive  which 
may  have  induced  giving  the  note  and  its  consideration,  even  if  no  such  dis- 
tinction can  be  made.  For  if  it  be  assumed,  as  was  claimed,  that  the  prom- 
isee's undertaking  to  unite  in  the  formation  of  a  joint  stock  company  was  a 
part  of  the  consideration,  it  could  not  aid  the  promisors.  It  would  not  be  a 
step  toward  showing  that  the  consideration  bad  failed.  Gruninger's  neglect  or 
refusal  to  perform  his  agreement  is  not  to  be  confounded  with  the  agreement 
itself.  The  latter  was  the  consideration,  not  its  performance.  He  might  be 
answerable  in  damages  for  non-performance,  but  his  undertaking  to  perform 
would  have  been  the  price  of  the  defendants'  promise.  That  undertaking  they 
still  have,  and  with  it  the  full  consideration. 

§  341.  A  promise  is  a  good  consideration  for  a  promise. 

I^olhing  is  more  common  than  a  promise  in  consideration  of  a  promise,  and 
the  defendants'  pleas  in  this  case  aver  that  Gruninger's  undertaking  was  the 
price  of  their  stipulation.  Were  it  then  conceded,  as  the  defendants  claimed, 
the  jury  would  not  have  been  warranted  in  finding  that  the  consideration  of 
the  note  had  failed. 

§  842.  Distinction  hetijoeen  ^^  motive  ^^  and  ^^  consideration.^^ 

It  is,  however,  not  to  be  doubted  that  there  is  a  clear  distinction  sometimes 
between  the  motive  that  may  induce  to  entering  into  a  contract  and  the  con- 
sideration of  the  contract.  Nothing  is  consideration  that  is  not  regarded  as 
such  by  both  parties.  It  is  the  price  voluntarily  paid  for  a  promisor's  under- 
taking. An  expectation  of  results  often  leads  to  the  formation  of  a  contract, 
but  neither  the  expectation  nor  the  result  is  "the  cause  or  meritorious  occasion 
requiring  a  mutual  recompense  in  fact  or  in  law."  Dyer,  306J.  Surely  a 
creditor  may  do  a  favor  to  bis  debtor,  or  ma^^  enter  into  a  new  and  independent 
contract  with  him,  induced  by  which  the  debtor  may  assent  to  giving  a  noto 
for  the  previously -existing  indebtedness.  Without  the  favor  or  the  new  con- 
tract there  is  in  such  a  case  a  full  consideration  for  the  note,  and  the  parties 
may  not  have  contemplated  that  the  favor  or  the  new  contract  was  to  be  paid 
for.  To  regard  them  as  entering  into  the  consideration  of  the  note  would  be 
to  make  a  contract  for  the  parties  to  which  their  minds  never  assented. 

§  343*  A  consideration  mxrving  to  one  co-vromisor  wHl  support  the  promise 
of  aU, 

It  is  argued  that  if  Sherman  did  not  owe  the  debt  due  from  Philpot  and  Picket 
to  Gruninger  (as  the  jury  might  have  found),  there  was  no  motive  or  induce- 
ment, much  less  even  consideration,  for  his  becoming  a  joint  promisor  in  the 
note,  unless  it  was  Gruninger's  agreement,  and  hence  it  is  inferred  that  the  jury 
were  misled  in  being  allowed  to  consider  that  agreement  as  merely  a  motive 
or  inducement  to  his  assumption.  But  he  was  then  a  partner  of  Philpot 
and  Picket,  and  a  joint  owner  with  them  of  the  property  for  which  the  debt 
had  been  contracted.  A  consideration  moving  to  his  co-promisors  was  enough 
to  support  his  promise.  The  note  was  given  for  a  smaller  sum  than  the  price 
for  which  the  property  had  been  sold  to  them.  It  was  accepted  as  a  settle- 
ment of  the  promisee's  claim,  and  a  conveyance  of  the  property  was  made  to 
all  the  defendants,  including  Sherman.  There  was,  then,  adequate  considera- 
tion for  his  promise  apart  from  Gruninger's  agreement  to  put  other  property 
into  the  proposed  company.  For  these  reasons,  we  think,  there  was  no  error 
in  the  instructions  given  by  the  court  to  the  jury. 
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§  344.  Date  of  partnership  articles  alone  is  insufficient  to  prove  the  time  of 
commencement  of  firm  liability. 

The  second  assignment  is  that  the  court  erred  in  excluding  articles  of  copart- 
nership between  the  defendants,  dated  November  8,  1864.  They  were  offered 
to  show  that  the  partnership  did  not  commence  until  after  the  sale  of  the  oil 
well  was  made  to  Philpot  and  Picket,  which  was  on  the  19th  of  October,  1864, 
and  tiierefore  that  Sherman  was  not  a  debtor  to  Gruninger  at  that  time  or  when 
the  note  was  afterwards  given.  The  proposed  evidence  seems  to  have  been 
intended  to  show  that  the  debt  due  for  the  well  was  not  the  consideration  of 
Sherman's  promise,  and  to  raise  the  inference  that  Gruninger's  agreement  to 
join  in  forming  the  stock  company  was.  We  have  already  considered  that, 
and  from  what  we  have  said  it  appears  that  the  rejection  of  the  evidence  did 
not  injure  the  defendants.  That  there  was  error  in  the  rejection  has  not  been 
seriously  contended. 

Judgment  is  affirmed, 

GREEN  V.  COLUNS. 
(Circuit  Court  for  MassachuBetts:  8  Clifford,  404-{M)7.    1871.) 

Statement  of  Facts. —  Plaintiffs,  being  citizens  of  Rhode  Island,  sold  a  lot  of 
liquors  to  defendant,  a  citizen  of  Massachusetts.  The  sale  was  made  on  a  credit 
of  thirty  days,  and  defendant  failing  to  pay  this  suit  was  brought.  It  apptored 
that  plaintiffs,  who  were  wholesale  dealers  in  liquors,  duly  licensed,  sold  the 
goods  in  question  in  the  ordinary  course  of  their  trade,  and  shipped  them  into 
Massachusetts  in  pursuance  of  the  instructions  of  defendant.  It  further 
appeared  that  the  sale  of  ardent  spirits  was  at  that  time  lawful  in  Rhode  Island 
and  illegal  in  Massachusetts. 

§  346«  EiTors  of  the  court  in  reusing  instructions  may  be  revised  on  motion 
for  new  tried.  / 

Opinion  by  Clifford,  J. 

Errors  of  the  court  in  improperly  refusing  to  instruct  the  jury,  as  requested 
by  either  party,  may  be  corrected  on  motion  for  new  trial,  as  well  as  errors 
committed  in  rejecting  proper  testimony,  or  in  admitting  that  which  was 
improper,  or  in  giving  erroneous  instructions  to  the  jury.  Certain  prayers  for 
instructions  to  the  jury  were  presented  in  this  case  by  the  defendant,  and  the 
court  refused  to  instruct  the  jury  as  he  requested ;  and  the  verdict  of  the  jury 
having  been  for  the  plaintiff,  the  defendant  moved  the  court  that  it  be  set  aside, 
and  for  a  new  trial,  upon  the  ground  that  the  prayers  for  instructions  were 
improperly  refused. 

§  346.  General  Statutes  of  MassachtiseUs  prohibiting  traffic  in  intoxicating 
liq^iors  and  invalidating  contracts  made  upon  consideration  of  their  sale. 

Provision  was  made  by  section  61  of  chapter  86,  Gen.  Stat.  Mass.,  that  all 
payments  or  compensations  for  spirituous  or  intoxicating  liquors  sold  in  viola- 
tion of  law  shall  be  held  to  have  been  received  without  consideration,  and 
against  law,  equity  and  good  conscience.  No  action  of  any  kind,  it  is  also 
therein  provided,  shall  be  had  or  maintained  in  any  court  for  the  price  of  any 
Uquors  sold  in  any  other  state  for  the  purpose  of  being  brought  into  this  com- 
monwealth, to  be  here  kept  or  sold  in  violation  of  law,  under  such  circumstanoes 
that  the  vendor  would  have  reasonable  cause  to  believe  that  the  purchaser 

entertained  any  such  illegal  purpose.    Gen.  Stat.  Mass.,  p.  418.    W  hether  the 
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plaintiffs  knew  or  had  reasonable  cause  to  believe  that  the  defendant  purchased 
the  liquors  with  the  intention  of  transporting  the  same  into  this  state,  ''  to  be 
here  kept  or  sold  in  violation  of  law,'^  was  a  matter  in  issue  between  the  par- 
ties at  the  trial,  and  there  was  some  evidence  introduced  on  both  sides  of  the 
question.  Strong  doubts  were  entertained  by  the  court  whether  the  affirmative 
of  the  issue  was  proved;  but  it  must  be  assumed,  for  the  purpose  of  this  inves- 
tigation, that  the  evidence  was  sufficient  to  warrant  the  jury  in  finding  the 
issue  for  the  defendant.  Conceded,  as  the  fact  is,  that  the  contract  of  sale  and 
purchase  was  valid  at  the  place  where  it  was  made,  it  is  unnecessary  to  enter 
into  any  inquiry  or  discussion  upon  that  subject;  and  the  plaintiffs  contend, 
inasmuch  as  the  sale  of  the  liquors  was  valid  where  it  was'  made,  that  the  evi- 
dence introduced  by  the  defendant  is  not  an  answer  to  the  action,  even  if  it 
does  show  that  they  had  knowledge  at  that  time  that  he  intended  to  remove 
the  liquors  into  this  state,  to  be  kept  and  sold  in  violation  of  the  law  of  the 
state.  Both  the  manufacture  for  sale  and  the  sale  of  spirituous  or  intoxicating 
liquor,  or  of  mixed  liquor,  part  of  which  was  spirituous  or  intoxicating,  were  at 
that  time  prohibited  in  this  state  by  section  2S  of  chapter  61  of  the  General 
Statutes  of  the  state;  and  section  30  provided  that  whoever  sold  such  liquor  in 
violation  of  the  provisions  of  that  chapter  should  pay  $10  for  the  first  offense, 
and  be  imprisoned  not  less  than  twenty  nor  more  than  thirty  days.  Gen.  Stat. 
Mass.,  442.  Such  prohibition  was  also  extended,  by  section  37  of  the  act,  to  the 
bringing  of  any  spirituous  or  intoxicating  liquor  into  the  state,  or  to  the  con- 
veymg  the  same  from  place  to  place  within  the  state,  with  intent  to  sell  the 
same,  or  have  it  sold  by  another,  and  the  person  who  did  those  acts  was  de- 
clared to  be  liable  to  the  prescribed  penalty  and  punishment  if  he  had  reason- 
able cause  to  believe  that  the  liquor  was  intended  to  be  sold  in  violation  of  that 
chapter.  !N'othing  of  the  kind  was  done  by  the  plaintiffs,  but  the  defendant 
contends  that  they  are  not  entitled  to  any  remedy  in  the  circuit  court,  sitting  in 
this  district,  because  they  knew,  or  had  reasonable  cause  to  believe,  at  the  time 
they  sold  the  liquors,  that  he,  the  defendant,  intended  to  transport  the  same 
into  this  state,  to  be  here  kept  and  sold  in  violation  of  that  enactment  of  the 
state  legislature.  Stated  as  above,  the  proposition  is  not  in  the  precise  lan- 
guage of  the  prayer  for  instruction ;  but  it  is  not  contended  that  the  prayer  for 
instruction  meant  anything  more  than  the  proposition,  as  the  sale  was  an  abso- 
lute one,  and  it  is  not  pretended  that  there  was  any  arrangement  between  the 
parties  as  to  the  place  where  the  liquora  should  be  sold. 

§  347.  By  what  law  the  validity  of  a  contract  is  determined. 
Generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  was  made,  unless  it  was  agreed,  either  expressly  or  tacitly, 
that  it  should  be  performed  in  some  other  place,  and  then  the  general  rule  is 
that  the  contract,  "as  to  its  validity,  nature,  obligation  and  interpretation,  is  to 
be  governed  by  the  law  of  the  place  of  performance."  Story  on  Oonf.  of  L., 
§§  242,  280;  United  States  Bank  v.  Donnally,  8  Pet.,  372;  Wilcox  v.  Hunt,  13 
Pet.,  379;  Andrews  v.  Pond,  13  Pet.,  65;  Don  v,  Lippmann,  5  CI.  &  F.,  13; 
Fergusson  v,  Fyffe,  8  Ci.  &  F.,  121.  Contracts  valid  by  the  law  of  the  place 
where  they  are  made  are  generally  valid  everywhere  ^wrd  gentium^  and  by 
tacit  assent.  2  Kent,  Cora.  (ed.  1866),  454.  Remedies,  therefore,  are  the  same 
whether  the  suit  is  brought  in  the  district  where  the  contract  was  made,  or  in 
another  district  of  the  same  circuit,  or  in  any  other  federal  court  having  juris- 
diction of  the  parties  and  of  the  subject-matter  in  controversy. 
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§  348.  A  vendor  ueitaUy  can  9ue  in  cmiiract  for  the  price  of  goods  sold^  aJr 
though  he  knew  at  the  thne  of  sale  that  the  goods  were  to  be  used  for  an  illegal 
purpose. 

Viewed  in  the  light  of  these  several  suggestions,  the  principal  question  pre- 
sented  is  whether  the  evidence  which  shows  that  the  plaintiffs  knew,  or  had 
reasonable  cause  to  believe,  that  the  defendant,  at  the  time  of  the  sale,  intended 
to  transport  the  liquors  into  this  state,  to  be  here  kept  and  sold  in  violation  of 
the  law  of  the  state  then  in  force  and  unrepealed  at  the  time  tho  suit  was  com« 
menced,  constituted  a  defense.  Marked  differences  of  opinion  are  observable 
in  the  determination  of  courts  of  justice  in  cases  where  the  facts  were  in  most 
respects  the  same  as  in  the  case  before  the  court;  but  the  better  opinion  appears 
to  be  that  the  mere  knowledge  by  the  vendor  that  the  vendee  at  the  time  of  the 
purchase  of  property  intends  to  use  it  for  an  illegal  purpose,  will  not,  as  a  gen« 
eral  rule,  prevent  the  vendor  from  recovering  from  the  vendee  the  value  of  the 
property. 

§  349.  exceptions  to  the  rule. 

Exceptional  cases  may  arise  in  which  a  different  rule  must  be  applied,  as 
where  the  property  purchased  is  intended  for  treasonable  purposes,  or  to  com« 
mit  murder,  or  to  promote  some  other  offense  of  such  enormity,  and  so  viola- 
tive of  the  fundamental  laws  of  society,  that  silence  on  the  part  of  the  citizen 
is  itself  a  crime,  or  would  be  evidence  tending  to  show  tliat  the  seller  was  an 
accessory  before  the  fact  to  the  commission  of  the  offense.  Many  cases  may 
doubtless  be  cited  where  it  is  held  that  a  contract  cannot  be  enforced  which 
contemplates  what  the  law  forbids,  whether  the  act  forbidden  be  malum  in  se 
or  only  malum  prohibitum^  but  those  cases  do  not  apply  to  a  contract  of.  sale 
which  is  valid  by  the  law  of  the  place  where  it  is  made,  and  where  the  only 
circumstance  imputed  as  affecting  its  validity  is  the  mere  fact  that  the  seller 
knew,  or  had  reason  to  believe,  that  the  purchaser  intended  to  remove  the 
property  purchased  into  another  jurisdiction,  and  to  sell  it  there  in  violation  of 
the  law  of  thut  jurisdiction.  United  States  Bank  v.  Owens,  2  Pet.,  527;  Harris  v. 
Runnels,  12  How.,  79  (§§  452-456,  infra)',  Kennett  v.  Chambers,  14  How.,  88. 
Such  exceptional  cases  may  doubtless  arise,  but  the  general  rule,  and  the  one 
by  which  this  case  must  be  governed,  is  that  in  an  action  to  recover  the  price 
of  goods  sold,  it  is  no  defense  that  the  vendor  knew  that  they  wore  purchased 
to  be  sold  in  another  jurisdiction,  in  violation  of  the  law  of  that  jurisdiction, 
provided  it  was  not  a  part  of  the  contract  that  they  should  be  used  for  that 
purpose,  and  provided,  also,  that  the  vendor  neither  did  nor  agreed  to  do  any- 
thing in  aid  or  furtherance  of  the  unlawful  design,  beyond  the  mere  said,  with 
knowledge  of  the  intent  of  the  purchaser.  Tracy  v.  Talmage,  14  N.  Y.,  167- 
210;  Curtis  v.  Leavitt,  15  K  Y.,  15-47. 

§  350.  Contracts  in  fraud  of  tlte  laws  of  a  state  are  invalid  everywhere. 

Contracts  made  in  evasion  or  fraud  of  the  laws  of  another  state  are  invalid 
everywhere  in  our  courts,  as  if  a  contract  is  made  to  transport  spirituous  or  in- 
toxicating liquors  not  entitled  to  protection  as  an  imported  article,  in  the 
original  package,  from  one  state  into  another  in  violation  of  the  laws  of  the 
latter  state,  every  such  contract  is  void,  even  in  the  state  where  it  was  made, 
whether  the  sale  is  there  prohibited  or  not;  but  the  mere  knowledge  of  the 
illegal  purpose  for  which  the  goods  are  purchased  will  not  have  any  such  effect 
upon  the  contract  of  sale,  as  between  the  purchaser  and  the  seller.  Story, 
Conf.  of  L.,  §  258.  Sales  under  the  circumstances  last  suggested,  and  contracts, 
are  valid,  but  if  it  enters  at  all  as  an  ingredient  into  the  contract  between  the 
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parties,  that  the  goods  shall  be  so  transported  to  stnotfaer  state,  and  there  be 
sold  in  violation  of  the  law  of  that  state,  or  that  the  seller  shall  do  some  act 
to  assist  or  facilitate  the  illegal  intention  of  the  purchaser,  such  as  packing  the 
liquors  in  a  way  to  conceal  their  character,  or  any  other  act  to  promote  the 
illegal  design  of  the  purchaser,  then  the  seller  will  be  deemed  a  participant  in 
the  illegal  transaction,  and  the  contract  will  not  be  enforced.  Waymell  v. 
Heed,  5  Term  R,  599;  Ligfatfoot  v.  Tenant,  1  Bos.  &  Pull.,  551. 

§  35 1.  If  a  vendor  participate  in  the  violation  of  the  law  by  the  vendee  the 
contract  of  sale  is  usiially  invalid.     Examinaiion  of  £nglish' authorities. 

Participation  of  the  vendor  in  the  illegal  design,  as  a  general  rule,  renders 
the  sale  invalid  as  between  the  seller  and  purchaser;  but  that  principle,  as  ex- 
emplified in  some  of  the  cases,  is  extended  quite  as  far  as  it  ought  to  be  carried ; 
as,  for  example,  it  was  held,  in  the  case  of  Langton  v.  Hughes,  1  Maule  &  S., 
593,  that  a  person  who  sold  drugs,  well  knowing  that  they  were  intended  to  be 
used  in  the  brewing  of  beer,  contrary  to  an  act  of  parliament,  might  be  said 
*^  to  cause  or  procure,  qiuintum  illoy  the  drugs  to  be  mixed,"  and  used  for  that 
purpose.  Much  reason  exists  for  supposing  that  the  inference  in  that  case  was 
extended  beyond  what  is  authorized  from  the  fact  proved^  but  if  not,  then  the 
decision  was  correct,  because  if  it  enters  at  all  as  an  ingredient  into  the  con- 
tract of  sale  that  the  seller  shall  do  some  act  to  assist  or  facilitate  the  illegal 
intention  of  the  purchaser,  the  contract  will  not  be  enforced  for  his  benefit. 
Public  policy  dictates  that  the  law  will  not  lend  its  aid  to  any  party  whose 
oause  of  action  is  founded  upon  an  immoral  or  illegal  act,  and  if  the  seller  of 
goods,  even  in  a  state  where  the  sale  of  such  property  is  lawful,  enters  into  an 
arrangement  with  the  purchaser,  as  an  ingredient  of  the  contract  of  sale,  that 
he  will  assist  or  facilitate  the  purchaser  in  selling  the  same  in  another  state  in 
violation  of  the  law  of  that  state,  such  a  sale,  as  a  general  rule,  is  thereby  ren- 
dered invalid,  subject  to  certain  exceptions  which  it  is  not  important  to  notice 
in  this  investigation.  Where  the  contract  of  sale  is  complete,  and  the  seller 
has  nothing  to  do  with  the  disposition  which  the  purchaser  intends  to  tnake 
of  the  goods,  Lord  Mansfield  held  that  the  mere  knowledge  on  the  part  of  the 
seller  that  the  purchaser  intended  to  export  them  for  sale  in  violation  of  the 
laws  of  the  country  where  they  were  to  be  transported,  would  not  debar 
the  seller  of  his  right  of  action  to  recover  the  value  of  the  goods  of  the  pur- 
chaser. Hoi  man  v.  Johnson,  Cowp.,  341.  Precisely  the  same  point  was  ruled 
nearly  forty  years  later  in  the  case  of  Hodgson  v.  Temple,  5  Taunt.,  181,  where 
it  was  expressly  held  that  a  person  who  sells  goods,  knowing  that  the  purchaser 
intends  to  apply  them  in  an  illegal  trade,  is  nevertheless  entitled  to  recover  the 
price  if  he  yields  no  other  aid  to  the  illegal  transaction  than  that  of  selling 
and  delivering  the  goods. 

Certain  cases  decided  between  those  dates  are  sometimes  referred  to  as  sus- 
taining a  more  stringent  rule,  but  it  is  clear  that  they  rest  upon  the  qualifica- 
tion plainly  admitted  and  explicitly  annexed  to  the  principle  advanced  in  those 
two  cases,  that  is,  the  seller  of  the  goods  yielded  or  rendered  some  other  aid  to 
the  illegal  transaction  than  that  of  selling  the  goods.  Biggs  v.  Lawrence,  3 
Term  B.,  454;  Waymell  v.  Reed,  5  Term  R.,  599;  Clugas  v.  Penaluna,  4 
Term  R.,  466.  Where  the  seller  takes  an  actual  part  in  the  illegal  adventure, 
as  in  packing  the  goods  in  prohibited  parcels,  he  must  take  the  consequencea 
of  his  own  act;  but  Lord  Abenger  held,  in  the  case  of  Pellecat  v.  Angell, 
2  Cromp.  M.  R,  311,  that  ''merely  selling  to  a  party  who  means  to  violate  the 
laws  of  his  own  country  "  is  not  a  bad  contract. 
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§  S62*  examination  of  American  atUhorities, 

Exactly  the  same  rale  was  laid  down  in  the  ease  of  Mclntyre  v.  Parks, . 
3  Mete.,  207,  where  it  was  held  that  the  sale  of  lottery  tickets  made  in  another 
state,  where  the  sale  was  lawful,  to  a  citizen  of  this  state,  is  a  lawful  transac- 
tion, although  the  seller  knew  that  the  purchaser  intended  to  sell  the  same  in 
this  state,  where  the  sale  was  prohibited.  But  if  the  illegal  use  to  be  made  of 
the  goods  enters  into  the  contract,  and  forms  the  motive  or  inducement  in  the 
mind  of  the  vendor  to  the  sale,  he  cannot  recover  the  price,  provided  the  goods 
are  actually  used  to  carry  out  the  illegal  design.  Ereiss  v,  Seligman,  8  Barb., 
439.  The  express  ruling  of  the  supreme  court  of  this  state,  in  the  case  of  Dater 
V.  Earl,  8  Gray,  482,  was  to  the  same  effect,  where  it  was  held  that  a  sale  of 
goods  in  another  state,  the  seller  knowing  but  not  participating  in  the  intent 
to  sell  them  again  in  violation  of  the  laws  of  that  state,  will  support  an  action 
in  this  state  for  the  price.  Equally  explicit,  also,  is  the  rule  laid  down  by  the 
highest  judicial  authority  of  certain  other  states.  The  price  of  goods  sold  and 
delivered  in  a  state  where  such  sale  is  legal,  say  the  court  in  Smith  v.  God- 
frey, 8  Fos.,  S79,  can  be  reooverod  in  another  state  where  such  sale  would  be 
ill^^  if  nothing  remained  to  be  done  by  the  vendor  to  complete  the  transac- 
tion, and  the  seller  is  not  in  any  way  to  be  further  connected  with  it;  but  if  it 
be  an  ingredient  in  the  contract  that  the  goods  shall  be  illegally  sold,  or  that 
the  seller  shall  do  any  act  to  assist  or  facilitate  the  illegal  sale,  or  if  the  goods 
are  to  be  delivered  in  the  place  where  the  sale  is  prohibited,  the  rule  is  other* 
wise.  McConibe  .t;.  McMann,  27  Yt,  95;Backman  v.  Wright,  27  id.,  187; 
Jameson  v,  Gregory,  4  Mete.  (Ky.),  363.  Cases  very  nearly  allied,  it  must  be 
admitted,  have  been  differently  decided,  but  if  they  are  carefully  examined 
and  compared  one  with  another,  the  particular  features  by  which  they  were 
distinguished  are,  with  few  exceptions,  plainly  to  be  seen. 

Expressions  are  certainly  to  be  found  in  the  opinion  of  the  court  in  the  case  of 
Webster  v.  Munger,  8  Gray,  587,  which  warrant  the  conclusion  that  the  organ 
of  the  court  on  that  occasion  was  of  the  opinion  that  a  sale  made  with  the 
knowledge  of  the  seller  that  the  purchaser  intended  to  use  the  thing  sold  in 
violation  of  law  was  illegal,  and  irrespective  of  the  question  whether  it  was  an 
ingredient  of  the  contract  that  the  goods  should  be  so  sold,  or  that  the  seller 
should  do  any  act  to  assist  or  facilitate  the  intended  illegal  use  or  sale;  but 
the  expression  of  such  views  was  not  necessary  to  the  discussion  of  the  case, 
as  the  statement  shows  not  merely  that  the  plaintiff  had  knowledge  of  the 
illegal  purpose  of  the  defendant,  but  that  he  sold  with  reference  to  it,  and  for 
the  purpose  of  enabling  the  purchaser  to  effect  it;  and  the  court  here  agrees 
with  that  court  in  the  conclusion  that  the  instructions  given  in  that  case,  if 
Tiewed  in  that  light,  were  ^  thoroughly  sound  in  principle,''  and  that  they  '^do 
not  conflict  with  the  cases  decided."  Unless  viewed  in  that  light,  the  decision 
is  directly  opposed  to  the  rule  laid  down  in  the  case  of  Sortwell  v.  Hughes, 
1  Curt.,  245,  decided  by  Judge  Curtis,  and  which  is  an  authority  in  this  circuit, 
and,  in  the  judgment  of  this  court,  expresses  the  true  rule  upon  the  subject.. 
Bligh  V,  James,  6  Allen,  572. 

§  S53.  No  action  can  he  mmntained/or  the  price  of  goods  furnished  to  facili- 
tate an  immarid  object 

Beferenoe  is  also  made  to  the  case  of  Cannan  v.  Bryce,  3  Barn.  &  Aid.,  179, 
as  opposed  to  that  rule;  but  the  court  is  of  a  different  opinion,  as  the  chief  jus- 
tice who  gave  the  opinion  says,  in  express  terms,  that  he  is  '*  speaking  of  a  ca<s(^ 

wherein  the  means  were  furnished  with  a  full  knowledge  of  the  object  to  whicu 
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they  were  to  be  applied,"  and  for  "tho  express  purpose  of  accomplishing  that 
.object."  Even  the  price  of  goods  furnished  to  facilitate  an  immoral  object,  it 
was  at  one  time  held,  might  be  recovered  of  the  purchaser,  unless  it  appeared, 
among  other  things,  that  the  seller  expected  to  be  paid  from  the  profits  of  the 
immoral  vocation;  but  since  the  decision  in  the  case  of  Pearce  v.  Brooks,  Law 
Bep.,  1  Exch.,  217,  it  must  be  regarded  as  well  settled  that  no  recovery  can  be 
had  in  such  a  case,  if  the  goods  were  sold  with  the  knowledge  of  the  use  to 
which  they  were  to  be  applied,  and  that  they  were  furnished  to  facilitate  that 
object.     Bowry  v,  Bennet,  1  Camp.,  349. 

Articles,  either  of  equipage  or  dress,  sold  or  rented  to  a  female  keeping  a 
house  of  ill-fame  for  the  purpose  and  of  a  character  to  enable  her  to  make  a 
display,  will  furnish  no  cause  of  action  to  the  seller  or  lessor  of  the  articles,  as 
the  act  of  supplying  a  female  engaged  in  such  immoral  practices  would  war- 
rant a  jury  in  finding  that  the  articles  were  intended  to  facilitate  the  objects 
of  her  vocation.  Sales  under  such  circumstances  may  well  be  presumed  to 
have  been  made  with  the  intent  to  facilitate  the  objects  of  the  purchaser,  and, 
if  so,  then  the  contract  is  clearly  void,  and  it  is  upon  that  ground  that  the  de- 
cision of  the  court  is  placed.  Different  rules  also  have  sometimes  been  applied 
in  the  construction  of  contracts  made  for  the  sale  of  goods  in  one  country 
which  are  intended  to  be  exported  and  sold  in  another  in  violation  of  the  rev- 
enue laws  of  the  latter  country,  but  it  is  unnecessary  to  enter  that  field  of 
inquiry,  as  there  is  nothing  in  the  case  to  raise  any  such  question. 

§  354.  farther  and  different  reasons  for  the  decision  in  the  case  at  bar. 

Suppose,  however,  that  tho  legal  conclusion  here  adopted  cannot  be  sustained, 
still  it  is  clear  that  the  requested  instructions  were  properly  refused  for  other 
reasons,  which  will  be  briefly  explained.  Unsupported  by  any  legislative  provis- 
ion, the  objection  to  the  ruling  of  the  court  in  refusing  to  give  the  instruc- 
tions would  be  witLout  any  foundation,  but  the  argument  is  that  the  defense 
must  prevail  in  this  court  because  no  such  action  could  be  maintained  in  the 
state  court  at  the  time  this  suit  was  conoimenced.  Confessedly,  no  action  of  the 
kind  could  be  maintained  in  the  state  court  at  that  date,  but  the  provision  con- 
taining that  prohibition, on  the  22J  day  of  May,  1868,  was  unconditionally  re- 
pealed, and  consequently  at  the  time  of  the  trial  there  was  no  such  prohibition 
in  the  state  law  as  is  supposed.  Sess.  Acts  Mass.,  1868,  p.  115.  By  the  docket 
entries  it  appears  that  the  parties  went  to  trial  on  the  4th  of  June,  1869,  and 
the  record  shows  that  the  verdict  was  rendered  for  the  plaintiffs  on  the  follow* 
ing  day.  Before  considering  the  effect  of  that  repeal  it  should  be  repeated 
that  the  sale  in  this  case  was  made  in  the  state  of  ithode  Island,  and  that  such 
a  sale  was  valid  by  tho  law  of  that  state,  as  expressly  decided  by  the  supreme 
court  of  this  state.  Bligh  v.  James,  5  Allen,  106;  Merchant  u  Chapman,  4 
.  Alien,  3G2. 

§  355.  Effect  of  the  repeal  of  a  statute, 

AVhen  a  statute  is  repealed,  the  general  rule  is  that  it  must  be  considered  the 
^me  as  if  it  had  never  existed  except  as  to  such  transactions  as  are  past  and 
closed,  or  such  as  are  saved  by  the  repealing  statute.  Surtces  v.  Ellison,  9 
Barn.  &  Cress.,  750;  S.  C,  4  M.  &  R,  686;  Key  v,  Goodwin,  4  Moore  &  P., 
341.  Authorities  may  certainly  be  cited  which  assert  that  the  repeal  of  a  pro- 
hibitorv  statute  does  not  make  valid  a  contract  entered  into  in  violation  of  the 
statute  repealed,  but  that  rule  of  law  has  no  application  to  the  case  before  the 
court,  as  the  contract  was  made  in  a  place  where  it  was  legal,  and  the  only 
supposed  obstacle  to  a  recovery  by  the  plaintiff  is  that  clause  of  section  61  of 
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chapter  86  which  provided  that  no  action  should  be  maintained  in  any  court 
of  the  state  for  the  price  of  any  liquor  sold  in  any  other  state,  for  the  purpose 
of  being  brought  here  under  the  circumstances  therein  described.  Attempt  is 
made  in  argument  to  bring  the  case  within  the  rule  laid  down  in  Wright  v. 
Oakley,  6  Mete,  406,  but  the  attempt  is  a  vain  one,  as  more  than  a  year 
elapsed  after  the  repeal  of  the  first  provision  before  the  second  was  enacted. 
Sess.  Acts  Mass.,  1860,  p.  724;  Steamship  Co.  v.  Jolliflfe,  2  Wall.,  458.  Oer- 
tainly  the  power  of  the  legislature  to  pass  the  repealing  statute  will  not  be 
questionec^  as  the  defendant  could  not  have  any  vested  right  to  set  up  the  de- 
fense that  the  plaintiff  should  not  have  a  right  of  action  to  recover  on  a  valid 
contract.  Satterlee  v.  Matthewson,  2  Pet.,  380;  Watson  v.  Mercer,  8  Pet.,  108; 
Welch  v.  Wadsworth,  30  Conn.,  156;  Cooley's  Con.  Lim.,  293;  Way  v.  Ilillier, 
16  Ohio,  107;  Syracuse  Bank  v,  Davis,  16  Barb.,  190;  Hepburn  v.  Curts,  7 
Watts,  300;  King  v,  Tirrell,  2  Gray,  331;  Gerry  v.  Stoneham,  1  Allen,  320; 
Garfield  v.  Bemis,  2  Allen,  447. 
§  356.  Effect  of  state  statutes  on  rights  of  action  in  federal  circuit  courts. 
Satisfactory  proof  was  introduced  by  the  plaintiffs  that  they  were  duly 
licensed  to  sell  such  liquors  at  their  place  of  business,  and  it  being  conceded 
that  the  contract  was  valid  at  the  place  where  it  was  made,  it  is  clear  that  the 
provision  in  question,  even  if  unrepealed,  could  not  have  any  effect  in  the  cir- 
cuit court  to  defeat  the  plaintiffs'  right  of  action  in  this  case,  as  they  are  citi- 
zens of  another  state.  Doubts  may  at  one  time  have  existed  upon  the  subject, 
but  it  is  now  well  settled  that  a  state  law  cannot  discharge  or  suspend  the  obli- 
gation of  a  contract  made  in  a-nother  state  if  it  was  legal  where  it  was  made 
and  was  a  contract  with  a  citizen  of  another  state,  not  even  if  it  was  to  be 
performed  in  the  state  whose  law  is  invoked  to  defeat  the  remedy.  Baldwin 
V.  Bank  of  Newbury,  1  Wall.,  236;  Dameritt  v.  Exchange  Bank,  20  Law  Rep., 
606;  Hunt  v.  Danforth,  2  Curt.,  604;  Suydam  v.  Broadnax,  14  Pet.,  74;  Union 
Bank  v.  Jolly,  18  How.,  503;  Watson  v.  Tarpley,  18  How.,  520;  Hyde  v. 
Stone,  20  How.,  175. 

Contracts  are  to  be  construed  and  carried  into  effect  according  to  the  inten- 
tion of  the  parties  thereto,  and  they  are  presumed  to  contract  with  reference 
to  the  law  of  the  place  where  they  reside  and  transact  business,  unless  a  differ- 
ent intention  is  manifest  from  the  terms  which  they  employ.  Judd  v.  Por- 
ter, Greenl.  R,  337.  The  law  of  the  contract  travels  with  it  wherever  the 
parties  thereto  are  to  be  found,  and  into  whatever  forum  resort  is  had  for  its 
enforcement.     Motion  for  new  trial  overruled.     Judgment  on  the  verdict. 

§  85 7.  What  eonstif  ates  a  consideration.—  It  is  not  necessary  to  constitute  a  consideration 
that  some  benefit  accrues  to  the  promisor,  but  it  is  sufUcient  if  the  person  to  whom  the 
promise  is  made  parts  with  something  of  value  on  the  faith  of  such  promise.  Violett  v. 
Patton,  5  Cr.,  150. 

§  858.  Damage  to  the  promisee  —  Benefit  to  promisor.—  The  vice-president  of  a  corpo- 
ration requested  L.  to  execute  a  supersedeas  bond  in  a  suit  in  which  judgment  had  been  ren- 
dered against  the  corporation,  and  promised  to  give  liiin  indemnity.  Held^  that  (hough  he 
bad  no  personal  interest  in  the  suit,  yet  his  promise  was  founded  on  a  sufficient  consideration. 
Damage  to  the  promisee  is  as  good  a  consideration  as  a  benefit  to  the  promisor.  Hendrick  v. 
Lindsay,  3  Otto,  148. 

§  3^9.  Hope  of  benefit  a  eonsideratlon. —  An  expectation  or  hope  of  benefit,  if  it  has  an 
appreciable  value,  is  a  sufficient  consideration  to  support  a  contract  of  sale.  Ganow  v, 
Davis,*  10  N.  Y.  Leg.  Obs.,  231. 

g  8G0.  CooTcdcrate  treasury  notes  as  a  consideration. —  The  formation  of  the  so-called 
Confederate  States  was  illegaJ,  and  treasury  notes  issued  by  it  were  illegal,  and  were  not  a 
valid  consideration  for  any  agreement.  Bank  of  Tennessee  v.  Union  Bank  of  Louisiana,* 
2  Am.  L.  Rev.,  346.     Contra,  Planters*  Bank  v.  Union  Bank,  16  Wall.,  483. 
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§  861.  Notes  of  the  Confederacy  actually  circulating  and  used  as  money  at  the  time  a  con- 
tract was  made  are  a  Talid  consideration  for  the  contract,  and  a  subsequently  adopted  consti- 
tution declaring  such  contracts  void  is  nugatory  as  impairing  the  obligation  of  a  contract. 
Del  mas  v.  Insurance  Co.,  14  Wall.,  665. 

g  8SS.  EITeot  of  inadcqaaey  or  ineqnalitj.—  Mere  inadequacy  of  consideration  or  other 
inequality  in^  a  contract  is  not  per  se  a  ground  for  avoiding  it.  If  the  pig-ties  to  a  contract 
are  competent  and  willing  to  contract,  they  are  the  Qnly  proper  judges  of  the  motives  or  con- 
siderations operating  upon  them;  and  it  would  be  productive  of  the  worst  consequences  if, 
under  pretext,  however  specious,  interests  or  dispositions  subsequently  arising  could  be 
made  to  bear  upon  acts  deliberately  performed  and  which  had  become  the  foundation  of  im- 
portant rights  in  others.  Court-S  act  upon  the  ground  that  every  person  who^s  not,  from 
his  peculiar  condition  or  circumstances,  under  a  disability,  is  entitled  to  dispose  of  his  prop- 
erty in  such  a  manner  and  upon  such  terms  as  he  chooses,  and  whether  his  bargains  are  wise 
and  discreet,  or  otherwise,  profitable  or  unprofitable,  are  not  considerations  for  courts  of  jus- 
tice, but  for  the  party  himself,  to  deliberate  upon.     Eyre  v.  Potter,  15  How.,  69. 

§888.  Reeiproeity  of  benefit  — Performance  of  iinpossibility.-- The  following  contract 
was  entered  into:  "In  consideration  of  C.  entering*'  a  certain  tract  of  land  described,  '*I 
bind  myself  that  the  said  eighty  acres  of  land  shall  sell,  on  or  before  the  1st  of  October  next, 
for  $200  or  more,  and  the  said  C.  agrees  to  give  me  one-half  of  the  amount  over  $*^00  said 
land  may  sell  for  in  consideration  of  my  warranty.  H."  *'  I  agree  to  the  above  contract* 
C."  Heldt  that  the  contract  was  not  obligatory  on  either  party ;  that  there  was  no  reci- 
procity of  benefit,  and  that  under  it  the  defendant  H.  was  bound  to  the  performance  of  a  legal 
impossibility  so  palpable  to  the  contracting  parties  that  it  could  not  have  been  seriously  in- 
tended by  the  parties  to  be  obligatory  on  either.  It  seems  tliat  if  the  contract  had  been  that 
the  land  would  be  worth  $200  on  the  given  day,  an  action  could  have  been  maintained  on  it. 
Stevens  v.  Coon,*  1  Pin.  (Wis.),  358. 

g  804.  Bond  for  title,  whore  the  other  party  was  not  obliged  to  bny. —  A  suit  was  brought 
to  enforce  the  specific  performance  of  a  bond  for  title,  whereby  the  obligors  undertook  to 
convey  a  part  of  a  mine  on  certain  payments  being  made  within  a  certain  time.  Before  the 
expiration  of  the  time  the  property  was  sold  to  other  parties.  It  appears,  also,  that  there  waa 
no  agreement  on  the  part  of  the  plaintiffs  to  buy  the  property.  Heldt  that  the  bond  was 
without  consideration.     Smith  v.  Reynolds,*  3  McC,  157;  8  Fed.  R.,  607. 

§  365.  Where  there  is  a  promise  to  sell,  but  no  promise  to  buy,  there  is  no  contract.  It  is  a 
promise  without  a  consideration.  So  where  the  obligors  in  a  title  bond  agreed  to  convey  cer- 
tain property  within  a  certain  time  if  certain  payments  were  made,  but  the  obligees  did  not 
agree  to  buy  the  property,  and  no  payment  was  ever  made,  it  was  held  that  there  was  no  con- 
tract,   /bid. 

§  866.  But  it  seems  that  if  the  seller,  while  it  is  still  within  his  power  to  sell,  accepts  the 
money,  or  some  part  of  it.  he  is  bound  to  make  the  conveyance.    Ibid. 

§867.  Advances  — Promise  to  convey  property  as  secnritjr  —  Present  consideration.— 
Where  advances  are  made  under  an  agreement  that  certain  specific  property  shall  be  con- 
veyed, and  the  conveyance  is  made  within  a  reasonable  time  thereafter,  the  advances  will  be 
considered  as  a  present  consideration ;  but  it  seems  that  a  general  promise  to  convey  certain 
property  as  security  for  advances,  without  specifying  the  property,  is  not  binding,  and  that 
advances,  when  so  made,  constitute  an  antecedent  debt.    Gatlman  v.  Honea,*  12  N.  B.  R.,  495. 

§  868.  Oral  promise  to  pay  check  —  No  funds.—  The  oral  promise  of  a  bank  to  pay  a  check 
drawn  upon  it  by  B.  —  who  then  had  no  funds  there  on  deposit —  provided  plaintiff  would  pre- 
sent said  check  through  the  clearing  house,  is  a  promise  without  consideration.  Morse  v» 
Massachusetts  National  Bank,  1  Holmes,  209  (§^  1780-84). 

g  869.  Promise  by  maker  of  note  to  pay  indorser.—  The  payee  of  a  note  indorsed  it,  and 
the  note  being  dishonored  he  was  charged  as  indorser  and  paid  the  note.  The  maker,  in  con- 
sideration of  the  premises,  promised  to  pay  the  payee  the  amount  of  the  note  and  the  costs  of 
protest.  Held,  that  the  promise  was  sufficient  to  support  assumpsit  for  the  amount.  Morgan 
V.  Reintzel.  7  Cr.,  275. 

g  370.  Note  given  for  the  price  of  land  which  was  not  conveyed  according  to  contract — 
A.  contracted  for  the  purchase  of  certain  land  from  B.,  and  agreed  to  deposit  his  note  for  the 
purchase  price  with  C,  to  be  held  in  escrow  till  the  deed  for  the  land  should  be  also  delivered 
in  escrow  to  C.  for  A.  B.  delivered  a  deed,  but  not  for  the  lands  mentioned  in  the  contract. 
C.  did  not  deliver  the  note,  but  B.  brought  suit  upon  it.  Held,  that  there  was  no  consider- 
ation for  the  note  and  no  delivery,  because  C.  was  not  the  agent  of  B.  to  hold  the  note,  and 
would  not  become  so  until  such  a  deed  was  delivered  aa  the  contract  called  for.  Glover  v. 
Chase,*  11  Fed.  R.,  875. 

§  371.  Confession  of  judgment  —  Promise  to  levy  execntion  against  another  —  Consider- 
ation.— A  bank  which  was  the  indorsee  of  a  note  persuaded  the  indorser  to  confess  judg- 
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ment  on  the  note,  and  promised  her  that,  if  she  did  so,  it  would  levy  execution  against  the 
maker,  who  it  assured  her  was  solvent.  There  was,  at  the  time,  grave  doubt  on  the  part  of 
the  bank  whether  a  suit  could  be  maintained  against  the  indorser,  on  account  of  defective 
notice.  He/ct,  that  there  was  a  good  consideration  on  the  part  of  the  bank  for  its  promise^ 
even  though  it  was  subsequently  ascertained  that  the  notice  was  good  and  the  suit  would 
have  been  maintainable.    Union  Bank  of  Georgetown  v.  Geary,  5  Pet.,  114. 

§  87S.  Performance  of  consideratfou.—  An  executory  contract  for  a  release  is  of  no  force 
till  the  consideration  is  fully  performed.    City  of  Memphis  v.  Brown,  20  Wall.,  800. 

§  878.  Must  be  legal. — The  consideration  connected  with  any  agreement  must  be  legal  or 
it  cannot  be  enforced  in  equity.    Tufts  r.  Tufts,  8  Woodb.  So  M.,  461. 

g  874.  Illegal  consideration  expressed  —  Instrument  void.~  It  spems  that  where  an  illegal 
consideration  is  expressed  upon  the  face  of  a  written  instrument  it  renders  the  instrument 
void.     Greathouse  v,  Dunlap,  8  McL.,  818. 

§  875.  Collateral  andertaking,  consideration  for.~  An  undertaking  by  a  third  party,  col- 
lateral to  the  original  engagement  of  the  parties,  entered  into  after  such  original  engagement, 
must  have  some  other  consideration  to  support  it  than  the  consideration  of  the  original  con- 
tract, and  it  seems  that  it  mnst  be  in  writing.    Rabaud  t^.  D*  Wolf,*  1  Paine,  591. 

§  87tt.  Consideration  sapporting  suretyship.—  If  a  person  becomes  a  surety  before  the 
consideration  for  the  contract  becomes  past  and  executed,  there  is  no  necessity  for  a  consider- 
ation from  the  obligor  to  the  surety.  It  is  one  entire  and  original  transactior,  and  the  con- 
sideration which  would  support  the  contract  of  the  principal  would  support  the  contract  of 
the  sureties.    United  States  v.  Linn,  15  Pet.,  814. 

§  877.  Bond  of  public  olHcer,  consideration  for.— In  the  case  of  the  bond  of  a  public 
officer,  the  appointment  to  ofBce  is  not  the  consideration,  but  it  is  the  emoluments  and  bene- 
fits reeulting  therefrom,  and  therefore  a  bond  entered  into  during  the  term  of  office  is  for  a 
present  and  continuing  consideration.    Ibid. 

§878.  Importing  a  consideration. —  Every  contract  which  is  legal  on  its  face,  and  imports 
a  consideration,  is  supposed  to  be  entered  into  on  a  valid  consideration  and  to  be  obligatory 
till  the  contrary  is  shown,  if  the  parties  are  ostensibly  competent  to  contract.  United 
Statea  t;.  Maurice,  2  Marsh.,  112. 

2.    W/iat  is  Sufficient 
SjmMARY-^  Agreement  to  bid  at  a  Judicial  eale^  g  879.—  Subsertptiont  %  880. 

g  879.  Plaintiff  had  a  claim  against  one  G.  and  against  defendant.  The  latter  promised 
plaintiff  that  if  he  would  sue  C,  obtain  judgment,  and  sell  certain  property  of  C.*s,  he  (de- 
fendant) would  bid  for  it  the  amount  of  the  claim;  and  he  further  promised  to  pay  certain 
taxes  and  premiums  of  insurance  upon  the  property.  Held,  that  there  was  good  consideration 
for  defendant's  promise.    Hoppock  v.  Wicker,  §^  881, 883. 

^  880.  C.  subscribed  $3,000  in  November,  1808,  towards  an  endowment  fund  for  Denison 
Univeraity,  and  gave  his  note,  which  was  taken  in  payment.  In  January,  1873.  C.  subscribed 
$500  in  addition,  paying  $100  in  cash.  In  Marcli,  1873,  C.  borrowed  $7,500  of  the  university, 
and  gave  a  mortgage  to  secure  it  Of  this  amount  $3,053  was  the  amount  due  on  his  first 
note  of  $3,000,  $400  was  the  balance  due  on  his  second  subscription,  and  the  rest  was  advanced 
in  cash  by  the  university.  Held,  that  there  was  consideration  for  the  notes  and  promises 
given  by  C,  and  that  the  university  was  entitled  to  prove  its  claim  aa  against  C.*b  assignee 
in  insolvency.    Sturges  v.  Colby,  g  888. 

[Nons.—  See  gg  894-409.] 

HOPPOCK  V.  WICKER. 
(Circuit  Court  for  lUinois:  4  Bissell,  469^71.    1866.) 

Opinion  by  Dbumhond,  J. 

Statement  of  Facts. —  The  substantial  ground  of  the  action  in  this  case  is 
that  the  plaintiff  had  a  claim  consisting  of  a  debt  or  demand,  as  alleged  in  the 
declaration,  against  J.  P.  Chapin  &  Co.,  and  against  the  defendant,  for  the  rent 
of  divers  lots  of  land  in  the  county  of  Fulton,  which  claim  amounted  to  sixteen 
or  seventeen  hundred  dollars,  and  that  the  defendant  promised  the  plaintiff  that 
if  he  would  bring  suit  or  suits  against  J.  P.  Chapin  &  Co.,  and  obtain  a  judg- 
ment against  them,  and  offer  for  sale  certain  property,  he  would  bid  for  that 
property  the  amount  of  the  claim ;  and  the  declaration  further  avers  that  be 
promised  to  pay  the  taxes  on  the  property  and  the  premium  for  the  renewal  of 
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two  policies  of  iDsaratice  which  were  then  held;  and  that  the  plaintiff,  relying 
apon  this  promise  of  the  defendant,  commenced  suits  against  J.  P.  Chapin  & 
Co.  for  this  claim,  and  recovered  judgment  against  them  for  the  amount;  that 
execution  was  taken  out  and  levied  upon  the  property,  and  that  it  was  offered 
for  sale  and  defendant  was  notified  and  had  due  notice  of  all  these  facts,  and 
was  requested  to  comply  with  his  promise  and  undertaking,  by  bidding  the 
amount  of  the  judgment  or  claim ;  that  he  failed  to  do  this,  by  which  the  plaint- 
iff has  sustained  damage.  This  is  substantially  the  ground  of  the  action  set 
forth  in  the  declaration. 

§  381.  ^  promise  by  a  joint  debtor  y  that  if  the  creditor  will  sue  tfie  co-debtor 
and  obtain  judgment  he  will  bid  on  the  property  offered  for  sale^  is  supported  by 
a  good  consideration. 

Objection  is  taken  that  it  is  not  a  good  and  valid  consideration  upon  which  a 
promise  was  binding.  I  am  inclined  to  think  that  it  is.  The  allegation  is  that 
there  was  a  claim  against  defendant  and  Chapin  &  Co.,  and  in  consequence  of 
there  being  this  claim,  and  if  the  plaintiff  would  prosecute  it  to  judgment,  that 
the  defendant  would  come  in  and  make  these  bids.  It  is  unnecessary  that  the 
declaration  should  allege  that  it  was  a  valid  or  legal  claim  against  the  defend- 
ant. It  is  sufficient  that  there  was  a  claim  against  him  and  others,  and  that  he 
apparently  desired  this  claim  to  be  prosecuted  against  the  others,  and  not 
against  him,  and  certain  property  to  be  levied  upon,  and  if  it  was,  he  prom- 
ised to  make  the  bid.  It  is  an  unusual  case,  I  admit,  but  I  am  inclined  to 
think  that  the  consideration  is  sufficient  to  support  the  promise  of  the  de- 
fendant. The  first  and  second  counts  of  the  declaration  allege  substantially 
the  contract  as  I  have  stated  it.  The  demurrer  would  apply  most  strongly 
against  these  two  counts.  ThB  third  and  fourth  counts  set  forth  with  more  par- 
ticularity the  circumstances  attending  the  promise  and  the  reason  why  the 
arrangement  was  made  between  the  parties,  and  of  course  the  demurrer  would 
be  less  available  to  these  counts  than  to  the  first  and  second,  but  I  think  that 
all  the  counts  are  substantially  good. 

§  382.  Amount  of  damages  is  not  to  be  decided  upon  demurrer. 

It  may  be  a  question  whether  the  plaintiff  can  recover  all  the  damages  which 
he  sets  forth.  That  I  cannot  decide  upon  the  demurrer.  That  would  come  up 
more  in  the  form  of  an  instruction  to  the  jury  as  to  the  measure  of  damages 
in  the  particular  case.  There  is  no  allegation  that  the  debt  was  lost  in  conse- 
quence of  the  defendant  not  bidding  the  amount  of  the  judgment.  There  is 
no  allegation  negativing  the  fact  that  the  plaintiff  could  levy  upon  other  prop- 
erty and  thus  realize  the  judgment  which  he  had  recovered  against  J.  P. 
Chapin  &  Co.  The  only  allegation  is  that  the  defendant  made  this  promise,  if 
the  plaintiff  would  do  certain  things.  Plaintiff  has  done  them,  and  he  has  not 
complied  with  his  promise.  Now,  it  is  clear  that  the  plaintiff  has  been  damni- 
fied in  consequence  of  the  defendant's  neglect  to  keep  his  promise.  To  what 
extent  is  another  matter.  It  is  sufficient  that  he  has  been  damnified;  that  iu 
consequence  of  the  promise  of  the  defendant  he  has  prosecuted  these  suits,  has 
been  obliged  to  employ  counsel,  and^has  himself  been  subject  to  more  or  less 
labor,  expense  and  trouble.  This  is  sufficient  to  show  that  the  plaintiff  is  en- 
titled to  maintain  this  action.  It  would  come  up  as  an  after  consideration 
whether  the  plaintiff  was  damnified  to  the  extent  which  is  claimed  in  the  dec- 
laration, or  which  the  court  is  asked  to  infer  from  the  nature  of  the  declaration. 
That  point  I  do  not  feel  inclined  to  decide  now. 

Demurrer  overruled  and  leave  to  plead. 
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STURGES  V.  COLBY. 
(Circait  Court  for  Ohio:  2  Flippin,  163-168.    1878.) 

Opinion  by  Welker,  J. 

STATBMEin*  OF  Facts. —  This  was  a  proceeding  by  the  assignee  to  settle  and 
have  declared  the  liens  of  the  dififerent  lien  holders  on  the  bankrupt's  estate, 
and  the  amount  and  priority  of  such  liens,  and  for  a  sale  of  the  property.  The 
Denison  University  was  made  a  party  defendant,  and  called  upon  to  answer 
and  state  the  amount  of  its  claim  and  the.  nature  thereof.  To  this  the  uni- 
versity answered,  setting  forth  its  claim  and  mortgage  to  secure  the  same  as 
hereinafter  stated.  After  the  coming  in  of  this  auswer,  the  plaintiff  filed  a 
supplemental  petition  setting  forth  that  a  portion  of  the  debt  secured  to  the 
oniversity  was  a  gift  voluntarily  made  by  Colby  while  insolvent,  and  should  be 
set  aside  as  to  creditors,  it  being  a  subscription  to  the  university  endowment  fund. 

To  this  supplemental  petition  the  university  answered:  1.  Denying  the 
charge  of  insolvency.  3.  If  the  facts  stated  in  the  supplemental  petition  were 
true  as  to  the  insolvency,  the  consideration  of  so  much  of  the  university  claims 
as  are  founded  on  subscriptions  to  its  funds,  as  in  its  answers  set  forth,  was 
soflScient  and  valid. 

The  character  of  the  subscription  will  appear  in  the  subsequent  statements 
in  this  opinion.  13y  the  answers  of  the  university  it  is  seen  that  disclosures 
are  called  for  both  by  the  original  and  supplemental  bills.  These  an- 
swers being  responsive  to  the  requirements  called  for  by  the  petition,  no 
testimony  is  needed  to  sustain  the  answers.  It  will  bo  seen  that  to  set  aside 
a  portion  of  the  university's  claim,  the  supplemental  petition  alleges  that  ever 
since  1864  Colby  has  been  insolvent.  This  is  denied,  and, it  is  denied  that  he 
was  insolvent  in  January,  1872,  or  before  that  time»  The  answer  to  the  sup- 
plemental petition  then  states,  in  substance,  that  in  the  fore  part  of  the  year 
1S65  the  university,  through  its  agents,  to  carry  out  more  fully  the  objects  of 
Its  organization,  proceeded  to  raise  an  endowment  fund  of  $100,000,  and  Colby 
subscribed  $2,000;  and  at  great  expense  said  university  proceeded  until  the 
fall  sum  of  $100,000  was  subscribed  and  raised.  That  said  Colby  examined 
said  subscriptions  and  fund  raised,  and  fowid  and  agreed  with  this  defendant 
(university),  and  represented  to  and  agreed  with  the  other  subscribers  to  said 
fund,  that  said  $100,000  had  been  raised.  And,  therefore,  said  Colby,  in  satis* 
faction  of  his  subscription,  in  November,  1866,  gave  his  note  for  $2,000,  dated 
November  1,  1866,  at  two  years,  with  interest  annually  from  November  1, 
1866.     Said  Colby  induced  others  to  settle  their  subscriptions  to  said  fund. 

Said  $2,000  note  was  taken  in  payment  of  said  Colby's  subscription.  That 
in  consequence  of  said  subscriptions,  greatly  increased  expenses  and.  extension 
of  facilities  have  been  entered  upon  by  said  university.  That  in  January, 
1872,  the  university  was  in  need  of  a  new  building  and  sought  subscriptions 
for  it,  and  Colby  subscribed  $500  and  paid  down  $100.  The  buildmg  was 
built  on  the  strength  and  faith  of  this  and  other  subscriptions.  That  March 
27,  1872,  Colby  made  a  loan  of  said  university  of  $7,500,  part  of  said  endow- 
ment fund,  and  gave  the  mortgage  set  out  and  attached  to  the  answer  to  tiie 
original  bill.  Of  this  $7,500,  the  sum  of  ^2,052  was  for  amount  due  on  said 
note  of  $2,000  given  in  settlement  and  satisfaction  of  said  original  subscrip- 
tion; and  $400  was  for  the  second  subscription,  being  the  one  of  $500.  The 
balance  to  make  said  $7,500  loan  was  advanced  in  cash,  being  $5,1^48. 

Both  of  said  subscriptions  were  in  manner  aforesaid  satisfied,  settled  and  dis- 
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§  MS.  Contracts.—  consideration. 

charged.  The  facts  of  the  case  being  as  before  stated,  we  will  proceed  and 
see  what  the  law  as  applicable  to  this  state  of  facts  is. 

§  383.  Subscriptions  in  aid  of  college  endowments  become  fixed  legal  obligor 
tions  when  stipulated  conditions  are  performed. 

In  Ohio  it  is  the  policy  of  the  law  to  promote  and  favor  the  interests  of  eda- 
cation.  In  16  Ohio  St.,  27  (Ohio  W.  Female  College  v.  Love),  Jndge  Scott,  in 
giving  the  opinion  of  the  court,  says:  ^'It  has  at  all  times  been  the  declared 
policy  of  this  state  to  favor  and  promote  the  interests  of  edacation  and  the 
general  diffusion  of  knowledge  among  the  people.  To  this  fact  the  provisions 
of  the  constitution  itself,  our  system  of  school  laws  and  acts  providing  for  the 
incorporation  of  institutions  of  learning,  bear  ample  testimony." 

On  page  28  the  court  further  say:  ''This  subscription  then  was  anthorissed 
by  law.  It  was  evidently  intended  by  the  maker  that  the  managing  ofBcers  of 
the  corporation  should  rely  upon  it  as  a  part  of  the  means  and  resources  of  the 
institution.  It  was  bat  reasonable  that  they  should  rely  upon  the  solemn 
pledge  thus  given,  and  incur  liabilities  upon  the  faith  of  it  And  that  Boch 
liabilities  were  in  fact  incurred,  the  petition  distinctly  avers." 

The  question  here  raised  is  not  a  new  question  in  courts  of  bankruptcy.  It 
was  before  the  United  States  court  in  and  for  the  district  of  Delaware,  and 
was  decided  about  the  year  1875,  in  the  case  of  Capelle  v.  Trinity  M.  E. 
Church,  11  Bankr.  R,  p.  536.  The  following  is  the  syllabus  of  the  case:  '^  A 
claim  was  proved  by  a  church  corporation,  founded  upon  a  verbal  promise  by 
a  bankrupt  to  M.  that  he  (the  bankrupt)  would  pay  $800,  if  M.  would  sub- 
scribe a  portion  of  the  indebtedness  due  from  the  church  to  M.,  the  promise 
being  subsequently  publicly  announced  in  the  church  in  the  presence  of  the 
congregation.  It  appeared  by  the  proof  that  the  expenses  had  been  incurred 
by  the  trnstees  of  the  church  upon  the  faith  of  the  subscriptions  generally, 
though  not  that  any  definite  expenditure  was  made  on  the  faith  of  this  partic- 
ular subscription.  Ueld^  that  the  promise  was  founded  on  a  good  legal  consid- 
eration upon  two  alternative  grounds.  It  is  one  of  two  mutual  promises  for 
the  benefit  of  the  church,  each  being  the  consideration  of  the  other,  and  the 
claim  provable  by  the  beneBciary;  and,  secondly ^  as  a  promise  to  the  church* 
partly  upon  which  expenses  were  incurred,  it  would  sustain  an  action  of  ae- 
sumpsit,  and  might  be  proved  in  bankruptcy." 

See,  also,  Amherst  Academy  v.  Cowls,  6  Pick.,  427,  particularly  as  to  consider- 
ation and  burthen  of  proof,  notes  being  given.  The  case  of  Farmers'  College 
V.  McMicken,  2  Disney,  495,  is  another  Ohio  authority  supporting  the  claim  of 
the  universitv. 

In  this  case  it  is  distinctly  held:  ^^  1st.  A  gratuitous  subscription  to  pay  cer- 
tain moneys  toward  a  particular  stated  fund  to  be  raised  for  the  endowment  of 
certain  professorships  in  a  college  becomes  a  fixed  legal  obligation  as  soon  as 
the  college  has  performed  its  undertaking  and  raised  the  required  amount  of 
reliable  subscriptions.  2d.  Such  subscriptions  to  the  college  to  do  an  act  if  the 
college  will  perform  a  prescribed  duty  on  its  part,  if  accepted,  makes  the  con- 
tract complete." 

In  Williams  College  v.  Danforth,  12  Pick.,  541,  it  is  so  held  more  strongly 

than  m  The  Farmers'  College  Case,.if  possible;  and  is  the  case  of  a  college, 

and  in  substance  is  like  the  endowment  subscriptions  for  Denison  University. 

We  will  cite  no  more  authorities,  but  will  say  in  conclusion  that  if  the  claim 

of  tbe  university  was  founded   upon  the  original  subscriptions,  it  would  bo 

good  according  to  the  authorities.     But  in  this  case,  the  university's  claim  is  well 
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fortified.  If  there  was  ever  any  doubt,  that  is  obviated  by  the  fact  that  the 
original  subscription  was  settled,  satisfied  and  paid  by  note  of  $2,000  ten  years 
ago.  Then  that  note  was  settled  by  a  new  note  given  on  this  loan.  The  $500 
subscription  was  also  settled  by  a  note  being  given  and  entering  into  this 
$7,500  loan.  After  such  changes  and  settlements  every  presumption  is  in  favor 
of  the  transaction,  and  the  court  will  not  go  behind  it.  See  6  Pick.,  431,  opin- 
ion of  Parker,  C.  J.  Let  a  decree  be  entered  for  the  amount  of  the  money  in 
favor  of  Denison  University. 

g  S94.  Promise  to  do  what  the  promisor  is  already  bound  to  do.— O.  contracted  to  carry 
the  mailB  from  New  York  to  Philadelphia  and  from  Philadelphia  to  New  York.  A  heavy  fall 
of  snow  prevented  the  transportation  of  the  mail  and  caused  a  g^eat  accumulation  at  those 
points.  C.  was  requested  to  use  every  exertion  to  forward  the  mails,  and  a  promise  was 
made  by  the  agent  of  the  department  to  pay  him  for  his  increased  outlay.  Held,  that  not- 
withstanding such  promise  there  could  be  no  recovery ;  that  C.  took  the  risk  of  such  accumu- 
laUon  at  the  time  of  entering  into  the  contract;  that  he  did  no  more  than  his  contract 
obliged  him  to  do,  and  as  the  contract  provided  for  no  extra  compensation  he  could  recover 
none.  The  mere  performance  of  an  act  which  the  party  was  by  law  bound  to  perform  is  not 
a  sufficient  consideration  for  a  promise  of  extra  pay  for  its  performance.  Cummings  «• 
United  States,*  31  Law  Rep.  (11  N.  SS.),  752. 

g  885.  A  ralnable  eonsideration,  however  smaU  or  nominal,  is  sufficient.  So  a  considera- 
tion of  $1  is  sufficient  to  support  a  contract  of  guaranty  of  an  indefinite  amount  Lawrence 
o.  McCalmont,  2  How.,  426  (§§267-271). 

§  ftS6.  A  Domioal  consideration,  as  of  $1,  is  sufficient  to  support  a  oontract  of  guaranty. 
Davis  V.  Wells,  14  Otto,  159  (§§20S-218). 

g  S87.  Consideration  forgnaranty.— A  trust  and  confidence  reposed  in  a  guarantor,  which 
induced  a  person  to  sell  the  goods  of  which  the  payment  is  guarantied,  is  a  sufficient  consid- 
eration for  the  guaranty.     Lewis  v,  Brewster,  2  McL.,  22. 

^  S$8.  Assignment  of  mortgage  by  hnsband  to  wife  to  provide  for  her  and  her  ohil- 
4ren. —  A  man  who  had  separated  from  his  wife  represented  to  a  woman  that  he  had  a 
divorce  from  his  wife  and  induced  her  to  marry  him.  They  lived  together  for  seven  years  as 
ntan  and  wife,  and  she  had  two  children  by  him.  Subsequently  the  woman  discovered  that 
the  man  had  a  wife  living.  For  the  purpose  of  providing  for  her  and  the  children  he  assigned 
a  mortgage  to  her.  Held,  that  the  consideration  was  good  and  meritorious,  and  was  not 
illegal.     Oay  v.  Parpart,  16  Otto,  686. 

§  S89«  Marriage  —  Ante-nnptial  settlement.—  Marriage  is  not  only  a  valuable  considera- 
tion to  support  an  ante-nuptial  settlement,  but  is  a  consideration  of  the  highest  value,  and 
husband  and  wife,  under  such  settlements,  are  in  the  highest  sense  purchasers  for  a  valuable 
oonsideration.    Magniao  tr.  Ttiompson,  7  Pet.,  898. 

^  990*  A  promise  to  forbear  for  a  reasonable  or  convenient  time,  either  in  general  or  spe- 
cific tt-rms,  or  indefinitely,  is  a  sufficient  consideration  for  a  promise  to  pay  an  existing  debt, 
for  in  the  latter  case  the  court  will  intend  the  forbearance  to  be  total  and  absolute,  and  after 
forbearing  a  reasonable  time  the  plaintiff  may  bring  his  action  upon  the  new  promise,  and  is 
not  obliged  to  wait  all  his  life;  but  it  seems  that  if  the  forbearance  be  for  a  short  time  only 
it  would  not  be  a  good  consideration.     Lonsdale  v.  Brown.  4  Wash.,  151. 

S  SHI.  Promise  to  pay  on  extension  of  time.— A  promise  by  a  party  to  pay  a  debt  if  «the 
creditor  will  give  more  time  is  a  valid  and  binding  promise,  and  is  founded  on  a  good  consid- 
eration — a  benefit  to  the  debtor  and  an  injury  to  the  creditor.    Ibid, 

%  S92.  Barred  debt  consideration  for  new  promise.— A  debt  barred  by  the  statute  of  lim- 
itations or  by  operation  of  law  is  a  sufficient  consideration  for  a  new  promise  to  pay  it.  Lons- 
dale r.  Brown,  4  Wash.,  90. 

^  893.  A  debt  due  on  a  bond  more  than  twenty  years  old  is  a  good  consideration  for  a 
new  bond,  though  entered  into  by  the  obligors  without  knowledge  of  their  rights.  United 
States  V.  McKewan,  4  Blatch.,  3S3. 

f  S94.  Promise  to  pay  an  old  debt  to  the  creditor  or  bearer— Negotiability.—  A  corpora- 
tion agreed  in  writing  to  pay  to  a  certain  person  a  certain  sum  of  money  at  a  specified  rate 
of  interest  at  a  certain  time.  The  money  not  being  paid  at  that  date,  the  corporation  by  its 
indorsement  under  seal  promised  to  pay  the  same  sum  to  the  same  person  or  bearer  at  an  in- 
creased rate  of  interest.  Held,  that  the  indorsement  created  a  new  contract  on  a  sufficient 
consideration  and  was  negotiable  under  the  law  merchant.    Manufacturing  Co.  v,  Bradley, 

15  Otto,  180. 
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tll^-401.  CONTBACTS.— CONSIDERATION. 

g  895.  Unexeonted  a^rv^m^nt  to  pay  a  less  sum  in  discharge  of  a  larsrer.—  In  all  cases  of 

releases  by  parol  contract,  composition  with  creditors,  or  compromises  of  unliquidated  de- 
mands, where  the  consideration  of  the  discharge  of  the  debt  is  the  payment  of  a  less  sum  of 
money,  the  delivery  of  property  of  less  value  or  the  performance  of  acts,  they  must  be  ex- 
actly and  literally  performed.  A  mere  unexecuted  agreement  to  accept  a  less  sum  in  dis- 
charge of  a  larger  is  not  valid.    City  of  Memphis  v.  Brown,  1  Flip.,  203. 

§  39B.  Agreement  between  indorsers  to  share  loss  •—  Parol.—  Two  indorsers  of  a  note  at 
the  time  of  making  the  indorsement  promised  each  other  to  divide  between  themselves 
whatever  loss  they  might  be  put  to  in  consequence  of  such  indorsement.  The  maker  failing 
to  pay  the  note,  one  of  the  indorsers  paid  it.  In  a  suit  by  him  against  the  other  to  recover 
half  the  amount  thus  paid,  it  was  held  that  the  mutual  promises  of  the  two  indorsers  fur- 
nished a  good  considei-ation  for  the  contract,  and  that  it  was  valid  and  binding.  Such  a  con- 
tract was  collateral  to  the  note  and  might  be  proved  by  parol.  Phillips  v.  Preston,  6  How., 
2»1. 

§  897.  Indorsement  to  give  credit. —  If  a  party  indorses  his  name  on  a  note  for  the  pur- 
pose of  giving  the  maker  credit  and  to  induce  the  payee  to  sell  property  to  the  maker,  then 
such  indorsement  is  founded  upon  a  sufficient  consideration.     Offutt  v.  Hall,  1  Cr.  C.  C,  503, 

§  898.  Agreement  between  holder  and  maker  of  notes  for  the  drawing  of  bills  for  the 
amount. —  The  bank  of  M.  holding  the  notes  of  the  bank  of  I.  to  a  large  amount,  the  two  banka 
entered  into  an  agreement  by  which  the  bank  of  I.  was  to  draw  bills  for  the  amount  of  the  notes, 
and  to  deposit  a  sum  with  C.  to  pay  the  damages  if  the  bills  were  protested,  and  the  bank  of 
M.  was  to  deposit  the  notes  with  C,  who  was  to  hold  them  as  collateral  security  for  the  bills. 
The  deposits  were  made  and  the  bills  drnwn,  but  the  latter  were  protested.  An  action  was 
brought  on  the  bills,  and  it  was  held  that  there  was  a  good  and  sufficient  consideration  for 
them.     Stickney  v.  Bank  of  Illinois,  3  McL.,  183. 

§  8S)9.  Cancellation  of  note  and  giving  smaller  ones.— An  agreement  by  a  debtor,  and  at 
the  request  of  a  creditor,  to  give  a  number  of  small  notes  in  place  of  a  larger  one.  is  a  suf- 
ficient consideration  for  an  agreement  to  cancel  the  existing  note.     In  re  Dixon,  2  McC,  557. 

§  400.  Bond  to  eonnty  —  Note  for  pnrchase  money. —  A  bond  to  convey  a  city  lot  at  a 
future  time  is  a  good  consideration  for  the  giving  of  a  promissory  note  for  the  purchase 
money.     Lane  v.  Dyer,  2  Cr.  C.  C,  850. 

§  401.  Agreement  by  purchaser  to  pay  the  price  to  the  seller's  creditor.—  It  seems  that 
if  A.  sells  goods  to  B.,  who,  at  the  request  of  A.,  i^rees  to  pay  the  amount  to  C,  to  whom  A. 
is  indebted,  C.  may  maintain  an  action  in  his  own  name  for  the  amount  if  the  agreement  is 
made  at  the  time  of  purchase.  But  the  indebtedness  of  A.  to  B.  is  not  of  itself  any  con- 
sideration for  a  subsequent  promise  by  the  former  to  C.  to  pay  C.  the  amount  of  the  debt. 
At  wood  V.  LfOckhart,  4  McL.,  851. 

§402.  Judgment  against  one  partner  only— Promise  by  the  other  to  pay  the  debt  to- 
prevent  the  execution  of  a  ca.  sa. —  A  judgment  on  a  partnership  debt  was  rendered  against 
one  partner  only,  and  a  ca,  sa,  issued  against  him.  The  other  partner  promised  that  if  the 
judgment  debtor  was  not  confined  on  the  ca.  sa.  he  would  pay  the  debt  at  a  certain  time. 
Held,  that  the  promise  was  founded  on  a  sufficient  consideration.  Rice  v.  Barry,  3  Cr.  C.  C, 
448. 

g  408.  Agreement  to  forbear  to  collect  of  the  debtor  —  Promise  by  another  to  pay.— An 
agreement  to  release  a  levy  on  real  estate  of  W.,  and  to  forbear  to  collect  part  of  a  judgment^ 
against  him,  is  a  sufficient  consideration  for  a  promise  by  H.  to  pay  the  balance  of  the  judg- 
ment at  a  certain  time.    Stewart  v.  Hinkle,  1  Bond,  508  (§§  1777-79). 

8  404.  Consideration  between  two  parties  to  a  contract  supporting  a  promise  made  by  a 
third  —  Parol. —  The  owner  of  certain  sugara  in  the  hands  of  the  defendant  proposed,  in  the 
presence  of  the  defendant,  to  ship  them  to  the  plaintiff,  on  receiving  an  authority  from  the 
plaintiff  to  draw  on  him  for  the  amount.  It  was  then  agreed  that  the  sugars  should  be 
shipped,  and  the  authority  given  to  draw,  upon  the  defendant's  engaging  by  letter  to  ship  the 
sugars,  then  in  his  po38e:!8ion,  on  behalf  and  account  of  the  owner.  The  owner  thereupon 
wrote  the  letter  (the  form  of  which  was  assented  to  by  the  plaintiff),  addressed  to  the  defend- 
ant, requesting  him  to  ship  the  sugars  upon  his  (the  owner's)  account,  and  upon  such  vessel 
as  he  should  direct,  consigned  to  plaintiff.  The  defendant  assented  to  it,  wrote  the  words 
"agreed  to"  under  it,  and  signed  his  name;  and  the  authority  to  draw  was  then  given.  It 
was  held  that  the  plaintiff  could  recover  of  the  defendant  for  breach  of  his  undertak- 
ing, if  such  undertaking  was  an  original  part  of  the  entire  transaction,  but  not  so  if  uncon- 
nected with  and  collateral  and  subsequent  to  the  agreement  between  the  owner  and  the 
plaintiff ;  that  as  between  the  plaintiff  and  the  owner,  the  consideration,  which  was  not  men- 
tioned in  the  writing,  might  be  shown  by  parol ;  that  if  the  undertaking  of  the  defendant 
was  at  the  same  time,  it  required  no  consideration  moving  from  the  plaintiff  to  him,  the^ 
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cooBtdeTation  to  the  owner  being  Bufficient  to  uphold  and  support  the  contract  of  the  defend- 
ant ;  and  Hiat,  the  owner  having  become  iuRolvent  and  authorized  the  plaintiff  to  designate 
the  yeaseL.  a  designation  by  the  latter  was  sufficient  under  the  contract.  Rabaud  v.  DeWotf,* 
1  Pftine,  580. 

§  44K».  Promise  by  one  for  whom  a  ship  is  being  bnilt  by  a  contractor,  to  pay  tlie  work- 
men.—  A  person  contracted  wrth  a  shipwright  to  pay  him  a  certain  sum  for  the  building  of 
a  ship  of  a  certain  size.  The  shipwright  becoming  eAibarrassed  the  party  represented  to 
workmen  employed  on  the  ship  that  they  need  not  be  uneasy  and  that  he  would  pay  all  just 
bills  against  the  Tessel.  Held,  ttiat  this  agreement  was  a  nudum  pactum  and  void ;  that 
under  the  terms  of  the  contract  of  building  the  ship  belonged  to  the  promisor,  absolutely 
freed  of  all  liens,  and  that  consequently  the  promise  was  without  consideration.  But  where, 
soon  after  the  ship  was  commenced,  the  prospective  owner  took  a  secret  assignment  of  the 
ship  as  fast  as  completed  and  of  all  materials  as  soon  as  furnished,  and  became  the  sole  and 
absolute  director  of  operations,  though  unknown  to  the  worlcmen,  the  promisee  above  men* 
tioned  were  held  to  be  for  a  good  consideTation  and  enforceable.    Leslie  v.  Glass,  Taney,  428, 

S  4M.  Promise  to  pay  freight  to  obtain  delivery  of  goods  to  another.—  In  order  to  ob- 
tain the  delivery  of  certain  hides  shipped  to  B.,  A  engaged  to  pay  the  freight  on  them  on 
its  being  adjusted  between  K  and  the  agent  of  the  carriers,  if  B.  did  not.  Heid,  that  tlie 
delivery  of  the  hides  to  B.  was  a  sufficient  consideration  for  the  promise,  and  that  it  was 
safficient  to  charge  A.  that  the  freight  was  adjusted  and  that  B.  had  not  paid  it.  Trask  v, 
Dnvall,*  4  Wash.,  181. 

S  407.  There  19  an  implied  agreement  on  the  part  of  the  assignee  of  a  bill  of  lading  who 
receives  the  goods  to  pay  the  freight,  unless  the  consignor  is  bound  by  the  charter-party  to 
pay  it,  or  unless  the  assignee  has  expressly  bound  himself  to  pay  it  as  the  surety  of  tlie 
assignor.    IhUL 

§  408.  An  agreement  to  receive  certain  goods  in  payment  of  a  money  demand  is  a  good 
agreenient,  and  if  an  enforcement  of  payment  is  sought  in  equity  it  will  only  be  decreed  in 
conformity  to  the  agreement.  Suoh  an  agreement  imports  a  consideration  which  is  deemed 
by  law  to  be  valuable.    Very  v.  Levy,  13  How.,  357, 

§  409.  Assignment  of  a  patent  which  has  a  market  value,  though  the  ioTention  i^  nse- 
leas. —  In  case  of  a  contract  for  the  sale  of  a  patent  right,  it  was  held  that  though  the  owner 
of  the  patent  and  his  assignees  were  wrong  in  their  estimates  of  the  value  of  the  machine, 
and  that  it  was  practically  useless,  yet  where  the  patent,  at  the  time  the  contract  was  entered 
into,  liad  a  market  value,  as  is  shown  by  the  contemporaneous  sales  of  rights  under  it,  and 
where  it  appears  that  when  skilfully  operated  under  favorable  copditions  the  invention  has 
some  value,  then  the  right  to  use  such  invention  was  a  good  consideration  to  support  the 
contract,    Leavitt  v.  Connecticut  Peat  Co.,  6  Blatch.,  145. 

3.  Tnsufficiency  or  Failure. 

S410.  Failure  of  consideration  ~  Inadequacy  — Rescission.— An  entire  failure  of  con« 
sideration  is  sufficient  to  rescind  a  contract,  but  mere  inadequacy,  honestly  occurring,  fur- 
niabes  no  grounds  for  rescinding  the  contract.    Warner  v,  Daniels,  1  Woodl^.  &  M.,  110. 

§411.  Inadequacy  evidence  of  fk'and.—  It  seems  that  an  inadequacy  of  consideration  so 
great  as  to  shock  the  conscience  is  conclusive  evidence  of  fraud.     Eyre  v.  Potter,  15  How.,  00. 

§  4!2«  Action  for  failare  of  consideration.— In  order  to  sustain  an  action  for  a  failure  of 
oonsideration  such  failure  must  be  total.    Scudder  v.  Andrews,  2  McL.,  468. 

g  41S.  Action  of  corenant  where  the  consideration  is  also  a  covenant  —  Failure  of  con- 
sideration.— Want  or  failure  of  consideration  cannot  be  set  up  as  a  defense  where  an  action 
of  covenant  is  brought  on  a  sealed  instrument,  especially  where  the  covenant  sued  on  is 
founded  on  another  covenant  made  by  the  plaintiff  to  the  defendant.  So  where  a  party  cove- 
nants with  a  manufacturer  to  give  him  the  exclusive  right  to  manufacture  and  sell  a  certain 
patent,  and  the  licensee  covenants  to  pay  according  to  the  quantity  sold,  in  a  suit  against  the 
licensee  on  such  covenant,  he  cannot  set  up  the  invalidity  of  the  patent  as  a  defense.  Wilder 
V.  Adams,  2  Woodb.  &  M.,  832. 

§414.  8nlt  on  note — Partial  failure  of  consideration.— A  partial  failure  of  considera- 
tion is  no  defense  to  a  promissory  note  in  an  action  by  the  payee  against  the  maker.  Var- 
num  V.  liauro,  2  Cr.  C.  C,  425.     See,  also,  Morrison  v,  Clifford,  1  Cr.  C.  C,  585. 

S  415.  Promise  that  another  will  do  an  act  —  Gaaranty.—  A  mere  promise  that  another 
person,  tui  juris,  shall  do  a  particular  thing  is  void,  conferring  no  right  and  producing  no  ob- 
ligation ;  but  a  guaranty  that  another  will  do  an  act  is  valid  if  founded  on  sufficient  considera- 
tion.   Coffin  V,  Shaw,  8  Ware,  84. 

g  41^  Cancellation  by  creditor  of  his  Jadgment  without  consideration.—  A  judgment 
creditor  of  a  railroad  purchased  the  rockl  on  the  foreclosure  sale  of  the  road  on  a  deed  of  trust 
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which  was  prior  to  the  lien  of  his  judgments,  and  after  such  purchase  marked  the  judgments 
held  by  him  '*  Satisfied/*  so  as  to  make  the  title  to  the  road  clear,  but  he  received  no  consideration 
therefor.  Afterwards  the  sale  under  which  he  purchased  was  declared  void.  In  a  suit  brought 
by  the  judgment  creditor  to  annul  his  cancellation  of  the  judgments,  it  was  held  that,  the  sat- 
isfaction having  been  made  without  consideration,  it  was  a  nudumpactum,  and  that  the  court 
would  decree  them  to  be  liens  as  they  were  at  the  time  they  were  thus  marked  '*  Satisfied." 
Hay  V,  Washington  &  Alexandria  R*y  Co.,  4  Hughes,  839. 

§  417.  Promise  by  purchaser  at  sherifTs  sale  to  reeonvey. —  A  promise  made  by  a  pur- 
chaser at  a  sheriff's  sale,  after  the  purchase,  to  reconvey  the  premises  bought^  if  without  con- 
sideration, is  a  mere  nudum  pactum  and  cannot  be  enforced.    Lenox  v.  Notrebe,  Hemp., 

fm. 

§418.  Promise  by  heir  to  intestate  to  give  the  property  to  another.-i  A  mere  verbal 

promise  by  heirs-at-law  to  an  intestate  to  give  his  property  to  the  person  to  whom  he  wishes 
io  devise  it  is,  in  the  absence  of  fraud,  a  mere  naked  promise  which  a  court  of  equity  will  not 
enforce.    Bedilian  v.  Seaton,  8  Wall.  Jr.,  285. 

§  419.  Promise  by  seaman  to  pay  master  for  services  of  physician. —  A  promise  of  a  sick 
seaman  on  shipboard  to  pay  the  master  for  the  services  of  a  physician  is  without  considera- 
tion and  void.     Freeman  v.  Baker,  Bl.  &  How. ,  884. 

§420.  Gratuitous  promise  by  employer  to  pay  employee  increased  ifage8.~Whereby 
the  terms  of  his  contract  a  pai-ty  was  to  employ  all  his  time  and  exertions  in  his  employer's 
service  at  a  certain  salary,  a  letter  written  to  him  by  his  employer,  promising  him  an  increased 
salary  as  a  stimulus,  does  not  constitute  a  new  contract,  but  is  a  mere  gratuitous  promise 
not  based  upon  a  legal  consideration.    Talmie  v.  Dean,*  1  Wash.  T*y,  58. 

§  431.  A  promise  to  pay  in  Confederate  notes  in  consideration  of  the  receipt  of  snch 
notes,  and  of  drafts  payable  in  them,  cannot  be  considered  a  nudum  pactum  or  an  illegal  con- 
tract.    Planters'  Bank  v.  Union  Bank,  16  Wall.,  499. 

§422.  Promise  to  convey  to  wife  property  acquired  by  marriage.— A  promise  by  a 
husband  to  convey  to  his  wife  property  acquired  by  him  on  his  marriage  with  her  is  without 
consideration.     Lloyd  v.  Fulton,  1  Otto,  484. 

§423.  Promise  by  master  of  vessel  to  pay  debt  of  charterer.— An  agreement  by  the 
master  of  a  ship,  without  any  consideration  moving  to  him  from  the  charterer,  to  pay  a  debt 
of  the  charterer  to  the  assignee  of  his  vessel,  is  a  nudum  pactum  and  void.  It  is  a  parol 
promise  to  answer  for  the  debt  of  another  and  not  binding,    bhaw  v,  Thompson,  01c. ,  153. 

§  424.  Agreement  allowing  vendee  of  land  1o  pay  for  it  f]*om  the  profits.— A  contract 
for  the  sale  of  land,  which  provides  that  the  grantee  shall  be  allowed  to  pay  for  the  land  from 
the  profits  thereof,  is  a  promise  without  a  consideration,  and  consequently  a  nudum  pactum. 
It  is  but  a  gift.     Dorsey  v.  Park  wood,  12  How.,  188.  , 

§  425.  An  agreement  to  lake  a  part  of  a  debt  when  the  whole  debt  Is  due  is  a  nudum 
pactum,  and  of  no  legal  effect.     Ramsdell  v.  United  States,*  2  Ct.  CI.,  618. 

4.  Moral  and  Equitable, 

^  426.  The  relationship  of  son-in-law  is  not  such  ik  sufficient  and  meritorious  consideration 
as  will  make  a  voluntary  executory  conveyance  valid  and  enforceable,  though  it  seems  that 
the  relationship  of  wife  or  child  is.    Burton  u  Le  Roy,  5  Saw.,  518. 

g  427.  Illegal  consideration,  not  expressed. —  If  the  consideration  of  a  contract  be  con- 
trary to  the  law,  it  is  not  necessary  that  such  illegal  consideration  should  be  expressed  in  order 
to  avoid  the  contract.  It  may  be  pleaded  and  shown  in  evidence.  Wilson  v.  Lb  Roy,  1 
Marsh.,  451. 

5.  Execvted  Consideration, 

§  428.  Promise  to  pay  money,  upon  an  executed  consideration. —  A  promise  to  pay  a  sum 
of  money  upon  a  consideration  executed,  if  it  was  induced  by  the  request  of  the  defendant, 
or  by  some  previous  duty,  or  if  the  debt  be  continuing  at  the  time,  or  is  barred  by  a  rule  of 
law  or  a  provision  of  some  statute,  is  sufficient  to  maintain  an  assumpsit,  Lonsdale  v.  Brown, 
4  Wash.,  150. 

§  429.  Executed  consideration  if  ill  sustain  a  grant — Though  an  executed  consideration 
may  not  be  sufficient  to  sustain  an  executory  contract,  yet  an  executed  consideration  will 
sustain  a  grant,  which  is  a  contract  executed  inprcesenti  —  not  one  to  be  executed  in  futuro. 
Bank  of  United  States  v,  Lee,  5  Cr.  C.  C,  827. 

§480.  Executed  con  tract  —  Statute  of  frauds. —  A  person  who  takes  possecsion  of  real 
estate  and  enjoys  its  rents  and  profits  will  not  be  allowed  to  say  that  the  contract  under 
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which  he  entered  is  Toid  within  the  statute  of  frauds.  The  contract  in  such  a  case  is  exe- 
cuted, and  to  allow  the  party  to  take  refuge  behind  the  statute  of  frauds  would  be  to  make 
the  statute  a  cloak  for  fraud  rather  thau  a  protection  against  it.  Bissell  v.  Farmers'  &  Me- 
chanics' Bank,  5  McL.,  504. 

§  431.  Contract  for  the  parchase  of  notes  partially  executory  —  Bona  flde  purohaser.— 
Where  a  contract  for  the  purchase  of  notes  is  partially  executory,  and  the  purchaser  has 
notice  of  fraud  in  the  notes,  he  is  not  a  bona  fide  purchaser,  except  as  far  as  the  contract  is 
executed,  if  he  goes  on  and  completes  it  after  such  notice.  Dresser  v.  Missouri,  etc.,  R'y 
Const.  Co.,  3  Otto,  94. 

§  432.  nieg'al  contract  executed. —  A  court  will  not  enforce  a  contract  for  illegal  interest, 
bat  when  payments  of  such  interest  have  been  voluntarily  made,  the  court  will  not  disturb 
them.    Longworth  t;.  Taylor,  1  McL.,  517. 

§  433.  Though  an  illegal  contract  cannot  be  enforced,  still  where  such  contract  has  been 
consummated,  where  no  court  has  been  called  upon  to  give  aid  to  it,  when  the  proceeds  of  it 
have  been  actually  received,  and  received  in  what  the  law  recognizes  as  having  had  value, 
and  when  they  have  been  carried  to  the  credit  of  the  plaintiffs,  the  case  is  different.  The 
court  is  not  then  asked  to  enforce  an  illegal  contract.  The  plaintiffs  do  not  require  the  aid  of 
any  illegal  transactiou  to  establish  their  case.  It  is  enough  that  the  defendants  have  in  hand 
a  thing  of  value  that  belongs  to  them.    Planters*  Bank  v.  Union  Bank,  16  Wall.,  490. 


6.  jOompromise  of  Disputed  Claim. 

%  434.  Compromise  —  Duress. —  Where  a  party,  without  force  or  intimidation,  and  with 
full  knowledge  of  the  facts  of  the  case,  accepts  on  account  of  a  controverted  and  unliquidated 
demand  a  sum  less  than  what  ho  claims  and  believes  to  be  due  him,  and  agrees  to  accept  that 
sum  in  full  satisfaction,  he  cannot  avoid  the  compromise  on  the  ground  of  duress,  even 
though  the  condition  of  his  private  affairs  was  such  as  to  urge  him  strongly  to  accept  the 
offer.     United  States  v.  Child,  12  Wall.,  244. 

^  435.  A  party  to  an  agreement  to  compromise  existing  differences  cannot  be  allowed  to 
go  behind  the  agreement  while  retaining  its  fruits.     Sargent  v,  Larned,  2  Curt.,  848. 

§  483.  A  compromise  iKs  defined  by  the  code  of  Lonfslana  is  as  binding  on  the  parties 
thereto  as  a  judgment,  and  cannot  be  collaterally  assailed.    Oglesby  v.  Attrill,  15  Otto,  610. 

§  437.  In  a  family  settlement  of  disputed  claims  equitable  circumstances  should  prevail, 
and  not  all  the  technical  formalities  should  be  expected  as  between  strangers.  Gratz  v. 
Cohen,  11  How.,  18. 

g  438.  Code  of  Tennessee  — Compromise  — Performance  —  Donbtfhl  claim.— At  common 
law  an  agreement  to  pay  a  smaller  sum  in  discharge  of  a  larger  is  without  consideration,  and 
although  the  code  of  Tenuessee  has  changed  that  rule  in  that  state,  still,  even  under  such 
code,  a  person  who  seeks  to  be  discharged  from  a  just  debt  on  the  payment  of  a  less  sum 
than  is  due  must  show,  on  his  part,  full  and  complete  performance ;  compromises  will  act 
according  to  the  intention  of  the  parties  in  that  state,  but  such  compromises  must  be  of 
doubtful  claims,  and  there  must  be  such  uncertainty  as  to  raise  a  doubt  as  to  the  liability  of 
the  promisor  in  the  mind  of  an  ordinarily  intelligent  person.  City  of  Memphis  v.  Brown, 
1  Flip.,  206. 

IV.  Validity. 

1.  In  OeiieraL     Contrary  to  Statute. 

SuxiiART  — M>  action  lien  on  illegal  contract^  §§  430,  440,  443. —  Contract  made  on  Sunda^^ 
%  441. —  Proceeds  of  illegal  transaction,  ^  442. —  Subsequent  collateral  contract,  §  444. 

%  439.  No  action  canf  be  maintained  in  the  federal  courts  upon  a  contract  declared  to  be 
illegal  and  void  by  the  statutes  of  the  state  in  which  the  contract  was  made.  Daniels  v.  Mo- 
Cabe,  S§  445,  446.    See  §  467. 

§  440.  No  action  can  be  maintained  on  a  bond  of  indemnity  against  acts  to  be  done  in  New 
Tork  contrary  to  the  laws  of  that  state,  although  the  bond  was  executed  elsewhere.  Hayden 
V.  Davis,  ^  447,  448.    See  g  467. 

g  441.  A  contract  void  because  made  on  Sunday  may  be  reaffirmed  upon  a  week*day,  and  is 
thereby  made  valid.    Van  Hoven  v,  Irish,  §  440. 

g  442.  A  principal  cannot  maintain  an  action  of  contract  against  his  agent  for  the  pro- 
ceeds of  a  transaction  prohibited  by  the  laws.     Lanahan  r.  Pattison,  §§  450,  451. 
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§  443.  Contracts  made  in  violation  of  a  statute,  whether  the  prohibition  be  express  or  im- 
plied, are  void  unless  the  language  of  the  whole  statute  shows  a  contrary  intention.  And  a 
contract  in  violation  of  the  statute  of  Mississippi  of  June,  1822,  is  not  void.  Harris  v.  Run- 
nels,  g§  453-456.    See  §467. 

§  444.  Though  a  subsequent  collateral  contract,  made  in  aid  and  furtherance  of  the  execu- 
tion of  one  infected  with  illegality,  partalces  of  its  nature  and  is  equally  illegal,  yet  an  as- 
signment by  one  of  the  parties  to  such  a  contract  of  his  right  and  claim  under  it,  made  upon 
a  valuable  consideration,  is  good  as  against  the  assignor  or  his  representatives,  and  they  can- 
not compel  the  assignee  to  account  for  what  has  been  voluntarily  paid  under  it  by  the  other 
party  or  one  assuming  the  debt  in  his  stead.     McBlair  v,  Qibbes,  §^  457,  45S. 

[Notes.— See  §§  459-515.] 

DANIELS  V.  McCABE. 
(Circuit  Court  for  New  Hampshire:  8  Clifford,  114-117.    1808.) 

Statement  of  FAcrs. —  Plaintiffs  sold  to  defendant  at  Boston  a  lot  of  liquors 
which  were  duly  delivered  to  hiin  in  Boston.  At  the  lime  of  sale  plaintiffs 
had  a  license  to  sell  liquors  from  the  United  States,  but  none  from  the  state  of 
Massachusetts.     This  suit  was  brought  for  the  purchase  moi^ey. 

Opinion  by  Clifford,  J. 

The  substantial  finding  of  the  case  is,  that  the  liquors  were  sold  at  the 
store  ef  the  plaintiffs  in  Boston,  and  were  by  them  delivered  to  the  defend- 
ant at  the  depot  of  the  railroad  named  in  that  city,  so  that  it  clearly  appears 
that  the  contract  was  made  and  the  sale  completed  in  the  state  where  the 
plaintiffs  reside.  Actual  delivery  of  the  liquors  to  the  defendant  at  that 
place  must  be  understood  as  found  by  the  statement  of  facts.  Such  is  the  clear 
import  of  the  statement;  but  if  it  be  considered  as  a  delivery  to  a  carrier  for 
the  defendant,  it  was  equally  valid,  as  between  the  parties,  and  the  same  con- 
clusion must  follow.     Orcutt  v.  Nelson,  1  Gray,  542. 

§  445.  Where  goods  are  sold  and  delivered  in  a  state  where  the  sale  of  such 
goods  is  prohibited  hy  law^  the  contract  is  Ulegal  and  the  purchase  money  cannot 
he  collected.     See  §§  345-356,  supra. 

"Delivery  to  a  common  carrier,"  says  Shaw,  C.  J.,  in  that  case,  "completes 
the  contract  of  sale,  vests  the  property  in  the-  vendee,  and  consequently  the 
goods,  during  the  transit,  are  at  the  risk  of  the  vendee."  Section  28  prohibits 
the  manufacture  for  sale,  and  the  selling,  of  spirituous  and  intoxicating  liquors, 
or  any  mixed  liquor,  part  of  which  is  spirituous  or  intoxicating,  unless  the 
party  doing  any  of  those  acts  is  authorized,  as  provided  in  that  chapter,  p.  442. 
The  penalty  prescribed  by  the  thirtieth  section  of  the  act  is  $10,  and  imprison- 
ment in  the  house  of  correction  not  less  than  twenty  nor  more  than  thirty 
days  for  the  first  offense,  which  is  increased  for  subsequent  violations.  All 
payments  or  compensations  for  spirituous  or  intoxicating  liquors  sold  in  viola- 
tion of  law,  whether  in  money,  labor  or  personal  property,  are  .declared  by 
the  sixty-first  section  to  have  been  received  without  consideration,  and  against 
equity,  law  and  good  conscience.  Page  443.  These  several  sections  are,  by  the 
agreed  statement,  made  a  part  of  the  case.  The  settled  law  in  Massachusetts 
is,  that  no  action  can  be  maintained  to  enforce  an  executory  contract  for  the 
price  of  liquors  sold  and  delivered.  Adjudged  cases  to  that  effect,  in  the  re- 
ported decisions  of  the  highest  court  of  that  state,  are  quite  numerous. 

Consignors  of  spirituous  liquors,  it  is  held,  cannot  maintain  an  action  against 
their  consignees,  for  the  breach  of  an  agreement  to  render  an  account  of  sales, 
pay  the  value  of  the  liquors  sold,  and  return  the  residue.  King  v.  McEvoy,  4 
Allen,  110.    The  express  rule  also,  as  laid  down  by  that  court,  is,  that  no  action 
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lies  to  recover  the  proceeds  of  spirituous  liquors  sold  in  violation  of  law,  by 
one  to  whom  they  bad  been  i;i trusted,  for  the  purpose  of  being  sold  by  the 
owner.  Justification  for  such  a  principle,  which  refuses  damages  for  a  breach 
of  trust,  can  only  be  found  in  some  positive  rule  of  law,  denying  any  power  iti 
the  court  to  grant  relief.  Galligan  v,  Fannan,  7  Allen,  255.  Damages  can- 
not be  recovered  for  a  breach  of  warranty  in  the  sale  of  a  horse,  where  it  ap- 
pears that  the  price  of  the  horse  is  to  be  paid  in  liquors,  which  the  purchaser 
cannot  legally  sell.  Howard  v.  Harris,  8  Alien,  297;  Baker  v,  Collins,  9  Allen, 
253.  Taken  together,  it  would  seem  that  these  decisions  are  sufficient  to  show 
what  the  rule  upon  the  subject  is;  but  the  highest  court  of, that  state  has 
formally  decided  that  no  action  will  lie  against  a  surety  upon  a  promissory 
note,  given  in  part  for  the  price  of  cider  sold  for  a  beverage,  within  that  state. 
Nourse  V.  Pope,  13  Allen,  87.  Neither  authority  nor  argument  is  necessary  to 
show  that  these  decisions  of  the  state^courl  furnish  the  rule  of  decision  in  this 
case,  as  the  proposition  is  universally  acknowledged.  Such  is  the  rule  upon 
general  principles,  but  it  is  expressly  made  so  by  the  thirty-fourth  section  of 
the  judiciary  act     1  Stat,  at  Large,* 92. 

§  446.  Neither  license  from  the  United  States  nor  payment  of  tax  can  vali- 
date a  contract  that  violates  tfie  law  of  the  state  in  which  it  is  made,    pases  cited. 

Payment  of  a  license  fee  or  tax,  or  both,  to  the  United  States,  under  the 
internal  revenue  laws  passed  by  congress,  does  not  authorize  the  sale  of  intoxi- 
cating liquors,  in  violation  of  the  laws  of  a  state.  Commonwealth  v.  Holbrooki 
10  Alien,  200.  Discussion  of  that  question,  however,  is  now  unnecessary,  as  it 
is  now  authoritatively  settled  by  the  decision  of  the  supreme  court.  Pervear 
V.  Commonwealth,  6  Wall.,  475. 

HAYDEN  V.  DAVia 
(Cirouit  Court  for  Michigan:  8  McLean,  076-279.    1843.) 

Opinion  by  the  Coubt. 

Statement  of  Facts, —  This  suit  is  brought  on  a  bond  given  by  George  W. 
Tracy,  George  Davis  and  Charles  A.  Hopkins,  in  the  penal  sum  of  $L2,000| 
dated  July  5,  ISll,  conditioned  that  the  obligors  shall  pay,  or  cause  to  be  paid, 
certain  drafts  or  bills  of  exchange  drawn  on  the  cashier  of  the  Phenix  Bank 
of  Buffalo,  part  drawn  by  the  plaintiff  in  favor  of  Lewis  Eaton  and  others  — 
part  by  Lewis  Eaton  in  favor  of  plaintiff, —  which  drafts  amount  to  the  sum  of 
$5, S98,  payable  at  future  and  different  periods;  which  drafts  were  given  in 
payment  of  a  contract  made  June  6,  1S40,  between  D.  Balentine,  by  T.  Tread- 
well,  bis  attorney,  of  the  one  part,  and  R.  N.  Hayden  and  one  Lewis  Eaton, 
of  the  other  part,  for  the  sale  and  purchase  of  one  thousand  three  hundred 
and  thirty-one  shares  of  stock  in  the  Bank  of  Constantine,  in  the  state  of 
Michigan,  and  shall  fully  discharge  the  said  R  N.  Hayden  from  all  liabilities 
for  or  on  account  of  the  same,  and  shall  fully  indemnify  and  save  harmless  the 
said  R.  N.  Hayden  of  and  from  all  suits,  etc.,  then  the  obligation  to  be  void, 
etc. 

The  defendants  pleaded  that  it  was  agreed  the  above  drafts  should  be  ac- 
cepted by  ihe  Phenix  Bank  of  Buffalo,  before  they  were  received  in  payment 
for  said  stock;  that  they  were  so  accepted  by  A.  K.  Eaton,  cashier,  and  Lewis 
Eaton,  president,  which  was  in  violation  of  law,  etc.  Plaintiff  replied  that 
the  contract  of  purchase  was  made  at  Constantine,  in  Michigan,  and  was  transk 
ferred  to  plaintiff  and  Eaton  by  Balentine,  at  the  above  place;  that  ^5,000 
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were  paid  by  plaintiff  and  Eaton  to  the  said  Balentine  in  part;  and  for  the 
residue  of  said  consideration  the  drafts  were  executed  and  delivered  to  Balen- 
tine,  which  remain  unpaid;  that  the  said  plaintiff  and  Eaton,  at  Buffalo,  at 
the  instance  of  the  defendants  and  George  W.  Tracy,  assigned  and  transferred 
all  of  the  stock  to  defendant  Hopkins,  and  the  same  was  thereupon  accepted 
and  received  by  the  said  Hopkins;  and  the  plaintiff  farther  avers  that  as  the 
consideration  of  the  said  transfer  and  sale,  it  was  then  and  there  agreed  that 
the  said  defendant  and  the  said  Davis  should  pay  said  drafts,  and  should  ex- 
ecute their  bond  therefor,  etc.     To  this  the  defendants  demurred. 

The  pleadings  raise  the  question  whether  the  drafts,  for  the  payment  of 
which  the  bond  was  executed  by  the  defendants,  were  legal.  In  the  General 
Statutes  of  New  York,  page  63,  section  4,  it  is  provided  that  "  no  banking 
association,  or  individual  banker,  as  suctx,  shall  issue  or  put  in  circulation  any 
bill  or  note  of  said  association  or  individual  banker,  unless  the  sam3  shall  be 
made  payable  on  demand,  and  without  interest.  And  every  violation  of  this 
section  by  any  officer  or  member  of  a  banking  association,  or  any  individual 
banker,  shall  be  deemed  and  adjudged  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court,"  etc.  Id.,  73,  sec.  4.  A 
construction  was  given  to  this  statute  in  Smith  v.  Strong,  2  Hill,  241,  in  which 
it  was  held  that  an  acceptance  made  in  violation  of  it  was  void.  The  law 
being  a  general  one,  all  are  bound  to  take  notice  of  it. 

§  447,  A  contract  expressly  prohibited  by  law  is  void. 

And,  on  general  principles,  there  would  seem  to  be  no  doubt  that  any  con- 
tract expressly  prohibited  by  law  is  void.  Brusly  v.  Bignald,  5  Barn.  &  Aid., 
835;  Com.  on  Contracts,  66;  Songter  v.  Hughes,  1  Maule  &  Selw.,  593;  Bell 
V.  Scott,  id.,  794;  Chitt.  on  Contracts,  420,  422,  423;  Story's  Conflict  of  Laws, 
sec.  247. 

§  448.  Where  a  bond  is  executed  in  Michigan^  but  relates  to  a  New  Itork 
transaction  which  is  void  by  the  law  of  that  state^  the  bond  is  void. 

The  bond  is  not  for  the  payment  of  money,  but  to  indemnify  the  plaintiff 
against  the  above  drafts.  On  a  mere  bond  of  indemnity,  no  action  can  be  sus- 
tained until  the  party  is  damnified.  The  drafts  are  unpaid,  and  it  does  not 
appear  from  the  pleadings  bow  and  to  what  extent  the  plaintiff  has  been  in-> 
jured  by  drawing  and  being  connected  with  the  drafts.  But  does  the  invalidity 
of  these  drafts  avoid  the  bond?  Of  this  there  would  seem  to  be  no  doubt,  if 
the  bond  grew  out  of  or  was  connected  with  the  drafts.  The  rule  is,  that 
'*  where  the  contract  grows  immediately  out  of  the  illegal  act,  or  is  connected 
with  it,  justice' will  not  lend  its  aid  to  enforce  it."  4  Wash.,  207,  and  author- 
ities above  cited.  The  bond  was  executed  in  Michigan,  but  it  relates  to  a  New 
York  transaction,  which  is  void  by  the  laws  of  that  state,  and  this  vitiates  the 
bond.    The  demurrer  to  the  replication  is  sustained. 

VAN  HOVEN  V.  IRISH. 
(Circuit  Court  for  Minnesota:  8  McCrary,  443-445;  10  Federal  Reporter,  18,  14.     1883.) 

Statement  op  Facts. —  The  parties  made  a  contract  on  Sunday  concerning 
the  sate  of  certain  cattle.  Suit  was  brought  on  a  contract  alleged  to  have  been 
made  subsequently  and  on  a  week-day,  which  contract  was  substantially  the 
same  as  the  one  made  on  Sunday.  The  jury  returned  a  verdict  for  plaintiff, 
and  defendant  moved  for  a  new  trial.     Other  necessary  facts  appear  in  the 

opinion. 
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Opinion  by  Nelson,  J. 

Two  vital  questions  were  submitted  for  the  determination  of  the  jury: 
(1)  Was  the  contract,  for  breach  of  which  damages  are  claimed,  entered  into 
on  Sunday?  (3)  If  the  contract  was  entered  into  on  Sunday,  and  void  by  the 
laws  of  Minnesota,  was  it  afterwards  reaffirmed  on  a  week-day? 

The  court  stated  to  the  jury  "that  by  the  laws  of  Minnesota  contracts  of  a 
secular  character,  and  which  are  not  works  of  necessity  and  charity,  if  finally 
consummated  on  Sunday,  are  void,  and  no  action  can  be  maintained,  either  on 
the  contract  or  for  the  recovery  of  whatever  may  have  been  done  under  the 
contract;"  also,  "that  contracts  entered  into  on  Sunday  could  be  reaffirmed 
afterwards.'*  The  case  was  fairly  put  to  the  jury,  and  the  two  controlling  issues 
left  for  them  to  pass  upon.  The  counsel  for  the  defendant  presented  several  in- 
Btmctions  and  requested  the  court  to  embrace  them  in  its  charge  to  the  jury. 
They  were  all,  with  two  exceptions,  given  in  the  language  of  counsel.  The 
language  of  the  other  two  was  changed  so  as  to  permit  the  jury  to  consider 
and  determine  whether  the  evidence  showed  a  reaffirmance  on  a  week-day  of 
the  contract,  in  case  they  should  find  the  agreement  was  first  entered  into  on 
Sunday.  The  court  also  instructed  the  jury  that  the  delivery  of  the  cattle  was 
evidence  to  be  considered  by  them  tending  to  show  reaffirmance,  as  claimed  by 
the  plaintiff.  Counsel  in  his  brief  states  that  defendant  testified  that  the  cattle 
were  delivered  under  no  contract.  He  is  mistaken.  The  defendant  testified 
that  he  delivered  the  cattle  under  a  contract  made  Sunday,  July  4th. 

§  449.  Contract  made  on  Sunday  validated  by  subsequent  affirmance. 

The  Vermont  supreme  court  and  the  later  authorities  sustain  the  view  taken 
in  respect  of  the  reaffirmance  of  Sunday  contracts,  in  order,  as  said  by  Judge 
Bedfield,  to  secure  parties  from  fraud  and  overreaching  practiced  on  Sunday 
by  those  who  know  their  contracts  are  void  and  cannot  be  enforced.  Adams 
V.  Gay,  19  Vt.,  358;  Ilarrison  v,  Colton,  31  la.,  16.  In  this  case  the  evidence 
showed  that  the  quality  of  cattle  delivered  by  the  defendant  was  inferior,  and 
not  up  to  the  average  of  the  herd  he  had  contracted  to  deliver.  If  the  jury 
bad  determined  the  contract  was  completed  and  final  on  Sunday,  and  there  had 
been  no  subsequent  legal  reaffirmance,  the  law  would  leave  the  plaintiff  to 
suffer  from  his  own  wrong,  and  would  not  aid  him;  but  if  the  jury  came  to 
the  conclusion,  from  the  evidence,  that  the  contract  had  been  reaffirmed  on  a 
subsequent  week-day,  it  became  valid  from  the  date  of  the  reaffirmance,  and 
plaintiff  was  entitled  to  recover  damages  for  a  breach.  His  success  in  such 
case  does  not  depend  on  his  own  violation  of  law. 

The  jury  sustained  the  latter  view  of  the  case.  Durant  v.  Rhener,  26  Minn., 
862,  does  not  touch  one  vital  point  upon  which  this  case  turned,  provided  the 
jury  came  to  the  conclusion  that  the  contract  was  affirmed  on  a  week-day.  In 
the  opinion  of  the  supreme  court  in  that  case  the  conclusion  of  the  referee  did 
not  ag^ee  with  his  finding  of  facts,  and  the  facts  as  he  found  them  showed  in 
its  opinion  the  agreement  was  entered  into  on  Sunday,  and  was  so  considered 
by  both  parties.  There  was  no  evidence  in  that  case  tending  to  show  a  reaffirm- 
ance of  the  contract  by  the  parties  on  a  subsequent  day.  The  evidence  clearly 
established  *Uhe  agreement  for  the  formation  of  a  partnership  then  and  there,'' 
on  Sunday.     The  evidence  here  tended  to  show  a  reaffirmance,  and  justified  the 

Terdict  of  the  jury.    Motion  denied. 
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LANAHAN  v.  PATTISON. 
(Circuit  Court  for  Tenuefisee:  1  Flippin,  41(V-41d.     1874.) 

Opinion  by  Withby,  J. 

Statement  of  Facts. —  The  plea  sots  up  in  bar  of  plaintiff's  action  that  the 
due  bill  was  given  for  the  payment  of  the  proceeds  of  certain  lottery  tickets 
sold  by  defendant  for  plaintiff  in  the  state  of  Tennessee,  which  sale  was,  by 
the  laws  of  Tennessee,  prohibited,  and  made  a  misdemeanor,  punishable  by 
fine  and  imprisonment,  wherefore  the  contract  was  unlawful  and  void.  To  this 
plea  plaintiff  interposes  a  demurrer,  in  which  he  says  the  said  plea  is  no  defense 
in  law  to  the  plaintiff's  cause  of  action.  The  law  of  Tennessee  provides  that 
^4f  any  person  vend,  or  attempt  to  vend,  .  .  .  ^any  lottery  ticket  in  this 
state  in  any  scheme  to  be  drawn  in  this  or  in  any  other  state  or  country,  be  is 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  $500  and  imprisoned 
one  month  in  the  county  jail."  Code  of  Tennessee,  sec.  4890.  The  effect  of 
tbis  statute  is  to  prohibit  the  sale  of  lottery  tickets  in  Tennessee,  whether  to  be 
drawn  in  the. state  or  in  any  other  place.  The  tickets  io  question  were  issued 
and  to  be  drawn  in  Missouri,  and  were  tK>ld  in  Memphis,  Tenn.,  by  defendant 
as  agent  of  the  plaintiff.  The  defendant  did  not  pay  over  the  proceeds  to  his 
principal,  but  gave  the  due  bill  in  question  by  which  he  contracted  to  pay. 

§  450.  Ifo  action  can  he  inaintabied  upon  a  due  hill  given  for  th$  prcceede  of 
an  illegal  traffic. 

It  is  well  settled  that  ^^no  action  can  be  maintained  on  a  contract,  the  con- 
sideration of  which  is  either  wicked  in  itself  or  prohibited  by  law."  Armstrong 
V.  Toler,  11  Wheat.,  257  (§§  6S1-5S6,  hfra).  The  plaintiff  had  arrangcid  a 
lottery  scheme,  and  placed  tickets  in  defendant's  hands,  to  be  sold  iii  Tennessee, 
on  ain  agreement  by  defendant,  express  or  implied,  to  sell  tickets  at  Memphis 
and  account  for  the  proceeds  arising  from  such  sale.  Was  not  tha^  an  agre^ 
ment  by  defendant  to  do  an  act  for  plaintiff  which  the  law  of  Tennessee  pro- 
bibits?  And  was  not  the  consideration  of  defendant's  promise  to  pay  over  the 
proceeds  based  upon  that  which  the  law  prohibits?  Plaintiff's  title  to  the 
money  would  in  such  cases  be  clearly  founded  on  an  unlawful  contract  —  a 
contract  by  which  defendant  was  to  sell  lottery  tickets  in  Tennessee  and  pay 
over  the  proceeds.  You  cannot  separate  the  agreement  to  pay  over  the  pro- 
ceeds from  the  unlawful  sale. 

It  is  an  indebtedness  on  a  contract  forbidden  by  law,  and  the  fact  that  the 
promise  to  pay  was  changed  into  the  form  of  a  written  due  bill  cannot  change 
the  fact  that  the  consideration  was  illegal.  The  due  bill  was  given  for  the  very 
money  claimed  to  be  due  from  tiie  sale  of  the  tickets.  The  suit  is  between  the 
original  parlies  to  the  illegal  transaction,  and  the  promise,  evidenced  by  the 
due  bill,  has  its  consideration  in  an  arrangement  forbidden  by  law.  AH  sucl;i 
promises  are  void.  This  is  not  a  case  of  subsequent  or  collateral  contract,  the 
direct  or  immediate  consideration  of  which  is  not  illegal,  but  is  a  contract  ba$ed 
squarely  on  the  illegal  transaction  — grows  immediately  out  of,  and  is  connected 
with,  the  illegal  sale. 

§  451.  a  contract  illegal  in  part  is  void. 

The  rule  goes  so  far,  that  if  the  contract  be  in  part  only  connected  with  the 
illegal  consideration,  and  growing  immediately  out  of  it,  though  it  be  a  new 
contract,  it  is  equally  tainted,  and  cannot  be  enforced.  The  law  leaves  the  par- 
ties as  it  finds  them,  and  will  not  aid  a  particeps  criminis  to  enforce  his  exao- 
tions,  which  originate  in  violations  of  law     The  demurrer  is  overruled. 
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HARRIS  V.  RUNNEUS. 
(13  Howard,  79-87.     1851.) 

Ebbor  to  TJ.  S.  Circait  Court,  Southern  District  of  Mississippi. 

Opinion  by  Mb.  Justice  Waynb. 

Statement  of  Facts. —  It  is  said  that  the  note  sued  upon  in  this  case  was 
given  for  an  illegal  consideration.  The  illegality  alleged  is,  that  the  plaintiflF 
brought  slaves  into  the  state  of  Mississippi  as  merchandise,  in  contra v-ention  of 
the  statute  regulating  the  importation  of  them,  and  sold  them  to  the  defend- 
ant,  for  which  the  note  was  given  in  payment.  It  is  admitted  by  the  plaintifiTs 
demurrer  to  the  defendant's  special  plea,  that  they  were  so  brought  and  sold. 
The  court  overruled  the  demurrer  and  gave  judgment  for  the  defendant.  The 
caase  is  before  this  court  upon  a  writ  of  error  sued  out  by  the  plaintiff.  The 
law  making  contracts,  in  contravention  of  statutes,  irrecoverable  by  suit,  will 
be  first  stated  and  afterwards  applied  to  this  case. 

§  452.  Contracts  in  violation  of  a  statute  are  void,  whether  the  prohibition  he 
express  or  implied,  unless  a  contrary  intention  can  he  gathered  from  the  lanr 
guage  of  the  statute. 

There  is  no  doubt  that  assumpsit  cannot  be  sustained  upon  a  contract  which 
has  not  a  sufficient  consideration.  It  must  not  be  illegal,  of  an  immoral 
tendency,  or  contrary  to  sound  policy.  The  common  law  maxims  are  ex  turpi 
caueay  non  oritur  actio  —  ex  dolo  maio  non  oritur  cuitio.  It  prohibits  every- 
thing which  is  unjust  or  contra  bonos  mores.  The  object  of  all  law  is  to  repress 
vice  and  to  promote  the  general  welfare  of  society;  and  it  does  not  give  its 
assistance  to  a  person  to  enforce  a  demand,  originating  in  his  breach  or  viola- 
tion of  its  principles  and  enactments.  Contracts  in  violation  of  statutes  are 
void ;  and  they  are  so,  whether  the  consideration  to  be  performed  or  the  act  to 
be  done  be  a  violation  of  the  statute.  A  statute  may  either  expressly  prohibit 
or  enjoin  an  act,  or  it  may  impliedly  prohibit  or  enjoin  it,  by  affixing  a  penalty 
to  the  performance  or  omission  thereof.  It  makes  no  difference  whether  the 
prohibition  be  expressed  or  implied.  In  either  case,  a  contract,  in  violation  of 
its  provisions,  is  void.  The  rule  is  certain  and  plain.  The  practice  under  it 
has  been  otherwise.  The  decisions  in  the  English  courts  have  been  fluctuating 
and  ^counteracting.  Those  in  the  courts  of  our  states  have  followed  them 
without  much  discrimination.  No  one  can  read  any  one  of  the  recent  ele- 
mentary treatises  upon  contracts  without  noticing  the  differences  of  opinion 
among  judges  as  to  the  operation  of  the  rule.  Showing,  however,  as  they  do, 
the  history  of  these  differences,  they  may  lead  to  more  conformity  of  judicial 
opinion  hereafter  in  this  respect.  The  character  of  these  differences  will  be 
seen  by  noticing  one  of  them.     Others  might  easily  be  made. 

§  453.  examination  o/  the  rule  as  applied  by  the  English  courts. 

Within  a  few  years  we  were  told,  in  the  English  reports,  and  seemingly  to 
us  with  a  good  reason,  that  the  rub  which  avoids  a  contract  made  in  contra- 
vention of  a  statute  did  not  apply  to  statutes  made  for  the  protection  of  the 
revenue  only.  That  the  non-observance  of  excise  regulations  will  not  avoid  a 
contract  in  respect  of  their  subject-matter,  if  it  be  not  accompanied  with 
fraud,  although  a  penalty  attaches.  Johnson  v,  Hudson,  II  East,  ISO;  Brown 
V.  Duncan,  10  Barn.  &  Cress.,  98;  Hodgson  v.  Temple,  5  Taunt.,  ISI.  And 
that  it  was  always  to  be  applied,  when  the  statute  was  made  for  the  protection 
of  the  public  from  moral  evils,  or  from  those  which  we  khow  from  experience 
that  society  must  be  guarded  from  by  preventive  legislation.     Such  was  re- 
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ceived  as  the  law  by  the  courts  in  England  and  in  our  states,  and  cases  were 
ruled  in  both  accordingly ;  but  afterwards,  with  only  a  few  years  intervening, 
Baron  Parke,  a  distinguished  judge,  truly  said,  in  Cope  v,  Rowland,  2  Mees.  & 
W.,  157:  "Notwithstanding  some  dicta  apparently  to  the  contrary,  if  the  con- 
tract be  rendered  illegal,  it  can  make  noditference,  in  point  of  law,  whether  the 
statute  which  has  made  it  so  has  in  view  the  protection  of  the  revenue  or  any 
other  object." 

§  454.        ■  rule  stated  as  to  contracts  in  violation  of  statutes. 

Such  we  believe  to  be  now  the  rule  in  England,  but  with  many  exceptions, 
made  upon  distinctions  very  difficult  to  be  understood  consistently  with  the 
rule;  so  much  so,  that  we  have  concluded,  before  the  rule  can  be  applied  in  any 
case  of  a  statute  prohibiting  or  enjoining  things  to  be  done,  with  a  prohibition 
and  a  penalty,  or  a  penalty  only,  for  doing  a  thing  which  it  forbids,  that  the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or  not  the  makers  of 
it  meant  that  a  contract  in  contravention  of  it  should  be  void,  or  that  it  was 
not  to  be  so.  In  other  words,  whatever  may  be  the  structure  of  the  statute  in 
respect  to  prohibition  and  penalty,  or  penalty  alone,  that  it  is  not  to  be  taken 
for  granted  that  the  legislature  meant  that  contracts  in  contravention  of  it  were 
to  be  void,  in  the  sense  that  they  were  not  to  be  enforced  in  a  court  of  justice. 
In  this  way,  the  principle  of  the  rule  is  admitted,  without  at  all  lessening  its 
force,  though  its  absolute  and  unconditional  application  to  every  case  is  denied. 
It  is  true  that  a  statute,  containing  a  prohibition  and  a  penalt\%  makes  the  act 
which  it  punishes  unlawful,  and  the  same  may  be  implied  from  a  penalty  with- 
out a  prohibition;  but  it  does  not  follow  that  the  unlawfulness  of  the  act  was 
meant  by  the  legislature  to  avoid  a  contract  made  in  contravention  of  it* 
When  the  statute  is  silent,  and  contains  nothing  from  which  the  contrary  can 
be  properly  inferred,  a  contract  in  contravention  of  it  is  void. 

It  is  not  necessary,  however,  that  the  reverse  of  that  should  be  expressed 
in  terms  to  exempt  a  contract  from  the  rule.  The  exemption  may  be  inferred 
from  those  rules  of  interpretation,  to  which,  from  the  nature  of  legislation,  all 
of  it  is  liable  when  subjected  to  judicial  scrutiny.  That  legislators  do  not 
think  the  rule  one  of  universal  obligation,  or  that,  upon  grounds  of  public 
policy,  it  should  always  be  applied,  is  very  certain.  For,  in  some  statutes,  it  is 
said  in  terms  that  such  contracts  are  void ;  in  others,  that  they  are  not  so.  In 
one  statute,  there  is  no  prohibition  expressed,  and  only  a  penalty;  in  another, 
there  is  prohibition  and  penalty,  in  some  of  which,  contracts  in  violation  of 
them  are  void  or  not,  according  to  the  subject-matter  and  object  of  the  statute; 
and  there  are  other  statutes  in  which  there  are  penalties  and  prohibitions,  in 
which  contracts  made  in  contravention  of  them  will  not  be  void,  unless  one  of 
the  parties  to  them  practices  a  fraud  upon  the  ignorance  of  the  other.  It  must 
be  obvious,  from  such  diversities  of  legislation,  that  statutes  forbidding  or  en- 
joining things  to  be  done,  with  penalties  accordingly,  should  always  be  fully 
examined,  before  courts  should  refuse  to  give  aid  to  enforce  contracts  which  are 
said  to  be  in  contravention  of  them. 

§  455.  Construction  of  the  statute  relied  tcpon  in  the  case  at  bar. 

We  now  turn  to  the  case  on  hand,  to  apply  to  it  oun  version  of  the  rule  and 
the  manner  of  its  application.  The  statute  relied  upon  by  the  defendant,  to 
avoid  the  payment  of  his  note,  is  that  of  June,  1822  (Hutch.  Dig.,  512).  He 
relies  upon  the  fourth  section,  substantially  recitpd  in  his  special  pleas,  and  says 
the  plaintiff  cannot  recover  upon  the  note,  as  it  was  given  for  an  illegal  consid- 
eration, from  the  plaintifTs  having  failed,  before  he  sold  the  negroes,  to  comply 
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with  the  directions  in  the  fourth  section.  The  sixth  section  declares  that  both 
the  seller  and  the  buyer  of  such  slaves  shall  pay  $100  for  every  slave  so  sold  or 
purchased.  The  two  sections,  considered  conjunctively,  seem  to  us  to  iraply 
that  the  penalty  only,  without  any  other  loss  to  either  the  seller  or  the  buyer, 
was  to  be  inflicted.  The  subject-matter  and  the  sufficiency  of  the  penalty 
relatively  to  the  value  of  a  slave,  to  prevent  the  mischief  against  which  the 
legislature  meant  to  guard,  imply  that  the  legislature  did  not  mean  that  such 
a  ooDtract  should  not  be  enforced  in  a  court  of  justice.  Besides,  as  the  act 
was  meant  to  prevent  convict  negroes  from  being  brought  into  the  state  for 
sale,  and  another  penalty  for  that  offense  is  to  be  inflicted,  severer  than  that  of 
the  sixth  section,  without  a  forfeiture  of  the  slave  or  any  provision  for  his 
removal  from  the  state,  it  cannot  have  been  intended  that  the  disregard  of  pre- 
cautionary  directions,  for  the  importation  of  slaves  for  sale  was  to  be  visited 
with  its  penalty,  and  the  indirect  forfeiture  by  the  seller  of  the  price  of  them, 
by  denying  to  him  the  aid  of  courts  to  enforce  a  contract  of  sale  for  negroes 
who  were  not  convicts.  This  statute  must  be  interpreted  as  all  other  statutes 
are  liable  to  be.  The  state's  policy  was  to  exclude  all  negroes  tainted  with 
crime.  For  aught  that  appears  in  the  pleadings,  the  defendant  bargained  for 
the  negroes,  knowing  that  they  were  brought  into  the  state  as  he  says  they 
were.  If,  then,  there  was  a  violation  of  the  law  by  his  purchase,  he  stands  in 
pari  delictn  with  the  seller,  with  this  difference  between  them,  that  he  is  now 
seeking  to  add  to  his  breach  of  the  law  the  injustice  of  retaining  the  negroes 
without  paying  for  them.  And  he  might  do  so  if  the  statute  was  such  as  it  is 
represented  to  be  in  his  pleas.  The  law  will  not  aid  either  of  two  parties  who 
are  in  pari  delicto  in  the  violation  of  a  statute.  Whatever  may  be  stated  in  a 
contract  for  an  illegal  purpose,  a  defendant,  against  whom  it  is  sought  to  be  en- 
forced, may,  to  prevent  it,  show  both  the  turpitude  of  himself  and  the  plaintifll 
Lord  Mansfleld  said,  with  a  very  proper  sensibility  of  the  injustice  of  such  a 
plea,  and  of  the  policy  which  permits  it  to  be  insisted  upon:  '^  The  objection, 
that  a  contract  is  immoral  or  illegal  as  between  plaintiff  and  defendant,  sounds 
at  all  times  very  ill  in  the  mouth  of  a  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  it  is  founded  on  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice,  as  between  him  and  the  plaintiff.''  Such  is  the  law,  and  the  defend- 
ant would  have  the  advantage  if  he  had  not  mistaken  the  statute  under  which 
it  is  claimed. 

It  is  a  rule,  if  effects  and  consequences  shall  result  from  an  interpretation  of 
a  statute  contrary  and  in  opposition  to  the  policy  which  it  discloses,  or  sub- 
stantially avoiding  the  infliction  of  a  penalty  upon  the  transgressor,  that  such 
an  interpretation  must  bo  rejected.  In  this  case  the  interpretation  contended 
for  in  behalf  of  the  defendant  does  both.  One  of  them  has  already  been 
stated.  It  is,  that  it  would  lead  to  the  infliction  of  a  severer  penalty  for  the 
disregard  of  the  directions  for  buying  slaves  for  sale  who  are  not  convicts, 
than  the  statute  imposes  upon  those  who  shall  bring  convict  slaves  into  the 
stata  Further,  the  penalty  in  the  sixth  section,  upon  such  as  do  not  comply 
with  the  directions  in  the  fourth,  is  to  be  equally  inflicted  upon  the  buyer  and 
the  seller. 

Make,  then,  this  contract  void,  by  the  application  of  the  rule  pari  delicto 
potior  conditio  est  de/endentis  et  possidentis,  and  the  defendant,  in  the  event  of 
bis  conviction  for  transgressing  the  statute,  would  be  substantially  released 
from  the  penalty  as  to  all  the  objects  for  which  punishment  is  ever  inflicted; 
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because,  having  the  power  to  retain  the  negroes,  he  would  pay  the  fine  from 
their  labor  or  would  get  them  for  only  so  much  less  than  he  bargained  to  give 
for  them.  la  other  words,  the  seller,  if  convicted  too,  would  pay  his  own  and 
the  buyer's  fine.  Again,  as  the  rule  is  not  allowed  for  the  benefit  of  either 
party  to  an  illegal  contract,  but  altogether  upon  grounds  of  public  policy,  we 
do  not  think  that  public  policy  calls  for  the  application  of  it  in  this  case,  as  the 
defendant  might  keep  the  slaves  which  he  bought  from  the  plaintiff  within  the 
state  of  Mississippi,  contrary  to  the  law  which  forbade  the  sale  of  them.  Such 
decided  advantages,  to  one  of  two  who  have  violated  a  statute  by  a  contract, 
could  not  have  been  meant  by  the  legislature  of  Mississippi. 

§  466.  Where  a  statute  imposing  a  penalty  for  making  certain  contracts  is 
repealed^  and  a  new  one  is  enacted  declaring  such  contracts  voidj  this  shows  that 
the  former  statute  was  7iot  intended  to  make  such  contracts  void. 

It  is  gratifying  to  us  that  the  conclusion  at  which  we  have  arrived  is  sus- 
tained by  the  subsequent  legislation  of  Mississippi.  In  1837(Kutch.  Dig.,  535) 
an  act  was  passed  repealing  the  act  permitting  slaves  to  be  brought  into  the 
dtate  for  sale.  In  addition  to  the  penalty,  it  is  declared  in  terms  that  all  eon- 
tracts  in  contravention  of  it  shall  be  void.  There  could  not  be,  from  statutes 
in  pari  materia,  especially  in  one  repealing  another  and  substituting  new  con- 
ditions and  penalties  upon  the  same  subject-matter  of  both,  a  stronger  circum- 
stance to  ^how  that,  under  the  first  statute  in  order,  contracts  in  violation  of  it 
Were  not  meant  to  be  irrecoverable  by  suit.  Our  judgment  in  this  case  is,  that 
the  contract  is  not  void,  and  that  the  defendant  can  take  nothing  by  his  pleas. 
We  are  aware  that  decisions  have  been  made  in  the  courts  of  Mississippi  seem- 
ingly in  conflict  with  this;  but  they  are  only  so  in  appearance.  None  of  them 
were  made  until  after  the  constitution  of  Mississippi  of  1817  had  been  super- 
seded by  that  of  1S32.  We  have  said,  more  than  once,  and  now  say  again, 
that  the  clause  in  the  constitution  of  1832,  prohibiting  the  introduction  of  slaves 
into  the  state  as  merchandise,  was  inoperative  to  prevent  it  until  the  legislature 
acted  upon  it.  We  have  read  all  that  has  been  officially  written  in  opposition 
to  that  conclusion  without  having  our  confidence  in  its  correctness  at  all  shaken. 
We  shall  direct  the  reversal  of  the  judgment  in  this  case. 

Justices  McLean  and  Cobtis  dissented. 

McBLAIR  V.  GI6BES. 
(17  Howard,  232-239.     1854.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  op  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland.  The  bill  was  filed  by  the 
administrator  of  Lyde  Goodwin  against  the  executors  of  Robert  Oliver,  to 
recover  the  proceeds  of  a  share  in  an  association  called  the  Baltimore  Company, 
which  had  a  claim  against  the  Mexican  government,  that  was  allowed  under 
the  convention  of  1839  (8  Stats,  at  Large,  526),  "for  the  adjustment  of  claims 
of  citizens  of  the  United  States  against  the  Mexican  Republic."  The  claim  of 
the  company  was  founded  on  a  contract  with  General  Mina,  in  1816,  for 
advances  and  supplies  in  fittingout  a  military  expedition  against  the  dominions 
of  the  king  of  Spain.  The  bill  also  sought  to  recover  a  commission  of  five  per 
centum,  which  the  members  of  the  company  had  agreed  to  give  to  Goodwin, 
for  his  services  as  agent  in  soliciting  the  claim  against  Mexico.     The  share  and 
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commissions,  as  charged,  amount  to  $67,337.16.  The  executors  of  Oliver  set 
up  a  right  to  retain  the  fund  for  the  benefit  of  the  estate,  under  and  by  virtue 
of  a  purchase  of  Goodwin's  share  in  this  company,  and  also  of  his  right  to  the 
commissions,  by  their  testator,  in  1829.  The  purchase  and  transfer  took  place 
the  30th  May,  in  that  year,  for  a  good  and  valuable  consideration. 

A  question  was  made  on  the  argument,  whether  or  not  the  assignment  of 
Goodwin  was  suflBciently  comprehensive  to  include  a  right  to  the  commissions 
as  well  as  to  the  proceeds  of  the  share.  We  are  satisfied  that  it  is.  The  lan- 
guage is  very  broad :  *'  All  my  undivided  ninth  part,  right,  title  and  interest 
of  every  kind  whatever,  in  the  claim  on  the  government  of  Mexico,"  etc.  And 
again :  '^The  object  and  intention  of  this  agreement  is  to  make  a  full  and  com- 
plete transfer  to  the  said  Robert  Oliver  of  all  my  right,  title  and  interest  afore- 
said," etc.  The  commissions  were  dependent  upon  the  allowance  of  the  claims 
of  the  company  against  Mexico,  and,  of  course,  an  interest  intimately  connected 
with  them;  without  the  allowance  of  the  one,  the  other  would  be  valueless. 
The  understanding  of  Goodwin  himself,  of  the  intention  and  effect  of  the 
assignment,  accords  with  this  view,  ias  derived  from  his  deposition  taken  in 
behalf  of  the  claims  of  the  company,  and  used  before  the  board  of  commission- 
ers; and  also  from  his  testimony  in  the  proceedings  before  the  Baltimore  county 
court,  for  the  distribution  of  the  fund  among  the  several  claimants. 

This  share  of  L3'de  Goodwin  in  the  company,  and  his  commissions,  have  here- 
tofore been  the  subject  of  consideration  in  this  court.  The  case  is  reported  in 
11  How.,  529.  George  M.  Gill,  the  permanent  trustee  of  Goodwin,  who  had 
taken  the  benefit  of  the  insolvent  laws  of  Maryland  in  1817,  claimed  this  fund 
before  the  Baltimore  county  court  as  part  of  the  estate  of  the  insolvent,  against 
the  right  and  title  of  the  executors  of  Oliver,  claiming  under  this  assignment  of 
1829.  The  Baltimore  county  court  held  that  the  fund  passed  by  the  insolvent 
assignment  of  1817,  to  Gill,  the  permanent  trustee.  The  case  was  taken  to  the 
court  of  appeals  of  Maryland,  where  the  decree  was  reversed,  and  the  fund 
distributed  to  Oliver's  executors,  the  appellate  court  holding  that  the  contract 
of  the  company  with  General  Mina  was  made  in  violation  of  the  neutrality  act 
of  the  United  States  of  1794,  and,  being  thus  founded  upon  an  illegal  trans- 
action, constituted  no  part  of  the  property  or  estate  of  the  insolvent  within 
the  meaning  of  the  Maryland  insolvent  laws.  Gill  brought  the  case  to  this 
court  under  the  twenty-iSfth  section  of  the  judiciary  act,  for  the  purpose  of  re- 
vising that  decision;  but  the  court  dismissed  the  case  for  want  of  jurisdiction, 
a  majority  of  the  judges  holding  that  the  only  question  involved  in  the  decis- 
ion below  was  the  true  construction  of  a  statute  of  the  state,  and  that  it 
belonged  to  the  Maryland  court  to  interpret  its  own  statutes.  Whether  that  in- 
terpretation was  right  or  wrong  was  a  matter  with  which  this  court  had  no 
concern. 

Gill,  the  permanent  trustee,  having  thus  failed  to  establish  a  title  to  the  fund 
under  the  Maryland  insolvent  laws,  the  litigation  is  again  revived  respecting 
the  fund,  in  behalf  and  for  the  benefit  of  the  personal  representatives  of  Good- 
win, on  the  ground  that  the  moneys  realized  upon  the  contract  with  General 
Mina,  from  the  Mexican  government,  is  to  be  regarded  as  a  subsequent  acqui- 
sition of  property  by  the  insolvent,  belonging  to  his  estate,  and  to  be  dealt 
with  accordingly.  Hence  this  bill  filed  against  the  executors  of  Oliver  to  recover 
possession  of  the  fund.  The  defense  set  up  to  this  demand  of  the  administrator 
of  Goodwin,  and  which  it  is  insisted  is  conclusive  against  him,  is  the  assign- 
ment of    the  contract  of   General  Mina,   by   Goodwin    himself,   to   Robert 
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Oliver,  in  1829,  whiob  has  been  already  referred  to;  that  having  thus  parted 
with  all  his  right  or  claim  to  that  contract,  for  a  full  and  valuable  considera- 
tion, the  proceeds  thereof  derived  from  the  recognition  and  fulfillment  by  the 
Mexican  government  belonged  to  the  estate  of  Oliver,  and  not  to  that  of 
Goodwin;  and  vested  his  executors  with  the  equitable  right  to  receive  the 
moneys,  and  which  have  been  paid  accordingly  under  the  decree  of  the  court 
of  appeals  of  Maryland,  in  making  a  distribution  of  the  fund. 

It  is  urged,  however,  in  answer  to  this  view,  that  the  contract  with  General 
Mina,  being  illegal,  the  sale  and  assignment  of  it  from  Goodwin  to  Oliver 
must  also  be  illegal,  and  consequently  that  no  interest  therein,  equitable  or 
legal,  passed  to  Olivers  executors.  But  this  position  is  not  maintainable.  The 
transaction  out  of  which  the  assignment  to  Oliver  arose  was  uninfected  with 
any  illegality.  The  consideration  paid  was  not  only  legal,  but  meritorious,  the 
relinquishment  oC  a  debt  due  from  Goodwin  to  him.  The  assignment  was  sub- 
sequent, collateral  to,  and  wholly  independent  of,  the  illegal  transactions  upon 
which  the  principal  contract  was  founded.  Oliver  was  not  a  party  to  these 
transactions,  nor  in  any  way  connected  with  them. 

§  457.    Validity  of  a  contract  made  in  aid  of  an  illegal  one. 

It  may  be  admitted  that  even  a  subsequent  collateral  contract,  if  made  in 
aid  and  in  furtherance  of  the  execution  of  one  infected  with  illegality,  par- 
takes of  its'  nature,  and  is  equally  in  violation  of  law ;  but  that  is  not  this  case. 
Oliver,  by  the  assignment,  became  simply  owner  in  the  place  of  Goodwin,  and 
as  to  any  public  policy  or  concern  supposed  to  be  involved  in  the  making  or  in 
the  fulfillment  of  such  contracts,  it  was  a  matter  of  entire  indifference  to  which 
it  belonged.  The  assignee  took  it,  liable  to  any  defense,  legal  or  equitable,  to 
which  it  was  subject  in  the  bands  of  Goodwin.  In  consequence  of  the  ille- 
gality the  contract  was  invalid,  and  incapable  of  being  enforced  in  a  court  of 
justice.  The  fulfillment  depended  altogether  upon  the  voluntary  act  of  Mina, 
or  of  those  representing  him.  No  obligation  existed,  except  what  arose  from 
a  sense  of  honor  on  the  part  of  those  deriving  a  benefit  from  the  transaction 
out  of  which  it  arose.  Its  value  rested  upon  this  ground,  and  this  alone.  The 
demajid  was  simply  a  debt  of  honor.  But  if  the  party  who  might  set  up  the 
illegality  chooses  to  waive  it,  and  pay  the  money,  he  cannot  afterwards  reclaim 
it.  And  if  even  the  money  be  paid  to  a  third  person  for  the  other  party,  such 
third  person  cannot  set  up  the  illegality  of  the  contract  on  which  the  payment 
has  been  made,  and  withhold  it  for  himself.  In  Faikney  v.  Keynous,  4  Burr, 
2069,  where  two  persons  were  jointly  concerned  in  an  illegal  stock-jobbing 
business  with  a  third,  and  a  loss  having  arisen,  one  of  them  paid  the  whole, 
and  look  a  security  from  the  other  for  his  share,  the  security  was  held  to  be 
valid  as  a  new  contract,  uninfected  by  the  original  transaction.  And  in  Petrie 
V.  Hannay,  3  Term  R,  418,  where  one  of  the  partners,  under  similar  circum- 
stances, paid  the  whole  at  the  instance  of  the  other,  he  was  allowed  to  recover 
for  the  proportionate  share.  These  cases  are  examined  and  approved  in  Arm- 
strong V.  Toler,  11  Wheat.,  258  (§§  581-686,  iitfra). 

In  Tenant  v.  Elliot,  1  Bos.  &  Pull.,  3,  the  defendant,  a  broker,  effected  an 
insurance  for  the  plaintiff  which  was  illegal,  being  in  violation  of  the  naviga- 
tion laws;  but  on  a  loss  happening,  the  underwriters  paid  the  money  to  the 
broker,  who  refused  to  pay  it  over  to  the  insured,  setting  up  the  illegality,  upon 
which  an  action  for  money  had  and  received  was  brought.  The  plaintiff  re- 
covered, on  the  ground  that  the  implied  promise  of  the  defendant,  arising  out 

of  the  receipt  of  the  money  for  the  plaintiff,  was  a  new  contract,  not  affected 
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by  the  illegality  of  the  original  transaction.  The  same  principle  was  applied 
and  enforced  in  the  case  of  Farmer  v,  Russell,  1  Bos.  &  Pull.,  296.  In  T  Vin- 
son V.  Thomson,  7  Ves.  Jr.,  470,  there  had  been  a  sale  of  the  command  of  an 
East  India  ship  to  the  defendant,  and  as  a  consideration  he  stipulated  to  pay 
an  annuity  of  £200  to  the  previous  commander  so  long  as  he  should  continue 
in  command  of  the  ship. 

This  contract  of  sale  was  illegal.  Subsequently,  the  defendant  relinquished 
the  command,  and  another  person  was  appointed  in  his  place.  But  under  the 
regulation  adopted  by  the  East  India  Company  to  prevent  the  sale  of  the  com- 
mands of  their  ships,  an  allowance  was  made  to  the  defendant,  on  his  retiring, 
of  £3,540.  The  bill  in  this  case  was  filed  for  the  purpose  of  procuring  a  decree 
for  the  investment  of  a  portion  of  this  fund  to  satisfy  the  annuity  of  £200, 
praying  that  the  value  of  it  might  be  ascertained  and  paid  out  of  the  money 
allowed  by  the  company.  The  objection  made  was,  that  the  contract  provid- 
ing for  the  annuity  was  illegal,  and  a  court  of  equity,  therefore,  would  not 
interfere. 

The  master  of  the  rolls.  Sir  William  Grant,  agreed  that  the  contract  was 
illegal ;  he  admitted  there  was  aii  equity  against  the  fund,  if  it  could  be  reached 
by  a  legal  agreement;  but  observed,  ^^yoa  have  no  claim  to  this  money,  except 
throagh  the  medium  of  an  illegal  agreement,  which,  according  to  the  determi- 
nations, you  cannot  support."  ^^  If  the  case,"  he  further  observed,  ^^  could  have 
been  brought  to  this,  that  the  company  had  paid  this  into  the  hands  of  a  third 
person  for  the  use  of  the  plaintiff,  he  might  have  recovered  from  that  third 
person,  who  could  not  have  set  up  this  objection  as  a  reason  for  not  performing 
the  trust;"  ^'but  in  this  instance  the  money  is  paid  to  the  party."  "There  is 
nothing  collateral  in  respect  to  which,  the  agreement  being  out  of  the  question, 
a  collateral  demand  arises,  a^  in  the  case  of  stock-jobbing  differences." 

So  in  Sharp  v.  Taylor,  2  Phill  Ch.,  801,  the  bill  was  filed,  among  other  things, 
to  recover  a  moietv  of  the  freijrht  monev,  the  whole  of  which  had  come  into 
the  hands  of  one  of  the  joint  owners.  The  defense  set  up  was,  that  the  trade 
in  which  the  vessel  had  been  engaged,  and  in  which  the  freight  had  been 
earned,  was  in  violation  of  the  navigation  laws,  and  illegal.  But  Lord  Chan- 
cellor Cottenham  answered,  that  the  plaintitf  was  not  asking  for  the  enforce- 
ment of  an  agreement  adverse  to  the  provision  of  the  act  of  parliament,  nor 
seeking  compensation  and  payment  for  an  illegal  voyage;  that,  he  observed, 
was  disposed  of  when  Ta3'lor,  the  defendant,  received  the  money;  the  plaint- 
iff was  seeking  only  his  share  of  the  realized  profit.  Again  he  observed,  can 
one  of  two  partners  possess  himself  of  the  property  of  the  firm,  and  be  per- 
mitted to  retain  it,  if  he  can  show  that,  in  realizing  it,  some  provision  in  some 
act  of  parliament  has  been  violated?  The  answer  is,  that  the  transaction  alleged 
to  be  illegal  is  completed  and  closed,  and  will  not  be  in  any  manner  affected  by 
what  the  court  is  asked  to  do  as  between  the  parties.  The  difference,  he  ob- 
serves, between  enforcing  illegal  contracts,  and  asserting  title  to  the  money 
which  has  arisen  from  them,  is  distinctly  taken  in  Tenant  v.  Elliot,  and  Farmer 
V,  Russell,  and  recognizad  by  Sir  William  Grant,  in  Thompson  v.  Thompson. 

§  458*  Thimgh  a  suhsequent  collateral  contract  made  in  aid  of  one  t/iat  is 
ilUfjaL  cannot  be  enforced^  yet  the  bona  fide  assignment  for  value  of  an  illegal 
claim  is  valid  and  binding  on  assignor's  representatives^  and^  s/iould  the  claim  be 
legalized  before  realizing  on  it,  the  assignee  is  protected, 

Tnese  cases  show  that  the  assignment  of  Lyde  GrooJwin  to  Robert  Oliver,  in 

1839,  being  collateral  to  and  disconnected  from  the  illegal  transaction  out  of 
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wbioh  the  Mina  contract  arose,  was  valid  and  binding  upon  Goodwin,  and 
vested  in  Oliver  all  the  benefits  and  advantages,  whatever  Ihey  might  be,  de- 
rived from  that  contract.  The  assignment  from  Goodwin  to  Oliver,  though 
the  assignment  of  an  illegal  contract —  which  contract,  therefore,  imposed  no 
legal  obligation,  and  rested  simply  upon  the  honor  of  the  parties,— was  not 
within  the  condemnation  of  the  Maryland  insolvent  laws,  as  expounded  by  her 
courts,  as  the  right  was  not  derived  under  but  entirely  independent  of  them. 
Those  laws  have  no  application  to  this  assignment.  And  further,  that  the 
money  having  been  realized  by  his  executors,  according  to  the  purpose  and 
object  of  the  assignment,  becomes  a  part  of  the  assets  of  the  estate,  which 
belong  to  the  personal  representatives.  Another  ground  may  be  briefly  stated, 
which,  in  our  judgment,  is  equally  conclusive  against  the  complainant.  The 
assignment  of  1829,  of  the  Mina  contract,  not  being  tainted  with  illegality,  and 
therefore  obligatory  upon  Goodwin,  if  he  were  alive  and  claiming  the  fund 
against  the  representatives  of  Oliver,  having  parted  with  all  his  right  in  the 
subject  to  their  testator  for  a  valuable  consideration,  would  be  estopped  from 
setting  up  any  such  claim,  and,  of  course,  his  personal  representatives  can  be  in 
DO  better  situation. 

We  have  not  deemed  it  necessary  to  look  into  the  case  for  the  purpose  of 
ascertaining  whether  Goodwin,  at  the  time  of  the  proceedings  in  the  Baltimore 
county  court,  bad  such  notice  of  them  as  required  that  he  should  have  appeared 
there  and  asserted  his  right;  and  hence,  that  the  decree  of  that  court,  in  the 
distribution  of  the  fund,  was  conclusive  upon  such  right.  That  question  is  un- 
important, inasmuch  as,  in  our  6pinion,  the  executors  of  Oliver  have,  inde- 
pendently of  that  ground,  established  a  complete  title  to  the  fund  in  controversy. 
We  think  the  decree  of  the  court  below  was  right,  and  should  be  aliirmed. 

§  459.  Contraets  within  ttie  penalty  or  prohibition  of  a  statute,  void — Hsnrj.—  A  con- 
tract in  contravention  of  a  statute  which  contains  a  penalty  and  a  proiiibition  is  absolutely  void 
unless  a  contrary  intent  appears  from  the  statute.  So  where  an  act  regulating  interest  con- 
tains a  prohibition  against  taking  a  greater  rate  than  that  prescribed,  and  in  certain  contin- 
gencies also  provides  for  a  forfeiture  of  the  whole  usurious  debt,  the  reasonable  inference  is 
that  the  intention  of  the  act  was  to  make  such  contracts  usurious  and  void.  In  re  Pittock, 
2  Saw.,  424. 

g  460.  Contrary  to  statute  or  common  law. —  There  is  no  solid  distinction  between  written 
instruments  containing  covenants,  conditions  or  grants  illegal  at  common  law,  but  not 
malum  in  se,  and  those  containing  conditions,  covenants  and  grants  illegal  by  express  pro- 
hibition of  statute.  In  each  case  the  instruments  are  void  as  to  such  conditions,  covenants 
or  grants  which  are  illegal,  and  are  good  as  to  all  others  which  are  legal  and  unexceptionable 
in  their  character.  The  only  exception  is  when  the  statute  has  not  confined  its  prohibitions  to 
the  illegal  conditions,  covenants  or  grants,  but  has  expressly,  or  by  necessary  implication, 
avoided  the  whole  instrument  to  aU  intents  and  purposes.  United  States  v.  BranUey,  10  Pet., 
868. 

§  461.  Statute  prohibiting  an  agreement  must  be  clear.—  Unless  it  is  clear  from  the 
words  of  a  prohibitory  statute  that  an  agreement  in  violation  of  it  is  void,  courts  will  not  so 
declare  it,  but  will  give  effect  to  the  agreement.  The  intention  of  the  legislature  is  to  be 
made  out  by  referring  to  the  whole  statute,  and  such  intention  wiU  control  the  courts  in  giv- 
ing it  construction.     National  Elxchange  Bank  v,  Moore,  2  Bond,  177. 

§  462.  In  violation  of  statute  or  public  policy. —  A  contract  made  in  violation  of  a  statute 
or  of  the  policy  of  the  law  is  void.     M'Lean  v.  Lafayette  Bank,  8  McL.,  013. 

§  463.  Repeal  of  law  prohibiting  contract. — Though  a  contract  is  made  in  express  violar 
tion  of  law,  a  repeal  of  the  prohibitory  act  does  not  give  validity  to  the  contract ;  yet  the  legis- 
lature may  remove  the  prohibition  and  authorize  a  recovery  where  there  has  l^en  a  good 
consideration.  They  cannot,  however,  impose  an  obligation  which  does  not  equitably  arise 
out  of  the  transaction.     Milne  v.  Huber,  8  McL.,  316. 

§  464.  Yalidity  as  affected  by  snbseqnent  events. —  Contracts  valid  when  made  continue  so 
as  long  at  least  as  the  governments  of  the  contracting  parties  are  not  at  war,  and  are  valid 
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anl  enforceable  notwithstanding  a  change  in  the  conditions  of  business  which  origin»lIj  led 
to  their  creation.     The  occurrence  of  subsequent  events  rendering  them  of  more  or  less  value  to 
either  of  the  parties  cannot  affect  their  validity  or  justify  any  violation  of  their  provisibna.  - 
Railroad  Co.  v.  Richmond,  19  Wall.,  588. 

§  4€^.  Illej^lity  its  a  defense  by  pareltaser  In  possession.— Though  a  public  sale  to  per- 
fect a  previous  private  agreement  for  the  sale  of  property  is  void  as  against  public  policy  and 
the  law  of  Oeorgia.  yet  qumre,  wheiher  a  purchaser  under  such  an  agreement,  who  has  entered 
into  possession  and  used  the  property,  can  set  up  such  violation  of  law  and  public  policy  to 
defeat  an  action  for  the  purchase  money.     Porter  v.  Graves,  14  Olto,  173. 

g  466.  Illegality  eannot  be  waived. —  Where  a  contract  is  illegal  there  can  be  no  waiver 
of  the  illegality  by  the  parties.  The  defense  is  allowed  for  the  sake  of  the  law,  and  not 
on  account  of  the  defendant.  The  law  will  not  enforce  what  it  has  forbidden  and  de- 
nounced. The  maxim  ex  dolo  malo  non  oritur  actio  is  limited  by  no  such  qualification. 
Whenever  illegality  appears,  whether  the  evidence  comes  from  one  side  or  the  other,  the  dis- 
closure is  fatal  to  the  case.  No  consent  of  the  defendant  can  neutralize  its  effect  A  stipu- 
lation ih  the  most  solemn  form  to  waive  the  objection  would  be  tainted  with  the  vice  of  the 
original  contract,  and  void  for  the  same  reason.  Wherever  the  contamination  reaches  it 
destroys.     Coppell  v.  Hall,  7  Wall.,  558. 

§  467.  No  remedy  for  that  which  fh  illegal.—  There  can  be  no  civil  right  where  there  is  no 
legal  remedy,  and  there  can  be  no  legal  remedy  for  that  which  is  itself  illegal.  Dill  17.  Elli« 
oott,  Taney,  237.    See  §§  489.  440,  443. 

§  468.  In  violation  of  the  laws  of  a  foreign  eonntry.—  If  a  foreigner  makes  a  firm  and 
final  contract,  complete  in  his  own  or  a  foreign  country,  it  is  nothing  to  him  whether  a  use 
may  or  may  not  be  made  of  the  contract  in  violation  of  the  revenue  laws  of  a  foreign 
oottutry.  But  the  case  is  different  with  a  citizen.  If  he  makes  a  contract,  knowing  it  to  be 
in  violation  of  the  laws  of  his  country,  he  cannot  have  the  aid  of  the  laws  he  has  offended  to 
enforce  it.  If  the  contract  of  a  foreigner  is  to  be  completed  or  has  a  view  to  its  execution  in 
a  foreign  country,  he  is  bound  to  take  notice  of  the  lawa  Doing  business  under  the  faith 
and  sanction  of  these  laws,  he  will  be  bound  by  them.    Cambioso  v,  Maffet,  2  Wash.,  104. 

§  469.  Unjast  and  immoral  contract  anthorized  by  positive  law.— Where  a  contract  is 
against  sound  morals,  natural  justice  and  right,  a  remedy  thei'eon  may  exist  by  virtue  of  the 
positive  law  under  which  the  contract  was  made ;  but  such  remedy  can  only  be  enforced  so 
long  as  the  statute  is  in  existence.  Such  remedy  derives  its  full  effect  from  the  statute,  and 
cannot,  for  any  purpose,  survive  its  repeal.    Osborn  v.  Nicholson,  1  Dill.,  221. 

i^  470.  Contract  to  do  an  act  prohibited  by  statnte. —  Where  the  statute  makes  a  certain 
act  unlawful  no  contract  to  do  such  act  is  lawful  or  can  be  enforced.  So,  where  a  statute 
makes  it  unlawful  for  any  person  to  employ  an  unlicensed  engineer,  and  imposes  a  penalty  for 
so  doing,  no  action  lies  by  an  unlicensed  engineer  to  recover  wages.  It  would  make  prohib* 
itory  statutes  nugatory  and  of  no  effect  if  parties  could  act  and  contract  in  violation  of  them, 
and  then  require  the  courts  to  enforce  and  uphold  such  contracts.     The  Pioneer,  Deady,  79. 

g  471.  A  contract  to  do  an  illegal  act  is  void  whether  it  is  malum  in  se  or  malum  prohtth 
tfttm*     Bank  of  United  States  v.  Owens,  2  Pet.,  589. 

g  472.  It  seems  that  every  contract  made  for  or  about  a  matter  or  thing  which  is  prohib- 
ited and  made  unlawful  by  statute  is  a  void  contract,  although  the  statute  does  not  mention 
that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender.  The  fixing  of  a  penalty  im- 
ports a  prohibition  and  makes  the  prohibited  act  illegal  Clark  v.  Protection  Ins.  Co., 
1  Story,  122. 

g  478.  A  contract  to  do  an  act  forbidden  by  law  is  void  and  cannot  be  enforced  in  a  court 
of  justice.    Tiffany  r.  Boatman^s  Institution,  18  WalL,  884. 

§  474.  Contract  growing  ont  of  illegal  transaction. —  Where  a  contract  either  as  a  whole, 
or  in  part  only,  grows  immediately  out  of,  or  is  connected  with,  an  illegal  transaction,  not- 
withstanding it  may  be  a  new  contract,  it  is  equally  contaminated.  Scudder  v.  Thomas,* 
85  0a.,  865. 

§475.  Contract  connected  wilh  illegal  transaction. —  It  seems  that  a  contract  maybe 
valid  notwithstanding  it  is  remotely  connected  with  an  independent  illegal  transaction  which, 
however,  it  is  not  designed  to  aid  or  promote.     Ocean  Ins.  Co.  v.  Polleys,  18  Pet.,  164. 

g  476.  Transaction  with  unlawful  bank-bills.— If  a  contract  arises  out  of  an  illegal  ace, 
or  is  connected  therewith,  there  can  be  no  recovery  upon  it.  So  where  the  issuing  of  bank- 
bQIs  by  unauthorized  corporations  was  prohibited  by  law,  it  was  held  that  no  action  growing 
ont  of  a  transaction  with  such  bills  could  be  maintained.     Milne  v.  Huber,  3  McL.,  214. 

^  477.  Proimise  in  consideration  of  unlawful  act—  Bills  of  credit  —  Note.—  A  promise 
made  in  consideration  of  an  act  which  is  forbidden  by  law  is  void.  So  a  promissory  note 
given  to  a  state  in  return  for  bills  of  credit  issued  by  it  is  void.  Craig  v,  Missouri,  4  Pet., 
436;  Byrne  v.  Missouri,  8  Pet,  40. 
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g  478.  Illegal  contract  —  Assifrnment —  An  agreement  ihade  in  violation  of  an  express 
■tatute  ifl  illegal  and  void,  and  no  interest  in,  or  right  of  property  arising  out  of  it.  either 
legal*or  equitable,  can  be  conveyed  by  assignment.     Williams  v.  Oiliver,  12  How.,  13 ). 

§479.  Sabseqaent  ratification  of  invalid  contract. —  Parties  cannot  render  valid  their 
own  invalid  contract  by  a  subsequent  ratification  of  it.  So  where  directors  in  a  railru^id 
company  sought  to  ratify  a  contract  with  a  construction  company,  which  contract  was  in- 
Talid  because  certain  of  the  parties  ratifying  were  directors  in  both  companies,  it  was  held 
that  the  attempted  ratification  did  not  render  the  contract  valid.  Thomas  t;.  Bro.vnsville, 
eta,  R.  Co.,  1  McC,  392  (^g  575-t577). 

g  480.  Becovery  of  money  paid  on  anexecnted  illegal  contract—  Money  paid  by  one  party 
in  part  performance  of  an  illegal  contract  can  be  recovered  back,  the  other  party  not  having 
performed  any  part  of  the  contract,  and  both  parties  having  abandoned  it  before  completion. 
Spring  Co.  V,  knowlton,  13  Otto,  49  (g.:«  1589-94). 

.§  4:>1.  Becovery  of  money  paid  on  wager  —  Law  of  Michigan.— At  common  law  money 
paid  on  a  fair  wager  could  not  be  recovered  back,  but  the  laws  of  Michigan  alter  the  com- 
mon law.  and  allow  a  recovery  in  such  cases.     Graut  v,  Hamilton,  8  McL.,  103. 

§  482.  Void  contract,  executed  —  Property  ac^amnlated  under.—  Even  though  a  contract 
is  void  the  property  accumulated  or  constructed  under  it  must,  as  between  the  parties,  be  dii- 
pbsed  of  according  to  equity,  and  a  court  will  not  refuse  to  deal  with  it  on  the  ground  that  it 
was  acquired  under  an  illegal  contract.  Where  an  illegal  contract  has  been  consummated  and 
the  proceeds  of  the  sale  have  been  actually  received,  and  received  in  something  whicli  the 
law  recognizes  as  having  value,  courts  may  enforce  the  equities  between  the  parries.  Though 
an  illegal  contract  will  not  be  executed,  yet  when  it  has  been  executed  by  the  parties  them- 
selves, and  the  illegal  object  has  been  accomplished,  the  money  or  thing  which  was  the  price 
of  it  may  be  a  legal  consideration  between  the  parties  for  a  promise,  express  or  implie.J,  and 
the  court  will  not  unravel  the  transaction  to  discover  its  origin.  Western  Union  Tel.  Co.  v. 
Union  Pac.  R'y  Co.,  1  McC,  563. 

§  488.  Illegal  contract  —  Partially  executed.— Though  a  contract  is  illegal,  yet  where  it 
has  been  partially  executed,  the  parties  are  thus  far  bound,  and  neither  can  of  his  own 
motion,  without  process  or  settlement,  seize  and  exclude  the  other  party  from  property 
acquired  by  both  under  such  agreement.  Western  Union  Tel.  Co.  v.  St.  Joseph  &  Western 
R'y  Co.,  1  MoC,  668.     See  §  495. 

g  484.  executed. —  In  case  of  an  ille'gal  contract,  though  executed,  equity  will  not  aid 

one  party  and  deny  redress  to  the  other.    Tiffany  v.  Boatman's  Institution,  18  \Vali..  3*5. 

§  485.  Executed  and  executory  ->  Connected  with  illegal  transaction.—  While  in  the  case 
of  an  executed  illegal  contract  a  court  will  not  interfere  to  set  it  aside,  yet  where  it  is  execu- 
tory, courts  will  not  lend  themselves  to  aid  in  its  enforcement;  and  it  seems  that  if  a  contract 
be  connected  with  the  illegal  transaction,  in  part  only,  and  growing  immediately  out  of  it, 
though  it  be  in  fact  a  new  contract,  it  is  equally  tainted  by  it.     Baily  v.  Milner,*  30  G^i..  335. 

g  486.  Contract  bjr  corporation  before  filing  articles  — Subsequent  ratiflcalion.— A  cor- 
poration, before  its  articles  of  associatiou  had  been  filed  as  required  by  law,  entered  into  a 
contract  for  certain  machinery.  After  its  organization  was  perfected  the  corporation  recog- 
nized the  validity  of  the  contract.  Held,  that  it  was  binding  on  the  corporation  notwith- 
standing the  fact  that  by  statute  all  corporations  were  forbidden  to  do  business  till  after  the* 
filing  of  their  articles  of  incorporation.     Whitney?;.  Wyman,  11  Otto,  336. 

§487.  Prohibited  contract  by  foreign  corporation  — Estoppel.— A  state  law  provided 
that  no  foreign  corporation  should  do  business  in  the  state  before  the  appointment  of  a  state 
agent  on  whom  process  might  be  served.  Held,  that  a  contract  made  before  such  appoint- 
ment was  illegal  and  void,  and  that  the  party  entering  into  the  contract  with  the  company 
was  not  estopped  to  deny  its  validity.     In  re  Comstock,  3  Saw.,  227. 

§488*  Law  prohibiting  corporation  from  mailing  a  mortgage  —  M or t^a^c  hy  its  agent 
and  indemnity  by  the  corporation.— The  law  organizing  a  corporation  provided  that  it  could 
hold  lands  but  that  it  should  have  no  power  to  mortgage  them.  Not  having  money  enough 
to  pay  in  full  for  certain  lands,  its  agents  took  the  title  to  lands  purchased  for  it  m  their  own 
name  and  gave  a  mortgage  back  in  their  own  name,  and  then  conveyed  the  lanJs  to  the  cor- 
poration, and  the  corporation  agreed  to  indemnify  the  agents  for  any  sums  they  might  be 
obliged  to  expend  in  consequence  of  their  obligation.  The  agents  being  obliged  to  pay  the 
mortgages,  and  the  corporation  becoming  insolvent,  the  agents  sued  a  stockholder.  Held,  that 
the  transaction  was  in  violation  of  the  provisions  of  the  law  forbidding  the  corporation  to 
mortgage  its  lands,  and  that  the  contract  of  indemnity  was  in  fraud  of  the  statute  and  void, 
at  least  as  against  an  innocent  stockholder.     Cox  v.  Gould,  4  Blatch.,  315. 

g  48f>.  Unauthorized  contract  by  corporation  —  Notes  by  bank.—  A  contract  entered  into 
by  a  corporation  that  has  no  powers  except  those  given  by  statute  is  void  if  made  in  viola- 
tion of  law.     Notes  tuade  by  a  bank  which  are  not  payable  on  demand,  when  the  bank  is  for- 

196 


IN  GENERAL.  CONTRARY  TO  STATUTE.         gS48(M»ea 


bidden  to  make  notes  not  60  payable,  are  void,  even  in  the  liands  of  bona  fide,  holders.  Boot 
tJL  Godard,  3  McL..  103;  Root  v.  Wallace,  4  McL.,  8.     See  §  492. 

^  45!0.  Formation  of  banking  corporation  in  rioiation  of  law. —  Where  a  banking  c<ny 
poration  is  established  in  violation  of  a  law  to  prevent  illegal  banking,  no  action  can  be  main- 
tained by  its  ci^ditors  atic^^inst  its  stockholders  snd  directors.  The  rnle  of  law  is  that  aa 
between  pnrtfceps  criminis  the  law  can  give  no  aid.  and  it  is  not  perceived  how  an  individual 
can  liecome  indebted  to  tlie  bark,  or  have  a  claim  on  it,  without  being  involved  in  its  illo- 
gality.     Nessmith  v.  Shelden.  4  McL.,  377. 

S4t)l.  Provision  in  respect  to  payment  nltra  Tires.— A  contract  by  a  city  for  the  im- 
provement of  its  streets  is  not  so  inoperative  that  no  payment  at  all  need  be  made  for  the 
work,  because  it  provides  for  payment  in  bonds  which  it  has  no  authority  to  issue.  Hitch- 
cock V.  Galveston,  6  Otto,  341  (Corp.,  §§  8854-53). 

^  403.  Bank-notes  made  in  violation  of  lan^.—  Notes  issued  by  a  bank  in  violation  of  tho 
law  which  prohibited  the  issuing  of  such  notes  otherwise  than  payable  on  demand  withont 
interest  are  void.     Weed  v.  Snow,  8  McL.,  266.    See  ^  4*?9. 

§  49*1.  Bills  drawn  to  cirrjr  on  illegal  bnnking.— The  statute  of  a  stato  prohibited,  under 
penalties,  the  erection,  establishment,  institution  or  putting  in  operation  of  any  banking 
company,  or  (he  issue  of  any  bills  or  notes  with  intent  or  purpose  so  to  do.  Held,  that  the 
statute  covered  with  its  prohibition  the  whole  range  of  devices  by  which  illegitimate  cur- 
rency is  imposed  on  the  community,  and  applies  completely  to  the  first  step  in  its  operations. 
So,  when  a  bill  of  exchange  is  drawn  in  one  state  on  a  party  in  another,  and  the  known  purpose 
of  both  is  to  carry  on  such  illegal  banking,  such  bill  is  void.  Davidson  v.  Lanier,  4  Wall., 
454  fBii.us  AND  Notes.  §5$  1319-24). 

§41*4.  Loan  of  prohibited  amount  by  national  bank.— Although  the  national  banking 
law  prohibits  the  loan  by  a  national  bank  of  a  greater  amount  than  equals  one-tenth  of  its 
capital  to  any  individual,  yet  if  such  loan  is  made  it  is  valid  as  between  the  parties,  and  can- 
not be  collaterally  attacked.  Its  only  effect  is  to  render  the  directors  personally  liable,  and 
to  expose  the  bank  to  a  forfeiture  of  its  charter.  Shoemaker  v.  National  Mechanics*  Bank,  3 
Abb.,  421. 

S  495.  executed  contract. —  Though  a  contract  is  such  that  a  court  would  not  enforce 

it,  yet  if  it  is  executed  a  court  will  leave  the  parties  where  it  finds  them,  giving  aid  to  neither. 
8o  where  a  national  bank  has  loaned  money  to  a  party  in  excess  of  tlie  limit  prescribed  t)j 
law,  and  has  received  collateral  securities  therefor,  such  securities  cannot  be  reached  by  a 
creditors*  bill  brought  by  a  creditor  of  the  borrower.  Stewart  v.  National  Union  Bank,  3 
Abb.,  431. 

§  490.  Contract  by  insurance  company —Bequi  rem  en  ts  of  charter— Tarying  or  cnncellng 
of  policy.—  Where  the  charter  of  an  insurance  company  provided,  in  effect,  that  an  instrument* 
in  order  to  bind  the  company,  should  be  signed  by  the  president  or  some  other  officer  accorcU 
ing  to  the  ordinances,  by-laws  and  regulations  of  the  loard  of  directors,  it  was  held  that  a 
contract  varying  a  policy  of  insurance  was  as  much  an  instrument  as  the  original  policy,  and 
could  therefore  only  be  exectited  as  prescribed  by  law.  and  that  the  same  rule  applied  to  can- 
celing the  policy.  To  enable  the  company  to  contract  it  must  follow  the  mode  of  contract- 
ing prepcrihed,  or  its  act  will  no  more  create  a  contract  than  if  the  company  had  never  been 
incorporated.     Head  v.  Providence  Ins.  Co.,  2  Cr.,  107. 

is  407.  INnry  —  8nb(ititntcd  contract. —  Though  a  contract  was  usurious,  and  a  subsequent 
contract  was  entered  into  in  substitution  of  the  former,  such  subsequent  contract  is  not  void 
for  illegality  unless  the  former  contract  was  rendered  void  by  the  law  of  the  place  whore  it 
was  executed,  especially  where  the  second  contract  was  entered  into  between  the  parties  in 
▼iew  of  the  fact  that  one  of  the  parties  proposed  to  tnke  advantage  of  the  illegality  of  the 
former  contract     De  Wolf  r,  Johnson.  10  Wheat,  893. 

§  408.  INsccnnt  of  note  —  Usarj.—  When  a  bank,  the  payee  of  a  note,  discounts  it  to  tho 
credit  of  the  maker,  and  takes  the  interest  in  advance,  the  transaction  is  usurious.  Union 
Bank  of  Georgetown  v.  Corcoran,*  5  Cr.  C.  C,  513. 

g  40!).  Usnry. —  A  contract  to  do  an  act  forbidden  by  law  is  void,  and  cannot  be  enforced 
in  a  court  of  justice,  and  this  is  true  though  the  statute  forbidding  the  contract  does  not  in  ex- 
press terms  make  such  contracts  void.  So  where  a  state  constitution  forbids  the  taking  or 
demanding  of  more  than  six  per  cent,  interest,  no  contract  made  in  such  state  can  lie  sus- 
tained where  a  higher  rate  of  interest  is  taken  or  demanded  by  the  contract.  Dill  v.  Ellicott^ 
Taney.  286. 

%  400.  A  Mle  cf  cotton  dnring  the  existence  of  the  non-intcrconrse  act  between  citizens 
in  the  belligerent  sections  of  the  country  was  illegal,  and  an  action  to  recover  the  proceeds  of 
the  cotton  cannot  be  niaiutamed  by  the  vendee  against  the  government  Cutuer  v.  United 
States,  17  WuU.,  530. 
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^  S  501.  Note  giren  for  price  of  slare  — Snit  therpon  nfter  the  abolition  of  slftyery.— A 
note  given  for  a  slave  at  a  time  when  slavery  was  lawful  in  the  state  in  which  it  was  given  is 
valid,  and  may  be  enforced  by  the  courts  of  the  United  States  even  after  the  abolition  of 
slavery,  though  tlie  new  constitution  of  the  state  prohibits  all  actions  for  the  recovery  of 
money  where  the  consideration  was  a  slave  or  the  hire  thereof.     White  v.  Hart,  13  Wall.,  053. 

§502.  Constitution  of  Mississippi  forbidding  tde  importation  of  slaves— Note  given 
for  slaves  imported. —  The  constitution  of  Mississippi,  adopted  in  1832,  provided  that  after 
May  1,  1833,  the  introduction  of  slaves  into  the  state  should  be  prohibited,  and  provided 
further  that  actual  settlers  should  be  allowed  to  purchase  slaves  outside  the  state  for  their 
own  use  till  1845.  Held,  that  this  was  merely  directory  on  the  legislature,  and  that  it  did  not 
render  void  a  note  given  for  slaves  imported  into  the  state  in  1835  and  1836,  before  there  was 
any  legislative  provision  on  the  subject.     Groves  v.  Slaughter,  15  Pet.,  497. 

S  508.  breach  of  warranty.— At  the  time  of  a  sale  of  a  slave  in  Arkansas  before  the 

war  of  the  rebellion,  and  while  slavery  was  lawful,  the  purchaser  gave  his  note  therefor,  and 
warranted  the  slave  sold  to  be  sound  in  mind  and  body  and  a  slave  for  life,  and  that  his  title 
was  perfect.  After  the  adoption  of  the  thirteenth  amendment  prohibiting  slavery,  a  suit  was 
brought  on  the  note,  and  it  was  held  that  being  a  valid  contract  at  the  time  and  place  where 
made,  it  was  valid  everywhere,  and  that  the  right  under  it  being  vested,  it  was  not  affected 
by  the  Uiirteenth  amendment.  Held,  also,  tliat  there  was  no  question  of  implied  warranty, 
and  as  the  express  warranty  was  not  broken  at  the  time  of  the  sale,  no  breauch  could  be 
, wrought  by  any  after  event.     Osborn  v,  Nicholson,  13  Wall.,  656. 

§  504.  Contract  in  violation  of  sections  4  and  5  of  act  of  congress  of  March  81, 1880,  re- 
lating to  public  lands. —  An  agreement  on  the  part  of  settlers  upon  unsurveyed  public  lands 
.of  the  United  States  to  purchase  the  lands  as  soon  as  they  should  be  surveyed  and  offei'ed  for 
sale,  and  then  to  mortgage  them  to  secure  the  payment  of  a  debt,  is  not  a  contract  in  viola- 
tion of  sections  4  and  5  of  the  act  of  congress  of  March  31,  1830,  for  the  relief  of  purchaseiB 
of  public  lands,  and  for  the  suppression  of  fraudulent  practices  at  the  pablic  sales  of  lands  oi 
the  United  States.     Wright  u.  Shumway.  I  Biss.,  23. 

g  505.  Indiana  statute  —  G(in tract  for  convict  labor. —  A  statute  of  Indiana  provided  that 
..convicts  might  be  hired  **in  any  number  not  exceeding  one  hundred,  in  any  one  contract," 
etc.  Four  different  contracts  were  made  with  the  same  parties,  each  contract  calling  for  the 
labor  of  one  hundred  men,  and  all  four  were  made  at  t^e  same  time.  Held,  that  the  execu- 
tion of  theso  contracts  was  not  a  violation  of  the  statute.  In  re  Southwestern  Car  Co.,*  9 
Bias.,  76. 

§500.  Conducting  snit  for  sbaro  of  profits  —  Assignment  to  enable  one  to  sne.— Al- 
.though,  under  a  state  law,  ati  agreement  to  carry  on  a  suit  on  condition  of  receiving  a  share 
of  the  proceeds  is  void,  yet  this  i*ule  does  not  apply  to  the  transfer  of  the  legal  title  of  land  to 
»  stockholder  of  a  corporation  in  trust  for  the  corporation,  and  to  enable  him  to  bring  suit 
for  the  benefit  of  the  corporation.     Roberts  v.  Cooper,  20  How.,  483. 

§  507.  Insurance  on  nnlawfal  voyage. —  A  contract  of  insurance  made  on  a  voyage  which 
is  opposed  to  the  common,  statute  or  maritime  laws  of  the  country  where  it  is  effected  is 
void.  The  plaintiff,  whether  he  is  insurer  or  insured,  is  turned  out  of  court,  not  because  he 
ia  more  in  fault  thau  the  defendant,  for  they  are  in  pari  delicto,  and,  in  such  a  case,  potior  est 
conditio  possidentis,    Craig  v.  United  States  Ins.  Co.,  Pet.  C.  C,  417. 

§  50$.  Insurance  policy  —  Contemplated  illegal  act.— The  validity  of  a  contract  of  mari- 
time insurance  cannot  be  affected  by  a  mere  contingent,  future  contemplated  illegal  act  in 
the  progress  of  voyages  covere<l  by  the  policy,  if  the  voyage  is  otherwise,  in  its  origin,  concoc- 
tion and  accomplishment,  perfectly  legal.  A  mere  intention  to  do  an  illegal  or  other  act 
which  would  avoid  the  policy  if  done,  but  which  has  never  been  consummated  by  any  act, 
will  not  per  se  vitiate  the  policy.  There  is,  in  all  cases  of  this  sort,  a  loens  poenitentice;  the 
act  and  intent  must  be  coupled  together.  In  order  to  malce  the  voyage  utterly  void  in  its 
origin,  it  is  necessary  that  the  place  of  the  voyage  itself  and  the  main  object  of  the  enterprise 
should  be  absolutely  illegal.  The  voyage  should  i^e  originally  and  absolutely,  in  whole  or  in 
part,  illegal  as  to  trade  and  objects,  and  not  a  mere  contingent  intention  to  do  some  collateral 
act  in  the  course  of  a  legal  voyage  or  trade,  which,  if  done,  might  be  illegal  The  illegality 
should  not  only  be  contingently  contemplated,  but  there  should  be  some  overt  act  in  progress^ 
Clark  V.  Protection  Ins.  Co.,  1  Story,  123. 

g  500.  Bill  of  exchange  drawn  in  fraud  of  law.— A  bill  of  exchange  drawn  in  one  state 
on  a  party  in  another  state,  in  furtherance  of  a  plan  entered  into  by  both  in  fraud  of  the  laws 
of  the  first  state,  is  void  in  the  hands  of  a  party  with  notice.  Davidson  v,  Lanier,  4  Wall., 
455  (Bills  and  Notes.  §g  lSlO-24). 

^  510.  The  bj-laws  of  the  National  Home  for  Disabled  Yoiunteer  Soldiers  provided  that 
no  officer  should  receive  any  fees  or  compensation  other  than  his  regular  salary.     The  building 
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commissrioners  of  the  national  asylum  agreed  with  the  deputy  governor  of  a  particular 
branch  that  he  should  have  a  certain  percentage  of  the  value  of  materials  used  in  the  comple- 
tioD  of  a  new  building.  Held^  that  such  contract  was  in  violation  of  the  by-laws  and  was  void. 
Yates  V.  National  Home,  18  Otto,  674. 

^  oil.  Jadgment  on  contract  declared  void  by  law —  Note  by  Judgment  debtor  to  bail.— 
Judgment  having  been  rendered  against  a  person  on  a  gambling  debt,  and  the  liability  of  a 
special  bail  to  pay  the  same  haviug  become  fixed,  the  judgment  debtor  gave  the  bail  a  promis- 
sory note  for  the  payment  of  such  sum.  Held,  that  such  note  was  not  void  under  the  statute 
of  the  state  declaring  void  all  contracts  of  which  the  consideration  was  money  won  at  a  game. 
Welford  v.  Gilham,  8  Cr.  C.  C,  558. 

§  612.  Partnerghlp  formed  to  make  illegal  coutracts  —  Account  between  the  partners. — 
A  partnership  was  formed  for  the  purpose  of  buying  soldiers*  land  claims  and  then  locating  and 
selling  them,  notwithstanding  the  fact  that  such  transfers  of  claims  were  prohibited  by  law 
and  illegal.  After  certain  claims  had  been  purchased,  located  and  sold,  one  of  the  partnexB, 
who  had  had  no  share  in  the  management  of  the  business,  sold  out  to  the  managing  partner. 
Claiming  to  have  been  defrauded  in  the  sale,  the  seller  brought  his  bill  for  an  accounting  and 
a  division  of  the  funds.  Held,  that  although  the  purposes  of  the  contract  were  ill3;?al,  still 
the  plaintiff  was  entitled  to  the  relief  sought.    Brooks  v.  Martin,  2  WalL.  79. 

g513.  Agreement  to  locate  land  serip  for  the  benefit  of  half-bradd  Indians  — Indian 
treaty  — Act  of  congress  making  sush  scrip  uon-assl^nable.— A  certain  Indian  treaty 
provided  that  certain  lands  should  be  reserved  for  half-breeds  and  that  they  should  hold  as 
other  Indian  ^tles  were  held.  Afterwards  the  president  was  authorized  to  give  the  half- 
breeds  certain  land  scrip  in  return  for  their  relinquishment  of  the  lands  reserved  by  the 
treaty,  but  the  act  authorizing  such  transfer  expressly  provided  that  such  scrip  should  not  be 
assignable.  A.  agreed  to  locate  certam  scrip  held  by  B.  for  the  benefit  of  certain  half-breedt, 
and  B.  promised,  for  a  valuable  consideration,  to  procure  title,  to  be  vested  in  A.  after  such 
location  was  made.  Held,  that  this  contract  was  not  in  violation  of  the  treaty  or  of  the  sub- 
aequent  act  of  congress,  and  that  the  transaction  was  not  an  assignment  of  the  scrip  within 
the  prohibition  of  the  act.    Myrick  v,  Thompson,  0  Otto,  291. 

S  514.  Contract  to  famish  means  for  an  ex'^edition  in  violation  of  nentrallty  laws  — 
Assumption  of  debt  by  foreign  conntry  —  Binkrnptcy.— The  Maryland  courts  having  de- 
cided that  the  contract  between  General  Mina  and  the  Bj.ltim.>re  Company,  under  which  the 
latter  furnished  the  former  with  means  to  fit  out  an  expadition  against  the  province  of  Mex- 
ico, was  illegal  and  void,  as  made  in  violation  of  our  neutrality  laws,  and  that  no  interest 
under  the  contract  passed  to  the  assignees  in  insolvency  of  a  shareholdar  in  the  company, 
the  supreme  court  followed  this  decision.  But  Mexico,  after  achieving  her  inJepanienoe^ 
having  assumed  the  debt,  and  the  United  States,  tlirough  its  minister  to  that  country,  having 
made  it  a  subject  of  negotiation  on  behalf  of  the  parties  in  interest,  it  was  held  that  the 
claim,  as  thus  assumed,  passed  to  the  assignees  of  the  shareholder  under  a  subsequent  in- 
solvency.    Mayer  v.  White,*  24  How.,  817. 

^  515.  The  court  will  not  add  penalties  to  those  prescribed  bj  law.— Though  courts  of 
law  will  not  lend  their  aid  to  enforce  illegal  or  unconscionable  contracts,  yet  they  will  not 
favor  defenses  to  such  contracts  which  in  effect  add  penalties  not  prescribed  by  law.  De 
Wolf  V.  Johnson,  10  Wheat.,  SOa. 

J  2,  As  to  Public  Pallet/  or  Morcdity. 

801OIART — Agreement  to  have  a  vesf^el  condemned  as  a  prize,  §  516. —  Compensation  for  prO" 
curing  a  government  contract,  §  517. —  Judicial  notice  of  illegality,  S  518. — Agreement  for 
personal  influence  with  a  government  agent,  ^^  519, 523. —  Action  to  adjust  losses,  §  520.— 
Lobby  service,  g§  531, 522. — Procuring  appointment  as  special  government  counsel.  ^  523.— 
Guaranty  that  certain  shares  should  be  at  pir,  g  524. — Promise  of  indeninity  for  illegal 
act,  gg  52.),  5*26. —  Agreement  to  bid  at  execution  sale,  %  527. —  Conducting  business  with  a 
bank  known  to  be  illegally  organized,  g  5  iS.^E  tempting  employer  from  liabilicy  for  neg- 
iigenee,  §  5*29.—  Agreement  to  avoid  testifying  as  a  witness.  §  5 JO. —  Agreement  in  a  bond 
to  pay  an  attorney's  fee,  ^hZ\. — Sam^e  persons  directors  in  two  contracting  companies, 
^  5[j2. —  Attorney  and  client,  §  533. —  Agreement  in  reference  to  imported  goods  which  had 
been  seized,  §  534. —  Note  given  by  thief  for  stolen  goods,  g  535. 

§  oltk  An  act  of  congreRS  declared  that  all  of  an  enemy's  ships  which  should  be  seized  by 
the  crews  thereof  should  be  lawful  prize  to  the  captors.  To  avoid  capture  by  United  States 
cruisers,  defendant,  who  commanded  a  British  ship,  agreed  with  his  crew  that  they  sliould 
seize  the  vessel,  take  her  into  a  United  States  port,  have  her  condemned,  and  divide  the  pro- 
ceeds according  to  a  plan  agreed  upon,  the  defendant  to  have  a  certain  sliare  as  trustee  for  the 
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owners.  This  agreement  was  carried  out.  A  bill  in  equity  was  subsequently  filed  by  the 
owner's  assignee  to  compel  defendant  to  account  for  the  proceeds  of  the  share  received  by 
him  as  trustee ;  to  which  bill  defendant  demurred,  and  it  was  held  that  the  demurrer  must 
be  sustained.     Hannay  v.  Eve,  §  536. 

§517.  An  agreement  for  compensation  in  procuring  a  contract  with  the  government  to 
furnioh  it  with  supplies  is  an  agreement  against  public  policy.  So  where  N.  agreed  to  procure 
for  defendant  a  contract  between  it  and  the  government  to  furnish  the  latter  with  muskets, 
which  he  did,  and  afterwards  brought  suit  for  compensation,  it  was  held  that  his  agi*eeraent 
with  dfefendant  was  against  public  policy  and  void.    Tool  Co.  v.  Norris,  §g  5H7-589. 

f^  518.  When  a  contract  sued  on  is  forbidden  by  law,  the  court  is  bound  to  take  judicial  no- 
tice of  the  fact,  whatever  the  state  of  the  pleadings.    Oscanyan  v.  Arms  Co.,  §§  540-547. 

§  519.  An  agreement  to  use  personal  influence  with  a  government  agent  in  order  to  pro- 
cure a  government  contract  is  void.  So  where  plaintiff,  being  consul-general  of  the  Turkish 
government,  agreed  with  defendant  to  use  his  personal  influc^nce  with  a  special  agent  of  the 
^Turkish  government  to  procure  contracts  between  that  government  and  defendant,  and  did 
use  such  influence  with  succi'ss,  it  was  held  that  plaintiff  could  maintain  no  action  for  his 
services  in  procuring  such  contracts.     Ibid. 

§  520.  Where  parties  enter  into  a  contract  to  make  anotlier  contract  with  the  government, 
in  the  execution  of  whicli  an  unsuccessful  attempt  is  made  to  defraud  the  govern ment^ 
neither  party  to  the  flrst  contract  can  maintain  an  action  upon  it  to  adjust  losses  sustained  by 
the  failure  of  the  attempted  frauds.    Bartle  v,  Coleman,  §  548. 

§  521.  A  contract  by  which  a  lawyer  agrees  to  procure  by  lobby  service  the  passage  of  a 
bill  through  congress  is  a  void  contract    Trist  v.  Cliild,  g§  549-534.    See  g§  600,  G05. 

§  522.  All  contracts  for  a  contingent  compensation  for  obtaining  legislation,  or  to  use  per- 
Bonal  or  any  secret  or  sinister  influence  on  leirislators,  are  void  by  the  policy  of  the  law.  And 
where  an  agent  contracts  to  use  secret  influences,  or  voluntarily,  without  contract  with  his 
principal,  uses  such  means,  he  cannot  have  the  assistance  of  a  court  to  recover  compensation. 
8o,  where  plaintiff  agreed  for  a  certain  sum  of  money  to  induce  the  legislature  of  Virginia 
to  grant  to  defendants  a  certain  right  of  way  which  they  desired,  and  the  evidence  showed 
that  the  parties  knew  that  he  intended  to  accomplish  this  result  by  secret  influence  with  indi- 
vidual members  of  the  legislature,  it  was  held  that  the  contract  was  against  public  policy, 
and  was  void.    Marshall  v.  Baltimore  &  Ohio  R.  Co.,  §g  555-503.     See  g§  6C0,  605. 

§  523.  Plaintiff  agreed  to  secure  for  defendant  an  appointment  as  special  counsel  for  the 
United  Slates  in  certain  causes  pending,  if  defendant  would  divide  with  him  the  fees  received 
in  such  causes.  In  an  action  to  recover  one-half  the  fees,  ?ield,  that  the  contract  was  void  as 
against  public  policy.    Meguire  v.  Cor  wine,  §  563.    See  §  601. 

g  524.  Plaintiff  agreed  to  receive  shares  of  stock  in  a  certain  railroad  company  in  exchange 
for  lands,  and  defendants  guarantied  that  the  shares  should  be  worth  par  three  years  from 
the  date  of  the  conveyance.     Hcld^  that  the  con  ract  was  binding.    Hill  v.  Smith,  §  564. 

g  525.  A  promise  of  indemnity  for  doing  an  illegal  act  is  void.  So  where  a  Arm  promised 
to  indemnify  F.  if  he  would  bc^come  surety  on  the  bond  of  one  partner  as  administrator,  the 
intention  of  all  the  parties  being  to  make  the  administration  a  partnership  business,  it  was 
held  that  the  promise  of  indemnity  was  void.     Forsyth  v.  Woods,  §g  565,  506. 

g  526.  A  promise  of  indemnity  for  publishing  a  libel  is  void.    Arnold  r.  Clifford,  §  587. 

^  527.  C.  was  lessee  of  a  building  in  which  he  pJaced  some  personal  property,  and  after- 
wards Jissigned  his  lease  to  W.  Rent  was  payable  to  H.,  which  C.  failed  \o  pay.  EL  applied 
to  W.,  and  it  was  agreed  between  them  that  H.  should  levy  on  C.*s  personal  property  above 
mentioned  a'nd  obtain  judgment,  and  that  nt  the  execution  sale  W.  should  bid  the  amount  of  the 
judgment  with  costs.  In  an  action  for  breach  of  this  agreement  it  was  held  that  the  validity 
of  the  agreement  depended  upon  the  good  faith  of  the  parties  and  the  object  sought  to  bo 
accomplished,  and  that  iu  this  case  the  agreement  was  valid.  Wickor  v.  Hoppock,  §§  568, 
569.     See  §  633. 

.  g  528.  A  party  who  assists  in  transacting  business  with  a  bank  which  he  knows  has  been 
illegally  organized  cannot  maintain  an  action  against  the  bank  for  balances  due  him  by  it  in 
settlement  of  business  transactions  thus  illegally  conducted.  Nor  can  he  recover  upon  notes 
given  for  the  sums  due,  for  the  notes  are  founded  upon  the  same  illegal  consideration. 
Brown  v.  Tarkiugton,  gi  570,  571. 

§  529.  A  contract  between  employee  and  employer,  that  the  latter  shall  not  be  liable  for  the 
consequences  of  his  own  negligence  in  supplying  defective  machinery  for  his  employee's  use, 
is  a  contract  against  public  policy  and  void.     Roesner  t;.  Hermann,  §5  573. 

§  580.  Plaintiff  was  a  book-k^^eper  for  defendants.  To  avoid  testifying  as  a  witness  in  a 
suit  brought  against  them  by  the  government,  plaintiff  agreed  to  absent  himself  from  the  juris- 
diction of  the  court,  and  defendants  agreed  to  pay  his  salary  and  expenses  while  thus  absent. 
In  pursuance  of  the  agreement  plaintiff  did  atxseat  himself  for  about  eighteen  months,  and 
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now  sues  on  the  above  contract  for  his  salary  and  expenses.  Held,  that  plaintiff  could  re- 
cover nothing.     Bierbauer  v,  Wirth,  §  578. 

go31.  Defendant  gave  two  bonds,  with  sureties,  to  pay  for  merchandise  furnished  him  hy 
plaintiff,  and  each  bond  contained  an  agreement  that  if  suit  were  brought  upon  ttie  same  the 
obligors  woald  pay  $100  as  an  attorney's  fee,  in  addition  to  the  penalty.  Held,  that  such  an 
agre<*ment  was  a  valid  contract.    Wilson  Smving  Machine  Co.  v.  Moreno,  §  574. 

^  5^2.  A  contract  between  a  construction  company  and  a  railroad  company  is  invalid  if  any 
directors  in  the  former  are  also  directors  in  the  latter.  A  construction  company  made  a  con- 
tract with  a  railroad  company  in  which  it  was  agreed  that  the  former  company  should  relieve 
the  directors  of  the  latter  company  from  any  further  assessments  upon  tlie  stock  for  which 
they  had  subscribed.  Hdd^  that  the  contract  was  against  public  policy  and  void.  Thomas  v, 
Brownsville,  etc  ,  R.  Co.,  §§  575-577. 

g  588.  After  judgment  an  attorney  may  lawfully  purchase  of  his  client  real  estate  which 
he  has  been  employed  to  recover.     McMicken  t;.  Perin,  S§§  578-580. 

§  534.  Certain  goods  of  A.  and  others  consigned  to  T.  were  seized  as  imported  contrary  to 
law.  The  goods  were  delivered  by  the  captors  to  T.,  upon  his  agreement  to  become  liable  for 
their  appraised  value,  and  T.  delivered  to  A.  his  portion  of  the  goods  upon  his  promise  to 
r«.*pay  T.  bis  proportion  of  any  sum  T.  should  be  ol>Ilged  to  pay  if  the  goods  were  ultimately 
condemned.  The  goods  were  condemned,  and  T.  paid  their  appraised  value.  In  an  action 
by  T.  against  A.,  upon  the  latter*s  promise  of  repayment,  the  jury  found  that  T.  had  no  in- 
terest in  the  goods  of  A.,  and  was  not  concerned  in  any  scheme  to  introduce  the  goo^s 
into  the  United  States,  and  rendered  a  verdict  for  T.  Upon  appeal  to  this  court  it  was  held 
tliat  the  contract  sued  on  was  lawful,  and  that  the  action  could  be  maintained.  Armstrong 
«L  Toler,  g§  581^583. 

g  635.  A  note  given  by  the  thief  in  payment  for  stolen  goods  is  not  invalid  as  for  com- 
pounding a  felony,  provided  the  payee  makes  no  agreement  to  abstain  from  his  legal  duty  to 
prosecute  the  wrong-doer.    Hoover  v.  Wood,  §  587.    See  §  610. 

IKOTES.—  See  §§  53iM»0.] 

HANNAY  V.  EVE. 
(8  Cranch.  343-249. '  1800.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Georgia. 

Statemknt  of  Facts. —  Bill  in  equity  for  a  discovery,  an  accountings  etc. 
Complainant,  assignee  of  Cruden  &  Co.,  who  were  British  subjects,  alleged  in 
his  bill  that  a  vessel  belonging  to  them,  and  commanded  by  defendant  Eve, 
sailed  from  Kingston,  Jamaica,  to  New  York,  on  December  24,  17S2.  By 
reason  of  stormy  weather,  she  was  rendered  incapable  of  reaching  the  latter 
port,  and  it  was  determined,  in  order  to  save  the  lives  of  the  crew  and  passen- 
gers, to  put  into  the  nearest  port  of  the  Uniied  States.  An  act  of  congresj  of 
December  9,  1781,  declared  "that  all  ships  and  vessels,  with  their  cargoes, 
which  should  be  seized  by  the  respective  crews  thereof,  should  be  deemed  and 
adjudged  as  lawful  prize  to  the  captors."  Defendant  accordingly  proposed 
that  the  crew  should  seize  the  ship  and  cargo,  make  prisoners  of  the  passen- 
gers, sail  for  the  nearest  port,  and  there  obtain  a  condemnation  of  ship  and 
cargo  for  the  benefit  of  the  crew,  the  balance  above  their  wages  to  remain  in 
the  hands  of  defendant  as  trustee  for  the  owners.  This  plan  was  carried  out, 
and  distribution  made  accordmg  to  the  agreement  previously  entered  into. 
Defendant  purchased  some  of  the  shares  of  the  crew  for  the  benolit  of  the 
owners,  and  also  a  part  of  the  cargo,  which  ho  afterwards  sold  at  great  profit. 
Defendant  demurred  to  the  bill. 

Opinion  by  Marshall,  C.  J. 

The  essential  difficulty  in  this  cause  arises  from  the  consideration,  that,  under 

the  resolution  of  congress  by  which  the  vessel  and  cargo  mentioned  in  the 

proceedmgs  were  condemned,  a  sanction  is  ciaiiped  to  a  breach  of  trustj  and  a 

Tiolation  of  moral  principle.     In  such  a  case,  the  mind  submits  reluctantly  to 

the  role  of  law,  and  laboriously  searches  for  something  which  shall  reconcile 
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that  rule  with  what  would  seem  to  be  the  dictate  of  abstract  justice.  It  has 
been  correctly  argued  by  the  plaintiflf  in  error,  that  the  captain  was  under  ob- 
ligations to  the  owners,  from  which,  in  a  moral  point  of  view,  he  could  not  be 
completely  absolved.  He  was  bound  to  save  for  them  the  ship  and  cargo  by 
all  fair  means  within  his  power;  but  he  was  not  bound  to  employ  fraud  in 
order  to  effect  the  object.  The  situation  of  the  vessel  unquestionably  justified 
her  being  carried  into  the  port  of  an  enemy,  and  perhaps,  in  the  courts  of 
England,  the  libeling  of  the  vessel  by  the  captain  and  crew  might  be  con- 
strued to  be  an  act  which  would  inure  solely  to  the  benefit  of  the  owners;  but 
war  certainly  gives  the  right  to  annoy  an  enemy  by  means  such  as  those  which 
were  employed  by  congress,  and  courts  are  bound  to  consider  them  as  legiti- 
mate, and  to  leave  to  them  their  full  operation. 

§  536.  Contract  in  fraud  of  a  war  regulation  of  the  United  States  invalid. 

Tbe  agreement  to  save  the  ship  and  cargo,  under  the  semblance  of  a  con- 
demnation, was  not,  in  itself,  an  immoral  act;  it  was,  as  has  been  truly  said,  a 
stratagem  which  the  laws  of  war  would  authorize,  but  it  was  certainly  a  fraud 
upon  the  resolution  of  congress,  and  no  principle  can  be  more  clear  than  that 
the  courts  of  the  United  States  can  furnish  no  aid  in  giving  efficacy  to  it. 
Congress  having  a  perfect  right,  in  a  state  of  open  war,  to  tempt  the  naviga- 
tors of  enemy  vessels  to  biing  them  into  the  American  ports,  by  making  the 
vessel  and  cargo  prize  to  the  captors,  the  condemnation  of  a  vessel  so  brought 
in  amounted  necessarily  to  an  absolute  transfer  of  the  projierty,  and  to  a  com- 
plete annihilation,  in  a  legal  point  of  view,  of  the  title  of  the  owners,  and  of 
their  claim  upon  the  captain.  Had  no  communication  taken  place  between 
the  captain  and  his  crew,  whereby  a  portion  of  the  prize  money  was  allotted 
to  him  in  trust  for  the  owners,  which  would  not  have  been  allotted  to  him  as  a 
captor,  in  virtue  of  his  station  in  the  vessel,  it  would  have  been  a  plain  case  of 
prize  under  the  resolution  of  congress,  and  any  intention  under  which  the 
capture  was  made,  whether  declared  or  not,  would  have  been,  like  otber  acts 
of  the  will,  controllable  and  alterable  by  the  persons  who  had  entertained  it 
But  if,  by  a  contract  with  the  crew,  stipulating  certain  advantages  for  the 
owners  of  the  ship  and  cargo,  the  vessel  has  been  carried  in,  when  she  would 
not  otherwise  have  been  carried  in,  or  a  larger  proportion  of  the  prize  has  been 
allowed  to  the  captain  than  would  have  been  allowed  to  him  for  his  own  use^ 
a  plain  fraud  has  been  committed  by  him,  and  the  question,  whether  the  trust 
which  he  assumed  upon  himself,  and  under  which  he  obtained  possession  of  the 
property,  can  be  enforced  in  this  court,  is  one  of  more  difficulty,  upon  which  a 
difference  of  opinion  has  prevailed.  It  has  been  thought  by  some  of  the 
judges,  that  the  contract  being  in  itself  compatible  with  tbe  strictest  rules  of 
morality,  and  being  opposed  by  only  a  temporary  and  war  regulation,  which 
exists  no  longer,  may  now  be  enforced.  But  upon  more  mature  consideration, 
the  majority  of  the  judges  accede  to  the  opinion  that  the  contract  being 
clearly  in  fraud  of  the  law,  as  existing  at  the  time,  a  law  to  which,  under  the 
circumstances  attending  it,  no  just  exceptions  can  be  taken,  its  execution  can- 
not be  compelled  by  the  courts  of  that  country  to  evade  whose  laws  it  was 
made.  Tbe  person  in  possession  must  be  left  in  possession  of  that  which  the 
decree  of  a  competent  tribunal  has  given  him. 

This  opinion  seems  completely  to  decide  tbe  point  made  under  the  treaty  of 
peace.  According  to  it,  a  debt  never  existed  to  which  the  treaty  could  apply. 
No  debt  was  due  from  tbe  captain  to  his  owners,  but  in  virtue  of  the  confisca- 
tion of  the  ship  and  cargo;  and  it  has  never  been  alleged  that  the  treaty  ex- 
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tended  to  captures,  made  during  the  war,  of  property  in  the  actual  possession 
of  the  enemy,  whatever  might  be  the  means  employed  in  making  them.  If 
the  allegations  of  the  bill  bad  stated  any  contract  subsequent  to  the  condemna- 
tion, by  which  Captain  Eve  had  made  himself  a  trustee,  the  previous  moral 
obligation  might  have  furnished  a  sufficient  consideration  for  that  contract. 
But  the  allegations  of  the  bill  are  not  sufficiently  explicit  on  this  point.  They 
do  not  make  out  such  a  case.  His  declarations  appear  to  have  been  contem- 
poraneous with  the  transaction,  and  only  to  have  manifested  the  intention 
under  which  he  acted,  an  intention  which  he  was  at  liberty  to  change. 

Judgment  affirmed. 

TOOL  COMPANY  v,  NORRia 
(2  WaUaoe,  4&^6.     1864.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Khode  Island. 

Statement  of  Facts. —  In  July,  1851,  the  Providence  Tool  Company,  a  cor- 
poration created  under  the  laws  of  Khode  Island,  entered  into  a  contract  with 
the  government,  through  the  secretary  of  war,  to  deliver  to  officers  of  the 
United  Stat3s,  within  certain  stated  periods,  twenty -five  thousand  muskets  of  a 
specitied  pattern,  at  the  rate  of  $20  a  musket.  This  contract  was  procured 
through  the  exertions  of  Norris,  upon  a  previous  agreement  with  the  corpora- 
tion through  its  managing  agent,  that,  in  case  he  obtained  a  contract  of  this 
kind,  he  should  receive  compensation  for  his  services  piroportionate  to  the  ex- 
tent of  the  contract.  A  dispute  afterwards  arose  as  to  the  amount  of  compen- 
sation to  be  paid.  Norris  insisted  that  by  the  agreement  he  was  to  receive  the 
difference  between  the  contract  price  and  $17.  The  Tool  Company  contended 
that  it  had  promised  only  a  liberal  compensation.  THe  parties  were  unable 
to  agree,  and  Norris  brought  an  action  of  contract  in  the  court  below,  and 
obtained  judgment  in  his  favor,  from  which  judgment  the  Tool  Company 
appealed. 

Opinion  by  Mr.  Justice  Field. 

Several  grounds  were  taken,  in  the  court  below,  in  defense  of  this  action; 
and,  among  others,  the  corporation  relied  upon  the  proposition  of  law  that  an 
agreement  of  the  character  stated  — that  is,  an  agreement  for  compensation  to 
procure  a  contract  from  the  government  to  furnish  its  supplies  —  is  against 
public  policy,  and  void.  This  proposition  is  the  question  for  the  consideration 
of  the  court.  It  arises  upon  the  refusal  of  the  court  below  to  give  one  of  the 
instructions  asked. 

§  537.  Instructions  will  he  reviewed y  when. 

A  suggestion  was  made  on  the  argument,  though  not  much  pressed,  that  the 
instruction  involving  the  proposition  cannot  properly  be  regarded,  inasmuch  as 
it  Was  directed  in  terms  to  the  agreement  set  forth  in  the  special  counts  of  the 
declaration,  upon  which  the  jury  found  for  the  defendants.  There  would  be 
much  force  in  this  suggestion  if  the  general  counts,  upon  which  the  verdict 
passed  for  the  plaintiff,  did  not  also  aver  that  his  services  were  rendero;!  in  pro- 
curing the  same  contract  for  the  government.  The  instruction  was  directed 
especially  to  the  legality  of  a  contract  of  that  kind,  which,  having  been  once 
refused  with  reference  to  some  of  the  counts,  it  was  not  necessary  for  counsel 
to  renew  with  reference  to  the  other  counts  to  which  it  was  equally  applicable. 
The  subsequent  instructions  were,  therefore,  directed  to  other  matters.  It  was 
not  claimed,  on  the  trial,  that  the  plaintiff  had  rendered  any  other  services  than 
those  which  resulted  in  the  procurement  of  the  contract  for  the  muskets.     We 
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are  of  opinion,  therefore,  that  the  proposition  of  law  is  fairly  presented  by  the 
record,  and  is  before  us  for  consideration. 

§538.  A  contract  for  compensation  for  procuring  a  government  contract  is 
vovi. 

The  question,  then,  is  this:  Can  an  agreement  for  compensation  to  procure  a 
contract  from  the  government  to  furnish  its  supplies  be  enforced  by  the  courts? 
We  liave  no  hesitation  in  answering  the  question  in  the  negative.  All  con- 
tracts fur  supplies  should  be  made  with  those,  and  with  those  only,  who  will 
execute  them  most  faithfully  and  at  the  least  expense  to  the  government- 
Considerations  as  to  the  most  efficient  and  economical  mode  of  raeepng  the 
public  Wiints  should  alone  control,  in  this  respect,  the  action  of  every  depart- 
ment of  the  government.  No  other  consideration  can  lawfully  enter  into  the 
transaction,  so  far  as  the  government  is  concerned.  Such  is  the  rule  of  public 
policj';  and  whatever  tends  to  introduce  any  other  elements  into  the  transac- 
tion is  against  public  policy.  That  agreements,  like  the  one  under  consideration, 
have  this  tendency  is  manifest.  They  tend  to  introduce  personal  solicitation 
and  personal  influence  as  elements  in  the  procurement  of  contracts;  and  thus 
directly  lead  to  inefficiency  in  the  public  service  and  to  unnecessary  expendi- 
tures of  the  public  funds. 

§  53*.).  analogous  cases. 

The  principle  which  determines  the  invalidity  of  the  agreement  in  question 
has  been  asserted  in  a  great  variety  of  cases.  It  has  been  asserted  in  cases  re- 
lating to  agreements  for  compensation  to  procure  legislation.  These  have  been 
uniformly  declared  invalid,  and  the  decisions  have  not  turned  upon  the  ques- 
tion whether  improper  influences  were  contemplated  or  used,  but  upon  the  cor- 
rupting tendency  of  t!he  agreements.  Legislation  should  be  prompted  solely 
from  considerations  of  the  public  good,  and  the  best  means  of  advancing  it. 
Whatever  tends  to  divert  the  attention  of  legislators  from  their  high  duties,  to 
mislead  their  judgments,  or  to  substitute  other  motives  for  their  conduct  than 
the  advancement  of  the  public  interests,  must  necessarily  and  directly  tend  to 
impair  the  integrity  of  our  political  institutions.  Agreem-*nts  for  compensation 
contingent  upon  success  suggest  the  use  of  sinister  and  corrupt  means  for  the 
accomplishment  of  the  end  desired.  'The  law  meets  the  suggestion  of  evil,  anil 
strikes  down  the  contract  from  its  inception.  There  is  no  real  difference  in 
principle  between  agreements  to  procure  favors  from  legislative  bodies  and 
agreements  to  procure  favors  in  the  shapa  of  contracts  from  the  heads  of  de- 
partments. The  introduction  of  improper  elements  to  control  the  action  of 
both  is  the  direct  and  inevitable  result  of  all  such  arrangements.  Marshall  v. 
Baltimore  &  Ohio  R.  Co.,  16  How.,  3U  (§§  555-562,  infra);  Harris  v.  Roof,  10 
Barb.,  4S9;  Fuller  v.  Dame,  18  Pick.,  472. 

The  same  principle  has  also  been  applied,  in  numerous  instances,  to  agree- 
ments for  compensation  to  procure  appointments  to  public  offices.  These 
offices  are  trusts  held  solely  for  the  public  good,  and  should  bo  conferred 
from  considerations  of  the  ability,  integrity,  fidelity  and  fitness  for  the  position 
of  the  appointee.  No  other  considerations  can  properly  be  regarded  by  the 
appointing  power.  Whatever  introduces  other  elements  to  control  this  power 
must  necessarily  lower  the  character  of  the  appointments,  to  the  great  detri- 
ment of  the  public.  Agreements  for  compensation  to  procure  these  appoint- 
ments tend  directly  and  necessarily  to  introduce  such  elements.  The  law, 
therefore,  from  this  tendency  alone,  adjudges  these  agreements  inconsistent 
with  sound  morals  and  public  policy.     Gray  v.  Hook,  4  Comst.,  449. 
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Other  agreements  of  an  analogous  character  might  be  mentioned,  which  the 
courts,  for  the  same  or  similar  reasons,  refuse  to  uphold.  It  is  unnecessary  to 
stale  them  particularly ;  it  is  suffijient  to  observe,  generally,  that  all  agree- 
ments for  pecuniary  considerations  to  control  the  business  operations  of  the 
government,  or  the  regular  administration  of  justice,  or  the  appointmsnts  to 
public  offices,  or  the  ordinary  course  of  legislation,  are  void  as  against  public 
policy,  without  reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The  law  looks  to  the  general  tendency  of 
snch  agreements,  and  it  closes  the  door  to  temptation  by  refusing  them  recog- 
nition in  any  of  the  courts  of  the  country.  It  follows  that  the  judgment  of 
the  court  below. must  be  reversed  and  the  cause  remanded  for  a  new  trial;  and 
it  is  so  ordered. 

03CANYAN  v.  ARM3  COMPANY, 
(13  Otto,  201-27S.     1890.) 

Ereob  to  TJ.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mk.  Justice  Field. 

Statement  of  Facfs. —  This  is  an  action  to  recover  the  sum  of  $130,000, 
aMeged  to  be  due  to  the  plaintiff  upon  a  contract  with  the  defendant,  as  com- 
missions on  the  sales  of  fire-arms  to  the  Turkish  government,  effected  through 
his  influence.  The  defendant  pleads  the  general  issue.  At  the  time  the  trans- 
actions occurred,  out  of  which  this  action  has  arisen,  the  plaintiff  was  consul- 
general  of  the  Ottoman  government  at  the  port  of  New  York.  The  defendant 
i>  a  corporation  created  under  the  laws  of  Connecticut  The  action  was  orig- 
inally commenced  in  the  supreme  court  of  New  York,  and  on  motion  of  the 
defendant  was  removed  to  the  circuit  court  of  the  United  States.  When  it 
was  called  for  trial,  and  the  jury  was  impmeled,  one  of  the  plaintiff's  counsel^ 
as  preliminary  to  the  introduction  of  testimony,  stated  to  the  court  and  jury 
the  issues  in  the  case  and  the  facts  which  they  proposed  to  prove.  From  such 
statement  it 'appeared  that  the  sales  for  which  commissions  were  claimed  by 
the  plaintiff  were  made  whilst  he  was  an  officer  of  the  Turkish  government, 
and  through  the  influence  which  he  exerted  upon  its  agent  sent  to  this  country 
to  examine  and  report  in  regard  to  the  purchase  of  arms.  The  particulars  of 
tbo  services  rendered  will  be  more  fully  mentioned  hereafter.  It  is  sufficient 
now  to  say  that  the  defendant,  considering  that  the  facts  which  the  plaintiff 
proposed  to  prove  showed  that  the  contract  was  void  as  being  corrupt  in  itself, 
and  prohibited  by  morality  and  public  policy,  upon  which  no  recovery  could  bo 
had,  moved  the  court  to  direct  the  jury  to  render  a  verdict  in  its  favor.  The 
court  thereupon  inquired  of  the  plaintiff's  counsel  if  they  claimed  or  admitted 
that  the  statements  which  had  been  made  were  true,  to  which  they  replied  in 
the  affirmative.  Argument  was  then  bad  upon  the  motion,  after  which  the 
court  directed  the  jury  to  find  a  verdict  for  the  defendant,  which  was  accord- 
ingly done.  Judgment  being  entered  upon  it,- the  case  was  brought  to  this 
court  for  review.  The  reversal  of  the  judgment  is  sought  for  alleged  errors 
of  the  court  below  in  three  particulars: 

1st,  in  directing  a  verdict  for  the  defendant  upon  the  opening  statement  of 
the  plaintiff^s  counsel;  2d,  in  holding  that  the  question  of  the  illegality  of  the 
contract  could  be  considered  in  the  case,  the  same  not  having  bjen  specially 
pleaded;  and  3d,  in  adjudging  that  the  contract  set  forth  in  the  statement  was 
illegal  and  void. 
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§  540.  77itf  <x>urt  may  direct  a  verdict  for  defendant  upon  plaintijPs  opening 
statement^  when  it  clearly  appears  from  such  statement  that  the  contract  sued  on 
is  one  forbidden  by  law. 

Each  of  these  grounds  will  be  carefully  examined.  1.  Sereral  reasons  are 
presented  ngainst  the  power  of  the  court  to  direct  a  verdict  upon  the  statement 
'  of  the  facts  which  the  plaintiff  proposed  to  prove  that  might  be  more  properly 
urged  against  its  exercise  in  particular  cases.  The  power  of  the  court  to  act  in 
the  disposition  of  a  trial  upon  facts  conceded  by  counsel  is  as  plain  as  its  power 
to  act  upon  the  evidence  produced.  The  question  in  either  case  must  be  whether 
the  facts  upon  which  it  is  called  to  instruct  the  jury  be  clearly  established.  If 
a  doubt  exists  as  to  the  statement  of  counsel,  the  court  will  witlthold  its  direc- 
tions, as  where  the  evidence  is  conflicting,  and  leave  the  matter  to  the  deter- 
mination of  the  jury. 

In  the  trial  of  a  cause,  the  admissions  of  counsel  as  to  matters  to  be  proved 
are  constantly  received  and  acted  upon.  They  may  dispense  with  proof  of 
facts  for  which  witnesses  would  otherwise  be  called.  They  may  limit  the  de- 
mand made  or  the  set-off  claimed.  Indeed,  any  fact  bearing  upon  the  issues 
involved,  admitted  by  counsel,  may  be  the  ground  of  the  court's  procedure 
equally  as  if  established  by  the  clearest  proof.  And  if,  in  the  progress  of  a 
trial,  either  by  such  admission  or  proof,  a  fact  is  developed  which  must  neces- 
sarily put  an  end  to  the  action,  the  court  may,  upon  its  own  motion,  or  that 
of  counsel,  act  upon  it  and  close  the  case.  If,  on  a  trial  for  a  homicide,  to 
take  an  illustration  suggested  by  counsel,  it  should  appear  from  the  opening 
statement  that  the  accused  had  been  pardoned  for  the  offense  charged,  it 
would  be  a  waste  of  time  to  listen  to  the  evidence  of  his  original  criminality; 
for,  if  established,  he  would  still  be  entitled  to  his  discharge  by  force  of  the 
pardon.  So,  in  a  civil  action,  if  it  should  appear  from  the  opening  state- 
ment that  it  is  brought  to  obtain  compensation  for  acts  which  the  law  de- 
nounces as  corrupt  and  immoral,  or  declares  to  be  criminal,  such  as  attempts 
to  bribe  a  public  ofBcer,  or  to  evade  the  revenue  laws,  or  to  embezzle  the  public 
funds,  the  court  would  not  hesitate  to  close  the  case  without  delay.  Of  course, 
in  all  such  proceedings,  nothing  should  be  taken,  without  full  consideration, 
against  the  party  making  the  statement  or  admission.  He  should  be  allowed 
to  explain,  and  qualify  it,  so  far  as  the  truth  will  permit;  but  if,  with  such  ex- 
planation and  qualification,  it  should  clearly  appear  that  there  could  be  no 
recovery,  the  court  should  not  hesitate  to  so  declare  and  give  such  direction  as 
will  dispose  of  the  action. 

Here  there  were  no  unguarded  expressions  used,  nor  any  ambiguous  state- 
ments made.  The  opening  counsel  was  fully  apprised  of  all  the  facts  out  of 
which  his  client's  claim  originated,  and  seldom  was  a  case  opened  with  greater 
fullness  of  detail.  He  dwelt  upon  and  reiterated  the  statement  of  the  fact 
which  constituted  the  ground  of  the  court's  action  in  directing  a  verdict  for  the 
defendant,  namely,  that  it  was  Oscanyan's  influence  alone  which  controlled 
the  agent  of  the  Turkish  government;  and,  for  the  use  of  that  influence,  the 
defendant  had  agreed  to  give  the  compensation  demanded, —  that  is  to  say, 
that,  whilst  an  officer  of  the  Turkish  government,  the  plaintiff  had  stipulated 
for  a  commission  on  contracts  obtained  from  it  through  his  personal  influence 
over  its  agent.  Had  the  case  been  pending  in  a  court  of  some  of  the  states,  or 
in  an  English  court,  a  non-suit  would  have  been  ordered,  if  the  facts  stated  had 
been  deemed  fatal  to  the  action.    Involuntary  non-suits  not  being  allowed  in 

the  federal  courts,  the  course  adopted  was  the  proper  proceeding.     The  differ- 
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ence  in  the  two  modes  is  rather  a  matter  of  form  than  of  substance,  except  in 
the  case  of  a.  non-soit  a  new  action  may  be  brought,  whereas  in  the  case  of  a 
verdict  the  action  is  ended,  unless  a  new  trial  be  granted  either  upon  motion 
or  upon  appeal. 

§  641.  cases  cited. 

The  language  of  this  court  in  numerous  cases  is  in  accordance  with  these 
views,  though  used  with  reference  to  directing  a  verdict  after  evidence  is  re- 
ceived. But,  as  already  stated,  it  cannot  make  any  difference  as  to  the  power 
of  the  court  whether  the  facts  be  developed  by  the  evidence  or  be  admitted  by 
coansel.  In  Merchants'  Bank  i^.  State  Bank  it  appeared  that  upon  the  evidence 
on  behalf  of  the  plaintiff  being  closed  the  defendant's  counsel  moved  the  court 
below  to  instruct  the  jury  that  it  was  not  sufficient  to  enable  them  to  dnd  a 
verdict  for  the  plaintiff.  The  instruction  was  given,  and  the  jury  found  for  the 
defendant.  The  case  being  brought  here  on  writ  of  error,  this  court  said, 
speaking  through  Mr.  Justice  Swayne:  ^'According  to  the  settled  practice  in 
the  courts  of  the  United  States  it  was  proper  to  give  the  instruction  if  it  were 
clear  the  plaintiff  could  not  recover."  It  would  have  been  idle  to  proceed  fur-  • 
tber  when  such  must  be  the  inevitable  result.  The  practice  is  a  wise  one;  it 
saves  time  and  costs;  it  gives  the  certainty  of  applied  science  to  the  results  of 
judicial  investigation;  it  draws  clearly  the  line  which  separates  the  provinces 
of  the  judge  and  jury,  and  fixes  where  it  belongs  the  responsibility  which 
sboold  be  assumed  by  the  court."     10  Wall.,  604,  637  (Banks,  §§  101-118). 

In  Pleasants  v.  Funt  this  court,  speaking  of  a  case  where  the  evidence  was 
insufficient  to  justify  a  verflict,  and  where  it  would  be  the  duty  of  the  court 
below  to  set  it  aside  and  grant  a  new  trial,  said,  speaking  through  Mr.  Justice 
Miller:  ^'  Must  the  court  go  through  the  idle  ceremony  in  such  a  case  of  sub- 
mitting to  the  jury  the  testimony  on  which  plaintiff  relies,  when  it  is  clear  to 
the  judicial  mind  that  if  the  jury  should  find  a  verdict  in  favor  of  plaintiff  that 
verdict  would  be  set  aside  and  a  new  trial  had?  Such  a  proposition  is  absurd, 
and  accordingly  we  hold  the  true  principle  to  be  that  if  the  court  is  satisfied 
that,  conceding  all  the  inferences  which  the  jury  could  justifiably  draw  from 
the  testimony,  the  evidence  is  insufficient  to  warrant  a  vetdict  for  the  plaintiff, 
the  court  should  say  so  to  the  jury."    22  Wall.,  116,  122. 

In  Eailroad  Co.  v.  Fraloff  it  was  claimed  by  the  company  that  the  court  be- 
low erred  in  not  giving  a  peremptory  instruction  for  a  verdict  in  its  favor.  But 
this  court,  whilst  holding  the  position  untenable,  said,  speaking  through  Mr. 
Justice  Harlan:  '^Ilad  there  been  no  serious  controversy  about  the  facts,  and 
had  the  law,  upon  the  undisputed  evidence,  precluded  any  recovery  whatever 
against  the  company,  such  an  instruction  would  have  been  proper."  100  U.  S., 
24,  26.  Indeed,  there  can  bo  at  this  day  no  serious  doubt  that  the  court  may  at 
any  tide  direct  a  verdict  when  the  facts  are  undisputed,  and  that  the  jury 
should  follow  such  direction.  The  maxim  that  questions  of  fact  are  to  be  sub- 
mitted to  the  jury,  and  not  to  be  determined  by  the  court,  is  not  violated  by 
this  proceeding  any  more  than  by  a  non-suit  in  a  state  court  where  the  plaintiff 
fails  to  make  out  his  case.  The  intervention  of  the  jury  is  required  only  where 
some  question  of  fact  is  controverted.  Our  conclusion,  therefore,  is  that  the 
first  position  of  the  plaintiff  is  not  well  taken. 

The  suggestion  in  the  argument  that  the  counsel  who  made  the  opening  had 

been  called  into  the  case  only  two  days  before  the  trial,  and  was  not,  therefore, 

fully  prepared  to  open  it,  does  not  merit  consideration.     In  the  first  place,  the 

record  does  not  show  that  any  application  was  made  to  the  court  for  a  post- 
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ponement  of  tho  trial  on  that  ground;  in  the  second  place,  two  days  ought  to 
have  been  ample  time  for  the  counsel  to  acquaint  himself  with  the  essential 
facts  of  the  case;  and  in  the,  third  place,  no  nBw  fact  is  ev^n  now  mentioned 
that  would  have  materially  chans^ed  bis  statement. 

§  542.  Th'e  court  is  hound  to  take  judicial  notice  that  a  contract  sued  on  is 
forbidden  hjlaw^  if  %uch  ia  thefacU  whatever  he  the  state  of  the  pleadings, 

2.  The  position  of  the  plaintiff  that  the  illegality  of  the  contract  in  suit 
cannot  be  noticed,  because  not  affirmatively  pleaded,  does  not  strike  us  as  hav- 
ing much  weight.  We  should  hardly  deem  it  worthy  of  serious  consideration 
had  it  not  been  earnestly  pressed  upon  our  attention  by  learned  counsel.  The 
theory  upon  which  the  action  proceeds  is  that  the  plaintiff  has  a  contract, 
valid  in  law,  for  certain  services.  Whatever  shows  the  invalidity  of  the  con- 
tract shows  that  in  fact  no  such  contract  as  alleged  ever  existed.  The  general 
denial  under  the  Code  of  Procedure  of  New  York,  or  the  general  issue  at  com- 
mon law,  is,  therefore,  sustained  by  proof  of  the  invalidity  of  the  transaction 
which  is  designated  in  the  complaint  or  declaration  as  a  oontract.  Whilst, 
•however,  at  the  common  law,  under  the  general  issue  in  assumpsit^  it  was  al- 
ways admissible  to  give  in  evidence  any  matter  which  showed  that  the  plaintiff 
never  had  a  valid  cause  of  action,  in  practice  many  other  matters  Avere  allowed 
under  that  plea,  such  as  went  to  the  discharge  of  the  original  cause  of  action, 
and  showed  that  none  subsisted  at  the  commencement  of  the  suit, —  such  as 
payment,  release,  accord  and  satisfaction,  and  a  former  recovery,  and  excuses 
for  non-performance  of  the  contract;  and  also  that  it  had  become  impossible 
or  illegal  to  perform  it.  1  Chitty,  Pleading,  493;  Craig  t;.  State  of  Missouri, 
4  Pet.,  410  (Const.,  §§  521-538);  Edson  v.  Weston,  7  Cow.  (N.  Y.),  278;  Young 
V,  Kummell,  2  Hill  (N.  Y.),  478.  It  followed  that  there  were  many  surprises 
at  the  trial  by  defenses  which  the  plaintiff  was  not  prepared  to  meet.  The 
English  courts,  under  the  authority  of  an  act  of  parliament  passed  in  the  reign 
of  William  IV.,  adopted  rules  which,  to  some  extent,  corrected  the  evils  arising 
from  this  practice  of  allowing  defenses  under  the  general  issue  which  did  not 
go  directly  to  tho  validity  of  the  original  cause  of  action.  And  the  Code  of 
Procedure  of  New  York  did  away  entirely  with  the  practice  in  that  state,  and 
required. parties  relying  upon  anything  which,  admitting  the  original  existence 
of  the  cause  of  action,  went  to  show  its  discharge  —  such  as  a  release  or  pay- 
ment, or  other  matter  —  to  plead  it  specially,  in  order  that  the  plaintiff  might 
be  apprised  of  the  grounds  of  defense  to  the  action.  We  do  not  understand 
that  tho  code  makes  any  other  change  in  the  matters  admissible  under  the  gen- 
eral denial. 

§  543.  An  objection  to  a  contract^  that  it  is  immoral  or  corrupt^  cannot  he  ob- 
viated by  pleading  or  even  by  consent 

But  if  we  are  mistaken  in  this  view  of  the  system  of  procedure  adopted  in 
New  York,  and  of  the  defenses  admissible  according  to  it  under  a  general  denial 
in  an  action  upon  a  contract,  our  conclusion  would  not  be  changed  in  the  pres- 
ent case.  Here  the  action  is  upon  a  contract  which,  according  to  the  view  of 
the  judge  who  tried  the  case,  was  a  corrupt  one,  forbidden  by  morality  and 
public  policy.  We  shall  hereafter  examine  into  the  correctness  of  this  view. 
Assuming  lor  the  present  that  it  was  a  sound  one,  the  objection  to  a  recovery 
could  not  be  obviated  or  waived  by  any  system  of  pleading,  or  even  by  the 
express  stipulation  of  the  parties.  It  was  one  which  the  court  itself  was  bound 
to  raise  in* the  interest  of  the  due  administration  of  justice.  The  court  will 
not  listen  to  claims  founded  upon  services  rendered  in  violation  of  common 
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decency,  public  morality  or  the  law.  History  furnishes  instances  of  robbery, 
arson  and  other  criines  committed  for  hire.  If,  after  receiving  a  pardon,  or 
suffering  the  punishment  imposed  upon  him,  the  culprit  should  sue  the  insti- 
gator of  the  crime  for  the  promised  reward, —  if  we  may  suppose  that  audacity 
could  go  so  far, —  the  court  would  not  hesitate  a  moment  in  dismissing  his  case 
and  sending  him  from  its  presence,  whatever  might  be  the  character  of  the  de- 
fense. It  would  not  be  restrained  by  defects  of  pleading,  nor,  indeed,  could  it 
be  by  the  defendant's  waiver,  if  we  may  suppose  that  in  such  a  matter  it  would 
be  offered.  What  is  so  obvious  in  a  case  of  such  aggravated  criminality  as  tho 
one  supposed  is  equally  true  in  all  cases  where  the  services  for  which  compen- 
sation is  claimed  are  forbidden  by  law,  or  condemned  by  public  decency  or 
morality. 

This  doctrine  was  applied  in  Coppell  v.  Hall,  reported  in  7  Wall.,  542.  In 
that  case  Coppell  was  the  acting  British  consul  in  New  Orleans,  and  during 
the  late  civil  war  entered  into  a  contract  with  one  Hall,  by  which  the  latter 
agreed  to  furnish  him  with  sundry  bales  of  cotton,  which  he  was  to  cause  to 
be  protected  from  seizure  by  our  forces  and  transported  to  New  Orleans,  and 
there  disposed  of  to  the  best  advantage,  he  to  receive  one-third  of  the  profits 
for  his  compensation.  For  breach  of  this  contract  he  sued  Hall,  who  set  up 
that  the  contract  was  against  public  policy  and  void,  and  also  a  rcconventional 
demand  or  counterclaim  for  damages  for  a  breach  of  the  contract  by  Coppell. 
On  the  trial,  the  court  below,  among  other  things,  instructed  the  jury  that  if 
the  contract  was  illegal,  the  illegality  had  been  waived  by  the  reconventional 
demand  of  the  dcfen(Jant;  but  this  court  said,  speaking  through, Mr.  Justice 
Swayne,  that  the  instruction  "was  founded  upon  a  misconception  of  the  law. 
In  such  cases,"  ho  added,  "there  can  be  no  waiver.  The  defense  is  allowed, 
not  for  the  sake  of  the  defendant,  but  of  the  law  itself.  The  principle  is  in- 
dispensable to  the  purity  of  its  administration.  It  will  not  enforce  what  it  has 
forbidden  and  denounced.  The  maxim,  ex  dolo  malo  non  oritur  actio,  is  limited 
by  no  such  qualification.  The  proposition  to  the  contrary  strikes  us  as  hardly 
worthy  of  serious  refutation.  Whenever  the  illegality  appears,  whether  the 
evidence  comes  from  one  side  or  the  other,  the  disclosure  is  fatal  to  the  case. 
No  consent  of  the  defendant  can  neutralize  its  effect.  A  stipulation  in  the 
most  solemn  form  to  waive  the  objection  would  be  tainted  with  the  vice  of  the 
original  contract,  and  void  for  the  same  reasons.  Wherever  the  contamination 
reaches  it  destroys.  The  principle  to  be  extracted  from  all  the  cases  is,  that 
the  law  will  not  lend  its  support  to  a  claim  founded  upon  its  violation."  See, 
also,  Holman  v.  Johnson,  1  Cowp.,  341.  Approving  of  the  doctrine  so  well  ex- 
pressed in  this  citation,  our  conclusion  is,  that  the  second  position  of  the 
plaintiff  is  not  well  taken. 

Further  Statement  of  Facts. —  3.  We  are  brought,  then,  to  the  considera- 
tion of  the  contract  upon  which  the  action  is  founded.  This  is  given  in  the 
opening  statement  of  the  plaintiff,  with  full  particulars  of  the  services  ren- 
dered. AVe  need  only  repeat  its  essential  portions.  As  already  mentioned,  he 
was,  at  the  time,  cousul-general  of  the  Ottoman  government  at  the  port  of 
Xew  York.  For  many  years  previously  to  1869  he  had  resided  in  the  United 
States,  and  was  familiar  with  our  language.  In  that  year  the  Turkish  govern- 
ment sent  Rustem  Bey,  an  oiBcer  of  high  rank  in  its  service,  to  the  United 
States  to  examine  and  report  in  regard  to  the  purchase  of  arms  and  machinery^ 
for  its  use.  He  was  a  friend  of  the  plaintiff;  had  known  him  many  years,  and 
their  relations  were  intimate.     On  his  arrival  in  this  country  he  mad^  the 
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plaintiff's  office  his  headqnarters,  and  tbcre  all  his  interviews  and  negotiations 
with  the  manafacturers  of  arms  were  bad,  and,  as  be  did  not  speak  English, 
these  interviews  and  negotiations  were  conducted  through  the  plaintiff.  The 
manufacturers  soon  became  aware  of  the  relation  of  the  men  to  each  other,  and 
accordingly  opened  a  correspondence  with  the  plaintiff,  or  waited  upon  him, 
to  secure  his  influence  with  the  Bey  in  presenting  their  arms.  Among  others, 
Winchester,  the  president  of  the  Winchester  Repeating  Arras  Company,  of 
Connecticut,  the  defendant  here,  sought  an  introduction  to  him,  and  the  scene 
is  thus  narrated:  "Said  Mr.  Winchester  to  Oscanyan,  'Will  3'ou  be  kind 
enough  to  call  the  attention  of  Kustem  Bey  to  my  repeating  rifle?'  'Well,' 
said  Oscanyan,  'Mr.  Winchester,  I  am  receiving  commissions  from  all  parties 
for  that  favor,  and  I  expect  commissions  for  my  services,  and  that  is  one  of  the 
ways  by  which  I  make  my  livelihood;  if  you  can  compensate  me,  if  you  can 
remunerate  me  by  giving  me  commissions,  I  will  use  my  influence  for  you,  and 
do  all  I  can  for  you.'  '  Very  well,'  said  Mr.  Winchester,  '  that  is  all  right.  Yoa 
shall  have  whatever  commissions  we  deem  proper,  and  we  will  talk  the  matter 
over  and  agree  upon  that.'  Accordingly  Oscanyan  showed  the  Winchester 
repeating  rifle  to  Rustem  Bey,"  who  was  not  pleased  with  it,  but  through 
Oscanyan's  influence  was  induced  to  send  samples  of  it  to  Constantinople. 

In  January,  1870,  the  Bey  received  instructions  from  the  Turkish  minister 
of  ordnance  to  examine  and  report  upon  the  Spencer  gun.  These  instructions 
were  given  because  the  Turkish  government  had  beard  that  the  United  States 
hid  a  large  number  of  these  guns  on  hand  which  they  desired  to  dispose  of. 
They  immediately  became  known  to  Oscanyan,  and  as  he  had  agreed  with 
Winchester  to  press  the  claims  of  the  Winchester  gun,  he  at  once  proceeded  to 
use  his  influence  with  the  Bey  to  condemn  the  Spencer  gun.  The  opening 
statement  says  that  "he  raised  all  manner  of  objections  that  he  could,  and  he 
finally  did  succeed  in  inducing"  the  Bey  to  put  it  aside.  Then  he  brought  out 
a  Winchester  gun,  a  sample  of  which  he  always  kept  in  his  office  for  the  very 
purpose,  whenever  opportunity  offered,  of  presenting  its  claims.  It  appears, 
however,  that  the  Bey  did  not,  from  the  first,  like  that  gun,  and  for  that  reason, 
continues  the  opening  statement,  "Oscanyan  had  to  use  all  his  ingenuity  and 
skill  and  perseverance  and  patience"  to  get  him  to  look  at  it  at  all;  but  finally 
he  succeeded  in  getting  him  to  recommend  the  purchase  of  a  thousand  of  them 
for  the  use  of  the  imperial  body-guard.  This,  said  the  plaintiff's  counsel,  was 
done  by  the  Bey  "in  order  to  please  Oscanyan,"  knowing  the  fact  that  he  had 
an  arrangement  with  the  defendant  for  a  commission  on  the  sale.  Accordingly 
the  Bey  reported"  to  the  Turkish  government,  condemning  the  Spencer  gun  and 
recommending  the  purchase  of  the  Winchester  repeating  arms.  Soon  after- 
wards Oscanyan  informed  Winchester  of  what  he  had  done,  when  the  latter 
remarked  that  he  would  have  allowed  Oscanyan  the  same  commissions  on  the 
Spencer  guns  as  on  the  others.  Oscanyan  replied  that  tfee  United  States  had 
a  large  number  of  them  on  hand,  and  if  the  Bey  had  reported  favorably  on 
that  gun,  the  Turkish  government  would  have  ordered  them  directly  from  the 
United  States  government.  It  was  that  reason,  said  Oscanyan,  which  "  weighed 
on  my  mind"  to  persuade  the  Bey  to  condemn  the  gun. 

Jn  February,  1870,  the  Bey  received  fresh  instructions  to  inquire  into  and 

report  upon  the  price  of  twenty  thousand  repeating  arms,  and  to  send  fresh 

samples.      Oscanyan  soon  learned  of  this  and  immediately  telegraphed  for 

Winchester,  who  arrived  at  his  office  on  the  following  day,  when  Oscanyan 

informed  Jiim  that  he  had  got  an  order  for  twenty  thousand  guns,  or  an  in- 
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qairy  for  the  price  of  twenty  thoasand,  and  thought  he  could  get  an  order  for 
one  hundred  thousand.  He  then  called  Winchester's  attention  to  an  objection 
raised  by  the  Bey  relating  to  the  spring  of  the  m  igazine  of  the  rifle,  and  ad- 
vised him  to  meet  it;  and  this  advice  was  acted  upon.  Soon  afterwards  Win- 
chester, as  president  of  the  company,  put  in  writing  his  agreement  with 
Oscanyan,  to  give  ten  per  cent,  upon  all  sales  of  arms  of  the  company  made  to 
or  by  the  latter  to  the  Ottoman  government,  provided  that  such  sales  were 
made  at  prices  and  upon  terms  having  his  approval.  This  was  dated  on  the 
4th  of  March,  1870.  On  the  following  day  a  box  of  fresh  samples  was  for- 
warded to  the  Turkish  minister  of  ordnance  at  Constantinople,  and,  after  a  delay 
of  some  months  for  the  receipt  of  the  cartridges,  a  trial  of  them  was  had  with 
a  favorable  result.  Written  contracts  between  the  defendant  and  the  Turkish 
government  followed;  one  made  November  9,  1870,  for  arms  to  the  amount  of 
$520,000,  and  another  made  August  19,  1871,  for  arms  to  the  amount  of 
$840,000. 

The  plaintifif  claims  that  these  contracts  were  procured  through  the  recom- 
mendations which  by  his  influence  were  made  by  Kustem  Bey.  His  counsel 
stated  this  in  his  opening,  and  declared  that  no  other  person  had  possessed  any 
influence  in  effecting  the  sales.*  It  is  for  the  use  of  this  influence  that  the  con- 
tract in  suit  was  made  and  compensation  is  now  demanded.  The  question  then 
arises,  Is  this  contract  one  which  the  court  will  enforce?  We  have  no  hesitation 
in  answering  it  in  the  negative.  The  contract  was  a  corrupt  one — corrupt  in  its 
origin  and  corrupting  in  its  tendencies.  The  services  stipulated  and  rendered 
were  prohibited  by  considerations  of  morality  and  policy  which  should  prevail 
at  all  times  and  in  all  countries,  and  without  which  fldelity  to  public  trusts 
would  be  a  matter  of  bargain  and  sale,  and  not  of  duty.  In  the  fii*st  place, 
the  plaintiff  was,  at  the  time,  an  officer  of  the  Turkish  government.  As  its 
consul-general  at  the  port  of  New  York,  he  was  invested  with  important  func- 
tions and  entitled  to  many  privileges  by  the  law  of  nations.  It  is  not  neces- 
sary here  to  state  with  any  particularity  the  functions  and  privileges  attached 
to  the  consular  office.  These  will  be  found  in  any  of  the  approved  treatises  on 
international  law. 

It  is  enough  to  observe  that  a  consul  is  an  officer  commissioned  by  his  gov- 
ernment for  the  protection  of  its  interests  and  those  of  its  citizens  or  subjects; 
and  whilst  he  is  sometimes  allowed,  in  Christian  countries,  to  engage  in  coni- 
mercial  pursuits,  he  is  so  far  its  public  agent  and  commercial  representative 
that  he  is  precluded  from  undertaking  any  affairs  or  assuming  any  position 
in  conflict  with  its  interests  or  its  policy.  By  some  governments  he  is  invested  — 
in  the  absence  of  a  minister  or  ambassador  to  represent  them  —  with  diplo- 
matic powers,  and,  as  between  their  citizens  or  subjects,  niiay  also  exercisv3 
jodicial  functions.  By  all  governments  his  representative  character  is  recognized, 
and  for  that  reason  certain  exemptions  and  privileges  are  granted  to  him.  In 
the  constitution  of  the  United  States,  consuls  are  classed  with  ministers  and 
ambassadors  in  the  enumeration  of  parties  whose  cases  are  subject  to  the  orig- 
inal jurisdiction  of  the  supreme  court,  and  in  the  treaty  with  tha  Ottoman  Em- 
pire authority  is  given  to  it  to  appoint  consuls  in  the  United  States. 

It  was  stated  in  the  argument  that  the  office  held  by  the  plaintiff  was  an  hon- 
orary one,  created  especially  as  an  evidence  of  the  high  regard  entertained  for 
him  by  the  government  of  his  country,  as  if  the  objection  to  his  claim  of  a 
right  to  exact  a  commission  on  contracts  with  it,  made  through  his  influence, 
obviated  by  the  fact  that  he  received  no  salary  for  the  discharge  of  his  of- 
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ficial  duties.  Assuming  the  oflBce  to  have  been  purely  an  honorary  one,  we  do 
not  perceive  how  this  circumstance  could  in  any  respect  alter  his  relations  to 
that  government.  If  conferred  as  a  mark  of  honor,  the  fact  would  seem  to 
impose  upon  him  increased  obligation  to  avoid  any  departure  from  the  line  of 
duty.  The  members  of  parliament  in  England  receive  no  pay  for  their  services, 
and  the  expenses  of  many  oBficial  positions,  in  this  and  other  countries,  exceed 
the  compensation  allowed  to  the  incumbents;  but  this  circumstance  would  not 
excuse,  much  less  justify,  them  in  sacrificing  the  public  interests  for  individual 
gains  or  profits.  All  such  positions  are  trusts  to  be  exercised  from  considera- 
tions of  duty  and  for  the  public  good.  Whenever  other  considerations  are 
allowed  to  intervene  and  control  their  exercise,  the  trust  is  perverted  and  the 
community  suffers.  The  plaintiff,  it  is  true,  was  not  the  purchasing  agent  of 
the  Turkish  government,  but  he  was  its  honored  officer,  upon  whose  fidelity  to 
its  interests  it  had  a  right  to  rely  in  any  advice  which  he  might  give  to  its 
agent.  But  so  far  from  justifying  this  confidence,  the  only  motive  upon  which 
he  appears  to  have  acted  was  the  hope  of  gain  to  himself  by  high  commissions 
on  the  sales  effected.  As  justly  remarked  by  th'e  judge  who  tried  the  case, 
the  benefits  which  would  inure  to  the  government  of  which  he  was  the  com- 
mercial representative  do  not  seem  to  have  ehtered  into  the  considerations 
which  influenced  his  mind. 

§  5<(4«  Sale  of  personal  ivfluence  to  he  exercised  over  an  officer^  void;  cases 
cited. 

But,  independently  of  the  official  relation  of  the  plaintiff  to  his  government, 
the  personal  influence  which  he  stipulated  to  exert  upon  another  officer  of  that 
government  was  not  the  subject  of  bargain  and  sale.  Personal  influence  to 
be  exercised  over  an  officer  of  government  in  the  procurement  of  contracts,  as 
justly  observed  by  counsel,  is  not  a  vendible  article  in  our  system  of  laws  and 
morals,  and  the  courts  of  the  United  States  will  not  lend  their  aid  to  the  vendor 
to  collect  the  price  of  the  article.  Numerous  adjudications  to  this  effect  are 
found  in  the  state  and  federal  courts.  This  is  true  when  the  vendor  holds  no 
official  relations  with  the  government,  though  the  turpitude  of  the  transaction 
becomes  more  glaring  when  he  is  also  its  officer. 

In  Tool  Co.  V.  ISTorris,  reported  in  2  Wall.,  45  (§§  537-539,  svpra),  this  court 
held  that  an  agreement  for  compensation  to  procure  a  contract  with  the  gov- 
ernment to  furnish  it  with  supplies  was  against  public  policy  and  could  not  be 
enforced.  That  was  a  case  where  the  compensation  was  made  contingent  upon 
success  in  procuring  the  contract,  ami,  as  we  shall  hereafter  show,  should  be 
distinguished  from  agreements  for  services  in  presenting  information  on  the 
subject  for  the  consideration  of  the  government.  It  was  a  case  where  nothing 
was  to  be  paid  if  no  contract  was  obtained,  and  if  obtained  the  compensation 
was  to  be  proportionate  to  its  extent.  In  deciding  the  case  the  court  said: 
"  Considerations  as  to  the  most  efficient  and  economical  mode  of  meeting  the 
public  wants  should  alone  control  in  this  respect  the  action  of  every  depart- 
ment of  government.  No  other  consideration  can  lawfully  enter  into  the  transac- 
tion, so  far  as  the  government  is  concerned.  Such  is  the  rule  of  public  policy, 
and  whatever  tends  to  introduce  any  other  elements  into  the  transaction  is 
against  public  policy.  That  agreements  like  the  one  under  consideration  have 
this  tendency  is  manifest.  They  tend  to  introduce  personal  solicitation  and 
personal  influence  as  elements  in  the  procurement  of  contracts,  and  thus  directly 
lead  to  inefficiency  in  the  public  service  and  to  unnecessary  expenditures  of 

the  public  funds.    .    .    .    All  agreements  for  pecuniary  considerations  to  con- 
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trol  the  business  operations  of  the  government  or  the  regular  administration  of 
justice,  or  the  appointments  to  public  offices,  or  the  ordinary  course  of  legisla- 
tion, are  void  as  against  public  policy,  without  reference  to  the  question 
whether  improper  means  are  contemplated  or  used  in  their  execution.  The 
law  looks  to  the  general  tendency  of  such  agreements,  and  it  closes  the  door  to 
temptation  by  refusing  them  recognition  in  any  of  the  courts  of  the  country." 

In  this  case  the  doctrine  of  the  court  in  Marshall  v.  Baltimore  &  Ohio  R. 
Co.,  reported  in  16  How.,  314  (§§  555-562,  ii^fra)^  was  emphasized.  There 
compensation  was  claimed  by  the  plaintiff  for  services  rendered  in  procuring 
the  passage  of  a  law  by  the  legislature  of  Virginia,  upon  a  contract  that  if  the 
law  was  not  passed,  or,  if  passed,  was  not  accepted  and  adopted  or  used  by 
the  stockholders,  no  compensation  should  be  allowed.  It  was  held  that  the 
contract  was  void  as  against  public  policy.  The  court,  speaking  through  Mr. 
Justice  Grier,  said:  '^Bribes  in  the  shape  of  high  contingent  compensation 
must  necessarily  lead  to  the  use  of  improper  means  and  the  exercise  of  undue 
influence.  Their  necessary  consequence  is  the  demoralization  of  the  agent  who 
covenants  for  them;  he  is  soon  brought  to  believe  that  any  means  which  will 
produce  so  beneficial  a  result  to  himself  are  'proper  means;'  and  that  a  share 
of  these  profits  may  have  the  same  effect  of  quicivcning  the  perceptions  and 
warming  the  zeal  of  influential  or 'careless'  members  in  favor  of  his  bill." 
See,  also,  Wood  v.  McCann,  6  Dana  (Ky.),  366;  Mills  v.  Mills,  40  N.  Y.,  543. 

§545.  Agreements  for  compensation  for  bringing  matters  to  the  considera- 
tion of  government  officials  are  valid,  when. 

InTrist  v.  Child,  reported  in  21  Wall.,  441  (§§  549-554,  infra),  the  distinc- 
tion is  drawn  between  the  use  of  personal  influence  to  secure  legislation,  and 
legitimate  professional  services  in  making  the  legislature  acquainted  with  the 
merits  of  the  measure  desired.  Whilst  the  former  is  condemned,  the  latter 
are,  within  certain  limits,  regarded  as  appropriate  subjects  for  compensation. 
There  the  defendant  had  employed  the  plaintiff  to  get  a  bill  passed  by  congress 
for  an  appropriation  to  pay  a  claim  against  the  United  States.  It  was  consid- 
ered by  the  court  to  have  been  a  contract  for  lobby  services,  and  adjudged  void 
as  against  public  policy.  Other  similar  cases  we're  mentioned  by  the  court, 
and,  after  observing  that  in  all  of  them  the  contract  was  held  to  be  against 
public  policy  and  void,  it  added,  speaking  through  Mr.  Justice  Swayne:  "Wo 
entertain  no  doubt  that  in  such  cases,  as  under  all  other  circumstances,  an 
agreement,  express  or  implied,  for  purely  professional  services  is  valid.  Within 
this  category  are  included  drafting  the  petition  to  set  forth  the  claim,  attending 
to  the  taking  of  testimony,  collecting  facts,  preparing  arguments,  and  submit- 
ting them,  orally  or  in  writing,  to  a  committee  or  other  proper  authority,  and 
other  services  of  like  character.  All  these  things  are  intended  to  reach  only 
the  reason  of  those  sought  to  be  influenced.  They  rest  on  the  same  principle 
of  ethics  as  professional  services  rendered  in  a  court  of  justice,  and  are  no 
more  exceptionable.  But  such  services  are  separated  by  a  broad  line  of  de- 
marcation from  personal  solicitation,  and  the  other  means  and  appliances  which 
the  correspondence  shows  were  resorted  to  in  this  case." 

So,  too,  with  reference  to  furnishing  the  government  with  arms  or  supplies 
of  any  kind.  It  is  legitimate  to  lay  before  the  ofQcers  authorized  to  contract, 
all  sach  information  as  may  apprise  them  of  the  character  and  value  of  the 
articles  offered,  and  enable  them  to  act  for  the  best  interests  of  the  country. 
And  for  sach  services  compensation  may  be  had  as  for  similar  services  with 
private  parties,  either  upon  a  quantum  meruit^  or,  where  a  sale  is  effected,  by 
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the  ordinary  brokerage  commission.  And  here  it  may  be  observed,  in  answer 
to  some  authorities  cited,  that  the  percentage  allowed  by  established  custom  of 
commission  merchants  and  brokers,  though  dependent  upon  sales  made,  is  not 
regarded  as  contingent  compensation  in  the  obnoxious  sense  of  that  term, 
which  has  been  so  often  the  subject  of  animadversion  by  this  court,  as  sug- 
gesting the  use  of  sinister  or  corrupt  mmns  for  accomplishing  a  desired  end. 
They  are  the  rates  established  by  merchants  for  It-^iiimate  services  in  the  regular 
course  of  business.  But  where,  instead  of  placing  before  the  officers  of  the 
government  the  information  which  should  properly  guide  their  judgments, 
personal  influence  is  the  means  used  to  secure  the  sales,  and  is  allowed  to  pre- 
vail, the  public  good  is  lost  sight  of,  unnecessary  expenditures  are  incurred, 
and,  generally,  defective  supplies  are  obtained,  producing  inefficiency  in  the 
public  service.  In  Meguire  v.  Corwine,  decided  at  the  last  term,  the  doctrine 
of  the  above  cases  was  approved.  There  an  agreement  to  pay  the  plaintiff  — 
in  consideration  of  his  appointment  as  government  counsel  —  one-half  the  fees 
he  might  recover,  was  adjudged  invalid.  Transactions  of  the  kind  were  de- 
clared to  be  "an  unmixed  evil;"  and  the  court  said  that,  whether  forbidden  by 
statute  or  condemned  by  public  policy,  "  no  legal  right  can  spring  from  such  a 
source."     101  U.  S.,  lOS,  111  (§  563,  infra). 

§  546.  An  agreernent  hy  an  officer  of  a  foreign  government  for  compensation 
for  using  his  ijtjluence  in  effecting  a  sale  to  his  governm>ent  is  void. 

In  the  present  case  there  is  no  feature  that  relieves  the  contract  which  the 
plaintiff  seeks  to  enforce  from  the  condemnation  pronounced  in  the  several 
cases  cited.  It  is  the  naked  case  of  one  officer  of  a  government,  to  secure  its 
purchase  of  arms,  selling  his  influence  with  another  officer  in  consideration  of 
a  commission  on  the  amount  of  the  purchase.  The  courts  of  the  United  States 
will  not  lend  their  aid  to  collect  compensation  for  services  of  this  nature;  nor 
does  it  make  any  difference  that  the  Turkish  government  did  not  object  to  the 
plaintiff's  taking  commission  on  such  contracts,  which  counsel  contended  we 
must  consider  as  admitted  together  with  the  rest  of  the  opening  statement. 
We  may  doubt  whether  we  are  compelled  to  take  as  correct,  with  the  facts 
mentioned  touching  the  contract  in  court,  his  statement  of  the  law  or  customs 
of  other  countries.  But  admitting  this  to  be  otherwise,  and  thatlhe  Turkish 
governmentwas  willing  that  its  officers  should  be  allowed  to  take  commissionson 
contracts  obtained  for  it  by  their  influence,  that  is  no  reason  why  the  courts  of 
the  United  States  should  enforce  them.  Contracts  permissible  by  other  countries 
are  not  enforceable  in  our  courts,  if  they  contravene  our  laws,  or  morality,  or 
our  policy.  The  contract  in  suit  was  made  in  this  country,  and  its  validity 
must  be  determined  by  our  laws.  But  had  it  been  made  in  Turkey,  and  were 
it  valid  there,  it  would  meet  with  the  same  reprobation  when  brought  before 
our  courts  for  enforcement. 

§  547.    Validity  of  contracts,  hy  what  law  governed.     Enceptions. 

The  general  rule  undoubtedly  is  that  the  validity  of  a  contract  is  to  be  de- 
cided by  the  law  of  the  place  where  it  is  made,  unless  it  is  to  be  performed  in 
another  country;  but  to  this,  as  to  all  general  rules,  there  are  exceptions,  and 
among  these  Story  mentions  contracts  made  in  a  foreign  country  to  promote 
or  reward  the  commission  of  crime,  to  corrupt  or  evade  the  due  administrat^ion 
of  justice,  to  cheat  public  agents  or  to  affect  the  public  rights,  and  other  con- 
tracts which  in  their  nature  are  founded  in  moral  turpitude,  and  are  incon- 
sistent with  the  good  order  and  solid  interest  of  society.  "All  such  contracis," 
he  adds,  "even  although  they  might  be  held  valid  in  a  country  where  they  are 
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made,  would  be  held  void  elsewhere,  or  at  least  ought  to  be,  if  the  dictates  of 
Christian  morality,  or  even  of  natural  justice,  are  allowed  to  have  their  due 
force  and  influence  in  the  administration  of  international  jurisprudence.'-  Story, 
Conflict  of  Laws,  sec.  258. 

Among  such  obnoxious  contracts  must  be  included  all  such  as  have  for  their 
object  the  control  of  public  agents  by  considerations  conflicting  with  their  duty 
and  fidelity  to  their  principals.  A  contract  to  bribe  or  corruptly  influence 
oSicers  of  a  foreign  government  will  not  be  enforced  in  the  courts  of  this 
country, —  not  from  any  consideration  of  the  interests  of  that  government  or 
any  regard  for  its  policy,  but  from  the  inherent  viciousness  of  the  transaction, 
its  repugnance  to  our  morality,  and  the  pernicious  effect  which  its  enforcement 
by  our  courts  would  have  upon  our  people.  Hope  v.  Hope,  8  De  G.,  M.  &  G., 
731;  Watson  v.  Murray,  23  K  J.  Eq.,  257.  In  any  view  of  the  contract  here, 
whether  it  would  be  valid  or  invalid  according  to  Turkish  law  and  customs,  it 
is  intrinsically  so  vicious  in  its  character  and  tendency,  and  so  repugnant  to  all 
our  notions  of  right  and  morality,  that  it  can  have  no  countenance  in  the  courts 
of  the  United  States. 

Our  conclusion,  therefore,  is  that  the  third  position  of  the  plaintiff  is  not 
well  taken.  It  follows  that  the  judgment  of  the  court  below  niust  be  affirmed* 
and  it  is  so  ordered,  (a) 

BARTLE  V.  NUTT. 
(4  Peters,  184-189.    18S0.) 

Opinion  by  Mr.  Justice  Baldwin. 

Stati-ment  of  Facts. —  This  suit  was  brought  on  the  chancery  side  of  the 
circuit  court  of  the  District  of  Columbia  for  the  countj^^  of  Alexandria,  by  the 
appellant  (complainant)  against  the  appellee  (respondent).  The  object  professed 
is  to  obtain  a  settlement  of  accounts  arising  out  of  a  partnership  charged  to 
have  existed  between  the  complainant  and  respondent  and  one  Ferdinand 
Marstellcr. 

The  bill  charges  that,  in  1814,  a  contract  was  entered  into  between  the  com- 
plainant and  the  government  of  the  United  States,  for  rebuilding  Fort  Wash- 
ington. That  when  the  contract  was  made,  it  was  agreed  between  the 
respondent,  Ferdinand  Ma'rsteller,  and  the  complainant,  that  they  should  share 
the  profits  of  the  contract;  that  is,  that  each  of  them  should  receive  one^third 
part  of  the  profits.  That  the  respondent  was  to  furnish  the  concern  with  such 
merchandise  as  might  be  necessary,  disburse  the  funds  of  the  concern,  and 
keep  the  accounts  relative  to  such  disbursements;  bhat  the  complainant  was  to 
superintend  the  work,  and  Marsteller  to  drawing  and  furnishing  the  money  for 
carrying  it  on.  The  bill  charges  that,  under  this  arrangement,  the  work  was 
commenced  and  finished,  and  that,  on  its  measurement,  it  was  supposed  a  profit 
had  been  made  of  about  $4,500;  and  that,  accordingly,  $1,500  were  advanced 
to  the  respondent  as  his  share  of  the  profits.  «That  about  the  close  of  the  busi- 
ness, it  was  discovered  that  Marsteller  had  committed  great  frauds  on  the  gov- 
ernment, and  that  the  complainant  gave  information  of  these  frauds  to  the 
department  of  war,  in  consequence  of  which  Marsteller  was  disgraced,  and  soon 
after  died  insolvent.  That  soon  after  this  development,  the  respondent  insti- 
tuted suit  against  the  complainant  for  a  bal^ance  claimed  on  his  store  account, 
and  for  money  disbursed  by  him  for  complainant;  that  the  complainant  insti- 

(a)  Afflnning  Oacanyan  v.  Winchester  Repeating  Arms  Co.,*  15  Blatch.,  79. 
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tuted  a  cross-action  against  the  respondent,  and  both  suits  were,  by  mutual 
consent,  referred  to  arbitrators.  That  when  the  reference  was  made,  the  com- 
plainant expected  that  the  arbitrators  would  go  into  a  full  examination  of  the 
partnership  accounts  in  relation  to  the  government  contract,  as  well  as  in  rela- 
tion to  the  individual  accounts  of  the  parties.  But  that,  wh^n  the  arbitrators 
proceeded  to  act,  they  declined  looking  on  the  transaction  as*a  partnership  one, 
and  thought  themselves  bound  to  consider  the  accounts  as  unconnected  with 
that  concern;  and  finally  awarded  against  the  complainant  $4,497.42,  in  which 
was  included  an  allowance  of  $1,500,  for  Coleman's  share  of  the  profits  of  the 
contract,  and  $1,534,  for  commissions  in  disbursing  the  money  received  from 
the  government.  That  the  copartnership  has  been  always  indebted  to  the  com- 
plainant on  account  of  the  contract  with  government.  The  bill  then  proceeds 
to  seme  details  respecting  the  accounts,  at  this  time  not  important,  and  prays 
for  an  account  and  general  relief. 

The  answer  admits  that  the  complainant,  in  1814,  entered  into  a  contract 
with  Ferdinand  Marsteller,  agent  for  the  United  States,  for  the  rebuilding  of 
Fort  Washington,  with  the  terms  and  conditions  of  which  contract  the  respond- 
ent had  ho  concern.  That,  it  being  necessary  to  have  an  agent  in  Alexandria 
to  procure  supplies  for  carrying  the  contract  into  eflfect.  and  jas  Marsteller  had 
expressed  a  wish  that  the  money  should  be  disbursed  through  the  agency  of 
the  respondent,  and  that  the  respondent  should  keep  the  accounts  between 
Marsteller  and  the  complainant,  the  latter  agreed  that  the  respondent  should 
act  as  agent;  and,  in  the  first  instance,  offered  him  as  a  compensation  a  share 
of  the  profits,  and  the  complainant  afterwards  offered  him  a  commission  of 
five  per  cent,  on  the  disbursements.  That  the  respondent  accepted  of  the  latter 
offer,  and  under  it  entered  on  the  agency,  after  having  refused  the  first. 

The  respondent  denies  that  he  was  in  any  shape  interested  as  a  copartner 
with  the  complainant  and  Marsteller,  or  with  either  of  them,  in  relation  to  the 
said  contract,  or  that  he  ever  received  any  share  of  the  profits;  but  admits  the 
charge  of  a  commission  of  five  per  cent,  on  the  money  disbursed  by  him.  lie 
admits  that  the  complainant  having  refused  to  pay  the  balance  due  from  him 
to  the  respondent  on  private  account,  he  did  institute  suit  against  him;  that  a 
cross-suit  was  brought  by  the  complainant  against  the  respondent;  that  both 
suits  were  referred  to  arbitrators,  who  awarded  in  the  respondent's  favor  the 
sum  of  $4,497.42;  that,  on  the  investigation  before  the  arbitrators,  the  com- 
plainant set  up  as  an  offset  the  same  claim  which  he  prosecutes  in  this  suit,  and 
that  it  was  rejected,  as  unsupported  by  evidence.  The  respondent  relies  on  that 
award,  and  the  judgment  on  it,  as  a  bar  to  further  proceedings. 

The  cause  came  on  to  be  heard  on  the  bill  and  answer,  and  after  various  pro- 
ceedings not  necessary  to  notice,  the  bill  was  dismissed  without  costs ;  the  court 
being  of  opinion  that  the  partnership  charged  was  contrary  to  public  policy 
and  sound  morals,  and  that  a  court  of  equity  ought  not  to  lend  its  aid  to  either 
of  the  parties  against  the  other.  Among  the  exhibits  in  the  cause  was  the 
contract  between  the  complainant  and  the  government,  dated  17th  September, 
1814,  signed  and  sealed  by  complainant,  and  witnessed  by  Thomas  Lowe: 

*'  Accepted  lor  the  United  States,  by  order  of  Colonel  Monroe,  secretary  of 
war.  F.  Marsteller, 

"  Septemler  30^  ISlIf.,  Deputy  Quartermaster-General." 

The  proposition  for  this  contract  was  addressed  by  Eartle  to  Marsteller  in 

writing,  and  the  contract  was  signed  on  the  same  day.    From  the  evidence 

taken  in  the  case  it  clearly  appears  that  Marsteller  acted  as  the  agent  of  the 
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United  States  in  making  the  contract ;  that  the  materials  furnished  and  the 
labor  performed  were  under  the  direction  of  Bartle;  that  the  money  was  prin- 
cipally received  from  the  government  by  Marsteller,  paid  over  by  him  to  Cole- 
man, who  disbursed  it  on  the  orders  of  Bartle.  There  can  be  no  doubt  that 
Bartle  and  Marsteller  were  partners  in  the  profits  of  the  contract;  bat  the 
capacity  in  which  Coleman  acted  does  not  seem  to  be  so  certain.  There  is  very 
strong  evidence  of  his  being  a  partner;  but  it  is  not  very  material  whether  he 
was  an  agent  or  a  party  in  a  contract  made  and  carried  into  effect  under  the 
circumstances  which  attended  this.  The  shades  of  difference  which  would,  in 
either  event,  distinguish  the  moral  or  legal  aspect  of  the  cause,  are  too  slight  to 
engage  the  attention  of  the  court.  By  the  account  of  the  complainant  against 
the  firm  of  Marsteller,  Coleman  &  Bartle,  it  appears  that  his  charges  amount 
to  $58,374;  and  that  there  is  a  loss  to  the  concern  of  $10,538,  one-half  of  which 
he  charges  to  Coleman;  and  he  seeks  to  recover  this  by  deducting  the  amount 
from  a  judgment  obtained  against  him  by  Coleman  in  the  circuit  court,  affirmed 
here  on  a  writ  of  error. 

Of  the  alleged  loss  on  this  contract,  the  sum  of  $8,860  is  thus  accounted  for 
in  the  complainant's  account  against  the  firm:  ''To  deductions  made  by  the 
government  (wliich  arp  against  the  operative  mechanic)  from  the  work  and 
materials.  Vide  Abstracts  B,  F,  $S,8G0  of  this  sum.''  Of  this  sum  it  appears, 
by  Abstract  B,  that  $3,198  were  for  an  overcharge  of  fifty  cents  per  perch  of 
stone,  and  fifty  cents  per  thousand  of  bricks,  beyond  the  contract  price;  and, 
by  Abstract  F,  that  $5,661  were  for  over-measurement  of  stone,  brick  and  car- 
))entcr  work ;  so  that,  deducting  these  two  items  from  the  amount  of  the  loss 
on  the  contract,  it  is  reduced  to  $1,678. 

§  548.  Where  two  persons  attempt  to  negotiate  a  fraudulent  contract  through 
a  government  agent^  equity  will  not  tntertain  a  bill  by  one  against  the  other  to 
compel  an  account 

The  case  then  presented  for  the  consideration  of  the  circuit  courts  and  now 
before  us  for  revision,  is  this:  a  contract  made  by  the  complainant  with  a  pub- 
lic agent,  a  deputy  quartermaster-general,  to  an  amount  exceeding  $50,000,  in 
the  profits  of  which  he  was  to  participate;  false  measures  attempted  to  be 
imposed  on  the  government;  the  fraud  discovered  by  the  vigilance  of  its  ac- 
counting officers;  and  a  bill  in  equity  filed  to  corppel  an  alleged  partner  to 
account  for  and  pay  to  one  of  the  parties  in  such  a  transaction  the  one-half  of 
a  loss  sustained  by  an  unsuccessful  attempt  to  impose  spurious  vouchers  on  the 
government.  To  state  such  a  case  is  to  decide  it.  Public  morals,  public  jus- 
tice, and  the  well-established  principles  of  all  jndiciail  tribunals,  alike  forbid  the 
interposition  of  courts  of  justice  to  lend  their  aid  to  purposes  like  this.  To  en- 
force a  contract  which  began  with  the  corruption  of  a  public  officer,  and  pro- 
gressed in  the  practice  of  known  and  wilful  deception  in  its  execution,  can 
never  be  consummated  or  sanctioned  by  any  court.  The  law  leaves  the  parties 
to  such  a  contract  as  it  found  them.  If  either  has  sustained  a  loss  by  the  bad 
faith  of  a  particeps  crininisj  it  is  but  a  just  infliction  for  premeditated  and 
deeply  practiced  fraud,  which,  when  detected,  deprives  him  of  anticipated 
profits  or  subjects  him  to  unexpected  losses.  He  must  not  expect  that  a  judicial 
tribunal  will  degrade  itself  by  an  exertion  of  its  powers,  by  shifting  the  loss 
from  the  one  to  the  other,  or  to  equalize  the  benefits  or  burdens  which  may 
have  resulted  by  the  violation  of  every  principle  of  morals  and  of  laws. 

This  court  is  unanimously  of  opinion  that  the  circuit  court  were  right  in  dis- 
missing the  complainant's  bill,  and  affirms  their  decree  with  costs. 
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TRIST  V.  CHILD. 
(21  WaUace,  441-453.     1874.)  • 

Appeal  from  the  Supreme  Court  of  the  District  of  Colnmbia. 

Statement  of  Facts. —  Appellee  had  a  claim  for  services  agaigst  the  United 
States,  which  claim  he  proposed  to  submit  to  congress.  Accordingly  he  agreed 
with  L.  Child  that  the  latter  should  prosecute  the  claim  before  congress,  and  as 
compensation  for  his  services  it  was  agreed  that  he  should  receive  twenty-five 
per  cent,  of  whatever  sum  congress  might  allow.  If  nothing  was  allowed  he 
was  to  receive  nothing.  Before  action  was  taken  by  congress  on  the  claim 
Child  died,  but  his  son  and  personal  representative,  L.  M.  Child,  who  was  also 
his  partner  at  the  time  when  the  above  agreement  was  made,  continued  to 
prosecute  the  claim.  On  April  20,  1870,  congress  appropriated  $14,559  to 
pay  the  claim.  L.  M.  Child  thereupon  applied  to  Trist  for  payment  of  the 
twenty-five  per  cent,  as  agreed  upon.  Trist  declined  to  pay,  and  Child  applied 
to  the  treasury  department  to  suspend  payment  of  the  money  to  Trist,  and  at 
the  time  of  suit  the  money  was  still  in  the  treasury.  Child  then  filed  his  bill, 
asking  that  Trist  might  be  enjoined  from  withdrawing  the  §14,559  from  the 
treasury  until  he  complied  with  his  agreement  with  Child,  Sr.,  and  that  he 
might  be  ordered  also  to  pay  Child,  Jr.,  85,000.  The  case  was  heard  in  the  court 
below  upon  the  bill  and  answer,  and  it  was  decreed  that  Trist  should  pay  com- 
plainant $3,639,  with  interest  "from  April  20,  1871,  and  that  until  he  did  so  he 
should  be  enjoined  from  receiving  from  the  treasury  any  of  the  money  appro- 
priated to  him  by  the  act  of  congress  of  that  date.     Trist  appealed. 

Opinion  by  Me.  Justice  Swayne. 

The  court  below  decreed  to  the  appellee  the  amount  of  his  claim,  and  en- 
joined Trist  from  receiving  from  the  treasury  "any  of  the  money  appropriated 
to  him"  by  congress,  until  he  should  have  paid  the  demand  of  the  appellee. 
This  decree,  as  regards  that  portion  of  the  fund  not  claimed  by  the  appellee,  is 
an  anomaly.  Why  the  claim  should  afifect  that  part  of  the  fund  to  which  it 
bad  no  relation  is  not  easy  to  be  imagined.  This  feature  of  the  decree  was 
doubtless  the  result  of  oversight  and  inadvertence.  The  bill  procaeds  upon  the 
grounds  of  the  validity  of  the  original  contract,  and  a  consequent  lien  in  favor 
of  the  complainant  upon  the  fund  appropriated.  We  shall  examine  the  latter 
ground  first.     Was  there  in  any  view  of  the  case  a  lien? 

§  649.  An  agreement  to  pay  for  services  out  of  a  fund  when  received  will  not 
operate  to  create  a  lien  thereon. 

It  is  well  settled  that  an  order  to  pay  a  debt  out  of  a  particular  fund  belong- 
ing to  the  debtor  gives  to  the  creditor  a  specific  equitable  lien  upon  the  fund, 
and  binds  it  in  the  hands  of  the  drawee.  Yeates  v.  Groves,  1  Ves.  Jr.,  280; 
Lett  u.  Morris,  4  Sim.,  007;  Bradley  v.  It(  ot,  5  Paige,  632;  2  Story's  Equity, 
§  1047.  A  part  of  the  particular  fund  myy  be  assigned  by  an  order,  and  the 
payee  may  enforce  payment  of  the  amount  against  the  drawee.  Field  v.  The 
Mayor,  2  Seld.,  179.  But  a  mere  agreement  to  pay  out  of  such  fund  is  not 
sufficient.  Something  more  is  necessary.  There  must  be  an  appropriation  of 
the  fund  pro  tanto^  either  by  giving  an  order  or  by  transferring  it  otherwise  in 
such  a  manner  that  the  holder  is  authorized  to  pay  the  amount  directly  to  the 
creditor  without  the  further  intervention  of  the  debtor.  Wright  v,  Ellison,  1 
Wall.,  16;  Iloyt  v.  Story,  3  Barb.  (S.  C),  264;  Malcolm  v.  Scott,  3  Hare,  39; 
Kogers  v.  Hosack,  18  Wend.,  319.  Viewing  the  subject  in  the  light  of  these 
authorities,  we  are  brought  to  the  conclusion  that  the  appellee  had  no  lien  upon 
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tbe  fund  here  in  question.  The  understanding  between  the  elder  Child  and 
Trist  was  a  personal  agreement.  It  could  in  nowise  produce  the  effect  insisted 
upon.  For  a  breach  of  the  agreement,  the  remedy  was  at  law,  not  in  equity,  and 
the  defendant  had  a  constitutional  right  iq  a  trial  by  jury.  Wright  v.  Ellison, 
1  Wall.,  16.     If  there  was  no  lien  there  was  no  jurisdiction  in  equity. 

§  550.  Bf/  act  of  congress  a  transfer  of  any  "part  of  a  claim  against  the 
United  States^  or  an  interest  therein^  must  be  exectited  in  the  presence  of  at  least 
two  witnesses. 

There  is  another  consideration  fatally  adverse  to  the  claim  of  a  lien.  The 
first  section  of  the  act  of  congress  of  February  26,  1853,  declares  that  all  trans- 
fers of  any  part  of  any  claim  against  the  United  States,  "or  of  any  interest 
therein,  whether  absolute  or  conditional,  shall  be  absolutely  null  and  void, 
unless  executed  in  the  presence  of  at  least  two  attesting  witnesses  after  the 
allowance  of  such  claim,  the  ascertainment  of  the  amount  due  and  the  issuing 
of  a  warrant  therefor."  That  the  claim  set  up  in  the  bill  to  a  specific  part  of 
the  money  appropriated  is  within  this  statute  is  too  clear  to  admit  of  doubt. 
It  would  be  a  waste  of  time  to  discuss  the  subject. 

§  551.  A  contract  to  pay  an  attorney  a  part  of  claim  to  he  recovered  by  lobby 
servicej  held  void. 

But  there  is  an  objection  of  still  greater  gravity  to  the  appellee's  case.  Was 
the  contract  a  valid  one?  It  was,  on  the  part  of  Child,  to  procure  by  lobby 
service,  if  possible,  the  passage  of  a  bill  providing  for  the  payment  of  the 
claim.  The  aid  asked  by  the  younger  Child  of  Trist,  which  indicated  what  he 
considered  needful,  and  doubtless  proposed  to  do  and  did  do  himself,  is  thus 
vividly  pictured  in  his  letter  to  Trist  of  the  20th  February,  1871.  After  giv- 
ing the  names  of  several  members  of  congress,  from  whom  he  had  received 
favorable  assurances,  he  proceeds:  "Please  write  to  your  friends  to  write  to 
any  member  of  congress.  Every  vote  tells,  and  a  simple  request  may  secure 
a  vole,  he  not  caring  anything  about  it.  Set  every  man  you  know  at  work. 
Even  if  he  knows  a  page,  for  a  page  often  gets  a  vote." 

In  the  Roman  law  it  was  declared  that  *^  a  promise  made  to  effect  a  base 
purpose,  as  to  commit  homicide  or  sacrilege,  is  not  binding."  Institutes  of 
Jubtinian,  lib.  3,  tit.  19,  par.  21.  In  our  jurisprudence  a  contract  may  be  ille- 
gal and  void  because  it  is  contrary  to  a  constitution  or  statute,  or  inconsistent 
with  sound  policy  and  good  morals.  Lord  Mansfield  said  (Jones  v.  Handall, 
1  Cowp.,  39):  **  Many  contracts  which  are  not  against  morality  are  still  void  as 
being  against  the  maxims  of  sound  policy."  It  is  a  rule  of  the  common  law  of 
universal  application,  that  where  a  contract,  express  or  implied,  is  tainted  with 
either  of  the  vices  last  named,  as  to  the  consideration  or  the  thing  to  be  done, 
no  alleged  right  founded  upon  it  can  be  enforced  in  a  court  of  justice. 

§  552.  authorities  examined. 

Before  considering  the  contract  here  in  question,  it  may  be  well,  by  way  of 
illustration,  to  advert  to  some  of  the  cases  presenting  the  •'subject  in  other 
phases,  in  which  the  principle  has  been  adversely  applied.  Within  the  con- 
demned category  are:  An  agreement  to  pay  for  supporting  for  election  a  can- 
didate for  sheritf  (Swayze  v.  Hull,  3  Ilalst.,  54);  to  pay  for  resigning  a  public 
position  to  make  room  for  another  (Eddy  v,  Capron,  4  R.  L,  395;  Parsons  v. 
Thompson,  1  II.  Black.,  ^22);  to  pay  for  not  bidding  at  a  sheriff's  sale  of  real 
properly  (Jones  v,  CaswtU.  3  Johns.  Cas.,  29);  to  pay  for  not  bidding  for 
articles  to  be  sold  by  the  government  at  auction  (Doolin  v.  Ward,  6  Johns., 

194);  to  pay  for  not  bidding  for  a  contract  to  carry  tbe  mail  on  a  specified 
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route  (Gulick  ?j.  Bailey,  5  Halst.,  87);  to  pay  a  person  for  his  aid  and  influence 
in  procuring  an  oflBce,  and  for  not  being  a  candidate  himself  (Gray  v.  Hook,  4 
Comst.,  449);  to  pay  for  procuring  a  contract  from  the  government  (Tool  Co. 
V.  Norris,  2  Wall.,  45;  §§  537-539,  supra);  to  pay  for  procurina;  signatures  to  a 
petition  to  the  governor  for  a  pardon  (Hatzfieid  v.  Gulden,  7  Watts,  152);  to 
sell  land  to  a  particular  person  when  the  surrogate's  order  to  sell  should  have 
been  obtained  (Overseers  of  Bridgewater  v.  Overseers  of  BrookQeld,  3  Cow., 
299);  to  pay  for  suppressing  evidence  and  compounding  a  felony  (Collins  v. 
Blantern,  2  Wils.,  347);  to  conve}'  and  assign  a  part  of  what  should  come  from 
an  ancestor  by  descent,  devise,  or  distribution  (Boy^nton  v.  Hubbard,  7  Mass., 
112);  to  pay  for  promoting  a  marriage  (Scribblehill  v,  Brett,  4  Brown,  P.  C,  144; 
Arundel  v.  TreviUian,  1  Ch.  Kep.,  47);  to  influence  the  disposition  of  prop- 
erty by  will  in  a  particular  way.  Debenham  v.  Ox,  1  Ves.,  276.  See,  also,  Addi- 
son on  Contracts,  91;  1  Story's  Equity,  ch.  7;  Collins  v.  Blantern,  1  Smith's 
Lead.  Cas.,  676,  American  note. 

The  question  now  before  us  has  been  decided  in  four  American  cases.  They 
were  all  ably  considered,  and  in  all  of  them  the  contract  was  held  to  be  against 
public  policy  and  void.  Clippinger  v,  Hepbaugh,  5  Watts  &  Serg.,  315;  Har- 
ris V.  Roof,  10  Barb.  (S.  C),  489;  Rose  v.  Truax,  21  id.,  361;  Marshall  v.  Balti- 
more &  Ohio  R.  Co.,  16  How.,  314  (§§  555-562,  infra), 

§  553.  in  cases  like  that  at  bar  an  agreement  for  purely  professional  serv- 
ices is  valid. 

We  entertain  no  doubt  that  in  such  cases,  as  under  all  other  circumstances, 
an  agreement,  express  or  implied,  for  purely  professional  services  is  valid. 
Within  this  category  are  included  drafting  the  petition  to  set  forth  the  claim, 
attending  to  the  taking  of  testimony,  collecting  facts,  preparing  arguments 
and  submitting  them  orally  or  in  writing  to  a  committee  or  other  proper 
authority,  and  other  services  of  like  character.  All  these  things  are  intended 
to  reach  only  the  reason  of  those  sought  to  be  influenced.  They  rest  on  the 
same  principle  of  ethics  as  professional  services  rendered  in  a  court  of  justice, 
and  are  no  more  exceptionable.  But  such  services  are  separated  by  a  broad 
line  of  demarcation  from  personal  solicitation  and  the  other  means  and  appli- 
ances which  the  correspondence  shows  were  resorted  to  in  this  case.  There  is 
no  reason  to  believe  that  ihey  involved  anything  corrupt  or  different  from 
what  is  usually  practiced  by  all  paid  lobbyists  in  the  prosecution  of  their 
business. 

The  foundation  of  a  republic  is  tbe  virtue  of  its  citizens.  They  are  at  once 
sovereigns  and  subjects.  As  the  foundation  is  undermined  the  structure  is 
weakened.  When  it  is  do^troyed  the  fabric  must  fait.  Such  is  the  voice  of 
universal  history.  1  Montesquieu,  Spirit  of  Laws,  17.  The  theory  of  our 
government  is  that  all  public  stations  are  trusts,  and  that  those  clothed  with 
them  are  to  be  animated  in  the  discharge  of  their  duties  solely  by  considera- 
tions of  right,  justice,  and  ihe  public  good.  They  are  never  to  descend  to  a 
lower  plane.  But  there  is  a  correlative  duty  resting  upon  the  citizen.  In  his 
intercourse  with  those  in  authority,  whether  executive  or  legislative,  touching 
the  performance  of  their  functions,  he  is  bound  to  exhibit  truth,  frankness  and 
integrity.  Any  departure  from  the  line  of  rectitude  in  such  cases  is  not  only 
bad  in  morals,  but  mvolves  a  public  wrong.  No  people  can  have  any  higher 
public  interest,  except  the  preservation  of  their  liberties,  than  integrity  in  the 
administration  of  their  government  in  all  its  departments. 

The  agreement  in  the  presedt  case  was  for  the  sale  of  the  influence  and  ex- 
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ertions  of  the  lobby  agent  to  bring  about  the  passage  of  a  law  for  the  payment 
of  a  private  claim,  without  reference  to  its  merits,  by  means  which,  if  not  cor- 
rupt, were  illegitimate,  and,  considered  in  connection  with  the  pecuniary  in- 
terest of  the  agent  at  >stake,  contrary  to  the  plainest  principles  of  public 
policy.  "So  one  has  a  right,  in  such  circumstances,  to  put  himself  in  a  position 
of  temptation  to  do  what  is  regarded  as  so  pernicious  in  its  character.  The 
law  forbids  the  inchoate  step,  and  puts  the  seal  of  its  reprobation  upon  the 
undertaking.  If  any  of  the  great  corporations  of  the  country  were  to  hire 
adventurers  who  make  market  of  themselves  in  this  way,  to  procure  the  pas- 
sage of  a  general  law  with  a  view  to  the  promotion  of  their  private  interests, 
the  moral  sense  of  every  right-minded  man  would  instinctively  denounce  the 
employer  and  employed  as  steeped  in  corruption,  and  the  employment  as 
infamous. 

If  the  instances  were  numerous,  open  and  tolerated,  they  would  be  regarded 
as  measuring  the  decay  of  the  public  morals  and  the  degeneracy  of  the  times. 
No  prophetic  spirit  would  be  needed  to  foretell  the  consequences  near  at  hand. 
The  same  thing  in  lesser  legislation,  if  not  so  prolific  of  alarming  evils,  is  not 
less  vicious  in  itself,  nor  less  to  be  condemned.  The  vital  principle  of  both  is 
the  same.  The  evils  of  the  latter  are  of  sufficient  magnitude  to  invite  the  most 
serious  consideration.  The  prohibition  of  the  law  rests  upon  a  solid  founda- 
tion. A  private  bill  is  apt  to  attract  little  attention.  It  involves  no  great 
public  interest,  and  usually  fails  to  excite  much  discussion.  Not  unfrequently 
the  facts  are  whispered  to  those  whose  duty  it  is  to  investigate,  vouched  for 
by  them,  and  the  passage  of  the  measure  is  thus  secured.  If  the  agent  is 
truthful,  and  conceals  nothing,  all  is  well.  If  he  uses  nefarious  means  with 
success,  the  spring-head  and  the  stream  of  legislation  are  polluted.  To  legalize 
the  traffic  of  such  service  would  open  a  door  at  which  fraud  and  falsehood 
would  not  fail  to  enter  and  make  themselves  felt  at  every  accessible  point.  It 
would  invite  their  presence  and  offer  them  a  premium.  If  the  tempted  agent 
be  corrupt  himself,  and  disposed  to  corrupt  others,  the  transition  requires  but  a 
single  step.  He  has  the  means  in  his  hands,  with  every  facility  and  a  strong 
incentive  to  use  them.  The  widespread  suspicion  which  prevails,  and  charges 
openly  made  and  hardly  denied,  lead  to  the  conclusion  that  such  events  are  not 
of  rare  occurrence.  Where  the  avarice  of  the  agent  is  inflamed  by  the  hope 
of  a  reward  contingent  upon  success,  and  to  be  graduated  by  a  percentage  upon 
the  amount  appropriated,  the  danger  of  tampering  in  its  worst  form  is  greatly 
increased. 

It  is  by  reason  of  these  things  that  the  law  is  as  it  is  upon  the  subject.  It 
will  not  allow  either  party  to  be  led  into  temptation  where  the  thing  to  be 
gnarded  against  is  so  deleterious  to  private  morals  and  so  injurious  to  the 
public  welfare.  In  expressing  these  views,  we  follow  the  lead  of  reason  and 
authority.  We  are  aware  of  no  case  in  English  or  American  jurisprudence  like 
the  one  here  under  consideration,  where  the  agreement  has  not  been  adjudged 
to  be  illegal  and  void. 

§  654.  When  purely  professional  services  a7*e  blended  with  services  which  are 
forbidden^  no  compensation  can  he  recovered. 

We  have  said  that  for  professional  services  in  this  connection  a  just  compen- 
sation may  be  recovered.  But  where  they  are  blended  and  confused  with 
those  which  are  forbidden,  the  whole  is  a  unit  and  indivisible.  That  which  is 
bad  destroys  that  which  is  good,  and  they  perish  together.  Services  of  the 
latter  character,  gratuitously  rendered,  are  not  unlawful    The  absence  of  mo- 
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live  to  wrong  is  the  foundation  of  the  sanction.  The  tendency  to  mischief^  if 
not  wanting,  is  greatly  lessened.  The  taint  lies  in  the  stipulation  for  pay. 
Where  that  exists,  it  aflfects  fatally,  in  all  its  parts,  the  entire  body  of  the  con- 
tract. In  all  such  cases,  potior  conditio  defejideniis.  Where  there  is  turpitude, 
the  law  will  help  neither  party.  The  elder  agent  in  this  case  is  represented  to 
have  been  a  lawyer  of  ability  and  high  character.  The  appellee  is  said  to  be 
equally  worthy.  This  can  make  no  difference  as  to  the  legal  principles  we  have 
considered,  nor  in  their  application  to  the  case  in  hand.  The  law  is  no  respecter 
of  persons.  Decree  reversed,  and  the  case  remanded,  with  directions  to  dis- 
miss the  bill. 

MARSHALL  v.  BALTIMORE  &  OHIO  RAILROAD  COMPANY. 

(16  Howard,  814-354.     1853.) 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. — A  question  necessarily  preliminary  to  our  considera- 
tion of  the  merits  of  this  case  has  been  brought  to  the  notice  of  the  court, 
though  not  argued  or  urged  b}'  the  counsel.  The  plaintiff  iii  error,  who  was 
also  p'aintiff  below,  avers  in  his  declaration  that  he  is  a  citizen  of  Virginia,  and 
that  *'The  Baltimore  &  Ohio  Railroad  Company,  the  defendant,  is  a  body  cor- 
porate by  an  act  of  the  general  assembly  of  Maryland."  It  has  been  objected 
that  this  averment  is  insufficient  to  show  jurisdiction  in  the  courts  of  the  United 
States  over  the  "suit"  or  "controversy."  The  decision  of  this  court  in  the 
case  of  Louisville  R.  Co.  v.  Letson,  2  How.,  497,  it  is  said,  does  not  sanction  it, 
or,  if  some  of  the  doctrines  advanced  should  seem  so  to  do,  they  are  extrajudi- 
cial, and  therefore  not  authoritative. 

The  published  report  of  that  case  (whatever  the  fact  may  have  been)  exhibits 
no  dissent  to  the  opinion  of  the  court  by  any  member  of  it.  It  has,  for  the 
space  of  ten  years,  been  received  by  the  bar  as  a  final  settlement  of  the  ques- 
tions which  have  so  frequently  arisen  under  this  clause  of  the  constitution ;  and 
the  practice  and  forms  of  pleading  in  the  courts  of  the  United  States  have  been 
conformed  to  it.  Confiding  in  its  stability,  numerous  controversies,  involving 
property  and  ihterests  to  a  large  amount,  have  been  heard  and  decided  by  the 
circuit  courts,  and  by  this  court;  and  many  are  still  pending  here,  where  the 
jurisdiction  has  been  assumed  on  the  faith  of  the  sufficiency  of  such  an  aver- 
ment. If  we  should  now  declare  these  judgments  to  have  been  entered  with- 
out jurisdiction  or  authority,  we  should  inflict  a  great  and  irreparable  evil  on 
the  community.  There  are  no  cases,  where  an  adherence  to  the  maxim  of  stare 
decisis  is  so  absolutely  necessary  to  the  peace  of  society,  as  those  which  affect 
retroactively  the  jurisdiction  of  courts.  For  this  reason  alone,  even  if  the  court 
were  now  of  opinion  that  the  principles  affirmed  in  thecase  just  mentioned,  and 
that  of  Bank  of  United  States  v,  Deveaux,  5  Cranch,  61,  were  not  founded  on 
right  reason,  we  should  not  be  justified  in  overruling  them.  The  practice 
founded  on  these  decisions,  to  say  the  least,  injures  or  wrongs  no  man;  while 
their  reversal  could  not  fail  to  work  wrong  and  injury  to  many.  Besides  the 
numerous  cases  with  similar  averments,  over  which  the  court  have  exercised 
jurisdiction  without  objection,  we  may  mention  that  of  Rundle  v.  Delaware  & 
Raritan  Canal  Co.,  14  How.,  80,  as  one  precisely  in  point  with  the  present.  The 
report  of  that  case  shows  that  the  question  of  jurisdiction,  though  not  noticed 
in  the  opinion  of  the  court,  was  not  overlooked,  three  of  the  judges  having  sev- 
erally expressed  their  opinion  upon  it.     Its  value  as  a  precedent  is  therefore  not 

222 


AS  TO  PUBLIC  POLICY  OR  MORALITY.  §655. 

merely  negative.  But  as  we  do  not  rely  only  on  precedent  to  justify  our  con- 
clusion in  this  case,  it  may  not  be  improper,  once  again,  to  notice  the  argument 
used  to  impugn  the  correctness  of  our  former  decisions,  and  also  to  make  a  brief 
statement  of  the  reasons  which,  in  our  opinion,  fully  vindicate  their  propriety. 

§  555,  The  circuit  courts  of  the  United  States  have  jurisdiction  in  all  cases 
in  which  the  allegations  of  the  record  show  that  a  citizen  of  one  state  sues  a  cor- 
poration chartered  by  another  state. 

By  the  constitution,  the  jurisdiction  of  the  courts  of  the  United  States  is 
declared  to  extend,  inter  alia^  to  "controversies  between  citizens  of  differenL 
states."  The  judiciary  act  (1  Stats,  at  Large,  73)  confers  on  the  circuit  courts 
jarisdiction  "in  suits  bet.veen  a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state."  The  reasons  for  conferring  this  jurisdiction  on 
the  courts  of  the  United  States  are  thus  correctly  stated  by  a  contemporary 
writer  (Federalist,  No.  80) :  *•  It  may  be  esteemed  as  a  basis  of  the  Union,  *  that 
the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  the  citizens  of  the  several  states.'  And  if  it  be  a  just  principle,  that  every 
government  ought  to  possess  the  means  of  executing  its  own  provisions  by  its 
own  authority,  it  will  follow  that,  in  order  to  the  inviolable  maintenance  of 
that  equality  of  privileges  and  immunities,  the  national  judiciary  ought  to  pre- 
side in  all  cases  in  which  one  state  or  its  citizens  are  opposed  to  another  state 
or  its  citizens." 

Now,  if  this  be  a  right  or  privilege  guarantied  by  the  constitution  to  citizens 
of  one  state  in  their  controversies  with  citizens  of  another,  it  is  plain  that  it 
cannot  be  taken  away  from  the  plaintiff  by  any  legislation  of  the  state  in  which 
the  defendant  resides.  If  A.,  B.  and  C,  with  other  dormant  or  secret  partners, 
be  empowered  to  act  by  their  representatives,  to  sue  or  to  be  sued  in  a  collective 
or  corporate  name,  their  enjoyment  of  these  privileges,  granted  by  state  au- 
thority, cannot  nullify  this  important  right  conferred  on  those  who  contract 
with  them.  It  was  well  remarked  by  Mr.  Justice  Catron,  in  his  opinion  deliv- 
ered in  the  case  of  Rundle,  already  referred  to,  that  ^'  if  the  United  States 
courts  could  be  ousted  of  jurisdiction,  and  citizens  of  other  states  be  forced 
into  the  state  courts,  without  the  power  of  election,  they  w^ould  often  be  de- 
privedy  in  great  cases,  of  all  benefit  contemplated  by  the  constitution;  and  in 
many  cases  be  compelled  to  submit  their  rights  to  judges  and  juries  who  are 
inhabitants  of  the  cities  where  the  suit  must  be  tried,  and  to  contend  with 
powerful  corporations,  where  the  chances  of  impartial  justice  would  be  greatly 
against  them;  and  where  no  prudent  man  would  engage  with  such  an  antag- 
onist, if  be  could  help  it.  State  laws,  by  combining  large  masses  of  men  under 
a  corporate  name,  cannot  repeal  the  constitution.  All  corporations  must  have 
tmstecs  and  representatives,  who  are  usually  citizens  of  the  state  where  the 
corporation  is  created ;  and  these  citizens  can  be  sued  and  the  corporate  prop- 
erty charged  by  the  suit.  Nor  can  the  courts  allow  the  constitutional  security 
to  be  evaded  by  unnecessary  refinements,  without  inflicting  a  deep  injury  on  the 
institutions  of  the  country." 

Let  us  now  examine  the  reasons  which  are  considered  so  conclusive  and  im- 
perative that  they  should  compel  the  court  to  give  a  construction  to  this  clause 
of  the  constitution  practically  destructive  of  the  privilege  so  clearly  intended 
to  be  conferred  by  it.  '^  A  corporation,  it  is  said,  is  an  artificial  person,  a  mere 
legal  entity,  invisible  and  intangible."  This  is  no  doubt  metaphysically  true 
in  a  certain  sense.  The  inference,  also,  that  such  an  artificial  entity  ^^  cannot 
be  a  citizen  "  is  a  logical  conclusion  from  the  premises  which  cannot  be  denied. 
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But  a  citizen  who  has  made  a  contract,  and  has  a  "controversy  "  with  a  corpo- 
ration, naay  also  say,  with  equal  truth,  that  he  did  not  deal  with  a  mere  meta- 
physical abstraction,  but  with  natural  persons;  that  his  writ  has  not  been 
served  on  an  imaginary  entity,  but  on  men  and  citizens;  and  that  his  ccrtitract 
was  made  with  them  as  the  legal  representatives  of  numerous  unknown  asso- 
ciates, or  secret  and  dormant  partners. 

The  necessities  and  conveniences  of  trade  and  business  require  that  such 
numerous  associates  and  stockholders  should  act  by  representation,  and  have 
the  faculty  of  contracting,  suing  and  being  sued  in  a  factitious  or  collective 
name.  But  these  important  faculties,  conferred  on  them  by  state  legislation, 
for  their  own  convenience,  cannot  be  wielded  to  deprive  others  of  acknowledged 
rights.  It  is  not  reasonable  that  those  who  deal  with  such  persons  should  be 
deprived  of  a  valuable  privilege  by  a  syllogism,  or  rather  sophism,  which  deals 
subtly  with  words  and  names,  without  regard  to  the  things  or  persons  they  are 
used  to  represent. 

Nor  is  it  reasonable  that  representatives  of  numerous  unknown  and  ever- 
changing  associates  should  be  permitted  to  allege  the  different  citizenship  of 
one  or  more  of  these  stockholders,  in  order  to  defeat  the  plaintiff's  privilege. 
It  is  true  that  these  stockholders  are  corporators,  and  represented  by  this  "  jurid- 
ical person,"  and  come  under  the  shadow  of  its  name.  But  for  all  the  pur- 
poses of  acting,  contracting  and  judicial  remedy,  they  can  speak,  act  and  plead 
only  through  their  representatives  or  curators.  For  the  purposes  of  a  suit  or 
controversy,  the  persons  represented  by  a  corporate  name  can  appear  only  by 
attorney,  appointed  by  its  constitutional  organs.  The  individual  or  personal 
appearance  of  each  and  every  corporator  would  not  be  a  compliance  with  the 
exigency  of  the  writ  of  summons  or  distringas.  Though,  nominally,  they  are 
not  really  parties  to  the  suit  or  controversy.  In  courts  of  equity,  where  there 
are  very  numerous  associates  having  all  the  same  interest,  they  may  plead  and 
be  impleaded  through  persons  representing  their  joint  interests,  and,  as  in  the 
case  between  the  northern  and  southern  branches  of  the  Methodist  Church, 
lately  decided  by  this  court,  the. fact  that  individuals  adhering  to  each  divisioi* 
were  known  to  reside  within  both  states  of  which  the  parties  to  the  suit  were 
citizens  was  not  considered  as  a  valid  objection  to  the  jurisdiction. 

In  courts  of  law,  an  act  of  incorporation  and  a  corporate  name  are  necessary 
to  enable  the  representatives  of  a  numerous  association  to  sue  and  be  sued. 
"  And  this  corporation  can  have  no  legal  existence  out  of  the  bounds  of  the 
sovereignty  by  which  it  is  created.  It  exists  only  in  contemplation  of  law  and 
by  force  of  the  law;  and  where  that  law  ceases  to  operate,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation."  Bank  of 
Augusta  V,  Earle,  13  Pet.,  519  (Corp.,  §§  1123-35).  The  persons  who  act  under 
these  faculties,  and  use  this  corporate  name,  may  be  justly  presumed  to  be  resi- 
dent in  the  state  which  is  the  necessary  habitat  of  the  corporation,  and  where 
alone  they  can  be  made  subject  to  suit;  and  should  be  estopped  in  equity  from 
averring  a  different  domicile  as  against  those  who  are  compalted  to  seek  them 
there,  and  can  find  them  there  and  nowhere  else.  If  it  were  otherwise,  it 
would  be  in  the  power  of  ever^^  corporation,  by  electing  a  single  director  resid- 
ing in  a  different  state,  to  deprive  citizens  of  other  states  with  whom  they  have 
controversies,  of  this  constitutional  privilege,  and  compel  them  to  resort  to 
state  iribunals  in  cases  in  which,  of  all  others,  such  privilege  may  be  considered 
most  valuable. 

But  it  is  contended  that,  notwithstanding  the  court,  in  deciding  the  ques- 
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tion  of  jurisdiction,  will  look  behind  the  corporate  or  collective  name  given  to 
the  party  to  find  the  persons  who  act  as  the  representatives,  iuirators  or  trust- 
ees of  the  association,  stockholders,  or  cestui  que  trusts^  and  in  such  capacity 
are  the  real  parties  to  the  controversy,  yet  that  the  declaration  contains  no 
suflSoient  averment  of  their  citizenship.  Whether  the  averment  of  this  fact  be 
snflScient  in  law  is  merely  a  question  of  pleading.  If  the  declaration  sets  forth 
facts  from  which  the  citizenship  of  the  parties  may  be  presumed  or  legally 
inferred,  it  is  sufficient.  The  presumption  arising  from  the  habitat  of  a  corpora- 
tion in  the  place  of  its  creation  being  conclusive  as  to  the  residence  or  citizen- 
ship of  those  who  use  the  corporate  name,  and  exercise  the  faculties  conferred 
by  it,  the  allegation  that  the  ^'  defendants  are  a  body  corporate  by  the  act  of 
the  general  assembly  of  Maryland  "  is  a  sufficient  averment  that  the  real  de- 
fendants are  citizens  of  that  state.  This  form  of  averment  has  been  used  for 
many  years.  Any  established  form  of  words  used  for  the  expression  of  a  par- 
ticular fact  is  a  sufficient  averment  of  it  in  law.  In  the  case  of  Gassies  v. 
Ballon,  6  Pet.,  761,  the  petition  alleged  that  ^Hhe  defendant  had  caused  him- 
self to  be  naturalized  an  American  citizen,  and  that  be  was  at  the  time  of  filing 
the  petition  residing  in  the  parish  of  West  Baton  Kouge."  This  was  held  to  be 
a  sufficient  averment  that  he  was  a  citizen  of  the  state  of  Louisiana.  And  the 
court  say:  "A  citizen  of  the  United  States,  residing  in  any  state  of  the  Union, 
is  a  citizen  of  that  state."  They  also  express  their  regret  that  previous  decis- 
ions of  this  court  had  gone  so  far  in  narrowing  and  limiting  the  rights  con- 
ferred by  this  article  of  the  constitution.  And  we  may  add,  that  instead  of 
viewing  it  as  a  clause  conferring  a  privilege  on  the  citizens  of  the  different 
states,  it  has  been  construed  too  often  as  if  it  were  a  penal  statute,  and  as  if  a 
construction  which  did  not  adhere  to  its  very  letter,  without  regard  to  its 
obvious  meaning  and  intention,  would  be  a  tyrannical  invasion  of  some  power 
supposed  to  be  secured  to  the  states  or  not  surrendered  by  them. 

The-right  of  choosing  an  impartial  tribunal  is  a  privilege  of  no  small  prac- 
tical importance,  and  more  especially  in  cases  where  a  distant  plaintiff  has  to 
contend  with  the  power  and  influence  of  great  numbers  and  the  combined 
wealth  wielded  by  corporations  in  almost  every  state.  It  is  of  importance  also 
to  corporations  themselves  that  they  should  enjoy  the  same  privileges  in  other 
states,  where  local  prejudices  or  jealousy  might  injuriously  affect  them. 

With  these  remarks  on  the  subject  of  jurisdiction  we  will  now  proceed  to 
notice  the  various  exceptions  to  the  rulings  of  the  court  on  the  trial.  The 
declaration,  besides  a  count  for  work  and  labor  done  and  services  rendered  in 
procuring  certain  legislation  in  Virginia,  demands  the  sum  of  $50,000  on  a 
special  contract  made  with  the  defendants,  through  a  committee  of  the  board 
of  directors,  dated  12th  of  December,  18tl6,  as  follows: 

**  On  motion,  it  was  resolved  that  the  president  be  and  is  hereby  authorized, 

in  addition  to  the  agent  heretofore  employed  by  the  committee  for  the  same 

purpose,  to  employ  and  make  arrangements  with  other  responsible  persons  to 

attend  at  Richmond  during  the  present  session  of  the  legislature,  in  order  to 

superintend  and  further  any  application  or  other  proceeding  to  obtain  the  right 

of  way  through  the  state  of  Virginia  on  behalf  of  this  company,  and  to  take  all 

proper  measures  for  that  purpose;  that  he  also  be  authorized  to  agree  with 

snob  agent  or  agents,  in  case  a  law  shall  be  obtained  from  the  said  legislature, 

during  its  present  session,  authorizing  the  company  to  extend  their  road  through 

that  state  to  a  point  on  the  Ohio  river  as  low  down  the  river  as  Fishing  Creek; 

and  the  stockholders  of  this  company  shall  afterwards  accept  such  law  as  may  be 
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obtained,  and  determine  to  act  under  it;  or,  in  case  a  law  should  be  passed 
authorizing  the  construction  of  a  railroad  from  any  point  on  the  Ohio  river 
above  the  mouth  of  the  Little  Kanawha  and  below  the  city  of  Wheeling,  with 
authority  to  intersect  with  the  present  Baltimore  &  Ohio  Railroad ;  and  the 
stockholders  of  the  Baltimore  &  Ohio  Kailroad  Company  shall  determine  ta 
accept  and  adopt  said  law,  or  shall  become  the  proprietors  thereof,  and  prose- 
cute their  road  according  to  its  provisions,  then  in  either  of  the  said  cases  the 
president  shall  be  and  is  authorized  to  pay  to  the  agent  or  agents  whom  he  may 
employ  in  pursuance  of  this  resolution,  the  sum  of  $50,000  in  the  six  per  cent, 
bonds  of  this  company  at  their  par  value,  and  to  be  made  payable  at  any  time 
within  the  period  of  five  years.  Resolved,  that  it  shall  be  expressly  stipulated 
in  the  agreement  with  the  said  agent  or  agents  employed  pursuant  to  this  reso- 
lution, and  as  a  condition  thereof,  that  if  no  such  law  as  aforesaid  shall  pass,  or 
if  any  law  that  may  be  passed  shall  not  be  accepted,  or  adopted  or  used  by  the 
stockholders,  the  said  agents  shall  not  be  entitled  to  receive  any  compensation 
whatever  for  the  service  they  may  render  in  the  premises,  or  for  any  expense 
they  may  incur  in  obtaining  such  law  or  otherwise." 

And  also  the  following  resolution  of  January  13,  1847:  '*On  motion,  it  was 
unanimously  resolved,  that  the  right  of  Mr.  Marshall  to  the  compensation 
under  the  existing  contract  shall  attach  upon  the  passage  of  a  law  at  the  present 
session  of  the  legislature  giving  the  right  of  way  to  Parkersburg  or  to  Fishing 
Creek  either  to  the  Baltimore  &  Ohio  Railroad  Company,  or  to  an  independ- 
ent company :  Provided  this  company  accept  the  one  and  adopt  and  act  under 
the  other,  as  contemplated  by  the  contract."        ' 

And  also  a  letter  from  the  president  of  the  company,  of  February  11,  1847, 
containing  a  further  modification  of  the  terms  as  exhibited  in  the  following 
extract:  '*In  this  crisis,  if  after  the  utmost  exertion  nothing  better  can  be 
done,  if  it  were  practicable  to  pass  Mr.  Hunter's  substitute  with  Fish  Creek 
instead  of  Fishing  Creek,  we  would  not  undertake  to  prevent  the  passage  of 
such  a  law.  We  would  then  refer  the  whole  question  to  the  stockholders;  and 
I  am  authorized  to  say  that,  everything  else  failing,  if  such  a  law  as  is  indi* 
cated  pass,  and  the  stockholders  adopt  it  and  act  under  it  in  the  manner  con- 
templated by  the  contract,  your  compensation  shall  apply  to  that  as  to  any 
other  aspect  of  the  case." 

The  defendants  gave  notice  of  the  following  grounds  of  defense,  as  those 
upon  which  they  intended  to  rely :  '^  1.  That  the  agreement  sought  to  be  en- 
forced by  the  plaintiff,  admitting  his  ability  to  make  it  out  by  legal  proof  to 
the  extent  of  his  pretensions,  was  an  agreement  contrary  to  the  policy  of  the 
law,  and  which  cannot  be  sustained.  2.  That,  admitting  the  said  agreement 
to  be  a  valid  one,  which  the  courts  would  enforce,  yet  the  plaintiff  is  not  enti- 
tled to  recover  because  he  failed  to  accomplish  the  object  for  which  it  was  en- 
tered into.  3.  That  the  law  of  Virginia,  which  was  accepted  by  the  defendants 
after  it  had  been  modified  by  the  waiver  of  the  city  of  Wheeling,  as  mentioned 
in  the  plaintiff's  notice,  was  not  obtained  through  the  efforts  of  the  plaintiff, 
but  against  his  strenuous  opposition,  and  furnishes  him  no  ground  for  his  pres- 
ent claim.  4.  That  there  was  a  final  settlement  between  the  plaintiff  and  de- 
fendants, after  the  passage  of  the  Virginia  law  aforesaid,  which  concludes  him 
on  this  behalf."  . 

On  the  trial  the  plaintiff,  after  giving  in  evidence  the  contract  as  above  stated, 
produced  various  letters  and  documents  tending  to  show  the  measures  pursued 
and  their  result  —  a  particular  recapitulation  of  these  facts  is  not  necessary, 
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and  would  incumber  the  case.  A  very  brief  outline  will  suffice  to  an  under* 
standing  of  the  points  to  be  considered. 

It  appears  that  the  defendants  were  desirous  to  obtain,  from  the  legislature 
of  Virginia,  the  grant  of  a  right  of  way,  so  as  to  strike  the  Ohio  river  as  low 
down  as  possible,  in  view  of  a  connection  from  thence  towards  Cincinnati.  It 
was  the  interest  of  the  people  of  Wheeling  to  prevent,  if  possible,  the  termi- 
nus of  the  road  on  the  Ohio  from  being  anywhere  else  but  at  their  city.  In 
the  winter  of  1846-7,  the  antagonist  parties  came  into  collision  a^ain  before 
the  legislature  of  Virginia,  at  Richmond.  In  this  contest,  the  plaintiff  acted 
as  general  agent  of  the  defendants,  under  the  contract  in  question.  The  bills 
granting  the  desired  franchise  to  the  defendants  were  defeated  in  every  form 
proposed  by  them,  and  a  substitute,  altered  and  amended  to  suit  the  interests 
of  Wheeling,  was  finally  passed  in  face  of  the  strenuous  opposition  of  the 
defendants.  The  plaintiff  afterwards  admitted  his  defeat  and  want  of  success 
in  fulfilling  the  conditions  of  bis  contract.  He  at  the  same  time  demanded 
and  received  the  sum  of  $600  for  expenses  of  agents,  etc.  But  as  Wheeling 
and  defendants  both  desired  the  extension  of  the  road  to  the  Ohio,  they  finally 
agreed  to  a  compromise,  modifying  the  operation  of  the  act  under  which  the 
road  has  since  been  completed. 

The  defendants  then  offered  in  evidence,  in  support  of  their  defense,  on  the 
ground  of  illegality  of  the  contract,  a  letter  from  the  plaintiff  to  the  president 
of  the  board,  dated  17th  November,  1846,  with  an  accompanying  document,  in 
which  plaintiff  proposes  himself  as  agent,  and  states  his  terms;  and  the  course 
he  advises  to  be  pursued,  and  the  means  to  be  used  to  insure  success;  and  also 
a  letter  from  the  president  in  answer  thereto,  stating  his  inability  to  act  on  his 
individual  responsibility,  and  inviting  an  interview;  together,  also,  with  a  let- 
ter from  the  same,  dated  12th  of  December,  in  which  he  says:  "I  am  now 
prepared  to  close  an  arrangement  with  you  on  the  basis  of  your  communica- 
tion of  the  17th  of  November." 

The  plaintiff's  objection  to  the  admission  of  these  documents  in  evidence, 
and  the  reception  of  them,  form  the  subject  of  the  first  bill  of  exceptions.  In 
order  to  judge  of  the  competency  and  relevancy  of  these  documents  to  the 
issue  in  the  case,  it  will  be  necessary  to  give  a  brief  statement  of  some  portion 
of  their  contents.  The  letter  of  November  17th  commences  by  referring  to  a 
former  interview  and  a  promise  to  submit  a  plan,  in  writing,  by  which  it  was 
supposed  the  much  desired  right  of  way  through  Virginia  might  be  procured 
from  the  legislature.  It  proposes  that  the  writer  should  be  appointed,  as  agent 
of  the  company,  to  manage  'Hhe  delicate  and  important  trust."  It  states 
that,  as  the  business  required  '^  absolute  secrecy,"  he  could  not  safely  get  testi- 
monials as  to  his  qualifications;  but  that  he  had  '^considerable  experience  as  a 
lobby  member"  before  the  legislature  of  Virginia,  and  could  allege  *'an  osten* 
Bible  reason"  for  his  presence  in  Eichmond,  and  his  active  interference,  without 
disclosing  his  real  character  and  object. 

The  accompanying  document  explains  the  cause  of  previous  failures,  and 
shows  what  remedy  or  counteracting  influence  should  be  employed.  It  an- 
nounces that  'Mog-rolling "  was  the  principal  measure  used  to  defeat  them 
before.  That  it  has  grown  into  a  system ;  that,  however  '^  skilful  and  unscrupu- 
lous" the  friends  of  defendants  may  have  been  in  this  respect,  still  their 
opponents  had  got  the  advantage,  being  present  on  the  ground,  and  *'  using  out- 
door influence."  That  it  was  necessary  to  meet  their  opponents  with  their  own 
weapons.    That  the  mass  of  the  members  of  the  legislature  were  ^'careless  and 
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good  natured,"  and  "  engaged  in  idle  pleasures,*'  capable  of  being  "  moulded 
like  wax"  by  the  "most  pressing  influences."  That,  to  get  the  vote  of  this 
careless  mass,  "efficient  means"  must  be  adopted.  That,  through  their  " kind 
and  social  dispositions,"  they  may  be  approached  and  influenced  to  do  anything 
not  positively  wrong,  "  where  they  can  act  without  fear  of  their  constituents." 
That,  to  the  accomplishment  of  success,  it  was  necessary  to  have  "  an  active, 
interested  and  well  organized  influence  about  the  house."  That  these  agents 
"must  be  inspired  with  an  earnest,  nay,  anxious,  wish  for  success,"  "and  have 
their  whole  reward  depending  on  it."  "  Give  them  nothing  if  they  fail,  endow 
them  richly  if  they  succeed."  "  Stimulate  them  to  active  partisanship  by  the 
strong  lure  of  high  profit." 

That,  in  order  to  the  "  requisite  secrecy,"  the  company  should  know  but  one 
agent,  and  he  select  the  others;  that  the  cost  of  all  this  will  "necessarily  be 
great,"  as  the  result  can  be  obtained  "  only  by  offers  of  high  contingent  com- 
pensation ; "  that  "  high  services  cannot  be  had  at  a  low  bid,"  and  that  he  would 
not  be  willing  to  undertake  the  business  unless  "provided  with  a  fund  of  at 
least  $50,000."  As  the  contract  was  made  "on  the  basis  of  this  communica- 
tion," there  can  be  no  doubt  as  to  its  legal  competence  as  evidence  to  show  the 
nature  and  object  of  the  agreement.  As  parts  of  one  and  the  same  transac- 
tion, they  Tnay  be  considered  as  incorporated  in  the  contract  declared  on.  The 
testimony  is  therefore  competent     Is  it  relevant? 

As  the  first  three  propositions  contained  in  the  charge  of  the  court  have  ref- 
erence to  the  question  of  the  relevancy  of  this  matter  to  the  issues,  they  may 
well  be  considered  together.     They  are  as  follows: 

"1.  If,  at  the  time  the  special  contract  was  made  upon  which  this  suit  is 
brought,  it  was  understood  between  the  parties  that  the  services  of  the  plaintiff 
were  to  be  of  the  character  and  description  set  forth  in  his  letter  to  the  presi- 
dent of  the  railroad  company,  dated  November  17,  1846,  and  the  paper  therein 
inclosed,  and  that,  in  Consideration  of  the  contingent  compensation  mentioned 
in  the  contract,  he  was  to  use  the  means  and  influences  proposed  in  his  letter 
and  the  accompanying  paper,  for  the  purpose  of  obtaining  the  passage  of  the 
law  mentioned  in  the  agreement,  the  contract  is  against  the  policy  of  the  law, 
and  no  action  can  be  maintained. 

"2.  If  there  was  no  agreement  between  the' parties  that  the  services  of  the 
plaintiff  should  be  of  the  character  and  description  mentioned  in  his  letter  and 
communication  referred  to  in  the  preceding  instruction,  yet  the  contract  is 
against  the  policy  of  the  law,  and  void,  if,  at  the  time  it  was  made,  the  parties 
agreed  to  conceal  from  the  members  of  the  legislature  of  Virginia  the  fact  that 
the  plaintiff  was  employed  by  the  defendant,  as  its  agent,  to  advocate  the  pas- 
sage of  the  law  it  desired  to  obtain,  and  was  to  receive  a  compensation  in  money 
for  his  services,  in  case  the  law  was  passed  by  the  legislature  at  the  session 
referred  to  in  the  agreement. 

"3.  And  if  there  was  no  actual  agreement  to  practice  such  concealment,  yet 
he  is  not  entitled  to  recover  if  ho  did  conceal  from  the  members  of  the  leo:isla- 
ture,  when  advocating  the  passage  of  the  law,  that  he  was  acting  as  agent  for  the 
defendant,  and  was  to  receive  a  compensation  in  money  in  case  the  law  passed." 

§  556.  AU  contracts  are  void  hy  which  it  is  agreed  thatyfor  a  contingent  re- 
muneration, personal,  secret  and  sinister  influences  are  to  he  xised  to  procure 
desired  legislation.     Such  contracts  are  against  public  policy. 

It  is  an  undoubted  principle  of  the  common  law  that  it  will  not  lend  its  aid 
to  enforce  a  contract  to  do  an  act  that  is  illegal;  or  which  is  inconsistent  with 
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sound  morals  or  public  policy;  or  which  tends  to  corrupt  or  contaminate,  by 
improper  influences,  the  integrity  of  our  social  or  political  institutions.  Hence 
all  contracts  to  evade  the  revenue  laws  are  void.  Persons  entering  into  the 
marriage  relation  should  be  free  from  extraneous  or  deceptive  influences;  hence 
the  law  avoids  all  contracts  to  pay  money  for  procuring  a  marriage.  It  is  the 
interest  of  the  state  that  all  places  of  public  trust  should  be  filled  by  men  of 
capacity  and  integrity,  and  that  the  appointing  power  should  be  shieUed  from 
influences  which  may  prevent  the  best  selection;  hence  the  law  annuls  every 
contract  for  procuring  the  appointment  or  election  of  any  person  to  an  office. 
The  pardoning  power,  committed  to  the  executive,  should  be  exercised  as  free 
from  any  improper  bias  or  influence  as  the  trial  of  the  convict  before  the  court; 
consequently  the  law  will  not  enforce  a  contract  to  pay  money  for  soliciting 
petitions  or  using  influence  to  obtain  a  pardon.  Legislators  should  act  from 
high  considerations  of  public  duty.  Public  policy  and  sound  morality  do  there- 
fore imperatively  require  that  courts  should  put  the  stamp  of  their  disapproba- 
tion on  every  act,  and  pronounce  void  every  contract  the  ultimate  or  probable 
tendency  of  which  would  be  to  sully  the  purity  or  mislead  the  judgments  of 
those  to  whom  the  high  trust  of  legislation  is  confided. 

All  persons  whose  interests  may  in  any  way  be  affected  by  any  public  or 
private  act  of  the  legislature  have  an  undoubted  right  to  urge  their  claims  and 
arguments,  either  in  person  or  by  counsel  professing  to  act  for  them,  before 
legislative  committees,  as  well  as  in  courts  of  justice.  But  where  persons  act 
as  counsel  or  agents,  or  in  any  representative  capacity,  it  is  due  to  those  before 
whom  they  plead  or  solicit,  that  they  should  honestly  appear  in  their  true  char- 
acters, so  that  their  arguments  and  representations,  openly  and  candidly  made, 
may  receive  their  just  weight  and  consideration.  A  hired  advocate  or  agent, 
assuming  to  act  in  a  different  character,  is  practicing  deceit  on  the  legislature. 
Advice  or  information  flowing  from  the  unbiased  judgment  of  disinterested 
persons  will  naturally  be  received  with  more  confidence  and  less  scrupulously 
examined  than  where  the  recommendations  are  known  to  be  the  result  of  pe- 
cuniary interest,  or  the  arguments  prompted  and  pressed  by  hope  of  a  large 
contingent  reward,  and  the  agent  *^ stimulated  to  active  partisanship  by  the 
strong  lure  of  high  profit."  Any  attempts  to  deceive  persons  intrusted  with 
the  high  functions  of  legislation,  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  all  the  injurious  effects  of  a 
direct  fraud  on  the  public. 

Legislators  should  act  with  a  single  eye  to  the  true  interest  of  the  whole 
people,  and  courts  of  justice  can  give  no  countenance  to  the  use  of  means 
which  may  subject  them  to  be  misled  by  the  pertinacious  importunity  and  in- 
direct influences  of  interested  and  unscrupulous  agents  or  solicitors.  Influ- 
ences secretly  urged  under  false  and  covert  pretenses  must  necessarily  operate 
deleteriously  on  legislative  action,  whether  it  be  employed  to  obtain  the  pas- 
sage of  private  or  public  acts.  Bribes,  in  the  shape  of  high  contingent  com- 
pensation, must  necessarily  lead  to  the  use  of  improper  means  and  the  exercise 
of  undue  influence.  Their  necessary  consequence  is  the  demoralization  of  the 
agent  who  covenants  for  them ;  he  is  soon  brought  to  believe  that  any  means 
which  will  produce  so  beneficial  a  result  to  himself  are  ^'proper  means;"  and 
that  a  share  of  these  profits  may  have  the  same  effect  of  quickening  the  per- 
ceptions and  warming  the  zeal  of  influential  or  ^'careless"  members  in  favor  of 
his  bill.  The  use  of  such  means  and  such  agents  will  have  the  effect  to  sub- 
ject the  state  governments  to  the  combined  capital  of  wealthy  corporations, 
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and  produce  universal  corruption,  commencing  with  the  representative  and 
ending  with  the  elector.  Speculators  in  legislation,  public  and  private,  a  com- 
pact corps  of  venal  solicitors,  vending  their  secret  influences,  will  infest  the 
capital  of  the  Union  and  of  every  state,  till  corruption  shall  become  the  nor- 
mal condition  of  the  body  politic,  and  it  will  be  said  of  us  as  of  Rome — 
(unne  Homce  venale. 

That  the  consequences  we  deprecate  are  not  merely  visionary,  the  act  of  con- 
gress of  1853  (10  Stats,  at  Large,  170),  c.  81,  "to  prevent  frauds  upon  the  treas- 
ury of  the  United  States,"  may  be  cited  as  legitimate  evidence.  This  act  annuls 
all  champertous  contracts  with  agents  of  private  claims.  2.  It  forbids  all  of- 
ficers of  the  United  States  to  be  engaged  as  agents  or  attorneys  for  prosecuting 
claims,  or  from  receiving  any  gratuity  or  interest  in  them  in  consideration 
of  having  aided  or  assisted  in  the  prosecution  of  them,  under  penalty  of  fine 
and  imprisonment  in  the  penitentiary.  3.  It  forbids  members  of  congress,  un- 
der a  like  penalty,  from  acting  as  agents  for  any  claim  in  consideration  of  pay 
or  compensation,  or  from  accepting  any  gratuity  for  the  same.  4.  It  subjects 
any  person  who  shall  attempt  to  bribe  a  member  of  congress  to  punishment  in 
the  penitentiary,  and  the  party  accepting  the  bribe  to  the  forfeiture  of  his 
office. 

If  severity  of  legislation  be  any  evidence  of  the  practice  of  the  offenses 
prohibited,  it  must  be  the  duty  of  courts  to  take  a  firm  stand,  and  discounte- 
nance, as  against  the  policy  of  the  law,  any  and  every  contract  which  may  tend 
to  introduce  the  offenses  prohibited.  Nor  are  these  principles  now  advanced 
for  the  first  time.  Whenever  similar  cases  have  been  brought  to  the  notice  of 
courts  they  have  received  the  same  decision.  Without  examining  them  partic- 
ularly, we  would  refer  to  the  cases  of  Fuller  v.  Dame,  18  Pick.,  472;  Hatzfield 
Vy  Gulden,  7  Watts,  152;  Oiippinger  v,  Hepbaugh,  5  Watts  &  Serg.,  315;  Wood 
V.  M'Cann,  6  Dana,  366;  and  Hunt  v.  Test,  8  Ala.,  719;  Commonwealth  v. 
Callaghan,  2  Virginia  Cas.,  460. 

§  557.  Secrecy  usually  a  hadge  of  fraud. 

The  sum  of  these  cases  is:  1.  That  all  contracts  for  a  contingent  compensa- 
tion for  obtaining  legislation,  or  to  use  personal  or  any  secret  or  sinister  influ- 
ence on  legislators,  is  void  by  the  policy  of  the  law.  2.  Secrecj%  as  to  the 
character  under  which  the  agent  or  solicitor  acts,  tends  to  deception,  and  is 
immoral  and  fraudulent;  and  where  the  agent  contracts  to  use  secret  influ- 
ences, or  voluntarily,  without  contract  with  his  principal,  uses  such  means,  he 
cannot  have  the  assistance  of  a  court  to  recover  compensation. 

§558.  ^^  Log-roUing'^^  fraudulent  and  criminal. 

3.  That  what,  in  the  technical  vocabulary  of  politicians  is  termed  "log-roll- 
ing," is  a  misdemeanor  at  common  law,  punishable  by  indictment.  It  follows, 
as  a  consequence,  that  the  documents  given  in  evidence  under  the  first  bill  of 
exceptions  were  relevant  to  the  issue;  and  that  the  court  below  very  properly 
gave  the  instructions  under  consideration. 

We  now  come  to  the  last  three  exceptions  to  the  instructions  of  the  court, 
which  were  as  follows:  "4.  But  if  the  contract  was  made  upon  a  valid  and 
legal  consideration,  the  contingency  has  not  happened  upon  which  the  sqm'  of 
$50,000  was  to  be  paid  to  the  plaintiff  —  the  law  passed  by  the  legislature  of 
Virginia  being  different  in  material  respects  from  the  one  proposed  to  be  ob- 
tained by  the  defendant  by  the  agreement  of  February  11,  1847,  and  the  pas- 
sage of  which,  by  the  terms  of  that  contract,  was  made  a  condition  precedent 
to  the  payment  of  the  money.     5.  The  subsequent  acceptance  of  the  law  as 
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passed,  under  the  agreement  with  the  city  of  Wheeling,  stated  in  the  evidenoe, 
was  not  a  waiver  of  the  condition,  and  does  not  entitle  the  plaintiff  to  recover 
in  an  action  on  the  special  contract.  6.  There  is  no  evidence  that  the  plaintiff 
rendered  any  services,  or  was  employed  to  render  any,  under  any  contract,  ex- 
press or  implied,  except  the  special  contract  stated  in  his  declaration ;  and  as 
no  money  is  due  to  him,  under  that  contract,  he  cannot  recover  upon  the  count 
of  gitanium  meruit^ 

We  do  not  think  it  necessary,  in  order  to  justify  these  instructions  of  the 
court  below,  or  to  vindicate  our  affirmance  of  them,  to  enter  into  a  long  and 
perplexed  history  of  the  various  schemes  of  legislative  action  and  their  results, 
as  exhibited  by  the  testimony  in  the  case.  It  would  require  a  map  of  the 
country,  and  tedious  and  prolix  explanations.  Suffice  it  to  say,  that  after  a 
careful  examination  of  the  admitted  facts  of  the  case,  we  are  fully  satisfied  of 
the  correctness  of  the  instructions:  1.  Because  the  plaintiff,  by  his  own  show- 
ing, had  not  performed  the  conditions  which  entitled  him  to  demand  this  stipu- 
lated compensation.  2^  The  act  of  assembly  which  was  passed,  and  afterwards 
used  by  defendant  for  want  of  better,  was  obtained  by  the  opponents  of  de- 
fendants, and  in  spite  of  the  opposition  of  plaintiff;  and  the  fact  that  the  com- 
pany were  compelled  to  accept  the  act  under  modifications,  by  compromise 
with  their  opponents,  would  not  entitle  plaintiff  to  his  stipulated  reward.  8. 
By  the  stipulations  of  his  contract  he  is  estopped  from  claiming  under  a  quantum 
meruit^  as  his  whole  compensation  depended  on  success  in  obtaining  certain 
specified  legislation,  which  he  acknowledged  he  had  failed  to  achieve. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed  with  costs,  (a) 

Justices  Catbon,  Daniel  and  Campbell  dissented  on  the  question  of  juris- 
diction. 

Dissenting  opinion  by  Mb.  JusncE  Daniel. 

From  the  opinion  just  delivered^  I  must  declare  my  dissent.  In  the  settle- 
ment of  the  discreditable  controversy  between  the  parties  to  this  cause,  I  take 
no  part.  If  I  did,  I  should  probably  say  that  it  is  a  case  without  merits,  either 
in  the  plaintiff  or  in  the  defendants,  and  that  in  such  a  case  they  should  be 
dismissed  by  courts  of  justice  to  settle  their  dispute  by  some  standard  which  is 
cognate  to  the  transaction  in  which  they  have  been  engageil.  My  participa- 
tion in  this  case  has  reference  to  a  far  different  and  more  important  ingredient 
involved  in  the  opinion  just  announced,  namely,  the  power  of  this  court  to  ad- 
judicate this  cause  consistently  with  a  just  obedience  to  that  authority  from 
which,  and  from  which  alone,  their  being  and  their  every  power  are  derived. 

Ilaving  in  former  instances,  and  particularly  in  the  case  of  Eundle  v.  Dela- 
ware &  Baritan  Canal  Co.,  endeavored  to  expose  the  utter  want  of  jurisdiction 
in  the  courts  of  the  United  States  over  causes  in  which  corporations  shall  be 
parties  either  as  plaintiffs  or  defendants,  I  hold  it  to  be  unnecessary  in  this 
place  to  repeat  or  to  enlarge  upon  the  positions  maintained  in  the  case  above 
mentioned,  as  they  are  presented  in  14  How.,  95.  Indeed,  from  any  real  neces- 
sity for  enforcing  the  general  fundamental  proposition  contended  for  by  me 
in  the  case  of  Bundle  and  the  Delaware  &  Karitan  Canal  Company,  namely, 
that  under  the  second  section  of  the  third  article  of  the  constitution,  citizens 
only,  that  is  to  say,  men,  material,  social,  moral,  sentient  beings,  must  be 
parties,  in  order  to  give  jurisdiction  to  the  federal  courts,  I  am  wholly  relieved 
by  the  virtual,  obvious  and  inevitable  concessions,  comprised  in  the  attempt 

(a)  Affinnk«  MiiraluUl  v.  Baltimore,  etc..  K.  Co.,*  Touey,  2DL 
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now  essayed,  to  carry  the  provision  of  the  constitntion  beyond  either  its  philo- 
logical, technical,  pqlitical  or  vulgar  acceptation.  For  in  no  one  step  in  the 
progress  of  this  attempt  is  it  denied  that  a  corporation  is  not  and  cannot  be  a 
citizen,  nor  that  a  citizen  does  not  mean  a  corporation,  nor  that  the  assertion 
of  a  power  by  an  individual  outside  of  the  corporation,  and  interfering  with 
and  controlling  its  organization  and  functions  (whatever  might  be  the  degree 
of^  interest  owned  by  that  individual  in  the  corporation),  would  be  incompatible 
with  the  existence  of  the  corporate  body  itself.  Nothing  of  this  kind  is 
attempted.  But  an  effort  is  made  to  escape  from  the  effect  of  these  concessions 
by  assumptions  which  leave  them  in  all  their  force,  and  show  that  such  conces- 
sions and  assumptions  cannot  exist  in  harmony  with  each  other.  Thus  it  has 
been  insisted  that  a  corporation,  created  by  a  state,  can  have  no  being  or 
faculties  beyond  the  limits  of  that  state;  and  if  its  president  and  officers  reside 
within  that  state,  such  a  conjuncture  will  meet  and  satisfy  the  predicament 
laid  down  by  the  constitution. 

The  want  of  integrity  in  this  argument  is  exposed  by  the  following  ques- 
tions: 1.  Does  the  restriction  of  the  corporate  body  within  particular  geo- 
graphical limits,  or  the  residence  of  its  officers  within  those  limits,  render  it 
less  a  corporation,  or  alter  its  nature  and  legal  character  in  any  degree?  2.  Does 
the  restriction  of  the  corporate  faculties  within  given  bounds  necessarily^  or 
by  any  reasonable  presumption,  imply  that  the  interest  of  its  stockholders, 
either  in  its  property  or  its  acts,  is  confined  to  the  same  limits?  If  it  does, 
then  a  change  of  residence  by  officers,  agents  or  stockholders,  or  a  transfer  of 
a  portion  of  the  interests  ot  the  latter,  would  destroy  the  qualification  of  citi- 
zenship depending  upon  locality.  If  it  would  not  have  this  effect,  then  this 
anomalous  citizen  may  possess  the  rights  of  both  plaintiff  and  defendant,  nay, 
by  a  sort  of  plural  being  or  ubiquity,  may  be  a  citizen  of  every  state  in  the 
Union,  may  even  be  a  state  and  a  citizen  of  the  same  state  at  the  same  time. 

Again,  it  has  been  said  that  the  constitution  has  reference  merely  to  the 
interests  of  those  who  may  have  access  to  the  federal  courts;  and  that  pro- 
vided those  interests  can  be  traced,  or  presumed  to  have  existence  in  persons 
residing  in  different  states,  it  cannot  be  required  that  those  by  whom  such 
interests  are  legally  held  and  controlled,  or  represented,  should  be  alleged  or 
proved  to  be  citizens,  or  should  appear  in  that  character  as  parties  upon  the 
record.  In  reply  to  this  proposition,  it  may  be  asked,  upon  what  principle  any 
one  can  be  admitted  into  a  court  of  justice  ^apart  from  the  interest  he  may 
possess  in  the  matter  in  controversy;  and  whether  it  is  not  that  interest  alone, 
and  the  position  he  holds  in  relation  thereto,  which  can  give  him  access  to  any 
court?  But,  again,  the  language  of  the  constitution  refers  expressly  and  con- 
clusively to  the  civil  or  political  character  of  the  party  litigant,  and  constitutes 
that  character  the  test  of  his  capacity  to  sue  or  be  sued  in  the  courts  of  the 
United  States.  In  strict  accordance  with  this  doctrine  has  been  the  interpreta- 
tion of  the  constitution  from  the  early,  and  what  may  in  some  sense  be  called 
the  contemporaneous,  interpretation  of  that  instrument,  an  interpretation 
handed  down  in  an  unbroken  series  of  decisions,  until  crossed  and  disturbed  by 
the  anomalous  ruling  in  the  case  of  Letson  v.  The  Louisville  Railroad  Company. 

§  559.  To  maintain  an  action  in  the  federal  courts  the  parties  micst  be  citizens 
of  different  states^  and  tliat  fact  must  appear  in  the  record  by  positive  avermeniy 
and  the  cause  of  action  between  the  parties  m,ust  have  existed  ab  origine. 

Beginning  with  -the  case  of  Bingham  v,  Cabot,  in  3  Dal.,  382,  and«running 

through  the  cases  of  Turner  v.  Bank  of  North  America,  4  Dal.,  8;  Turner 
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V.  Enrille,  id.,  7;  Mossman  v,  Higginson,  id.,  12;  Abercrombie  v.  Dupuis,  1 
CraDcb,  343;  Wood  v.  Wagnon,  2  id.,  1;  Oapron  v.  Van  Noorden,  2  id.,  126; 
Strawbridge  v.  Cartiss,  8  id.,  267;  Bank  of  United  States  v.  Deveaux,  5  id.,  61 ; 
Hodgson  V.  Bowerbank,  5  id.,  303 ;  ^ew  Orleans  v.  Winter,  1  Wheat.,  91 ; 
Sullivan  v.  Fulton  Steaipboat  Co.,  6  Wheat.,  450, —  the  doctrine  is  ruled  and 
reiterated,  that,  in  order  to  maintain  an  action  in  the  courts  of  the  United 
States,  under  the  clause  in  question,  not  only  must  the  parties  be  citizens  of 
different  states,  but  that  this  character  must  be  averred  explicitly,  and  must 
appear  upon  the  record,  and  cannot  be  inferred  from  residence  or  locality, 
however  expressly  stated,  and  that  the  failure  to  make  the  required  averment 
will  be  fatal  to  the  jurisdiction  of  a  federal  court,  either  original  or  appellate; 
and  is  not  cured  by  the  want  of  a  plea  or  of  a  formal  exception  in  any  other 
form.  But  the  decisions  have  not  stopped  at  this  point;  they  have  ruled  that, 
to  come  within  the  meaning  of  the  constitution,  the  cause  of  action  must  have 
existed  ah  origins  between  citizens  of  different  states,  and  that  the  article  in 
question  cannot  be  evaded  by  a  transfer  of  rights,  which,  by  their  primitive  and 
intrinsic  character,  were  not  cognizable  in  the  courts  of  the  United  States  as  be- 
tween citizens  of  different  states.  See  Turner  v.  Bank  of  North  America,  already 
cited,  and  the  cases  of  Montalet  v.  Murray,  4  Oranch,  46 ;  and  Gibson  v.  Chew, 
16  Pet,  315.  It  is  remarkable  to  perceive  how  perfectly  the  case  of  Turner  v. 
The  Bank  of  North  America  covers  that  now  under  consideration,  and  how 
strongly  and  emphatically  it  rebukes  the  effort  to  claim,  by  indirect  and  violent 
construction,  powers  for  the  federal  courts  which  not  only  have  never  been 
delegated  to  them,  nor  implied  by  the  silence  of  the  constitution,  but  still  more, 
powers  assumed  in  defiance  of  its  express  inhibition.  In  the  case  last  men- 
tioned, the  plaintiffs  were  well  described  as  citizens  of  Pennsylvania,  suing 
Turner  and  others,  who  were  properly  described  as  citizens  of  North  Carolina, 
apon  a  promissory  note  made  by  the  defendants,  and  payable  to  Biddle  &  Co., 
and  which,  by  assignment,  became  the  property  of  the  plaintiffs.  Biddle  &  Co. 
were  not  otherwise  described  than  as  ^^  using  trade  and  partnership"  at  Phila- 
delphia or  North  Carolina.  Upon  an  exception  upon  argument,  taken  for  the 
first  time  in  this  court,  Ellsworth,  chief  justice,  pronounced  its  decision  in 
these  words:  ^*  A  circuit  court  is  one  of  limited  jurisdiction,  and  has  cogni- 
sance not  of  causes  generally,  but  only  of  a  few.  specially  circumstanced, 
amoanting  to  a  small  proportion  of  the  cases  which  an  unlimited  jurisdiction 
wonld  embrace.  And  the  fair  presumption  is  (not  as  with  regard  to  a  court  of 
general  jurisdiction,  that  a  cause  is  within  its  jurisdiction  unless  the  contrary 
appears,  but  rather)  that  a  cause  is  without  its  jurisdiction  till  the  contrary 
appears. 

*'  This  renders  it  necessary,  inasmuch  as  the  proceedings  of  no  court  can  be 
valid  further  than  its  jurisdiction  appears  or  can  be  presumed,  to  set  forth  upon 
the  record  of  a  circuit  court  the  facts  or  circumstances  which  give  it  jurisdic- 
tion, either  expressly  or  in  such  manner  as  to  render  them  certain  by  legal  in- 
tendment. Amongst  those  circumstances,  it  is  necessary,  where  the  defendant 
appears  to  be  a  citizen  of  one  state,  t%  show  that  the  plaintiff  is  a  citizen  of 
acme  other  state,  or  an  alien ;  or  if,  as  in  the  present  case,  the  suit  be  upon  a 
promissory  note  by  an  assignee,  to  show  that  the  original  promisee  is  so,  for  by 
a  special  provision  of  the  statute  it  is  his  description  as  well  as  that  of  the  as- 
signee which  effectuates  the  jurisdiction ;  but  here  the  description  given  of  the 
promisee  only  is,  that  he  used  trade  at  Philadelphia  or  North  Carolina;  which, 
taking  either  place  for  that  where  he  used  trade,  contains  no  averment  that 
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he  was  a  citizen  of  a  state  other  than  that  of  North  Carolina,  or  an  alien,  nor 
anything  which  by  legal  intendment  can  amount  to  such  an  averment.'*  Let 
it  be  remembered  that  the  statute  alluded  to  by  Chief  Justice  Ellsworth  is 
nothing  more  nor  less  than  an  assertion  in  terms  of  the  second  section  of  the 
third  article  of  the  constitution ;  and  it  may  then  be  a§ked,  what  becomes  of  this 
awkward  attempt  to  force  upon  both  the  constitution  and  statute  a  constrnc- 
tion  which  the  just  meaning  of  both  absolutely  repels?  Everyone  must  be 
sensible  that  the  seat  of  a  man's  business,  of  his  daily  pursuits  and  occupations, 
must  probably,  if  not  necessarily,  be  the  place  of  his  residence;  yet  here 
we  find  it  expressly  ruled  that  such  a  commorancy  by  no  just  legal  intendment, 
any  more  than  by  express  language,  constitutes  him  a  citizen  of  that  commu- 
nity or  state  in  which  he  may  happen  to  be  then  residing  or  transacting  his 
business;  moreover,  it  is  familiar  to  every  lawyer  or  other  person  conversant 
with  history,  that  during  the  periods  of  greatest  jealousy  and  strictness  of  the 
English  polity,  aliens  were  permitted,  for  the  convenience  and  advancement  of 
commerce,  to  reside  within  the  realm,  and  to  rent  and  occupy  real  property;  but 
it  never  was  pretended  that  such  permission  or  residence  clothed  them  with  the 
character  or  with  a  single  right  pertaining  to  a  British  subject. 

Nor  has  the  doctrine  ruled  by  the  cases  just  cited  been  applied  to  proceed- 
ings at  law  alone,  in  which  a  peculiar  strictness  or  an  adherence  to  what  may 
seem  to  partake  of  form  is  adhered  to.  The  overruling  authority  of  the  con- 
stitution has  been  regarded  by  this  court  as  equally  extending  itself  to  equita- 
ble as  to  legal  rights  and  proceedings  in  the  courts  of  the  United  States.  Thus, 
in  the  case  of  Course  v.  Stead,  in  4  Dal,  22.  That  was  a  suit  in  equity  in  the 
circuit  court  of  the  United  States  for  the  district  of  Georgia,  in  which  it  wa» 
deemed  necessary  to  make  a  new  party  by  a  supplemental  bill.  This  last  bill 
recited  the  original  bill,  and  all  the  orders  which  had  been  made  in  the  cause, 
but  omitted  to  allege  the  citizenship  of  the  newly  made  defendant.  In  this 
case,  when  brought  here  by  appeal  from  the  court  below,  this  court  say,  in  ref- 
erence to  the  omission  to  aver  the  citizenship  of  the  new  party :  ^^  It  is  un- 
necessary to  form  or  to  deliver  any  opinion  upon  the  merits  of  this  cause;  let 
the  decree  of  the  circuit  court  be  reversed."  The  case  of  Jackson  v.  Ashton, 
in  8  Pet.,  148,  is  still  more  in  point.  This  also  was  a  suit  in  equity.  The  cap- 
tion of  the  bill  was  in  tUese  words :  '^  Thomas  Jackson  and  others,  citizens  of 
the  state  of  Virginia,  v.  The  Rev.  William  E.  Ashton,  a  citizen  of  Pennsylva- 
nia." What  said  this  court  by  its  organ,  Marshall,  chief  justice,  upon  this  state 
of  the  case?  ^'The  title  or  caption  of  the  bill  is  no  part  of  the  bill,  and  does 
not  remove  the  objection  of  the  defects  in  the  pleadings.  The  bill  and  pro- 
ceedings should  state  the  citizenship  of  the  parties  to  give  the  court  jurisdic- 
tion." la  th«se  last  decisions  must  be  perceived  the  most  emphatic  refutation 
of  this  newly  assumed  version  of  the  constitution,  which  affirms  that,  although 
by  the  language  of  that  instrument  citizenship,  and  neither  residence  nor  prop- 
erty, but  citizenship,  the  civil  and  political  relation  or  siatvSy  independently  of 
either,  is  explicitly  demanded,  yet  this  requisition  is  fully  satisfied  by  the  pre- 
sumption of  a  beneficiary  interest  in  property  apart  either  from  possession  or 
right  of  possession  or  from  any  legal  estate  or  title,  makes  the  interest  thus 
inferred  equivalent  with  citizenship  of  the  person  to  whom  interest  is  thus 
strangely  imputed.  Perhaps  the  most  singular  circumstance  attending  the 
interpolation  of  this  new  doctrine  is  the  effort  made  to  sustain  it  upon  the  rule 
stare  decisis.     After  the  numerous  and  direct  authorities  before  cited,  showing 

the  inapplicability  to  this  case  of  this  rule,  it  would  have  been  thought  a  priori 

234 


AS  TO  PUBUC  POLICY  OR  MORALITY.  S$  5ttD. 

that  the  very  last  aid  to  be  invoked  in  its  support  would  be  the  maxim  stare 
decisis.  For  this  new  class  of  citizen  corporations,  incongruous  as  it  must 
appear  to  every  legal  definition  or  conception,  is  not  less  incongruous  nor  less 
novel  to  the  relation  claimed  for  it,  or  rather  for  its  total  want  of  relation  to 
the  settled  adjudications  of  this  court.  It  is  strictly  a  new  creation,  an  alien 
and  an  intruder,  and  is  at  war  with  almost  all  that  has  gone  before  it,  and  can 
trace  its  being  no  further  back  than  the  case  of  Letson  v,  Louisville  R  Co. 

§  560,  Stare  decisis;  value  of  the  principle  when  rightly  applied.     Dangers 
front  its  perversion. 

The  principle  stare  decisis^  adopted  by  the  courts  in  order  to  give  stability  to 
private  rights,  and  to  prevent  the  mischiefs  incident  to  mutations  for  light  and 
insufficient  causes,  is  doubtless  a  wholesome  rule  of  decision  when  derived  from 
legitimate  and  competent  authority  and  when  limited  to  the  necessity  which 
shall  have  demanded  its  application ;  but  like  every  other  rule,  must  be  fruitful 
of  ill  when  it  shall  be  wrested  to  the  suppression  of  reason  or  duty  or  to  the 
arbitrary  maintenance  of  injustice,  of  palpable  error  or  of  absurdity.  Such  an 
application  of  this  rule  must  be  necessarily  to  rivet  upon  justice,  upon  social 
improvement  and  happiness,  the  fetters  of  ignorance,  of  wrong  and  usurpation. 
It  is  a  rule  which,  whenever  applied,  should  be  derived  from  a  sound  discre- 
tion— a  discretion  having  its  origin  in  the  regular  and  legitimate  powers  of 
those  who  assert  it.  It  can  never  be  appealed  to  in  derogation  or  for  the  de- 
struction of  the  supreme  authority  —  of  that  authority  which  created  and 
which  holds  in  subordination  the  agents  who^  functions  it  has  defined,  and 
bounded  by  clear  and  plainly-marked  limits.  Wherever  the  constitution  com- 
mands, discretion  terminates.  Considerations  of  policy  or  convenience,  if  ever 
appealed  to,  I  had  almost  said  if  ever  imagined,  in  derogation  of  its  mandate, 
become  an  offense.  Beyond  the  constitution  or  the  powers  it  invests,  every  act 
most  be  a  violation  of  duty,  an  usurpation. 

There  cannot  be  a  more  striking  example  than  is  instanced  by  the  case  be- 
fore as  of  the  mischiefs  that  must  follow  from  disregarding  the  language,  the 
plain  words,  or  what  may  be  termed  the  body,  the  corpus^  of  the  constitution, 
to  ramble  in  pursuit  of  some  ignis  fatuus  of  construction  or.  implication,  called 
its  spirit  or  its  intention  —  a  spirit  not  unfrequently  about  as  veracious  and  as 
closely  connected  with  the  constitution  as  are  the*  spirits  of  the  dead  with  the 
revolving  tables  and  chairs,  which,  by  a  fashionable  metempsychosis  of  tho  day, 
they  are  said  to  animate. 

The  second  section  of  the  third  article  of  the  constitution  prescribes  citi;sen- 
sbip  as  an  indispensable  requisite  for  obtaining  admission  to  the  courts  of  the 
United  States  —  prescribes  it  in  language  too  plain  for  misapprehension.  This 
court,  in  the  case  of  Deveaux  and  the  Bank  of  the  United  States,  yielded 
obedience,  professedly  at  any  rate,  to  the  constitutional  mandate,  for  they 
asserted  the  indispensable  requisite  of  citizenship;  but  in  an  unhappy  attempt 
to  reconcile  that  obedience  with  an  unwarranted  claim  to  power,  they  utterly 
demolished  the  legal  rights,  nay,  the  very  existence,  of  one  of  the  parties  to  the 
controversy,  thereby  taking  from  that  party  all  standing  or  capacity  to  appear 
in  any  court.  This  was  ignis  fatuus  No.  1.  This  was  succeeded  by  the  case 
of  Letaon  v.  Cincinnati  &  Louisville  R.  Co.,  in  which  by  a  species  of  judicial 
resurrection,  this  party,  the  corporation,  was  deierre^  raised  uj)  again,  but  was 
not  restored  to  the  full  possession  of  life  and  vigor  or  to  the  use  of  all  his  mem- 
bers and  facnlties,  nor  even  allowed  the  privilege  of  his  original  name;  but 
semi-animate,  and  in  virtue  of  some  rite  of  judicial  baptism,  though  "curtailed 
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of  bis  natural  dimensions,"  be  is  rendered  equal  to  a  release  from  tbe  thraldom 
of  constitutional  restriction,  and  made  competent  at  any  rate  to  the  power  of 
commanding  tbe  action  of  tbe  federal  courts.  This  is  ignis  fatuvs  No.  2. 
Next  in  order  is  tbe  case  of  Marshall  v,  Baltimore  &  Ohio  R.  Co.  This  is 
indeed  the  chef-cTcBuvre  amongst  tbe  experiments  to  command  the  action  of 
tbe  spirit  in  defiance  of  tbe  body  of  tbe  constitution.  ^ 

It  is  compelled,  from  tbe  negation  of  that  instrument,  by  some  necromantic 
influence,  potent  as  that  by  which,  as  we  read,  the  resisting  Pythia  was  con- 
strained to  yield  her  vaticinations  of  an  occult  futurity.  For  in  this  case  is 
manifested  the  most  entire  disregard  of  any  and  every  qualification,  political, 
civil,  or  local.  This  company  is  not  described  as  a  citizen  or  resident  of  any 
state;  nor  as  having  for  its  members  the  citizens  of  any  state;  nor  as  a  quasi 
citizen ;  nor  as  having  any  of  the  rights  of  a  citizen ;  nor  as  residing  or  being 
located  in  any  state,  or  in  any  other  place.  No  intimation  of  its  "  whereabout " 
is  alluded  to.  It  is  said  to  have  been  incorporated  by  tbe  state  of  Maryland ; 
but  whether  the  state  of  Maryland  had  authority  to  fix  its  locality,  or  ever 
directed  that  locality,  and  whether  that  be  in  tbe  moon  or  in  terra  incognita,  is 
nowhere  disclosed.  It  is  said  that  because  this  company  was  incorporated  by 
the  legislature  of  Maryland,  we  may  conjecture,  and  are  bound  to  conjecture, 
that  it  is  situated  in  Maryland,  and  must  possess  all  the  qualifications  apper- 
taining to  a  citizen  of  Maryland  to  sue  or  be  sued  in  the  courts  of  the  United 
States ;  and  this  inference  we  are  called  upon  to  deduce  in  opposition  to  the 
pleadings,  tbe  proofs,  and  tbe  arguments,  all  of  which  demonstrate  that  this 
corporation  claims  to  extend  its  property,  its  powers,  and  operations,  and  of 
course  its  locality,  over  a  portion  of  the  state  of  Virginia,  and  that  it  was  in 
reference  to  its  rights  and  operations  within  the  latter  state  that  the  present 
controversy  bad  its  origin. 

Thus  does  it  appear  to  me  that  this  court  has  been  led  on  from  dark  to 
darker,  until  at  present  it  is  environed  and  is  beaconed  onward  by  varying  and 
deceptive  gleams,  calculated  to  end  in  a  deeper  and  more  dense  obscurity.  In 
dread  of  the  precipices  to  which  they  would  conduct  me,  I  am  unwilling  to  trust 
myself  to  these  rambling  lights;  and  if  I  cannot  have  reflected  upon  my  steps 
tbe  bright  and  cheering  day-spring  of  the  constitution,  I  feel  bound  neverthe- 
less to  remit  no  effect  to  halt  in  what,  to  my  apprehension,  is  the  path  that 
terminates  in  ruin.  And  in  considering  the  tendencies  and  the  results  of  this 
progress,  there  is  nothing  which  seems  to  me  more  calculated  to  hasten  them, 
than  is  the  too  evidently  prevailing  disposition  to  trench  upon  the  barrier, 
which,  in  tbe  creation  by  the  several  states  of  the  federal  government,  they 
designed  to  draw  around  and  protect  their  sovereign  authority  and  their  social 
and  private  rights;  and  to  regard  and  treat  with  affected  derision  every  effort 
to  arrest  any  hostile  approach,  either  indirectly  or  openly,  to  the  consecrated 
precincts  of  that  barrier.  It  is  indeed  a  sad  symptom  of  the  downward  prog- 
ress of  political  morals,  when  any  appeal  to  the  constitution  shall  fail  to  "give 
us  pause,"  and  to  suggest  the  necessity  for  solemn  reflection.  Still  more  fear^ 
ful  is  the  prevalence  of  the  disposition,  either  in  or  out  of  office,  to  meet  tbe 
honest  or  scrupulous  devotion  to  its  commands  with  a  sneer,  as  folly  unsuited 
to  the  times,  and  condemned  by  that  new-born  wisdom  which  measures  the 
constitution  only  by  its  own  superior  and  infallible  standard  of  policy  and  con- 
venience. By  tbe  disciples  of  this  new  morality,  it  seems  to  be  thought  that 
the  mandates  or  axioms  of  the  constitution,  when  found  obstructing  the  way 

to  power,  and  when  they  cannot  be  overstepped  by  truth  or  logic,  may  be  con- 
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veniently  turned  and  shanned  under  the  denomination  of  abstractions  or  refine- 
ments; and  the  loyalsupporters  of  those  mandates  may  be  borne  down  under 
the  reproach  of  a  narrow  prejudice  of  fanaticism  incapable  of  perceiving 
through  the  letter,  and  in  contradiction  of  the  language  of  the  charter,  its  true 
spirit  and  intent;  and  as  being  wholly  behind  the  sagacity  and  requirements  of 
the  age. 

We  cannot,  however,  resist  the  disposition  to  ask  of  those  whose  expanded 
and  more  pervading  view  can  penetrate  beyond  the  palpable  form  of  the  charter, 
what  it  is  they  mean  to  convey  by  the  term  abstraction,  which  is  found  so  well 
adapted  to  their  purposes?  We  would,  with  becoming  modesty,  inquire 
whether  every  axiom  or  precept,  either  in  politics  or  ethics,  or  in  any  other 
science,  is  not  an  abstraction  ?  Whether  truth  itself,  whether  justice  or  com- 
mon honesty,  is  not  an  abstraction  {  And  we  would  further  ask  those  who  so 
deal  with  what  they  call  abstractions,  whether  they  design  to  assail  all  general 
precepts  and  definitions  as  incapable  of  becoming  the  fixed  and  fundamental 
basis  of  rights  or  of  duties.  The  philosophy  of  these  expositions  may  easily 
embrace  the  rejection  of  the  decalogue  itself,  and  might  be  particularly  effectual 
in  reference  to  that  injunction  which  forbids  the  coveting  of  all  that  appertains 
to  our  neighbor.  The  constitution  itself  is  nothing  more  than  an  enumeration 
of  general  abstract  rules,  promulged  by  the  several  states,  for  the  guidance  and 
control  of  their  creature  or  agent,  the  federal  government,  which  for  their 
exclusive  benefit  they  were  about  to  call  into  being.  Apart  from  these  abstract 
rales  the  federal  government  can  have  no  functions  and  no  existence.  All  its 
attribntes  are  strictly  derivative,  and  anj'^  and  every  attempt  to  transcend  the 
foandations  (those  proscribed  abstractions)  on  which  its  existence  depends  is 
an  attempt  at  anarchy,  violence  and  usurpation.  Amongst  the  most  danger- 
ous means,  perhaps,  of  accomplishing  this  usurpation,  because  its  application  is 
noiseless  whilst  it  is  persevering,  is  the  habitual  interference,  for  reasons  entirely 
insafiicient,  by  the  federal  authorities  with  the  governments  of  the  several 
states ;  and  this  too  most  commonly  under  the  strange  (I  had  almost  called  it 
the  preposterous)  pretext  of  guarding  the  people  of  the  states  against  their  own 
governments,  constituted  of,  and  administered  by,  their  own  fellow-citizens, 
bound  to  them  by  the  sympathies  arising  from  a  community  or  identity  of  in- 
terests, from  intimate  intercourse,  and  selected  by  and  responsible  to  them- 
selves. Or  it  may  be  said,  under  the  excuse  of  protecting  the  people  of  the 
states  against  themselves,  converting  the  federal  government  in  reference  to 
the  states  into  one  grand  commission,  De  lunatico  inquirendo.  The  effect  of 
this  practice  is  to  reduce  the  people  of  the  states  and  their  governments  under 
an  habitual  subserviency  to  federal  power;  and  gives  to  tbe  latter  whatever 
has  been,  and  ever  must  be,  the  result  of  intervention  by  a  foreign,  a  powerful, 
and  interested  mediator,  the  lion's  share  in  every  division.  For  myself,  I  would 
never  hunt  with  the  lion.  I  would  anxiously  avoid  his  path;  and  as  far  as  pos- 
sible keep  him  from  my  own ;  always  bearing  in  mind  the  pregnant  reply  told 
in  the  Apologue  as  having  been  made  to  his  gracious  invitation  to  visit  him  in 
his  lair;  that  although  in  the  path  that  conducted  to  its  entrance  innumerable 
footprints  were  to  be  seen,  yet  in  the  same  path  there  could  be  discerned  Nulla 
vestigia  retroraum.  The  vortex  of  federal  encroachment  is  of  a  capacity  ample 
enough  for  the  ingulfing  and  retention  of  every  power;  and  inevitably  must  a 
catastrophe  like  this  ensue,  so  long  as  a  justification  of  power,  however  ob- 
tained, and  the  end  of  every  hope  of  escape  or  redemption,  can^  to  the  sicken- 
ing and  desponding  sense,  in  the  iron  rule  of  stare  decisis^  be  proclaimed.     A 
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rule  which  says  to  us:  "The  abuse  has  been  already  put  in  practice;  it  has  by 
practice,  merely,  become  sanctified ;  and  may  therefore  be  repeated  at  pleas- 
ure." The  promulgation  of  a  doctrine  like  this  does  indeed  cut  off  all  hope  of 
redress,  of  escape,  or  of  redemption,  unless  one  may  be  looked  for,  however 
remote,  in  a  single  remedy  —  that  sharp  remedy  to  be  applied  by  the  true 
.  original  sovereignty  abiding  with  the  states  of  this  Union,  namely/a  reorgan- 
ization of  existing  institutions,  such  as  shall  give  assurance  that  if  in  their 
definition  and  announcement  their  rights  can,  by  their  appointed  agents,  be 
esteemed  as  abstractions  merely,  yet  in  the  concrete,  that  is,  in  the  exercise 
and  enjoyment,  those  rights  are  real  and  substantive,  and  may  neither  be 
impaired  nor  denied. 

My  opinion  is  that  this  cause  should  have  been  dismissed  by  the  circuit  court 
for  want  of  jurisdiction,  and  should  now  be  remanded  to  that  court  with  in- 
struction for  its  dismission. 

Dissenting  opinion  by  Mb.  Justice  Campbell. 

I  dissent  from  that  portion  of  the  opinion  of  the  court  which  affirms  the 
jurisdiction  of  the  circuit  court  in  this  case.  The  question  involves  a  con- 
struction of  a  clause  in  the  constitution,  and  arises  under  circumstances  which 
make  it  proper  that  I  should  record  the  reasons  for  the  dissent. 

The  conditions  under  which  corporations  might  be  parties  to  suits  in  the 
courts  of  the  United  States  engaged  the  attention  of  this  court  not  long  after 
its  organization.  At  the  session  of  the  court  in  1809,  three  cases  exhibited 
questions  of  jurisdiction  in  regard  to  them,  under  three  distinct  aspects.  The 
Bank  of  the  United  States  v,  Deveaux  was  the  case  of  a  corporation  plaintiff, 
whose  corporators  were  described  as  citizens  of  Pennsylvania  suing  a  citizen 
of  Georgia  in  the  federal  court  of  that  state.  The  case  of  Wood  v.  Maryland 
Insurance  Company  was  that  of  a  corporation  defendant,  whose  corporators 
were  properly  described,  sued  in  the  state  of  its  charter.  And  the  case  of 
Hope  Insurance  Company  v.  Boardman  was  that  of  a  "legally  incorporated 
body,"  sued  in  the  state  from  which  it  derived  its  charter,  and  was  "  legally 
established,"  but  of  whose  corporators  there  was  no  description.  5  Cranch, 
57,  61,  78. 

§  561*  To  make  a  corporation  a  proper  party  in  a  cause  in  the  federal  courts^ 
it  must  be  averred  that  its  corporators  are  citizens  of  a  state  other  than  the  state 
of  the  opposite  party. 

The  cases  were  argued  together  by  counsel  of  eminent  ability,  with  prepara- 
tion and  care,  and  were  decided  by  the  court  with  much  deliberation  and 
solemnity.  Chief  Justice  Marshall  declared  the  opinion  of  the  court  to  be, 
"that  the  invisible,  intangible  and  artificial  being,  the  mere  legal  entity,  a  cor- 
poration aggregate,  is  certainly  not  a  citizen,  and  consequently  cannot  sue  or 
be  sued  in  the  courts  of  the  United  States  unless  the  rights  of  the  members  in 
this  respect  can  be  exercised  in  the  corporate  name."  As  it  appeared  in  the 
two  cases  first  mentioned,  that  the  corporators  might  sue  and  be  sued  in  the 
courts  of  the  United  States  under  the  circumstances  of  the  cases,  the  court  on 
those  cases  treated  them  "as  a  company  of  individuals  who,  in  transacting 
their  joint  concerns,  had  used  a  legal  name,"  and  for  the  reason  "  that  the 
right  of  a  corporation  to  litigate  depended  upon  the  character  (as  to  citizen- 
ship) of  the  members  which  compose  it,  and  that  a  body  corporate  cannot  be  a 
citizen  within  the  meaning  of  the  constitution.  The  judgment  in  the  last  case 
was  reversed  for  want  of  jurisdiction." 
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In  Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat,  450,  the  defendant  was 
described  as  a  body  corporate,  incorporated  by  the  legislature  of  the  state  of 
New  York,  for  the  purpose  of  navigating,  by  steamboats,  the  waters  of  East 
river  or  Long  Island  Sound,  in  that  state.  This  corporation  was  sued  in  New 
York.  Upon  appeal,  this  court  determined  that  the  circuit  court  had  no  jaris- 
diction  of  the  defendant.  In  Breithaupt  v.  Bank  of  Georgia,  1  Fet.,  238,  that 
corporation  was  sued  in  that  state,  but  this  court  certified  '*  that  as  the  bill  did 
not  aver  that  the  corporators  of  the  Bank  of  Georgia  are  citizens  of  the  state 
of  Georgia,  the  circuit  court  had  no  jurisdiction  of  the  case.'^  In  Yicksburg 
Bank  v.  Slocomb,  14  Fet.,  60,  a  corporation  was  sued  by  a  citizen  of  a  different 
state,  in  the  state  of  its  charter,  but  it  appearing  by  plea  that  two  of  its  cor- 
porators were  citizens  of  the  same  state  as  the  plaintiff,  this  court  declined 
jurisdiction  for  the  federal  tribunals.  This  was  in  accordance  with  the  circuit 
decisions,  4  Wash.,  597;  3  Sumn.,  472;  1  Faine;  and  their  doctrine  was  re- 
peated in  Irvine  v.  Lowry,  14  Fet.,  293.  Such  was  the  condition  of  the  prece- 
dents in  this  court  when,  in  1844,  the  case  of  Louisville  R  Co.  v.  Letson, 
2  How.,  497,  arose.  The  case  was  one  of  a  New  York  plaintiff  suing  a  South 
Carolina  corporation  in  that  state,  and  describing  its  corporators  as  citizens. 
It  appeared  by  plea,  among  other  things,  not  material  to  the  present  discussion, 
"  that  two  of  the  corporators  were  citizens  of  North  Carolina." 

In  similar  pleas  before  this  it  had  appeared  that  the  corporators  belonged  to 
the  state  of  the  adverse  party,  and  consequently  were  within  the  exclusion 
of  the  eleventh  section  (1  Stats,  at  Large,  78)  of  the  judiciary  act  of  1789.  In 
the  present  case,  the  plaintiff  was  a  citizen  from  a  different  state  from  these 
corporators.  The  court  notices  this  fact  as  a  peculiarity.  "The  point,"  they 
say,  "  has  never  before  been  under  the  consideration  of  this  court.  We  are 
not  aware  that  it  ever  occurred  in  either  of  the  circuits  until  it  was  made  in 
this  case.  It  has  not,  then,  been  directly  ruled  in  any  case."  The  court  pro- 
ceeded then  to  decide  that  there  was  jurisdiction  under  the  constitution,  for 
the  parties  were  citizens  of  different  states,  and  that  the  judiciary  act  did  not 
exclude  it.  Thus  was  this  point  in  the  plea  disposed  of,  upon  grounds  which 
unsettled  none  of  the  cases  before  cited.  The  court  avows  this,  and  says: 
^^Tbat  the  case  might  be  safely  put  upon  these  reasonings,"  conducted  'Mn  def- 
erence to  the  doctrines  of  former  cases."  It  then  proceeds :  "  But  there  is  a 
broader  ground  upon  which  we  desire  to  be  understood,  upon  which  we  alto- 
gether rest  our  present  judgment,  although  it  might  be  maintained  upon  the 
narrower  ground  already  suggested.  It  is,  that  a  corporation  created  by  and 
doing  business  in  a  particular  state  is  to  be  deemed,  to  all  intents  and  purposes, 
as  a  person,  although  an  artificial  person,  an  inhabitant  of  the  same  stsLte,  for 
the  purposes  of  its  incorporation,  capable  of  being  treated  as  a  citizen  of  that 
state,  as  much  as  a  natural  person." 

Since  the  decision  of  Letson's  case,  there  have  been  cases  of  corporations, 
suing  in  the  federal  courts  beyond  the  state  of  their  location,  and  suing  and 
being  sued  in  the  state  of  their  location,  in  which  this  question  might  have 
been  considered  in  this  court.  But  there  was  no  argument  at  the  bar,  and  no 
notice  of  it  in  the  opinion  of  the  court.  In  one  of  tiiese,  one  of  the  six  judges 
who  assisted  in  the  decision  of  Letson's  case  expressed  strongly  a  dis<approba- 
tion  of  its  doctrine,  while  another  limited  the  conclusions  of  the  court  to  the 
decision  of  the  case  then  before  it.    Rundle  v.  Delaware  Canal  Co.,  14  How.,  80. 

The  case  of  Indiana  li.  Co.  v,  Michigan  R.  Co.,  15  How.,  233,  presented  the 
question  now  before  us,  and  at  that  time  I  was  favorable  to  its  re-examination ; 
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but  this  was  expressly  waived  by  the  court,  and  the  case  decided  upon  another 
question  of  jurisdiction.  In  the  case  of  the  Methodist  Church,  there  was  but 
one  corporation  before  the  court  as  a  party.  The  two  corporators  who  com- 
posed that  were  defendants  in  their  corporate  as  well  as  individual  capacity. 
The  citizenship  of  all  the  parties  to  the  record  was  legally  declared;  and  the 
parties  to  the  record  legally  represented  all  the  interests  of  the  voluntary  asso- 
ciation at  issue.  In  reference  to  jurisdiction,  Justice  Washington  says:  '^The 
cases  of  a  voluntary  association  trustees,  executors,  partners,  legatees,  distrib- 
utees, parishioners,  and  the  like,  are  totally  dissimilar  to  a  corporation,  and  this 
dissimilarity  arises  from  the  peculiar  character  of  a  corporation  (4  Wash.,  595) ; 
and  this  is  clear  by  the  decisions  of  this  court.    4  Crancb,  806 ;  8  Wheat,  642. 

I  have  been  thus  specific  in  the  statement  of  the  precedents  in  the  court, 
that  it  may  appear  that  this  dissent  involves  no  attempt  to  innovate  upon  the 
doctrines  of  the  court,  but  the  contrary,  to  maintain  those  sustained  by  time 
and  authority  in  all  their  integrity.  The  declaration  before  us  describes  the 
defendant  "  as  a  body  corporate  by  act  of  the  general  assembly  of  Maryland/' 
and  corresponds,  therefore,  with  the  cases  cited  from  5  Cranch,  57;  6  Wheat., 
450;  1  Pet.,  238;  and  in  those  cases  jurisdiction  was  first  questioned  and  dis- 
claimed in  this  court.  These  cases  were  not  cited  in  Letson's  case,  and  are 
decisive  of  this.  If  we  search  the  record  for  facts  to  sustain  the  jurisdiction, 
we  can  collect  that  the  defendant  has  been  recognized  as  a  body  corporate  by 
the  legislature  of  Virginia,  is  commorant,  and  transacts  business  there  by  its 
authority,  has  for  its  corporators  citizens  and  a  city  of  that  state,  and  that  the 
'plaintiff  is  also  a  citizen  of  Virginia.  If  these  facts  are  considered  with  refer- 
ence to  the  question  of  jurisdiction,  all  the  cases  decided  by  this  court  on  this 
subject  have  principles  which  would  exclude  it.  Even  Letson's  case  prescribes 
that  the  corporation  should  carry  on  its  business  in  the  state  of  its  charter,  and 
that  case  hardly  contemplated  an  estoppel  such  as  is  described  in  the  opinion 
of  the  court. 

I  am  compelled  to  consider  this  case  as  uncontrolled  by  the  declaration  of 
doctrine  in  Letson's  case ;  nor  do  I  consider  the  cases  in  which  the  decision  of 
the  question  has  been  waived  as  obligatory.  I  cannot  look  for  the  conclusions 
of  this  court  or  any  of  its  members,  except  from  the  public,  authorized  and 
responsible  opinions  delivered  here  in  cases  legitimately  calling  for  them.  For 
this  conclusion  I  have  the  sanction  of  the  highest  authority.  Chief  Justice 
Marshall,  replying  to  the  argument  that  corporations  under  no  circumstances, 
and  by  no  averment,  could  be  a  party  to  a  suit  in  the  courts  of  the  United 
States,  says:  ^^Eepeatedly  has  this  court  decided  cases  between  a  corporation 
and  an  individual,  without  feeling  a  doubt  of  its  jurisdiction,"  and  adds: 
'^  Those  decisions  are  not  cited  as  authority,  for  they  were  made  without  a  con- 
sideration of  the  particular  point." 

The  inquiry  now  presented  is,  shall  I  concur  in  a  judgment  which  removes 
the  ancient  landmarks  of  the  court,  in  reference  to  its  jurisdiction,  and  which 
it  established  with  care  and  solemnity,  and  maintained  for  so  long  a  period 
with  consistency  and  circumspection?  I  am  compelled  to  reply  in  the  negative. 
A  corporation  is  not  a  citizen.  It  may  be  an  artificial  person,  a  moral  person, 
a  juridical  person,  a  legal  entity,  a  faculty,  an  intangible,  invisible  being;  but 
Chief  Justice  Marshall  employed  no  metaphysical  refinement,  nor  subtlety,  ndr 
sophism,  but  spoke  the  common  sense,  ^^  the  universal  understanding,"  as  he 
calls  it,  of  the  people,  when  he  declared  the  unanimous  judgment  of  this  court, 
^'  that  it  certainly  is  not  a  citizen." 
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Nor  were  corporations  within  the  contemplation  of  the  f ramers  of  the  consti- 
lotion  when  they  delegated  a  jurisdiction  over  controversies  between  the  citi- 
zens of  diBferent  states.  The  citation  by  the  court  from  The  Federalist  proves 
this.  It  is  said  by  the  writers  of  that  work,  "  that  it  may  be  esteemed  as  the 
basis  of  union  that  the  citizens  of  each  state  shall  be  entitled  to  all  the  immuni- 
ties and  privileges  of  citizens  of  the  several  states.*'  And  if  it  be  a  just  princi- 
ple that  every  government  ought  to  possess  the  means  of  executing  its  own 
provisions  by  its  own  authority,  it  will  follow  that,  in  order  to  the  inviolable 
maintenance  of  that  equality  of  immunities  and  privileges  to  which  citizens  of 
the  Union  will  be  entitled,  the  national  judiciary  ought  to  preside  in  all  cases 
in  which  one  state  or  its  citizens  are  opposed  to  another  state  or  its  citizens. 
Thus  to  administer  the  rights  and  privileges  of  citizens  of  the  different  states, 
held  under  a  constitutional  guaranty,  when  brought  into  collision  or  contro- 
versy—  rights  and  immunities  derived  from  the  constitutional  compact,  and 
forming  one  of  its  fundamental  conditions,  was  the  object  of  this  jurisdiction. 
The  commonplace  that  it  resulted  as  a  concession  to  the  possible  fears  and  ap* 
prehensions  of  suitors,  that  justice  might  not  be  impartially  administered  in  state 
jurisdiction,  soothing  as  it  is  to  the  o&icial  sensibilities  of  the  federal  courts, 
famishes  no  satisfactory  explanation  of  it. 

Ilence  the  interpretation  of  that  instrument  which  transferred  to  the  artificial 
persons  created  by  state  legislation  the  rights  or  privileges  of  the  corporators, 
derived  from  the  constitution  of  the  United  States,  as  citizens  of  the  Union,  and 
held  independently  and  without  any  relation  to  their  rights  as  corporators  — 
vras,  to  say  no  more,  a  broad  and  liberal  interpretation.  Nor  did  the  court  in 
Deveaux's  case  affect  the  least  self-denial  or  diffidence  in  making  the  bounds  of 
its  power.  It  declared  that  *'  the  duties  of  the  court,  to  exercise  a  jurisdiction 
where  it  is  conferred,  and  not  to  usurp  it  where  it  is  not  conferred,  are  of  equal 
obligation,"  and  in  this  spirit  rejected  a  jurisdiction  over  a  case  exactly  like  the 
present. 

§  562.  Corporations  have  no  extratey^ritorial  rights.  .  Their  powers  are  exer- 
cised  out  of  tlieir  state  only  hy  virtue  of  comity. 

The  doctrine  of  the  court  in  Bank  of  Augusta  v.  Earle,  13  Pet.,  519,  and 
Runyan  v.  Coster,  14  Pet.,  122,  to  the  result  that  corporations  have  no  extra- 
territorial rights,  but  that  the  legal  exercise  of  their  faculties,  extraterritorially, 
was  the  effect  of  a  rule  of  comity  among  the  states,  dependent  upon  their  policy 
and  convenience,  and  revocable  at  their  pleasure,  was  in  harmony  with  these 
judgments  of  the  court,  and  the  constitutional  principles  I  have  stated.  The 
administration  of  the  rules  of  domestic  policy  adopted  by  the  several  states,  in 
reference  to  these  artificial  creatures  of  a  domestic  legislation,  belonged  to  state 
jurisdictions,  and  were  ascertainable  from  its  laws  and  judicial  interpretations. 
But  when,  from  the  later  case  of  Letson,  it  was  supposed  that  these  legal  enti- 
ties bad  a  statues  which  admitted  them  to  the  federal  tribunals  by  a  constitu- 
tional recognition,  the  inquiry  at  once  arose,  for  what  purpose  was  this  privilege 
held?  The  interdependence  between  the  sections  of  the  constitution  which 
defined  the  privileges  and  immunities  of  citizens  of  the  Union,  and  the  jmrisdiction 
of  the  federal  courts  in  controversies  between  citizens  of  the  states,  was  known 
and  felt.  It  was  argued  that  the  capacity  to  sue  was  only  a  consequent  of  the 
right  to  contract,  to  hold  property,  and  to  perform  civil  acts.  They  com- 
menced, therefore,  an  agitation  of  the  state  courts  for  their  rights  as  "  citizens 
of  the  Union."  The  stfpreme  court  of  Kentucky,  12  B.  Mon.,  212,  repelling 
these  pretensions  and  exposing  their  perilous  character,  thus  refers  to  Letson's 
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case,  which  had  been  relied  on  for  their  support:  "There  are  some  expressions 
in  that  opinion  which  indicate  that  corporations  may  be  regarded  as  citizens  to 
ail  intents  and  purposes."  But  in  saying  this,  the  cDurt  went  far  beyond  the 
question  before  them,  and  to  which  it  may  be  assumed  that  their  attention  was 
particularly  directed.  So,  too,  in  IN^ew  Jersey,  3  Zab.,  429,  it  was  argued  that 
the  existence  of  the  extraterritorial  rights  of  corporations  *^  is  not  now  a  ques- 
tion of  comity  in  the  United  States,  but  a  constitutional  principle  incapable  of 
being  altered  by  state  legislation."  * 

And  opinions  from  jurists  of  pre-eminence  in  Massachusetts  and  New  York 
were  laid  before  the  court  to  sustain  the  argument  founded  upon  the  relaxing 
doctrines  of  thisoourt.  Thus  the  introduction  of  new  subjects  of  doubt,  con- 
test and  contradiction  is  the  fruit  of  abandoning  the  constitutional  landmarks. 
Nor  can  we  tell  when  the  mischief  will  end.  It  may  be  safely  assumed  that 
no  oflfering  could  be  made  to  the  wealthy,  powerful  and  ambitious  corporations 
of  the  populous  and  commercial  states  of  the  Union  so  valuable,  and  none 
which  would  so  serve  to  enlarge  the  influence  of  those  states,  as  the  adoption, 
to  its  full  import,  of  the  conclusion,  "  that  to  all  intents  and  purposes,  for  the 
objects  of  their  incorporation,  these  artificial  persons  are  capable  of  being 
treated  as  a  citizen  as  much  as  a  natural  person." 

The  supreme  court  of  Kentucky  says,  truly:  "The  apparent  reciprocity  of 
the  power  would  prove  to  be  a  delusion.  The  competition  for  extraterritorial 
advantages  would  but  aggrandize  the  stronger  to  the  disparagement  of  the 
weaker  states.  Besistance  and  retaliation  would  lead  to  conflict  and  confusion, 
and  the  weaker  states  must  either  submit  to  have  their  policy  controlled,  their 
business  monopolized,  their  domestic  institutions  reduced  to  insigniflcance,  or 
the  peace  and  harmony  of  the  states  broken  up  and  destroyed."  To  this  con- 
summation, this  judgment  of  the  court  is  deemed  to  be  a.progress.  The  word 
"  citizen,"  in  American  constitutions,  state  and  federal,  bad  a  clear,  distinct 
and  recognized  meaning,  understood  by  the  common  sense,  and  interpreted  ac- 
cordingly by  this  court  through  a  series  of  adjudications.  The  court  has  con- 
tradicted that  interpretation  and  applied  to  it  rules  of  construction  which  will 
undermine  every  limitation  in  the  constitution,  if  universally  adopted.  A 
single  instance  of  the  kind  awakens  apprehension,  for  it  is  regarded  as  a  link 
in  a  chain  of  repetitions. 

The  litigation  before  this  court,  during  this  term,  suGSces  to  disclose  the  com- 
plication, difficulty  and  danger  of  the  controversies  that  must  arise  before  these 
anomalous  institutions  shall  have  attained  their  legitimate  place  in  the  body 
politic.  Their  revenues  and  establishments  mock  at  the  frugal  and  stinted  con- 
ditions of  state  administration;  their  pretensions  and  demands  are  sovereign, 
admitting  impatiently  interference  by  state  legislative  authority.  And  from 
the  present  case,  we  learn  that,  disdainful  of  "the  careless  arbiters"  of  state 
interests,  they  are  ready  "  to  hover  about  them  "  in  "  efiicient  and  vigilant 
activity,"  to  make  of  them  a  prey;  and,  to  accomplish  this,  to  employ  corrupt- 
ing and  polluting  appliances.  I  am  not  willing  to  strengthen  or  to  enlarge  the 
connections  between  the  courts  of  the  United  States  and  these  litigants.  I  can 
consent  to  overturn  none  of  the  precedents  or  principles  of  this  court  to  bring 
them  within  their  control  or  influence.  I  consider  that  the  maintenance  of  the 
constitution,  unimpaired  and  unaltered,  is  a  greater  good  than  could  possibly  be 
effected  by  the  extension  of  the  jurisdiction  of  this  court,  to  embrace  any  class 
either  of  cases  or  of  persons. 
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Mr.  Jastice  Catron  authorizes  me  to  say  that  he  concurs  in  the  conclusions 
of  this  opinion.  Our  opinion  is,  that  the  judgment  of  the  circuit  court  should 
be  affirmed  for  the  want  of  jurisdiction. 

MEGUIRE  V.  CXDRWINE. 
(11  Otto,  108-113.    1879.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Swaynk. 

Statement  of  Facts. —  The  plaintiff  in  the  court  below  is  the  plaintiff  in 
error  here.  The  first  count  of  the  declaration  avers  that  in  consideration  of 
the  assistance  to  be  rendered  by  him  to  the  defendants'  testator  in  procuring 
him  to  be  appointed  special  counsel  of  the  United  States  in  certain  litigated 
cases  known  as  the  "  Farragut  prize  cases,"  and  also  in  consideration  of  the 
assistance  to  be  rendered  by  the  plaintiff  in  managing  and  carrying  on  the  de- 
fense in  those  cases, —  which  assistance  was  accordingly  rendered, —  the  testator 
promised  the  plaintiff  to  pay  him  one-half  of  all  fees  which  the  testator  should 
receive  as  such  special  counsel,  and  that  the  testator  did  receive  as  such  special 
counsel  in  those  cases  $29,950,  of  which  sum  the  plaintiff  was  entitled  to  be 
paid  one-half,  etc. 

The  second  count  is  substantially  the  same  with  the  first,  except  that  it  avers 
the  consideration  of  the  contract  to  have  been  the  assistance  to  be  rendered  by 
the  plaintiff  in  the  defense  of  the  cases  named,  and  is  silent  as  to  the  stipula^ 
tioD  that  he  was  to  assist  in  procuring  the  appointment  of  the  testator  as  spe- 
cial counsel  for  the  government.  The  third  is  a  common  count  alleging  the 
indebtedness  of  the  testator  to  the  defendant  for  work  and  labor  to  the  amount 
of  $12,975. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff  called  three  witnesses 
to  establish  the  contract  upon  which  he  sought  to  recover.  Lovel  testified  that 
^'  the  testator  also  stated  that  he  had  agreed  to  pay  the  plaintiff  one-half  of  all 
the  fees  he  should  receive  in  said  cases,  for  his  aid  in  getting  the  appointment 
of  special  counsel  and  for  the  assistance  which  the  plaintiff  was  to  render  in 
procuring  testimony  and  giving  information  for  the  management  of  the  defense 
in  said  cases." 

^'  On  cross>examination,  the  witness  said  he  knew,  before  his  said  conversa- 
tion with  R.  M.  Corwine,  and  before  Corwine  was  employed,  that  Mr.  Meguire, 
the  plaintiff,  had  the  selection  of  counsel  in  said  cases,  the  treasury  department 
only  restricting  him  to  the  selection  of  a  man  who  was  familiar  with  admiralty 
practice,  and  Mr.  Meguire  was  to  utilize  the  information  he  professed  to  have 
at  that  time.  The  bargain,  as  witness  understood  it,  was  that  in  consideration 
of  Meguire's  procuring  Corwine  to  be  employed  as  special  counsel  in  those  cases, 
and  of  assisting  him  in  getting  evidence  and  information,  Corwine  agreed  to 
pay  to  the  plaintiff  (Meguire)  one-half  of  the  fees  which  he  (Corwine)  might 
receive  from  the  United  States  for  services  in  said  cases. 

^^The  plaintiff  then  called  Lewis  S.  Wolls,  another  witness  in  his  behalf,  who, 
being  duly  sworn,  stated  that  since  the  commencement  of  this  suit —  he  thought 
seme  time  last  year  —  he  met  the  testator  (R.  M.  Corwine,  deceased)  in  the 
treasury  department,  and  had  a  conversation  with  him  about  the  plaintiff  and 
the  Farragut  cases.  Mr.  Corwine  was  very  angr}^  and  said  that  he  had  agreed 
to  pay  Mr.  Meguire  one-half  of  his  foes  in  the  Farragut  cases,  and  had  paid 
him  one-half  the  retainer  received  in  1SG9,  and  $:^,000  in  July,  1873,  and  hud 
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taken  his  receipt  in  full.  That  he  had  found  out  that  plaintiff  had  not  been 
the  means  of  his  appointment  as  special  counsel,  and  he  thought  he  had  paid 
the  plaintiff  enough." 

Wells  testified  further  that  upon  two  occasions  the  testator  told  hira  the 
plaintiff  was  assisting  him  in  the  preparation  of  the  defense  in  the  Farragut 
cases,  and  that  he  had  agreed  to  pay  to  the  plaintiff  one-half  of  his  fees  for  the 
plaintiff's  services.  This  is  all  that  is  found  in  the  record  touching  the  terms 
and  consideration  of  the  contract.  It  was  in  proof  by  a  late  solicitor  of  the 
treasury  that  the  plaintiff  strongly  urged  on  him  the  employment  of  the  tes- 
tator as  special  counsel,  and  that  at  the  instance  of  the  plaintiff  he  called  the 
attentipn  of  the  secretary  of  the  treasury  to  the  subject,  and  that  the  appoint- 
ment of  the  testator  was  thus  brought  about.  The  plaintiff  had  been  a  clerk 
in  New  Orleans,  in  the  office  of  Colonel  Holabird,  chief  quartermaster  of  the 
Department  of  the  Gulf  during  the  war,  and  had  possession  of  Holabird's 
papers,  from  which  he  derived  the  facts  communicated  to  the  testator  for  the 
defense  of  government  in  the  prize  suits  in  question.  It  was  not  controverted 
that  the  amount  of  fees  received  by  the  testator  was  $25,950,  and  that  he  paid 
over  to  the  plaintiff  $4,475  before  the  breach  occurred  between  them.  The 
further  sum  of  $8,500  was  claimed  by  the  plaintiff,  and  this  suit  was  brought 
to  recover  it.  The  learned  counsel  for  plaintiff  in  error  complains  in  his  brief 
that  "in  the  charge  of  the  court,  page  10,  the  jury  were  instructed  that  Hhe 
contract  set  out  in  the  first  count  of  the  declaration  was  illegal  and  void,  and 
that  the  plaintiff  could  not  recover  on  the  second  count  unless  the  jury  should 
find  that  the  parties  made  another  and  a  distinct  contract;'  ^and  in  the  first 
instruction  asked  by  the  defendants  and  given  b}^  the  court  the  jury  were  told 
that  such  an  arrangement  is  void,  because  it  is  contrary  to  public  policy,  and 
the  plaintiff  cannot  recover  in  any  form  of  action  for  any  services  rendered  or 
labor  performed  in  pursuance  thereof.'  .  .  .  '  There  can  be  no  doubt  that 
this  charge  was  fatal  to  the  plaintiff's  whole  case.  The  jury  were  not  allowed 
to  infer,  as  they  well  might  have  done  from  the  testimony  of  more  than  one  of 
the  witnesses,  that  the  testator,  after  his  appointment  as  special  counsel,  recog- 
nized an  implied  agreement  to  pay  the  plaintiff  half  of  his  fees  for  the  services 
of  the  latter  rendered  during  the  progress  of  the  business.' " 

In  our  view  of  the  record  this  is  the  turning  point  of  the  case.  The  objection 
taken  to  the  instructions  referred  to  is  not  so  much  to  them  in  the  abstract  as 
the  concrete.  The  complaint  is  that  they  closed  the  door  against  the  inference 
of  another  contract  which  the  jury  might  have  drawn  from  the  testimony  in 
the  case.  To  this  there  are  several  answers.  If  there  were  such  testimony,  it 
should  have  been  set  forth  in  the  record.  After  a  careful  examination,  we  have 
been  unable  to  find  any.  The  instructions  expressly  saved  the  right  of  the 
jury  to  find  another  and  a  different  contract,  and  their  attention  was  called 
to  the  subject.  They  found  none.  The  contract  objected  to  by  the  court  as  fa- 
tally tainted  was  proved  by  witnesses  called  by  the  plaintiff  himself.  He  neither 
proved  nor  attempted  to  prove  any  other.  It  was,  then,  neither  claimed  nor 
intimated  that  any  other  had  been  made.  After  the  views  of  the  court  were 
announced,  it  was  too  late  for  the  plaintiff  to  change  his  position  and  claim  for 
the  jury  the  right  to  wander  at  large  in  the  field  of  conjecture  and  find  as  a 
fact  what  the  evidence  wholly  failed  to  establish,  and  which,  if  found,  would 
have  thrown  on  the  court  the  necessity  to  set  aside  the  verdict  and  award  a 
new  trial. 

A  judge  has  no  right  to  submit  a  question  where  the  state  of  the  evidence 
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forbids  it.  Michigan  Bank  v.  Eldred,  d  Wall,  544.  On  the  contrary,  where 
there  is  an  entire  absence  of  testimony,  or  it  is  all  one  way,  and  its  conclusive- 
ness is  free  from  doubt,  it  is  competent  for  the  court  to  direct  the  jury  to  find 
accordingly.  Merchants'  Bank  v.  State  Bank,  10  id.,  604  (Banks,  §§  101-118). 
The  practice  condemned  in  Michigan  Bank  v.  Eldred  is  fraught  with  evil.  It 
tends  to  create  doubts  which  otherwise  might  not,  and  ought  not,  to  exist,  and 
may  confuse  the  minds  of  the  jury  and  lead  them  to  wrong  conclusions.  It 
the  instructions  here  under  consideration  are  liable  to  any  criticism,  it  is  that 
they  were  more  favorable  to  the  plaintiff  in  error  than  he  had  a  right  to  claim. 

§  563.  ^  contract  to  procure  employment  of  a  public^  character  for  another^ 
and  receive  tlierefor  one-half  the  emoluments^  is  against  public  policy  and  void. 

The  law  touching  contracts  like  the  one  here  in  question  has  been  often  con- 
sidered by  this  court,  and  is  well  settled  by  our  adjudications.  Marshall  v. 
Baltimore  &  Ohio  E.  Co.,  16  How.,  314  (§§  555-562,  supra);  Tool  Co.  v.  Norris, 
2  Wall.,  45  (§§  537-539,  supra);  Trist  v.  Child,  21  id.,  441  (§§  549-554,  supra); 
Coppeil  t;.  Hall,  7  id.,  542.  It  cannot  be  necessary  to  gp  over  the  same  ground 
again.  To  do  so  would  be  a  waste  of  time.  The  object  of  this  opinion  is 
rather  to  vindicate  the  application  of  our  former  rulings  to  this  record  than  to 
give  them  new  support  They  do  not  need  it.  Frauds  of  the  class  to  which 
the  one  here  disclosed  belongs  are  an  unmixed  evil.  Whether  forbidden  by  a 
statute  or  condemned  by  public  policy,  the  result  is  the  same.  No  legal  right 
can  spring  from  such  a  source.  They  are  the  sappers  and  miners  of  the  public 
welfare,  and  of  free  government  as  well.  The  latter  depends  for  its  vitality 
upon  the  virtue  and  good  faith  of  those  for  whom  it  exists,  and  of  those  by 
whom  it  is  administered.     Corruption  is  always  the  forerunner  of  despotism. 

In  Trist  v.  Child,  supra^  while  recognizing  the  validity  of  an  honest  claim 
for  services  honestly  rendered,  this  court  said:  ''But  they  are  blended  and  con- 
fused with  those  which  are  forbidden;  the  whole  is  a  unit,  and  indivisible. 
That  which  is  bad  destroys  that  which  is  good,  and  they  perish  together.  .  .  . 
Where  the  taint  exists  it  affects  fatally,  in  all  its  parts,  the  entire  body  of  the 
contract.  In  all  such  C2^es  potior  conditio  defendentis.  Where  there  is  turpi- 
tude, the  law  will  help  neither  party."  These  remarks  apply  here.  The 
contract  is  clearly  illegal,  and  this  action  was  brought  to  enforce  it.  This  con- 
clusion renders  it  unnecessary  to  consider  the  plaintiff^s  other  assignments  of 
error.  The  case  being  fundamentally  and  fatally  defective,  he  could  not  re- 
cover. Conceding  all  his  exceptions,  other  than  those  we  have  considered,  to 
be  well  taken,  the  errors  committed  could  have  done  him  no  harm,  and  opposite 
rulings  would  have  done  him  no  good.  In  either  view,  these  alleged  errors  are 
an  immaterial  element  in  the  case.     Barth  v.  Clise,  12  Wall.,  400. 

Judgment  affirm/cd. 

HILL  V.  SMITH. 
(21  Howard.  283-287.     185a) 

Error  to  IT.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Mr.  Justice  Griek. 

Statement  of  Faois. —  The  plaintifip's  demand  is  founded  on  the  following 
contract,  dated  August  17,  1853,  signed  by  defendants,  and  set  forth  at  length 
in  the  declaration : 

••Whereas  Henry  Hill,  of  Delaware  county,  has  proposed  to  convey  to  the 
Cincinnati,  Newcastle  &  Michigan  Kailroad  Company  a  certain  tract  of  land 
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in  Delaware  county,  containing  three  hundred  and  nine  acres,  for  the  consider- 
ation of  $6,100,  to  be  paid  in  the  capital  stock  of  said  company,  at  par,  on  the 
condition  that  Caleb  Smith  and  other  responsible  persons  will  guaranty  that 
the  said  stock  shall  be  worth  par  in  three  years  from  the  present  date,  and  in 
default  thereof  that  the  company  shall  make  it  up  to  par;  and  whereas  the 
said  Cincinnati,  Newcastle  &  Michigan  Eailroad  Company  have  agreed  by  a 
resolution  of  their  board  of  directors  to  accept  said  proposition:  Now,  we,  the 
undersigned,  in  consideration  of  the  premises,  hereby  guaranty  to  the  said 
Henry  Hill  that  the  said  stock  shall  be  worth  par  in  three  years  from  the  date 
of  this  instrument;  and  if  at  the  expiration  of  that  date  said  stock  shall  not  be 
worth  par,  we  guaranty  the  said  Henry  Hill  that  the  said  Cincinnati,  Newcastle 
&  Michigan  Eailroad  Company  shall  make  up  to  him  or  pay  him  whatever 
sum  the  said  stock  shall  be  worth  less  than  par,  so  as  to  make  the  said  stock 
worth  par  to  said  Henry  Hill  at  that  date." 

The  declaration  is  in  proper  form,  and  contains  all  the  averments  necessary 
to  show  a  breach  of  this  contract  and  the  consequent  liability  of  defendants. 
There  was  a  general  demurrer  to  the  declaration  and  judgment  for  the  defend- 
ants. 

§  664.  A  conircuit  guai^antying  that  ce7*tai7i  railroad  stock  shall  he  worth  par 
at  a  certain  date  is  valid. 

As  we  have  not  been  furnished  with  an  argument  on  behalf  of  defendants, 
we  are  at  a  loss  to  discover  on  what  grounds  it  is  supposed  that  this  judgment 
can  be  supported.  As  the  contract  is  in  writing,  signed  by  the  parties  to  be 
charged,  it  cannot  be  affected  by  the  statute  of  frauds ;  and,  although  the  term 
i  guaranty  "  is  usually  applied  to  a  collateral  undertaking  to  pay  the  debt  of 
another,  yet,  when  taken  in  connection  with  the  other  terras  of  the  instrument, 
this  is  clearly  an  original,  independent  contract.  If  it  had  been  under  seal,  the 
term  ^^covenant^^  would  have  been  the  technical  synonym  for  the  word  "guar- 
anty," as  here  used.  It  states  that  the  plaintiff  would  not  agree  to  sell  bis 
land  in  exchange  for  stock,  except  on  condition  that  defendants  should  guaranty 
that  the  stock  in  three  years  would  be  worth  par,  or  should  be  made  so  by  the 
corporation.  For  this  consideration  defendants  agree  to  make  it  so,  or,  in  other 
words,  to  pay  the  difference  between  the  cash  value  of  the  stock  on  that  day 
and  its  nominal  value. 

On  this  condition,  and  for  this  consideration,  the  plaintiff  agreed  to  convey 
bis  land  to  the  railroad  company;  and,  on  the  faith  of  defendants'  undertaking, 
he  has  conveyed  it,  and  accepted,  not  money,  but  certain  stock  which  defend- 
ants have  agreed  to  make  equal  to  money  by  a  certain  day.  The  declaration 
avers  that  at  the  time  specified  the  stock  was  wholly  worthless,  and  of  no 
value,  and  the  railroad  company  utterly  insolvent,  and  unable  to  pay  the  differ- 
ence; and  that  defendants,  having  full  notice  of  these  facts,  refuse  to  comply 
with  their  contract.  There  is  no  reason  why  this  contract  should  be  treated  as 
void  because  of  an  illegal  or  immoral  consideration.  Its  conditions  require  no 
previous  suit  to  be  instituted  against  any  one  as  principal  debtor.  The  declara- 
tion contains  every  necessary  averment:  a  valid  contract,  a  large  consideration 
paid,  and  a  breach  of  the  contract  by  defendants;  all  set  forth  in  proper  and 
technical  language.  The  plaintiff  is  therefore  entitled  to  judgment  on  the 
demurrer,  unless  the  court  below,  in  their  discretion,  shall  permit  the  defendants, 
on  payment  of  costs,  to  withdraw  their  demurrer,  and  plead  some  good  defense 
in  bar.  The  judgment  of  the  court  below  is  reversed,  and  record  remitted  for 
further  proceedings. 
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I 

FORSYTH  V.  WOODS. 
(11  Wallace,  484-488.     1870.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  Woods,  being  assignee  of  a  certain  bankrupt  firm,  sued 
Forsyth  to  recover  a  balance  alleged  to  be  due  the  firm.  Forsyth  had  been  jointly 
requested  by  the  individuals  who  composed  the  above  firm  to  become  a  surety 
for  one  of  them  upon  an  administration  bond;  he  had  been  told  by  them  that 
they  intended  to  make  the  administration  a  partnership  business,  and  to  share 
as  partners  all  gains  and  losses  resulting  from  it,  so  that,  in  signing  the  bond, 
he  would  become  the  surety  of  the  firm,  and  not  merely  of  one  partner.  The 
partnership  took  possession  of  the  assets  of  the  deceased  intestate,  afterwards 
became  bankrupt,  and  Forsyth,  as  surety  on  the  administration  bond,  was  com- 
pelled to  pay  a  large  sum.  In  like  manner  he  was  compelled  to  pay  upon  an* 
other  bond  given  by  the  other  partner  of  the  firm  as  administrator  upon 
another  estate.  If  the  partnership  was  liable  to  repay  Forsyth  the  sums  paid 
by  him  as  surety,  then  be  had  a  set-off  against  the  demand  of  the  assignee 
Woods.  Plaintiff  in  the  court  below  demurred,  his  demurrer  was  sustained, 
and  Forsyth  brought  the  case  to  this  court. 

§  565.  An  undertaking  hy  all  the  mernbers  of  a  jirra  is  not  necessarily  the 
contract  of  the  firm. 

Opinion  by  Mr,  Justice  Strong. 

If  it  be  conceded  that  such  a  joint  request  as  is  pleaded,  followed  by  an  as- 
sumption of  obligation  and  a  consequent  payment  of  money  in  pursuance  of 
it,  raised  an  implied  promise  on  the  part  of  those  who  joined  in  the  request  to 
reimburse  the  defendant,  it  is,  perhaps,  still  not  clear  that  it  was  a  partnership 
promise,  creating  a  debt  of  the  partnership,  and  therefore  entitled  to  priority 
in  bankruptcy  over  private  debts  of  the  partners.  It  is  not  pleaded  that  the 
firm  of  £.  P.  Tesson  &  Co.  requested  the  defendant  to  assume  the  obligation 
he  took,  though  it  is  averred  that  the  persons  who  constituted  the  firm  made 
that  request,  and  it  is  not  certain  that  a  promise  by  a  partnership  and  a  prom- 
ise by  the  individual  partners  collectively  have  the  same  effect  If  a  firm  be 
composed  of  two  persons,  associated  for  the  conduct  of  a  particular  branch  of 
business,  it  ^n  hardly  be  maintained  that  the  joint  contract  of  the  two  part- 
ners, made  in  their  individual  names,  respecting  a  matter  that  has  no  connec- 
tion with  the  firm  business,  creates  a  liability  of  the  firm  as  such.  The 
partnership  is  a  distinct  thing  from  the  partners  themselves,  and  it  would  seem 
that  debts  of  the  firm  are  different  in  character  from  other  joint  debts  of  the 
partners.  If  it  is  not  so,  the  rule  that  sets  apart  the  property  of  a  partnership 
exclasively,  in  the  first  instance,  for  the  payment  of  its  debts  may  be  of  little 
value.  That  rule  presumes  that  a  partnership  debt  was  incurred  for  the  bene- 
fit of  the  partnership,  and  that  its  property  consists,  in  whole  or  in  part,  of 
what  has  been  obtained  from  its  creditors.  The  reason  of  the  rule  fails  when 
a  debt  or  liability  has  not  been  incurred  for  the  firm  as  such,  even  though  all 
the  persons  who  compose  the  firm  may  be  parties  to  the  contract. 

§  566.  A'  promise  of  indemnity  for  doing  an  illegal  act  is  void. 

But  the  substantial  fault  of  the  plea  in  this  case  is  that,  at  best,  it  sets  up  an 
illegal  contract,  which  the  law  will  not  enforce.  The  promise,  if  any,  of  the 
firm  was  to  indemnify  the  defendant  for  doing  an  act  planned  and  intended  to 
enable  his  principal  in  the  administration  bond  to  commit  a  gross  breach  of 
trust    The  arrangement  was  entered  into  in  order  that  the  partnership  might 
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obtain  the  possession  of  all  the  effects,  goods,  chattels,  rights  and  credits  which 
had  belonged  to  the  intestate  decedent,  and-  which  were  assets  that  the  admin- 
istrator only  had  the  right  to  hold.  It  was  also  a  part  of  it  that  the  adminis- 
tration should  be  conducted  by  the  firm  and  not  by  the  person  to  whom  the 
probate  court  committed  it.  To  this  arrangement  the  defendant  became  a 
party,  and  he  signed  the  bond  in  view  of  it,  and  in  order  that  it  might  be 
carried  out.  This  appears  from  the  plea.  *  It  needs  no  argument  to  show  that 
the  transaction  was  against  the  policy  of  the  law  and  plainly  illegal. 

Letters  of  administration  are  a  trust.  They  are  granted  by  the  probate 
court  or  ordinary  because  of  confidence  reposed  in  the  grantee.  They  require 
him  to  take  exclusive  charge  of  the  personal  property  of  his  intestate  and  to 
bring  to  its  administration  his  own  personal  attention  and  judgment.  He  has 
no  right  to  allow  others  to  control  it  or  to  share  in  its  administration.  If  he 
does,  he  exposes  it  to  unnecessary  hazards,  and  subjects  it  to  the  disposition  of 
persons  in  whom  the  oflScer  of  the  law  has  reposed  no  confidence.  To  permit 
a  mercantile  or  a  banking  firm,  of  which  the  administrator  is  a  partner,  to 
take  the  assets  of  the  decedent's  estate  into  its  possession  and  to  share  in  the 
disposition  of  them  is  to  invite  what  the  plea  shows  happened  in  this  case,  mis- 
appropriation and  loss.  It  is  a  gross  breach  of  trust,  a  violation  of  legal  duty. 
It  must  be,  therefore,  that  any  contract  which  has  for  its  object  such  a  faith- 
less abandonment  of  the  duties  of  an  administrator  cannot  be  enforced  in  a 
court  of  law. 

It  is  not  to  be  said  that  the  implied  promise  of  the  partners  or  the  firm  was 
only  collateral  to  the  illegal  arrangement.  It  was  a  part  of  it.  The  signing 
of  the  bond  and  the  promise  to  indemnify  were  both  not  only  in  view  of  a  con- 
templated transfer  of  the  administrator's  duties  to  the  partnership,  but  they 
were  means  avowedly  selected  for  that  end.  It  follows  that  the  plea  set  up  no 
debt  to  the  defendant  due  from  the  bankrupt  firm  which  is  recoverable  at  law 
and  which  can  be  made  available  as  a  set-off.  The  demurrer  was  therefore 
correctly  sustained. 

Judgment  affirmed. 

ARNOLD  V.  CLIFFORD. 
(Circuit  Court  for  Massachusetts:  2  Sumner,  238,  289.     1835.)    ' 

Statement  of  Factts. —  Action  on  the  case  for  a  libel.  In  the  course  of  the 
trial,  the  question  aros^  whether,  supposing  the  publication  of  the  article  com- 
plained to  be  a  libel,  a  promise  by  the  defendant  to  indemnify  the  publisher 
was  valid  in  point  of  law. 

§  567.  A  promise  to  indemnify  one  for  doing  a  wrong  is  void  as  against 
public  policy. 

Opinion  by  Story,  J. 

I  have  not  the  least  doubt  upon  this  point.  A  promise  to  indemnify  another 
for  doing  a  private  wrong,  or  for  committing  a  public  crime,  is  against  public 
policy,  and  is  void  in  law.  It  is  common  learning,  that  among  tort-feasors, 
who  are  knowingly  such,  there  can  be  no  contribution  for  dantages  recov- 
ered against  any  one  of  them,  even  although  there  be  a  promise  of  indem- 
nity or  contribution.  A  fortiori^  the  same  doctrine  applies  to  cases  of 
indemnity  for  the  commission  of  a  public  crime.  JSTo  one  ever  imagined  that 
a  promise  to  pay  for  the  poisoning  of  another  was  capable  of  being  enforced 

in  a  court  of  justice.    It  is  universally  treated  as  illegal,  it  being  against  the 
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first  principles  of  jastioe,  and  morals,  and  religion.  The  man  who  is  hired  to 
publish  a  libel  against  another  is  guilty  of  an  offense  equally  reprehensible  in 
morals,  though  not  so  aggravated  in  its  character;  for  the  publication  may  not 
only  be  ruinous  to  the  reputation  of  the  individual  aspersed,  but  may  involve 
an  innocent  family  in  agonizing  distress,  and,  perhaps,  destroy  its  peace  for- 
ever. There  is  no  such  right  recognized  in  civil  society,  or,  at  least,  in  our 
forms  of  government,  as  the  right  of  slandering  or  calumniating  another.  The 
liberty  of  the  press  does  not  include  the  right  to  publish  libels.  Much  less 
does  it  include  the  right  to  be  indemnified  against  the  just  legal  consequences 
of  such  publications.  See  the  case  of  Colburn  v.  Patmore,  1  Cromp,  M.  &  K, 
73;  S.  C,  4  Tyrw.,  677;  Pearson  v.  Skelton,  1  Mees.  &  W.,  504. 

Verdict  for  the  plaintiff. 

WICKER  V.  HOPPOCK. 
(6  Wallace.  94-100.     1867.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  Chapin  &  Co.  We're  lessees  of  a  distillery  under  a 
three  years'  lease;  the  distillery  was  mortgaged  to  defendant  in  error  Hoppock, 
and  the  yearly  rent  was  to  be  paid  by  the  lessees  to  the  mortgagee.  Chapin 
&  Co.  occupied  the  distillery  for  some  months,  put  in  some  personal  property, 
and  then  assigned  the  lease  to  Wicker,  who  occupied  under  it.  Chapin  &  Co. 
failed  to  pay  the  rent,  and  Hoppock  accordingly  applied  to  Wicker,  who 
agreed  with  Hoppock  that  if  he  would  sue  Chapin  &  Co.,  obtain  judgment  for 
the  rent  they  owed,  and  levy  on  their  said  personal  property,  he  (Wicker) 
*^  would  bid  it  off  at  the  sale  for  whatever  the  judgment  and  costs  might  be." 
Hoppock  sued  Chapin  &  Co.,  and  obtained  judgment  for  $2,206.  They  were 
indebted  to  Wicker,  who  claimed  that  he  had  made  advances  to  them  on  the 
personal  property  above  mentioned,  and  a  part  of  which  he  removed.  Hoppock 
gave  notice  to  Wicker  of  his  intention  to  sell  under  his  execution,  and  of  the 
day  of  sale,  but  Wicker  did  not  attend  nor  make  any  bid,  and  all  the  property 
levied  on  was  sold  to  Hoppock  for  $2.  Thereupon  Hoppock  brought  suit  in  the 
court  below  against  Wicker  to  recover  for  the  breach  of  his  agreement  to  bid 
off  the  property  for  the  amount  of  the  judgment. 

The  court  below  charged :  1.  That  the  agreement  between  Hoppock  and 
Wicker  was  not  invalid  as  tending  to  prevent  the  fairness  of  a  judicial  sale,  and 
therefore  against  public  policy.  2.  That  the  measure  of  damages  was  the 
amount  of  the  judgments  with  interest  and  costs. 

Wicker  brotrght  the  case  to  thi^  court  on  writ  of  error. 

§  568.  The  contract  in  the  case  at  bar  was  valid. 

Opinion  by  Mr.  Justice  Swayne. 

It  is  said  that  the  agreement  between  the  parties  ''  was  invalid  because  cal- 
culated to  interfere  with  and  prevent  the  fairness  and  freedom  of  a  judicial 
sale;  and  prevent  competition,  and  therefore  against  public  policy." 

The  contract  was  that  the  defendant  in  error  should  procure  judgments 
against  Chapin  &  Co.  for  the  rent  in  arrear,  levy  upon  the  machinery  and  fixt- 
ures in  the  distillery,  and  expose  them  for  sale,  and  that  the  plaintiff  in  error 
should  bid  for  them  the  amount  of  the  judgments.  The  validity  of  such  an 
arrangement  depends  upon  the  intention  by  which  the  parties  are  animated, 
and  the  object  sought  to  be  accomplished.  If  the  object  be  fair  —  if  there  is 
no  indirection  —  no  purpose  to  prevent  the  competition  of  bidders,  and  such  is 
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not  the  necessary  effect  of  the  arrangement  in  a  way  contrary  to  public  policy, 
the  agreement  is  unobjectionable  and  will  be  sustained. 

In  one  of  the  cases  to  which  our  attention  has  been  called  (Pbippin  v.  Stick- 
ney,  3  Mete.,  384),  there  was  an  agreement  between  two  persons  that  one  of 
them  onl}'  should  bid,  and  that  after  buying  the  property  he  should  sell  a  part 
of  it  to  the  other  upon  such  terms  as  the  witnesses  to  the  agreement  should 
decide  to  be  just  and  reasonable  In  another  (Bame  v.  Drew,  4  Denio,  290),.it  was 
agreed  that  a  party  should  bid  a  certain  amount  for  a  steamboat,  about  to  be 
sold  under  a  chattel  mortgage,  and  transfer  to  the  mortgagor  an  undivided 
interest  of  one-third,  upon  his  paying  a  corresponding  amount  of  the  purchase 
money.  In  a  third  case  (Garrett  v.  Moss,  20  111.,  549),  the  agreement  was  be- 
tween a  senior  and  a  junior  mortgagee.  The  former  agreed  to  bid  the  amount 
of  his  debt  for  a  specific  part  of  the  mortgaged  premises.  In  each  of  these 
cases  the  arrangement  was  sustained  upon  full  consideration  by  the  highest 
judicial  authority  of  the  state. 

In  the  case  before  us  the  agreement  was  that  Wicker  should  bid.  There  was 
DO  stipulation  that  Hoppock  should  not.  There  was  nothing  which  forbade 
Hoppock  to  bid,  if  be'  thought  proper  to  do  so,  and  nothing  which  had  any 
tendency  to  prevent  bidding  by  others.  The  object  of  the  contract  obviously 
was  to  be  secure  —  not  to  prevent  bidding.  The  benefit  and  importance  of  the 
arrangement  to  the  interests  of  the  judgment  debtors  is  made  strikingly 
apparent  when  the  subject  is  viewed  in  the  light  of  the  consequences  which 
followed  the  breach  of  the  agreement.  Instead  of  the  property  selling  for  the 
amount  of  the  judgments,  Iloppock  was  the  only  bidder,  and  the  property 
sold  was  struck  off  to  him  for  a  nominal  sum.  There  was  no  error  in  the  ruling 
of  the  court  upon  this  subject. 

§  569.  Measure  af  damages. 

It  is  urged  that  the  court  erred  in  instructing  the  jury  that,  if  the  plaintiff 
was  entitled  to  recover,  the  measure  of  damages  was  the  amount  of  the  judg- 
ments, with  interest  and  the  cost.  The  general  rule  is,  that  when  a  wrong  has 
been  done,  and  the  law  gives  a  remed}',  the  compensation  shall  be  equal  to  the 
injury.  The  latter  is  the  standard  by  which  the  former  is  to  be  measured.  The 
injured  party  is  to  be  placed,  as  near  as  may  be,  in  the  situation  he  would  have 
occupied  if  the  wrong  had  not  been  committed.  In  some  instances  he  is  made 
to  bear  a  part  of  the  loss,  in  others  the  amount  to  be  recovered  is  allowed,  as  a 
punishment  and  example,  to  exceed  the  limits  of  a  mere  equivalent.  It  has 
been  held  that,  "  where  a  party  is  entitled  to  the  benefit  of  a  contract,  and  can 
save  himself  from  a  loss  arising  from  a  breach  thereof,  at  a  trifling  expense  or 
with  reasonable  exertions,  it  is  his  duty  to  do  it;  and  he  can  charge  the  delin- 
quent party  with  such  damages  only  as,  with  reasonable  endeavors' and  expense, 
he  could  not  prevent."  Miller  t?.  Mariners'  Church,  7  Greenl.,  56;  Russell  t). 
Butterfield,  21  Wend.,  304;  Ketchell  v.  Burns,  24  id.,  457;  Taylor  v.  Head,  4 
Paige,  571;  United  States  v.  Burnham,  1  Mason,  57. 

If  the  contract  in  the  case  before  us  were  one  6l  indemnity,  the  argument  of 
the  counsel  for  the  plaintiff  in  error  would  be  conclusive.  In  that  class  of 
cases  the  obligee  cannot  recover  until  he  has  been  actually  damnified,  and  he 
can  recover  only  to  the  extent  of  the  injury  he  has  sustained  up  to  the  time  of 
the  institution  of  the  suit.  But  there  is  a  well  settled  distinction  between  an 
agreement  to  indemnify  and  an  agreement  to  pay.  In  the  latter  case,  a  re- 
covery may  be  had  as  soon  as  there  is  a  breach  of  the  contract,  and  the  meas- 
ure of  the  damages  is  the  full  amount  agreed  to  be  paid.     In  a  note  of  Sergeant 
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Williams  to  Cutler  v.  Southern,  it  is  said  that  in  all  cases  of  covenants  to  indem- 
nify and  save  harmless,  the  proper  plea  is  non  damnifioatus,  and  that  if  there  is 
any  injury  the  plaintiflf  must  reply  it,  but  that  this  plea  "  cannot  be  pleadecj  when 
the  condition  is  to  disc/iarge  or  acquit  the  plaintiff  from  such  bond  or  other  par- 
ticular thing,  for  the  defendant  must  set  forth  affirmatively  tlie  special  man- 
ner of  performance."     Sanders,  117,  note  1. 

In  Port  V,  Jackson,  17  Johns.,  239,  the  assignee  of  a  lease  covenanted  to  fulfil 
all  the  covenants  which  the  lessee  was  bound  to  perform.  It  was  held  that  the 
agreement  was  substantially  a  covenant  to  pay  the  rent  reserved,  as  it  should 
accrue;  that  a  plea  of  non  damnificatus  was  bad,  and  that  the  assignor  could 
recover  the  amount  of  the  rent  in  arrear  as  soon  as  a  default  occurred,  without 
showing  any  injury  to  himself  by  the  delinquency  of  the  assignee.  The  as- 
signee was  liable  also  to  the  lessor  for  the  same  rent  by  privity  of  estate.  The 
judgment  was  unanimously  affirmed  by  the  court  of  errors.  In  jEj;  j!>ar^  Negus, 
7  Wend.,  503,  the  covenant  was  to  pay  certain  partnership  debts,  and  to  in- 
demnify the  covenantee,  a  retiring  partner,  against  them.  It  was  held  that  the 
covenant  to  indemnify  did  not  impair  the  effect  of  the  covenant  to  pay,  and 
the  same  principle  was  applied  as  in  the  case  of  Port  v.  Jackson.  We  might 
refer  to  numerous  other  authorities  to  the^ame  effect,  but  it  is  deemed  unneces- 
sary. 

In  the  case  before  us,  as  in  the  cases  referred  to,  the  defendant  made  a  valid 
agreement,  in  effect,  to  pay  certain  specific  liabilities.  They  consisted  of  the 
judgments  of  Iloppock  against  Chapin  &  Co.  If  Wicker  had  fulfilled,  the 
judgments  would  have  been  extinguished.  As  soon  as  Hoppock  performed,  the 
promise  of  Wicker  became  absolute.  No  provision  was  made  for  the  non- per- 
formance of  Wicker,  and  the  further  pursuit  by  iloppock  of  the  judgment 
debtors.  Indemnity  was  not  named.  That  idea  seems  not  to  have  been  present 
to  the  minds  of  the  parties.  The  purpose  of  Iloppock  obviously  was  to  get  his 
money  without  the  necessity  of  proceeding  further  against  Chapin  &  Co.  than 
bis  contract  required.  There  is  no  ground  upon  which  Wicker  can  properly 
claim  absolution.  lie  removed  and  keeps  the  property  he  was  to  have  bought 
ia.  The  consideration  for  his  undertakmg  became  complete  whep  it  was  ex- 
posed to  sale.  The  amount  recovered  only  puts  the  other  party  whore  he 
\  vjuld  have  been  if  Wicker  had  fulfilled,  instead  of  violating,  the  agreement. 

The  rule  of  damages  given  to  the  jury  was  correct. 

Judgment  affinned. 

BROWN  V.  TARKINGTON. 
(3  Wallace,  877-383.    1865.) 

Erkor  to  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  of  Facts. —  A  bank  had  been  organized  in  the  territory  of 
Nebraska  under  a  void  charter,  and  the  notes  which  were  the  foundation  of  the 
suit  were  given  in  settlement  of  its  balances  due  to  plaintiff,  whom  the  evidence 
involved  in  the  fraudulent  transactions  of  the  bank.  There  was  judgment  for 
defendant. 

§  570.  A  new  promise  growing  out  of  an  illegal  consideration  is  as  infirm  in 
legal  contemplation  as  the  original  implied  promise. 

Opinion  by  Mb.  Justice  Nelson. 

We  perceive  no  v^lid  objection  to  the  charge  given  by  the  learned  judge 
below.    It  referred  to  the  facts  with  great  particularity  and  accuracy.    The 
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principle  of  law  which  it  laid  down  is  familiar,  and  the  evidence  in  the  case 
called  for  its  application.  The  illegality  of  the  charter  of  the  bank,  and  of 
the  organization  under  it,  as  well  as  the  business  of  banking  conducted  through 
its  means,  were  matters  not  in  controversy  upon  the  evidence.  The  only 
material  question  open  was,  whether  or  not  the  plaintiff  was  particeps  criminia. 
If  he  was,  he  was  disabled,  under  the  maxim,  to  recover.  The  law  leaves  the 
party  thus  situated  where  it  finds  him.  If  either  has  sustained  loss  by  the  bad 
faith  of  his  associates,  it  is  but  a  just  punishment  for  the  illegal  adventure. 

To  the  argument  of  the  counsel  for  the  plaintiff  —  that  admitting  the  bank- 
ing transactions  to  be  illegal,  yet  that  the  settlement  of  the  balance  and  giving 
notes  for  the  same  purged  the  new  promise,  as  he  calls  it,  from  the  original 
taint  —  the  answer  is,  that  the  new  promise  is  founded  upon  the  illegal  consid- 
eration; a  debt  or  demand  growing  out  of  the  illegal  transactions;  and  is  as 
infirm,  in  the  eye  of  the  law,  as  the  implied  promise  that  existed  previous  to 
the  giving  of  the  notes.  There  were  several  prayers  for  instructions  on  the 
part  of  the  plaintiff,  which  were  refused  in  the  form  presented.  Most  of  them 
were  irrelevant  and  immaterial,  and  neither  even  alluded  to  the  ground  upon 
which  the  case  was  placed  before  the  jury.  The  court  embraced  in  its  charge 
all  that  was  material  or  pertinent  in  the  instructions  prayed  for. 

§  571.  An  objection  to  a  deposition  is  waived  if  not  taken  advantage  of  on  the 
trioL 

It  is  also  insisted  for  the  plaintiff  that  the  deposition  of  S.  L.  Campbell,  the 
president  of  the  bank,  was  improperly  admitted  on  account  of  an  irregularity 
in  taking  it  under  the  act  of  congress.  It  appears  that  a  motion  had  been 
made,  at  a  previous  term  of  the  court,  to  set  aside  this  deposition  on  the  ground 
stated ;  which  was  denied.  On  the  trial,  wlien  the  deposition  was  offered,  no 
objection  was  made  to  it.  The  question,  therefore,  is  not  in  the  bill  of  excep- 
tions; on  the  contrary,  if  any  valid  objection  existed,  it  was  waived  by  not 
taking  advantage  of  it  at  the  trial. 

Judgment  affi/rvned, 

ROESNER  r.  HERMANN. 

(Circuit  Court  for  Indiana:  8  Federal  Reporter,  7a2,  783.     1881.) 

« 
§  672.  Contra^  excusing  negligence  is  against  public  policy. 

Opinion  by  Gresham,  J. 

The  substance  of  the  complaint  is  that  the  defendant's  machinery  was  de- 
fective and  unsafe;  that  while  operating  the  same  with  reasonable  care,  and 
without  knowledge  of  its  defective  character,  the  deceased  received  the  injuries 
which  caused  his  death,  and  that  the  defendant  knew  of  the  character  of  the 
machinery,  or  with  proper  diligence  might  have  known  it.  So  far  as  he  could 
do  so  by  the  exercise  of  reasonable  care,  the  defendant  was  bound  to  supply 
his  factory  with  suitable  and  safe  machinery.  If  he  failed  to  do  this,  and  Re- 
quired his  employee  to  operate  machinery  which  was  unsound  and  unsafe,  and 
in  doing  so  the  latter,  while  exercising  ordinary  care  and  prudence,  received 
injuries  which  caused  his  death,  his  pei^onal  representative  has  a  right  of  action 
for  the  benefit  of  those  who  have  sustained  loss  from  the  injury  and  death. 
When  the  defendant's  negligence  in  supplying  his  employees  with  unsafe  ma- 
chinery has  caused  the  death  of  the  latter,  the  law  will  not  allow  the  defend- 
ant  to  say,  as  in   effect  he  does  say  in  this  answer:   "It  is  true  that  ray 

machinery  was  defective  and  unsafe,  and  my  negligence  caused  the  death  of 
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my  employee,  but  I  am  not  liable  to  those  who  have  suffered  from  the  loss  of 
his  life,  because  I  had  a  contract  with  my  employee  which  secured  to  me  the 
right  to  supply  him  with  defective  and  unsafe  machinery,  and  to  be  negligent." 
Such  a  contract  is  void  as  against  public  policy. 

If  there  was  no  negligence  the  defendant  needed  no  contract  to  exempt  him 
from  liability ;  if  he  was  negligent,  the  contract  set  out  in  his  answer  will  be 
of  no  avail. 

BIERBAUER  v.  WIRTH. 
(Circuit  Court  for  Wisconsin:  5  Federal  Reporter,  83&-340.    1880.} 

Opinion  by  Dykr,  J. 

Statement  of  Facts. —  The  question  to  be  determined  in  this  case  arises  on 
a  motion  for  a  new  trial.  The  action  is  one  brought  by  the  plaintiff  to  recover 
for  services  rendered  and  disbursements  alleged  to  have  been  made  by  him  be- 
tween the  1st  day  of  April,  1875,  and  the  1st  day  of  December,  1876,  for  the 
defendants,  who  were  the  managers  of  a  rectifying  and  redistilling  establish- 
ment at  Milwaukee.  At  the  trial  it  was  disclosed  by  the  evidence  introduced 
on  the  part  of  the  plaintiff  that  about  the  1st  day  of  April,  1875,  he  was  em- 
ployed as  a  book-keeper  at  the  defendants'  place  of  business ;  that  he  rendered 
legitimate  services  as  such  book-keeper  from  that  day  until  the  10th  day  of 
May,  1875,  when  the  defendants'  establishment,  together  with  a  large  number 
of  distilleries  and  rectifying  houses  in  Milwaukee,  were  seized  by  the  govern- 
ment for  frauds  upon  the  revenue.  It  appeared  from  the  testimony  given  by 
the  plaintiff  himself  that  in  the  evening  of  the  day  of  the  seizure  he  made  an 
arrangement  with  the  defendants,  or  some  of  them,  by  which  he  was  to  go  out 
of  the  jurisdiction  of  this  court,  so  that  he  could  not  be  reached  by  its  process, 
and  his  attendance  compelled  as  a  witness  in  behalf  of  the  government  and 
against  the  defendants,  in  forfeiture  and  criminal  proceedings,  which  it  was 
expected  would  follow  the  seizures,  and  that  be  should  remain  away  until  such 
proceedings  should  be  terminated.  It  appeared,  further,  that  the  defendants 
promised  him  that  in  consideration  of  such  service  the  salary  agreed  to  be  paid 
him  in  bis  original  employment  should  continue,  and  that  all  expenses  he 
might  incur  during  his  absence,  and  consequent  upon  carrying  out  the  arrange- 
ment on  his  part,  should  be  repaid  to  him.  Pursuant  to  this  understanding, 
and  more  or  less  under  the  direction  of  the  defendants,  the  plaintiff  immedi- 
ately went  away,  and  thereafter  traveled  in  various  parts  of  the  United  States 
and  Canada,  sometimes  under  an  assumed  name,  and  sometimes  not,  and  thus 
continued  absent,  for  the  purpose  of  avoiding  the  process  of  this  court,  until 
December,  1876,  when  he  returned.  Most  of  the  services  and  disbursements, 
for  which  this  suit  was  brought,  are  those  which  the  plaintiff  claims  be  thus 
rendered  and  paid  during  the  period  of  his  absence  under  the  circumstances 
mentioned. 

§  573.  An  ctction  will  not  lie  for  a  claim  hosed  upon  servicea  rendered  in 
obstruction  of  public)  justice. 

At  the  trial  it  was  held  that  the  contract  between  the  plaintiff  and  defend- 
ants, except  for  the  service  actually  rendered  as  book-keeper  between  April  1 
and  May  10,  1875,  was  one  which,  if  executed,  tended  to  obstruct  the  course  of 
public  justice;  that,  consequently,  it  could  not  receive  judicial  sanction,  or  even 
toleration,  and  that  the  plaintiff  could  not  recover  either  for  the  service  he  ren- 
dered the  defendants  in  thus  avoiding  the  jurisdiction  and  process  of  the  court, 
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nor  th^  moneys  he  expended  in  carrying  out  such  ^an  unlawful  enterprise.  On 
the  argument  of  the  present  motion  it  is  not  contended  that  there  was  any  error 
in  the  ruling  of  ^the  court  as  to  the  plaintiflf's  claim  for  services.  Indeed,  the 
case  in  its  facts  and  circumstances,  as  disclosed  by  the  plaintiflF  himself,  is  so 
flagrant  that  there  can  be,  and  ought  to  be,  no  ground  upon  which  to  base  a 
right  to  recover  for  such  a  service.  "Courts  owe  it  to  public  justice,  and  to 
their  own  integrity,  to  refuse  to  become  parties  to  contracts  essentially  violat- 
ing morality  or  public  policy  by  entertaining  actions  upon  them.  It  is  judicial 
duty  always  to  turn  a  suitor,  upon  such  a  contract,  out  of  court,  whenever  and 
however  the  contract  is  made  to  appear"  Wight  v,  Kindskopf,  43  Wis.,  348. 
See,  also.  Badger  v.  Williams,  1  Chip.  (Vt.),  137,  and  Valentine  v.  Stewart,  15 
Cal.,  387. 

But  it  is  insisted  that  the  plaintiflf  is  entitled  to  recover  the  amount  of  his 
actual  expenses  incurred  and  {)aid  while  absent  at  the  instance  and  request  of 
the  defendants.  The  argument  in  support  of  the  point  is  that  as  the  moneys 
so  expended  were  paid  out  at  the  request  of  the  defendants,  the  law  will  imply 
a  promise  to  repay  them,  and  that  it  is  not  necessary  to  go  behind  such  request 
and  implied  obligation,  and  show  the  character  of  the  employment  which  made 
the  expenditure  necessary;  and  Armstrong  v.  Toler,  11  Wheat.,  258  (§§  581- 
686,  infra\  and  Planters'  Bank  v.  Union  Bank,  16  Wall.,  483,  are  relied  on  in 
support  of  the  plaintiff's  claim  to  recover  the  moneys  he  has  actually  paid.  Of 
the  (irst-named  case  it  is  sufficient  to  say  that  it  holds  no  more  than  that  if  an 
illegal  act  is  not  the  consideration  of  a  contract^  and  is  entirely  disconnected 
froni  it,  the  contract  is  valid,  though  the  occasion  for  making  it  arose  out  of 
the  existence  of  the  illegal  act.  In  the  opinion  of  the  court  various  cases  aris- 
ing in  England  are  cited,  all  or  most  of  which  were  cases  where  there  were  new 
and  subsequent  contracts  between  the  parties,  not  stipulating  a  prohibited  act^ 
and  entirely  disconnected  from  a  previous  illegal  act,  although  they  were  con- 
tracts for  the  repayment  of  money  originally  advanced  in  satisfaction  of  an 
unlawful  transaction;  and  in  which  cases  it  was  held  that  such  new,  subsequent 
and  independent  contracts  might  be  sustained  in  a  court  of  justice;  and  the 
point  of  law  decided  in  the  principal  case  is  that  a  subsequent,  independent 
contract,  founded  on  a  new  consideration,  is  not  so  contaminated  by  an  illegal 
act  which  lies  back  of  the  contract  itself  as  to  render  it  unworthy  of  enforce- 
ment by  the  court. 

The  case  of  The  Planters'  Bank  v.  Union  Bank  was  similar  in  principle.  It 
was  there  held  that  "  though  an  illegal  contract  will  not  be  enforced  by  the 
courts,  yet  .  .  .  where  such  a  contract  has  been  executed  by  the  parties 
themselves,  and  the  illegal  object  has  been  accomplished,  the  money  or  thing 
which  was  the  price  of  it  may  he  a  legal  consideration  between  the  parties  for  a 
promise,  express  or  implied^  and  that  the  court  will  not  unravel  the  transaction 
to  discover  its  origin."  The  alleged  illegal  acts  in  question  in  the  case  cited 
were  not  acts  involving  moral  turpitude.  They  were  not  acts  mala  in  se.  One 
question  involved  and  illustrating  the  character  of  the  case  was  whether  an 
action  would  lie  for  the  probeeds  of  the  sale  of  Confederate  bonds  which  had 
been  sent  by  the  plaintiff  bank  to  the  defendant  bank  for  sale,  and  which  had 
been  sold  by  that  bunk  and  the  proceeds  carried  to  the  credit  of  the  plaintiff. 
And  the  court  say:  **It  may  be  that  no  action  would  lie  against  a  purchaser 
of  the  bonds,  or  ao:ain3t  the  defendant  on  anv  enofao^ement  made  bv^  him  to 
sell.  Such  a  contract  would  have  been  illegal.  But  when  the  illegal  transac- 
tion has  been  consummated;  when  no  court  has  been  called  upon  to  give  aid 
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to  it ;  when  the  proceeds  of  the  sale  have  been  actually  received,  and  received 
in  that  which  the  law  recognizes  as  having  had  value,  and  when  they  have 
been  carried  to  the  credit  of  the  plaintiflfs, —  the  case  is  different.  The  court 
is  there  not  asked  to  enforce  an  illegal  contract.  The  plaintiflfs  do  not  require 
the  aid  of  any  illegal  transaction  to  establish  their  case.  It  is  enough  that  the 
defendants  have  in  hand  a  thin<?  of  value  that  beloncrs  to  them.'^ 

The  case  at  bar  is  plainly  distinguishable  from  both  this  case  and  Armstrong 
t;.  Toler.  Here  the  court  is  called  upon  to  give  aid  to  the  enforcement  of 
an  unlawful  contract.  The  agreement  to  reimburse  the  plaintiff  his  expenses, 
incurred  in  keeping  himself  beyond  the  process  of  the  court,  was  as  much  in- 
fected with  the  taint  of  immorality  and  illegality  as  was  the  promise  to  pay  a 
compensation  for  the  service.  It  is  not  the  case  of  a  subsequent  independent 
contract  between  the  parties  to  pay  the  moneys  here  claimed,  founded  on  a 
new  consideration  and  disconnected  from  the  illegal  act.  It  is  not  the  case 
where  an  illegal  object  was  accomplished,  and  the  money  which  was  the  price 
of  it  was  then  made  the  consideration  for  a  new  promise,  express  or  implied. 
The  defendants  in  effect  said  to  the  plaintiff,  if  you  will  do  certain  acts  for  the 
purpose  of  obstructing  public  justice,  we  will  compensate  you  for  the  service 
and  reimburse  yoii  the  expenses  you  incur  in  doing  them.  Upon  this  promise 
the  plaintiff  acted  and  paid  out  his  money.  Upon  this  promise  necessarily 
rests  bis  right  of  action,  and  so  it  becomes  essential,  in  showing  the  considera- 
tion for  the  promise,  to  ^^  unravel  the  transaction  and  discover  its  origin." 
There  was  no  other  consideration  for  the  expenditure  of  the  moneys  than  the 
original  unlawful  consideration.  Further  discussion  of  the  point  is  unneces- 
sary. On  the  faith  of  the  agreement  which  the  plaintiff  made  with  the  de- 
fendants he  advanced  the  moneys  which  he  seeks  to  recover.  The  whole 
transaction  was  illegal,  and  the  plaintiff  having  thus  voluntarily  put  himself 
in  a  position  where  he  was  exposed  to  the  liability  of  loss,  he  cannot  ask  the 
court  to  extricate  him  from  that  ix)sition.    Motion  for  a  new  trial  denied. 

WILSON  SEWING  MACHINE  COMPANY  v.  MORENO. 
(Circuit  Court  for  Oregon:  6  Sawyer,  85-40.     1879. 

Opinion  by  Deady,  J. 

State>iekt  of  Facts. —  On  September  1,  1877,  the  defendant,  Moreno,  with 
fonr  otiiers  as  his  sureties,  executed  and  delivered  a  bond  to  the  plaintiff  in 
the  penal  sum  of  $1,000,  conditioned  for  the  payment  of  all  indebtedness 
on  the  part  of  Moreno  to  the  plaintiff,  and  on  November  23,  1877,  said 
Moreno,  with  two  others  as  his  sureties,  executed  and  delivered  another  bond 
of  like  amount  and  condition  to  the  plaintiff.  These  actions  are  brought  upon 
these  two  bonds  to  recover  an  amount  alleged  to  be  due  from  said  Moreno  for 
goods,  wares  and  merchandise  sold  and  delivered  to  him  by  the  plaintiff,  and  it 
is  agreed  that  the  amount  due  the  plaintiff  on  such  account  is  on  promissory 
notes  $741.74,  and  upon  an  open  account  SG29.70,  in  all  the  sum  of  $1,371.44. 
Each  bond  contains  a  stipulation  to  the  effect  that  in  case  suit  is  brought  upon 
the  same,  the  obligors  therein  will  pay,  in  addition  to  the  penalty  thereof,  the 
sum  of  $100  "for  attorneys'  fees."  The  plaintiff  now  moves  for  judgment 
upon  the  complaint  for  the  amount  admitted  to  be  due,  and  for  $100  in  each 
action  as  an  attorney's  fee  therein.  This  latter  part  of  the  motion  the  defend- 
ant resists  upon  the  ground  that  the  provision  in  the  bond  for  the  payment  of 
such  fee,  in  addition  to  the  penalty  thereof,  is  void. 
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§  574.  An  agreement  to  pay  a  reasonable  attorney^ s  fee  in  addition  to  the 
face  of  a  negotiable  note  in  case  suit  for  collection  is  hrought  upon  it  is  a  valid 
agreement     Authorities  examined. 

It  appears  from  the  books  that  the  question  raised  upon  this  motion  is  com< 
paratively  a  new  and  vexed  one.  It  has  mostly  arisen  in  actions  upon  promis- 
sory notes  containing  a  stipulation  for  the  payment  of  a  fixed  sum  or  percentage 
as  an  attorney's  fee  to  the  plaintiff,  in  case  an  action  is  brought  to  collect  the 
same.  And  the  objection  to  the  stipulation  usually  is  that  the  amount  which 
may  be  collected  upon  the  note  being  thereby  rendered  uncertain,  it  ik  non- 
negotiable  and  not  valid  as  against  an  indorser,  or  that  such  stipulation  makes 
it  usurious,  and  therefore  void  in  whole  or  part.  But  in  some  few  instances  the 
courts  have  gone  farther,  and  held  that  such  a  stipulation  is  absolutely  void,  as 
contrary  to  the  policy  of  the  law,  and  tending  to  the  oppression  of  the  debtor. 

In  Bullock  V.  Taylor,  7  Cent.  L.  J.,  217,  decided  by  the*  supreme  court  of 
Michigan  in  1878,  a  stipulation  in  a  note  for  the  payment  of  a  certain  sum  as 
an  attorney's  fee  over  and  above  all  taxable  costs,  in  case  the  same  was  sued 
upon,  was  held  void  as  opposed  to  the  policy  of  the  law  upon  the  subject  of 
attorneys'  fees,  and  susceptible  of  being  made  the  instrument  of  oppression. 
In  Woods  v.  North,  84  Penn.  St.,  409,  it  was  held  that  a  similar  stipulation  in 
a  note  rendered  the  instrument  non-negotiable,  and  thereby  relieved  the 
indorser  from  liability  thereon.  In  Witherspoon  v.  Musselman,  8  Cent.  L.  J., 
24,  decided  by  the  Kentucky  court  of  appeals  in  1878,  according  to  the  brief 
abstract  in  the  C.  L.  J.,  supra^  it  was  held  that  such  a  stipulation  in  a  note  was 
void,  because  it  tended  to  the  oppression  of  the  debtor  and  the  encouragement 
of  litigation.  On  the  contrary,  in  Smith  v.  Silvers,  32  Ind.,  321,  it  was  held 
that  a  stipulation  -'  whereby  the  debtor  agrees  to  be  liable  for  reasonable 
attorneys'  fees,  in  the  event  that  his  failure  to  pay  the  debt  shall  compel  the 
creditor  to  resort  to  legal  proceedings  to  collect  his  demand,  is  not  only  not 
usurious,  but  is  so  eminently  just  that  there  should  be  no  hesitation  in  enforc- 
ing it." 

In  Wyant  v,  Pottorf,  37  Ind.,  512,  a  stipulation  in  a  note  for  a  reasonable 
attorney's  fee  was  impliedly  sustained,  though  it  was  held  that  there  must  be 
proof  of  what  is  a  reasonable  fee.  In  Nickerson  v.  Shelden,  33  111.,  372,  it  was 
held  that  a  stipulation  for  any  attorney's  fee  did  not  affect  the  negotiability  of 
the  note,  but  the  fee  was  not  claimed  in  the  action.  In  Clawson  v.  Munson,  55 
Hi.,  394,  a  stipulation  in  a  mortgage  to  secure  a  note  for  an  attorney's  fee  to  be 
paid  as  part  of  the  costs  of  collection  was  held  valid  —  the  court  citing  Dunn 
V,  Kogers^  43  id.,  260,  in  which  a  similar  stipulation  in  a  mortgage  was  en- 
forced,—  and  upon  the  question  of  hardship  said  that  the  defendants  had 
expressly  provided  in  the  mortgage  for  the  consequences  in  default  of  payment, 
which  they  might  have  avoided  "  by  paying  the  notes  at  maturity." 

In  Gar  v.  Louisville  Banking  Co.,  11  Bush,  189,  it  was  held  that  a  stipula- 
tion in  a  note  for  an  attorney's  fee  was  not  usurious,  but  an  agreement  to  pay 
a  penalty  in  default  of  prompt  payment  of  the  notes,  and  valid.  In  Howen- 
stein  v.  Barnes,  9  Cent.  L.  J.,  48,  decided  by  the  United  States  circuit  court  for 
the  district  of  Kansas  in  1879,  it  was  held  that  a  stipulation  for  an  attorney's 
fee  is  valid  —  that  it  did  not  affect  the  negotiability  of  the  paper. 

The  ruling  that  such  a  stipulation  makes  the  amount  payable  upon  the  note 
uncertain,  and  it  is  therefore  non-negotiablo,  is  extremely  technical,  and  I  think 
unsound.  The  principal  and  interest  is  the  sum  due  upon  the  note  at  maturity, 
and  by  the  payment  thereof  it  will  be  fully  satisfied.     And  it  is  only  in  case 
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of  default  in  snch  payment,  and  after  the  note  is  overdue,  and  has  therefore 
lost  its  character  of  negotiability,  that  the  penalty  or  attorney's  fee  can  be 
claimed  or  collected  at  all.  In  fact,  the  stipulation,  although  considered  in  the 
note,  is,  strictly  and  properly  speaking,  no  part  of  it,  but  a  distinct  contract, 
collateral  thereto,  as  much  as  if  it  was  written  on  a  separate  piece  of  paper. 

The  ruling  that  such  stipulation  makes  the  note  usurious  is  founded  upon 
the  unauthorized  assumption  of  fact  that  the  sum  agreed  to  be  paid  as  an  at- 
torney's fee  in  case  the  note  is  not  paid  at  maturity  is  not  what  it  purports  to 
be,  bat  illegal  interest  in  the  clisguise  thereof..  Of  course,  where  it  appears 
that  such  is  the  real  nature  of  the  transaction  it  should  be  treated  accordingly. 
But  the  fact  cannot  be  assumed  any  more  than  that  a  like  sum  of  the  alleged 
principal  is  illegal  interest  in  disguise.  Accordingly,  the  tendency  of  the  decis- 
ions hostile  to  this  stipulation  is  to  leave  these  untenable  grounds,  and  bold  it 
void  upon  the  ground  that  it  is  a  convenient  device  for  usury,  and  tends  to  the 
oppression  of  the  debtor.  And  it  may  be  admitted  that  this  suggestion  is  not 
without  force,  particularly  in  cases  where  the  amount  provided  is  largely  in 
excess  of  what  such  collection  could  ordinarily  be  made  for.  But  a  court 
assumes  to  make  the  law,  rather  than  declare  it,  when  it  pronounces  such  a 
contract  void,  not  because  it  is  prohibited  or  intrinsically  wrong,  but  because  it 
may  be  used  as  a  cover  for  usury  and  a  means  of  oppressing  the  debtor. 

An  agreement  by  a  debtor  to  pay  a  reasonable  attorney's  fee  in  case  his  cred* 
itor  is  compelled  to  incur  the  expense  of  an  action  to  collect  the  debt  is  only 
an  agreement  to  so  far  reimburse  the  creditor  the  loss  which  he  may  sustain  by 
reason  of  the  debtor^s  failure  to  perform  his  contract  to  pay  his  debt.  In  jus- 
tice and  fairness  it  stands  on  as  high  ground  as  the  right  to  recover  damages  for 
the  non-performance  of  any  contract  —  such  as  to  deliver  grain  or  goods  at  a 
certain  time  and  place.  If  A.  loans  B.  $1,000  for  the  period  of  one  year,  for 
tho  sum  of  $100,  and,  by  reason  of  the  failure  of  A.  to  perform  his  contract, 
B.  is  put  to  the  expense  of  paying  an  attorney  $50  to  collect  the  same  by  ac- 
tion, no  reason  can  be  given  why  A.  should  not  make  good  this  loss;  and  if  so, 
why  may  be  not  agree  to  do  so  in  advance?  As  it  is,  the  law  compels  A.  to 
repay  the  fees  which  B.  is  required  to  pay  the  officers  of  the  court  in  the  pros- 
ecution of  his  action,  including  a  nominal  attorney's  fee  of  not  more  than  $20. 
Sees.  824,  9S3,  of  the  Revised  Statutes. 

The  provision  in  section  824-,  supra,  allowing  the  prevailing  party  to 
tax  an  attorney's  fee  of  from  $5  to  $20,  is  not,  in  my  judgment,  exclusive, 
but  only  applies  in  cases  where  the  contract  of  tho  parties  is  silent  on 
tho  subject.  In  such  cases  the  law  allows  the  fee  prescribed,  and  no  more. 
But  this  does  not  prohibit  the  parties  from  contracting  that  a  greater  or  less 
one  shall  be  paid.  A  statute  which  simply  provides  that  a  plaintiff  may  re- 
cover interest  on  money  overdue  at  a  certain  rate  does  not  preclude  parties 
from  agreeing  that  a  different  rate  may  be  recovered  under  like  circumstances. 
And  if  the  borrower  and  lender,  in  the  absence  of  any  statute  to  the  contrary, 
may  agrea  upon  any  rate  of  interest  for  the  use  or  detention  of  the  loan,  it  is 
not  ap|)arent  why  they  may  not  agree  upon  the  payment  of  an  attorney's  fee, 
in  case  the  latter  is  required  to  collect  the  same  by  law. 

But  where  the  fee  is  so  lar;>e  as  to  suo:o:est  that  it  is  a  mere  device  to  secure 
illegal  interest,  or  some  unconscionable  advantage,  the  court  should  be  slow  to 
enforce  the  payment  of  it,  and  ought,  probably,  upon  slight  additional  evidence 
to  that  effect,  to  refuse  to  allow  it,  or  reduce  it  to  a  reasonable  sum.  Bor- 
rowers and  lenders  seldom  deal  on  equal  terms,  and  the  necessities  of  the 
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former  often  constrain  them  to  accede  to  terms  and  conditions  which  are  op- 
pressive, in  the  vain  hope  that  they  will  be  able  to  meet  their  engagements 
promptly,  and  thereby  avoid  the  payment  of  the  charges  and  penalties  stipu- 
lated for  in  case  of  failure.  It  would,  then,  be  better  if  these  stipulations 
were  not  made  for  a  fixed  sum  or  percentage,  but  rather  for  such  sums  as 
the  court,  under  all  the  circumstances,  might  judge  reasonable  and  right.  In 
this  way,  regard  might  be  had  to  the  nature  and  value  of  the  services  actually 
rendered  by  the  attorney.  Where  the  judgment  is  obtained  without  opposition 
on  the  part  of  the  debtor,  as  is  often  the  case,  the  fee  should  be  le$s  than  where 
it  is  obtained  against  such  opposition. 

But,  after  all,  the  right  of  the  parties,  in  the  absence  of  any  statute  to  the 
contrary,  to  contract  for  the  payment  of  a  reasonable  attorney's  fee  by  the 
debtor,  in  case  his  creditor  is  put  to  the  expense  of  collecting  bis  debt  by  law, 
rests  upon  the  same  ground  as  the  right  to  make  any  other  contract  not  pro- 
hibited by  law,  or  contra  bonos  mores.  Assuming,  then,  what  has  not  been  ques- 
tioned, and  upon  which  I  express  no  opinion,  that  $100  is  no  more  than  a 
reasonable  fee  in  each  of  these  cases,  the  stipulation  is  both  just  and  valiU, 
and  therefore  ought  to  be  enforced.    There  must  be  judgment  accordingly. 


THOMAS  V.  BROWNSVILLE,  FORT  KEARNEY  &  PACIFIC  RAILWAY  COMPANY. 

'  (Circuit  Court  for  Nebraska:  1  McCrary,  893-397.    1880.) 

Opinion  by  McCraby,  J. 

Statement  of  Facts. —  The  defendant  railway  company  is  a  corporation  or- 
ganized under  the  laws  of  Nebraska,  and  had  authority  to  construct  a  railroad 
from  Brownsville  westward  to  the  west  line  of  Gage  county,  Nebraska.  It 
possessed  certain  property  and  assets,  which,  on  the  18th  day  of  September, 
1871,  according  to  the  report  of  the  master  herein,  amounted  to  $117,042.56. 
Said  company  having  commenced  the  construction  of  said  railroad,  and  bein^ 
unable  to  complete  it  without  securing  capital  from  other  parties,  on  the  said 
18th  day  of  September,  1871,  entered  into  a  contract  with  Benjamin  £.  Smith 
and  William  Dennison,  of  Ohio,  and  J.  N.  Converse,  of  Indiana,  and  such  others 
as  might  thereafter  be  associated  with  them,  whereby  the  latter,  for  certain  con- 
siderations named,  agreed  to  complete  the  construction  of  the  road  over  and 
along  the  route  above  named. 

The  mortgage  sued  on  in  this  case  was  executed  to  Joseph  T.  Thomas,  trustee^ 
to  secure  the  payment  of  certain  bonds  issued  under  the  said  construction  con- 
tract for  the  purpose  of  building  the  road.  The  validity  of  this  contract  is 
assailed  upon  the  ground  that  subsequently  to  its  execution,  and  before  any 
work  was  done  under  it,  two  of  the  stockholders  and  directors  of  the  defendant 
corporation  became  interested  with  Smith,  Dennison  and  Converse  as  parties 
thereto,  so  that  two  of  the  five  contractors  were  parties  to  the  contract  on  both 
sides.  The  construction  company  thus  organized  went  on  under  the  oontraot 
for  several  years,  expending  large  sums  of  money  in  the  construction  of  the 
road,  and  now  claims  a  large  balance  as  due  to  it  on  said  contract,  for  which  it 
holds  bonds  secured  by  the  mortgage  sued  on.  It  seeks  to  recover  judgment 
and  a  foreclosure  of  said  mortgage.  Tlie  validity  of  the  mortgage,  and  of  the 
bonds  to  secure  which  it  was  given,  depends  upon  the  validity  of  the  construc- 
tion contract,  which  is  the  foundation  upon  which  alone  they  must  be  sup- 
ported. 
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§  575.  A  contract  between  a  railroad  company  and  a  construction  company 
is  void  if  any  of  the  directors  of  the  former  are  members  of  the  latter  company. 

Upon  consideration  of  the  proofs  in  the  case,  the  master's  report,  and  the  law, 
I  have  reached  the  following  conclusions:  1.  That  the  admission  into  the 
constrQction  company,  nnder  the  construction  contract,  of  two  officers  of  the 
railroad  company,  was  unlawful  and  vitiated  the  contract.  It  matters  not 
whether  the  contract  was  entered  into  with  the  understanding:  that  the  two 
railroad  directors  were  to  be  admitted  or  not;  their  presence  as  parties  on  both 
sides  during  the  progress  of  the  work,  and  when  payments  and  settlements 
were  to  be  made  under  the  contract,  is  enough.  Wardell  v.  Railway  Co.,  4 
Dill.,  330;  Railway  Co.  v.  Poor,  59  Me.,  270. 

§  576.    What  constitutes  a  valid  ratification. 

2.  It  is  insisted  that  there  has  been  such  acquiescence  on  the  part  of  the 
stockholders  of  the  defendant  company  in  the  matters  of  which  they  now  com;- 
plain  that  they  are  estopped.  It  appears  that  the  contract  was  openly  made 
and  reported  to  the  board  of  directors  of  the  railroad  company,  and  by  them 
approved  without  any  apparent  effort  at  secrecy,  and  that  the  worjk  of  con- 
structing the  road  was  carried  on  by  the  construction  company  under  the  con- 
tract for  a  period  of  several  years.  It  is  inferred,  and  perhaps  not  without 
reason  from  these  facts,  that  the  stockholders  generally  were  advised  of  the 
particulars  of  the  contract,  including  the  fact  that  two  members  of  the  board 
of  directors  were  interested  in  it.  It  does  not,  however,  follow,  in  my  opinion, 
that  the  contract  should  be  upheld  and  enforced  in  a  court  of  equity  as  against 
the  stockholders.  A  ratification,  to  have  this  effect,  must  be  made  by  a  board 
composed  of  disinterested  directors.  It  is  not  enough  that  such  a  contract  has 
been  ratified  by  a  board  coiflposed  in  part  of  the  interested  directors.  The 
least  that  can  be  required  in  such  a  case  is  that  the  directors  concerned  in  the 
contract  shall  resign,  and  allow  their  places  to  be  filled  by  persons  who  can, 
without  bias,  represent  the  interests  of  the  corporation,  and  particularly  of  the 
individual  stockholders. 

In  the  case  of  Railway  Co.  v.  Dewey,  14  Mich.,  477,  the  supreme  court  of 
that  state  had  occasion  to  comment  upon  a  contract  made  with  a  corporation 
by  a  company  in  which  twp  of  the  directors  were  interested,  and  in  the  course 
of  the  opinion  grave  doubts  were  expressed  by  the  court  as  to  whether  a  rati- 
fication by  the  board,  even  with  full  knowledge  of  all  the  facts,  could  render 
the  contract  valid  while  the  two  interested  directors  remained  influential  mem- 
bers of  the  board,  especially  if  they  took  part  in  such  ratification.  The  court 
was  evidently  strongly  inclined  to  the  opinion  that  such  a  ratification,  even  if 
made  upon  a  full  disclosure,  would  amount  to  nothing.  The  vice  of  the  original, 
eontract  would,  in  such  a  case,  enter  into,  the  act  of  ratification — the  latter, 
like  the  former,  being  a  transaction  in  part  by  directors  with  themselves. 
Besides,  where  shall  we  draw  the  line?  If  the  presence  of  two  interested 
directors  in  the  board  at  the  time  of  ratification  does  not  vitiate  the  act,  would 
the  presence  of  a  larger  number  of  such  directors  have  that  effect,  and  if  so, 
what  number? 

§  577.  Equity  cannot  grant  relief  upon  an  Ulegal  contract^  as  was  this  in  the 
ecue  at  bar. 

3.  It  remains  to  be  determined  whether  the  plaintiff  can  have  relief  to  the 
extent  that  the  railroad  company  has  been  benefited  by  the  contract.  This 
depends  upon  the  question  whether  the  contract  was  tainted  with  vice  or 
immorality.     Creath  v.  Sims,  5  How.,  204.     If  it  were  possible  to  do  so,  con- 
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Bistently  with  well-settled  principles  of  great  public  importance,  I  should  be 
inclined  to  grant  this  relief,  since,  as  between  the  parties,  it  is  equitable  that 
the  corporation  should  account  for  whatever  of  value  it  has  received  from  the 
construction  company.  But  if  there  is  in  the  contract  the  element  of  moral 
turpitude  which  the  law  denounces  so  strongly,  I  am  bound  to  hold  that  the 
parties  must  be  left,  without  relief  from  the  courts,  where  they  have  placed 
themselves. 

The  fact  that  two  of  the  directors  of  the  corporation  were  admitted  to  an 
interest  in  the  contract,  bad  as  that  is  in  itself,  is  not  all,  nor  the  worst  part  of 
the  transaction.  On  the  same  day  that  the  construction  contract  was  executed, 
and  as  a  part  of  the  transaction,  the  members  of  the  construction  company 
executed  the  following  agreement  with  the  members  of  the  board  of  directors 
and  certain  other  stockholders: 

*'  In  consideration  of  the  execution  and  delivery  of  a  certain  contract  to  con- 
struct the  Brownsville,  Fort  Kearney  &  Pacific  Railroad  of  Nebraska,  wherein 
said  railroad  company  agrees  to  turn  over  to  us  and  our  associates  all  of  the 
property  owned,  and  assets,  subscriptions,  etc.,  of  said  company,  wo  therefore 
do  promise  and  agree  and  bind  oursdlves  to  relieve  the  following  named  sub- 
scribers to  the  capital  stock  of  said  company  from  the  payment  of  any  further 
amounts  or  assessments  upon  the  stock  which  they  may  have  subscribed  thereto, 
by  our  paying  out  said  stock  and  receiving  same  assigned  by  them  to  us,  viz.: 
Henry  M.  Atkinson,  John  L.  Carson,  R.  W.  Furnas,  F.  A.  Tisdell,  James  L. 
McGee,  C.  F.  Stewart,  A.  J.  Ritter,  H.  C.  Lett,  T.  W.  Bedford,  T.  W.  Tipton, 
John  McPherson,  and  $500  on  the  stock  of  Evan  Worthing,  in  all  not  to  ex- 
ceed $16,600  of  the  $41,000  of  individual  subscriptions  to  said  company. 

"Witness  our  bands,  this  18th  day  of  September,  1871,  at  the  city  of 
Columbus,  state  of  Ohio. 

"Witness:  G.  Moodie.  "B.  E.  SMrrn, 

[U.  S.  Int.  Rev.  Stamp,  5c.]  "  W.  Dknmson, 

"J.    N.    CONVKRSK." 

.  The  list  of  stockholders  in  this  agreement  includes  all  the  directors  and  five 
others.  I  am  unable  to  construe  this  contract  as  anything  else  than  a  promise 
to  pay  each  member  of  the  board  individually  a  consideration  for  his  action  as 
a  director,  in  voting  for  and  executing  the  construction  contract.  The  members 
of  the  board  were  stockholders,  and  as  such  liable  to  assessments.  The  con- 
struction company,  "in  consideration  of  the  execution  and  delivery  of"  the 
construction  contract,  undertook  to  relieve  the  directors  "  from  the  pa3'ment 
of  any  further  amounts  or  assessments  upon  the  stock  which  they  may  have 
subscribed,"  etc.  The  construction  company  agreed  to  "pay  out"  the  stock  of 
each  director.  The  transaction  then  was  as  follows:  The  directors  executed 
a  contract,  by  which  they  transferred  to  the  construction  company  substan- 
tially all  the  property  of  the  corporation,  and  employed  them  to  construct  the 
road.  In  order  to  secure  this  contract,  the  construction  company  took  two  of 
the  directors  into  their  firm,  giving  them  an  interest  in  the  contract,  and 
agreed  to  pay  each  of  the  other  directors  a  pecuniary  consideration  for  making 
the  contract.  There  was,  therefore,  not  a  single  member  of  the  board  who 
was  not  personally  interested  in  favor  of  making  the  contract  and  in  hostility 
to  the  interests  of  the  stockholders  for  whom  they  were  trustees,  aud  whose 
rights  they  were  bound  to  protect. 

It  may  be  that  this  agreement  was  not  much  considered  at  the  time;  that 
the  directors  and  others  interested  were  anxious  to  induce  the  construction 
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company  to  take  hold  of  tho  enterprise  upon  any  terms,  the  company  being 
unable  to  go  on  with  the  work.  All  this  is  doubtless  true,  bub  it  does  not 
change  the  character  of  the  written  contract  with  which  we  have  now  to  deal. 

1  am  of  the  opinion  that  the  contract  is  so  clearly  illegal,  against  public 
policy,  and  vicious,  that  a  court  of  equity  cannot  enforce  it  or  grant  any  relief 
npon  it.  The  bill  must,  therefore,  be  dismissed.  Marshall  v.  Baltimore,  etc., 
R  Co.,  10  How.,  314r  (§§  655-562,  supra);  Bank  of  United  States  v.  Owens, 

2  Pet,  639;  2  Redfield  on  R'ys,  576,  584;  Poraeroy  on  Contracts  and  Speciflo 
Performances,  §§  284,  285,  286;  Wight  v.  Rindskopf,  43  Wis.,  344;  McWilliaras 
V.  Phillips,  57  Miss.,  196;  Guernsey  v.  Cook,  120  Mass.,  501;  Lstter  v.  Alvey, 
15  Kan.,  157. 

McMICKEN  V,  PERIN. 
(18  Howard,  507-511.    1855.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Louisiana. 

Opinion  by  Mr.  Justice  Cahpbkll. 

Statement  of  Facts. —  The  appellee  (Perin)  filed  his  bill  in  the  circuit  coart| 
alleging  that  he  had  been  employed  to  institute  suits  in  the  courts  of  Louisiana, 
on  behalf  of  certain  persons  claiming  to  be  the  heirs  of  James  Fletcher,  for  which 
service  he  was  to  receive  fifty  per  cent,  on  the  money  value,  or  a  fee  equal  to 
one-half  the  net  value  of  the  property,  real  or  personal,  in  controversy.  Pend- 
ing the  suits  his  clients  offered  to  sell  their  interest  to  him  for  $5,000,  or  to 
other  pei^ons  for  $10,000.  There  were  some  negotiations  upon  this  subject, 
but  nothing  seems  to  have  been  concluded  until  after  the  final  judgment  had 
been  rendered;  after  that  time,  the  bill  proceeds  to  state  as  follows: 

^^That,  upon  the  said  proposition  being  renewed,  the  complainant  addressed 
divers  letters  to  the  defendant,  askin$^  for  a  loan  of  $5,000  for  the  purpose  of 
purchasing  the  said  interest  of  the  Fletchers  in  and  to  the  said  property;  and 
that,  in  reply  to  the  complainant's  said  letters,  the  defendant  answered  in  writ- 
ing, giving  a  promise  of  said  loan,"  as  will  appear  by  the  exhibits  C  and  D; 
one  of  which  was  written  by  the  defendant  on  the  8th  of  September,  1848, 
nearly  three  months  after  the  judgment  for  the  land  had  become  final  and 
executory. 

**  And  your  orator  further  shows  unto  your  honors,  that,  relying  on  the  prom- 
ises and  the  honesty  of  the  defendant,  and  upon  the  understanding  and  agree- 
ment with  him,  the  complainant  purchased  the  said  property  of  the  said 
Fletcher,  on  the  19th  of  October,  1848,  while  the  defendant  was  absent  in  Cin- 
cinnati; and  in  order  to  secure  the  said  McMicken  in  the  loan  of  the  said 
$5,000,  the  complainant  caused  the  title  of  the  said  property  to  be  made  out 
in  the  name  of  the  defendant,  with  the  express  condition  that  the  purchase 
was  made  in  the  name  of  the  defendant  for  the  use  and  benefit  of  the  com- 
plainant, ail  of  which  will' appear  by  reference  to  the  act  of  sale,  marked  ex- 
hibit F;  to  tho  letter  of  the  complainant  to  the  defendant,  dated  on  the  19tb 
of  October,  1848,  accompanying  a  copy  of  the  act  of  sale  sent  to  the  defend- 
ant, marked  exhibit  G,  and  other  proofs  to  be  hereafter  exhibited.  The  said 
defendant  accepted  the  said  sale,  etc.,  took  the  said  property,  etc.,  and  held  the 
same  in  trust  for  the  use  of  complainant,  and  upon  no  other  condition  or  under- 
standing, subject  only  to  the  repayment  of  the  money  advanced  for  the  pur- 
chase thereof." 

The  bill  avers  that  the  plaintiff  being  thus  invested  with  all  the  legal  and 
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equitable  rights  of  the  heirs  of  Fletcher,  he  tendered  to  the  defendant  (Mc- 
Micken)^  immediately  after  his  ratification  of  the  sale,  the  sum  of  $5,050,  with 
the  proper  interest  due  thereon,  and  demanded  a  conveyance  of  all  the  said 
property  and  rights  so  purchased  and  held  in  trust,  which  the  defendant  re- 
fused. The  bill  charges  certain  fraudulent  pretexts  on  the  part  of  McMicken 
for  withholding  the  deed  according  to  his  agreement,  denies  their  validity,  and 
affirms  that  the  plaintiff  has  been  forced  into  a  court  of  chancery  in  conse- 
quence of  the  repeated  refusals  of  the  defendant  to  deliver  up  his  property 
and  convey  the  same  to  him.  The  bill  prays  that  the  defendant  may,  by  the 
order  and  decree  ®f  the  court,  be  required  to  convey  the  said  property  to  the 
plaintiff  upon  the  payment  or  tender  to  the  said  defendant  the  amount  of  his 
advances,  and  for  general  relief. 

A  decree  pro  confesao  was  entered  at  the  spring  term  of  the  circuit  court, 
1853,  and  at  the  same  terra  of  the  court  in  1854  a  decree  was  rendered  requir- 
ing the  defendant  to  convey  the  property  specified  in  the  bill  to  the  plaintiff^ 
upon  the  payment  to  the  said  defendant  of  the  debt  reported  to  be  due  within 
six  months  after  the  date  of  the  decree. 

It  is  objected  in  this  court  that  the  arrangement  between  the  heirs  of  Fletcher 
and  his  attorney  (Perin),  by  which  the  latter  became  the  purchaser  of  their 
interest  in  the  subject  of  the  litigation  he  had  been  conducting  in  their  behalf, 
was  illegal,,  and  he  could  take  no  benefit  from  his  contract.  The  articles  of 
the  code  of  Louisiana  affecting  this  question  are  as  follows:  Article  2623,  '^a 
right  is  said  to  be  litigious  whenever  there  exists  a  suit  and  contestation  about 
the  same;"  article  3522,  No.  22,  "litigious  rights  are  those  which  cannot  bo 
exercised  without  undergoing  a  lawsuit;"  article  2624,  "  public  officers  con- 
nected with  courts  of  justice,  such  as  judges,  advocates,  attorneys,  clerks  and 
sheriffs,  cannot  purchase  litigious  rights  which  fall  under  the  jurisdiction  of  the 
tribunal  in  which  they  exercise  their  functions,  under  penalty  of  nullity  and  of 
having  to  defray  all  costs,  damages  and  interest." 

§  578.  A  thing  is  not  litighua  in  Lfmiaiana^  when. 

The  courts  of  Louisiana  have  decided  "  that,  where  a  judgment  has  been  ren- 
dered, litigation  has  ceased."  Marshall  v.  McCrea,  2  La.  Ann.,  79.  And  when 
the  thing  ceded  is  not  contested,  and  is  not  the  subject  of  a  suit  at  the  time  of 
cession,  the  thing  is  not  litigious.  Prevost  v.  Johnson,  9  Mart.  (La.  Cond.  Rep.), 
184.  The  bill  charges  that  the  purchase  was  made  after  a  final  judgment  had 
been  rendered  declaring  the  property  to  belong  to  the  heirs  of  Fletcher.  The 
subject  of  the  sale  was  ascertained,  the  title  recognized,  and,  consequently, 
none  of  the  mischiefs  which  occasioned  these  articles  could  then  follow.  Such 
is  the  conclusion  of  the  commentators  and  courts  of  France  upon  the  corre- 
sponding articles  in  the  Code  Napoleon.  Trop.  de  Vente,  §201;  39  DalL, 
part  2,  196.  But,  upon  well  established  principles,  the  appellant  is  estopped 
from  contesting  the  title  of  the  appellee.  The  case  made  is  that  the  appellee 
borrowed  of  the  appellant  a  sum  of  money  to  complete  his  purchase,  and  that 
the  title  was  placed  in  the  name  of  the  appellant  to  secure'  the  repayment  of 
that  advance.  The  latter  cannot  be  heard  to  object  that  there  was  illegality 
in  the  contract  between  Fletcher's  heirs  and  the  appellee,  nor  to  appropriate  to 
himself  the  fruit  of  that  contract.  The  contract  between  the  appellee  and 
appellant  is  uninfected  by  any  illegality.  The  consideration  was  a  loan  of 
money  upon  a  security.^  The  contract  between  Fletcher's  heirs  and  the  appellee 
is  completed  and  closed,  and  will  not  be  disturbed  by  anything  which  the  court 

may  decree  in  this  case.     McBlair  v.  Gibbes,  17  How.,  232  (§§  457,  458,  supra), 
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§  579.  Ohjeetions  to  a  7naster*8  report  cannot  he  iruide  for  the  first  time  on 
appeal. 

The  appellant  further  objects  that  bis  debt  was  not  accurately  ascertained  by 
the  master  upon  the  decree  of  reference.  In  Story  v.  Livingston,  13  Pet.,  359, 
this  court  decided  that  no  objections  to  a  master's  report  can  be  made  which 
were  not  taken  before  the  master;  the  object  bdng  to  save  time,  and  to  give 
bim  an  opportunity  to  correct  his  errors  and  reconsider  his  opinion.  And,  in 
Heyn  v.  Heyn,  Jacob.,  49,  it  was  decided  that,  after  a  decree  pro  confeeeo^ 
the  defendant  is  not  at  liberty  to  go  before  the  master  without  a  special  order, 
but  the  accounts  are  to  be  taken  ex  parte.  This  court  will  not  review  a 
master's  report  upon  objections  taken  here  for  the  first  time.  Our  conclusion 
is,  there  is  no  error  in  the  final  decree  rendered  in  the  circuit  court 

§  580.  Appeal  does  not  lie  from  refusal  to  open  decree. 

At  a  subsequent  term,  the  appellant  filed  a  petition  in  the  circuit  court,  alleg- 
ing that  be  had  been  deceived  by  the  appellee  in  reference  to  the  prosecution 
of  the  bill,  and  had  consequently  failed  to  make  any  appearance  or  answer, 
and  that  he  had  a  meritorious  defense.  He  prayed  the  court  to  set  aside  the 
decree,  and  to  allow  him  to  file  an  answer  to  the  bill  This  petition  was  dis- 
missed. We  concur  in  the  judgment  of  the  circuit  court  as  to  the  propriety  of 
this  course.  This  court,  in  Brockett  v.  Brockett,  2  How.,  238,  determined  that 
an  appeal  would  not  lie  from  the  refusal  of  a  court  to  open  a  former  decree^ 
though  the  petition  in  that  case  was  filed  during  the  term  at  which  the  decree 
was  entered.  In  Cameron  v.  McRoberts,  3  Wheat.,  591,  it  decided  that  the 
circuit  courts  have  no  power  to  set  aside  their  decrees  in  equity,  on  motion, 
after  the  term  at  which  they  were  rendered.  These  decisions  are  conclusive 
of  the  questions  raised  upon  the  order  dismissing  the  petition.  The  decrees  of 
the  circuit  court  are  affirmed,  with  costs. 

ARMSTRONG  v.  TOLER. 
(11  Wheaton,  258-279.     1826.) 

Ebrob  to  TT.  S.  Circuit  Court  for  Pennsylvania. 

Statement  of  Facts. —  During  the  war  with  Great  Britain,  goods  w.ere 
shipped  from  St.  Johns,  New  Brunswick,  for  Armstrong  and  other  citizens  and 
residents  of  the  United  States,  and  consigned  to  Toler,  a  resident  citizen.  The 
goods,  being  seized  and  libeled,  were  delivered  to  an  agent  of  the  claimants,  on 
a  stipulation  to  abide  the  event  of  the  suit.  Toler  became  liable  for  the  ap- 
praised value.  Subsequently  the  part  of  the  goods  belonging  to  Armstrong 
were  delivered  to  him,  on  bis  promise  to  pay  Toler  his  proportion  of  any  sum 
for  which  Toler  might  be  liable  if  the  goods  were  condemned.  The  goods  were 
condemned,  and  Toler,  having  paid  the  appraised  value,  brought  this  action  in 
assumpsit  to  recover  from  Armstrong  his  proportion  cf  the  amount  pui*suant 
to  agreement.  Armstrong  insisted  that  the  contract  was  void.  There  was 
judgment  for  the  plaintiff. 

§581.  Where  a  case  is  left  to  the  jury  upon  a  charge  of  certain  legal  principleSj 
the  judgment  will  not  be  reversed  unless  such  principles  are  erroneous. 

Opinion  by  Marshall,  C.  J. 

The  only  point  moved  by  the  defendant's  counsel  to  the  court  was,  that  the 
evidence  was  not  decisive  m  favor  of  the  plaintiff.  The  court  gave  this  opinion. 
The  charge  does  not  intimate  that  the  testimony  was  conclusive,  but  leaves 
the  case  to  the  jury  to  be  decided  by  them  under  the  control  of  certain  legal 
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principles  which  are  stated  in  the  charge.  To  entitle  the  plaintiff  in  error  to 
a  judgment  of  reversal,  he  must  show  that  some  one  of  these  principles  is  erro- 
neous, to  bis  prejudice.  The  main  object  of  the  charge  is  to  state  to  the  jury  the 
law  of  contracts  on  an  illegal  consideration,  so  far  as  it  was  supposed  to  bear 
on  the  case  before  them.  To  enable  them  to  apply  the  law  to  the  facts,  the  court 
supposed  many  cases  in  which  the  contract  would  ,be  void,  the  consideration 
being  illegal.  It  is  unnecessary  to  review  this  part  of  the  charge,  because  it  is 
entirely  favorable  to  the  plaintiff  in  error. 

§  682.  A  new  contract  founded  on  a  new  consideration^  althoitgh  relating  to 
property  in  respect  to  which  there  have  been  unlawfvl  dealings  between  the  parties, 
is  not  an  unlawful  contract. 

After  "having  stated  the  law  to  be,  that  where  the  contract  grows  immedi- 
ately out  of  an  illegal  act  a  court  of  justice  will  not  enforqe  it,  the  court  pro- 
ceeds to  say:  *^But  if  the  promise  be  unconnected  with  the  illegal  act,  and  is 
founded  on  a  new  consideration,  it  is  not  tainted  by  the  act,  although  it  was 
known  to  the  party  to  whom  the  promise  was  made,  and  although  he  was  the 
contriver  and  conductor  of  the  illegal  act.  Thus,  if  A.  should,  during  war, 
contrive  a  plan  for  importing  goods  from  the  country  of  the  enemy,  on  his  own 
account,  by  means  of  smuggling  or  of  a  collusive  capture,  and  goods  should  be 
Bent  in  the  same  vessel  for  B. ;  and  A.  should,  upon  the  request  of  B.,  become 
surety  for  the  payment  of  the  duties,  or  should  undertake  to  become  answerable 
for  the  expenses  on  account  of  a  prosecution  for  illegal  importation,  or  should 
advance  money  to  B.  to  enable  him  to  pay  those  expenses,  these  acts  Constitut- 
ing no  part  of  the  original  scheme,  here  would  be  a  new  contract  upon  a  valid 
and  legal  consideration,  unconnected  with  the  original  act,  although  remotely 
caused  by  it,  and  such  contract  would  not  be  so  contaminated  by  the  turpitude 
of  the  offensive  act  as  to  turn  A.  out  of  court  when  seeking  to  enforce  it; 
although  the  illegal  introduction  of  the  goods  into  the  country  was  the  conse- 
quence of  the  scheme  projected  by  A.  in  relation  to  his  own  goods." 

If  this  opinion  be  contrary  to  law,  the  judgment  ought  to  be  reversed.  The 
opinion  is,  that  a  new  contract,  founded  on  a  new  consideration,  although  in 
relation  to  property  respecting  which  there  had  been  unlawful  transactions 
between  the  parties,  is  not  itself  unlawful.  This  general  proposition  is  illus- 
trated by  particular  examples,  and  will  be  best  understood  by  considering  the 
examples  themselves.  The  case  supposed  is,  that  A.,  during  a  war,  contrives 
a  plan  for  importing  goods  on  his  own  account  from  the  qpuntry  of  the  enemy, 
and  that  goods  are  sent  to  B.  by  the  same  vessel.  A.,  at  the  request  of  R, 
becomes  surety  for  the  payment  of  the  duties  which  accrue  on  the  goods  of 
B.,  and  is  compelled  to  pay  them ;  can  he  maintain  an  action  on  the  promise  of  B. 
to  return  this  money?  The  opinion  is,  that  such  an  action  may  be  sustained. 
The  case  does  not  suppose  A.  to  be  concerned,  or  in  any  manner  instrumental, 
in  promoting  the  illegal  importation  of  B.,  but  to  have  been  merely  engaged 
himself  in  a  similar  illegal  transaction,  and  to  have  devised  the  plan  for  himself, 
which  B.  afterwards  adopted.  This  illustration  explains  what  was  meant  by 
the  general  words  previously  used,  which,  unexplained,  would  have  been  ex- 
ceptionable. 

The  contract  made  with  the  government  for  the  payment  of  duties  is  a  sub- 
stantive independent  contract  entirely  distinct  from  the  unlawful  importation. 
The  consideration  is  not  infected  with  the  vice  of  the  importation.  If  the 
amount  of  duties  be  paid  by  A.  for  B.,  it  is  the  payment  of  a  debt  due  in  good 
faith  from  B.  to  the  government;  and  if  it  may  not  constitute  the  considera- 
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tion  of  a  promise  to  repay  it,  the  reason  mast  be,  that  two  persons  who  are 
separately  engaged  in  an  unlawful  trade  can  make  no  contract  with  each  other; 
at  any  rate,  no  contract  which  in  any  manner  respects  the  goods  unlawfully 
imported  by  either  of  them.  This  would  be  to  connect  distinct  and  independ- 
ent transactions  with  each  other,  and  to  infuse  into  one  which  was  parfeclly  fair 
and  legal  in  itself,  the  contaminating  matter  which  infected  the  other.  This 
would  introduce  extensive  mischief  into  the  ordinary  affairs  and  transactions 
of  life,  not  compensated  by  anytone  accompanying  advantage.  The  same 
principle,  diversified  in  form,  is  illustrated  by  another  example.  If  A.  should 
become  answerable  for  expenses  on  account  of  a  prosecution  for  the  illegal  im- 
portation, or  should  advance  money  to  B.  to  enable  him  to  pay  those  expenses, 
these  acts,  the  court  thought,  would  constitute  a  new  contract,  thb  considera- 
tion of  which  would  be  sutHcient  to  maintain  an  action. 

§  688.  It  is  not  unlawful  to  defend  against  a  prosecution  for  the  illegal  im- 
portatvm  of  goods^  and  a  promise  to  pay  expenses  incurred  in  such  defense  may 
be  enforced. 

It  cannot  be  questioned  that,  however  strongly  the  laws  may  denounce  the 
crime  of  importing  goods  from  the  enemy  in  time  of  war,  the  act  of  defending  a 
'pvesecution  instituted  in  consequence  of  such  illegal  importation  is  perfectly 
lawful.  Money  advanced  then  by  a  friend  in  such  a  case  is  advanced  for  a 
lawful  purpose,  and  a  promise  to  repay  it  is  made,  on  a  lawful  consideration. 
The  criminal  importation  constitutes  no  part  of  this  consideration. 

§  684.  — —  circumstances  which  would  render  the  contract  unlawful. 

It  is  laid  down  with  great  clearness,  that  if  the  importation  was  the  result  of 
a  scheme  between  the  plaintiff  and  defendant,  or  if  the  plaintiff  had  any  in- 
terest in  the  goods,  or  if  they  wore  consigned  to  him  with  his  privity,  that  he 
might  protect  and  defend  them  for  the  owner,  a  bond  or  promise,  given  to  re- 
pay any  advances  made  in  pursuance  of  such  understanding  or  agreement, 
would  be  utterly  void.  The  questions  whether  the  plaintiff  had  any  interest 
in  the  goods  of  the  defendant,  or  was  the  contriver  of,  or  concerned  in,  a 
scheme  to  introduce  them,  or  consented  to  become  the  consignee  of  the  de» 
fendant's  goods,  with  a  view  to  their  introduction,  were  left  to  the  jury.  The 
point  of  law  decided  is,  that  a  subsequent  independent  contract,  founded  on  a 
new  consideration,  is  not  contaminated  by  the  illegal  importation,  although 
such  illegal  importation  was  known  to  Toler,  when  the  contract  was  made,  pro- 
vided he  was  not  interested  in  the  goods,  and  had  no  previous  concern  in  their 
importation. 

§  686.  A  contractj  the  consideration  of  which  is  either  wiclced  in  itself  or 
prohibited'  by  law^  is  void.     English  authorities  examined. 

Questions  upon  illegal  contracts  have  arisen  very  often,  both  in  England  and 
in  this  country;  and  no  principle  is  better  settled  than  that  no  action  can  be 
maintained  on  a  contract,  the  consideration  of  which  is  either  wicked  in  itself, 
or  prohibited  by  law.  How  far  this  principle  is  to  affect  subsequent  or  collat- 
eral contracts,  the  direct  and  immediate  consideration  of  which  is  not  immoral 
or  illegal,  is  a  question  of  considerable  intricacy,  on  which  many  controversies 
have  arisen,  and  many  decisions  have  been  made.  In  Faikney  v.  Reynous,  4 
Burr.,  2069,  the  plaintiff  and  one  Richardson  were  jointly  concernerl  in  certain 
contracts  prohibited  by  law,  on  which  a  loss  was  sustained,  the  whole  of  which 
was  i^aid  by  the  plaintiffs;  and  a  bond  was  given  for  securing  the  repayment 
of  Richardson's  proportion  of  the  loss.  To  a  suit  on  this  bond  the  defendants 
pleaded  the  statute  prohibiting  the  original  transaction,  but  the  court  held,  on 
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demurrer,  that  the  plaintiff  was  entitled  to  recover.  Although  this  was  the 
case  of  a  bond,  the  judgment  does  not  appear  to  have  turned  on  that  circum- 
stance. Lord  Mansfield  gave  his  opinion  on  the  general  ground  that  if  one 
person  apply  to  another  to  pay  his  debt  (whether  contracted  on  the  score  of 
usury  or  for  any  other  purpose),  he  is  entitled  to  recover  it  back  again.  This 
is  a  strong  case  to  show  that  a  subsequent  contract,  not  stipulating  a  prohibited 
act,  although  for  money  advanced  in  satisfaction  of  an  unlawful  transaction, 
may  be  sustained  in  a  court  of  justice.  In  ^  subsequent  case  (6  Term  H.,  410), 
Asbhurst,  J.,  said  the  defendants  were  held  liable  because  they  had  voluntarily 
given  another  security. 

In  the  case  of  Petrie  v,  E^nnay,  3  Term  R.,  418,  the  testator  of  the  plaintiffs 
was  engaged  with  the  defendant  and  others  in  stock  transactions,  which  were 
forbidden  by  law,  on  which  considerable  losses  had  been  sustained,  which  were 
paid  by  Portis,  their  broker.  Keeble  repaid  the  broker  the  whole  sum  ad- 
vanced by  him,  except *£84,  which  was  in  part  the  defendant's  share  of  the 
loss,  for  which  Keeble  drew  a  bill  on  the  defendant,  which  was  accepted.  The 
bill  not  being  paid,  a  suit  was  brought  upon  it  by  Portis  against  the  executors 
of  Keeble,  and  judgment  obtained,  they  not  setting  up  the  illegal  considera- 
tion. The  executors  brought  this  action  to  recover  the  money  they  had  paid, 
and  it  was  held  by  three  judges  against  one,  on  the  authority  of  Faikney  v. 
Heynous,  that  the  plaintiffs  could  maintain  their  action.  A  distinction  was 
taken  in  cases  where  money  was  paid  by  one  person  for  another,  on  an  illegal 
transaction,  by  which  the  parties  were  not  bound;  between  a  voluntary  pay* 
ment,  and  one  made  on  the  request  of  the  party ;  between  an  assumpsit  raised 
by  operation  of  law,  and  an  express  assumpsit  Although  the  former  would 
not  support  the  action,  it  was  held  that  the  latter  would.  This,  also,  is  a 
strong  case  to  show  that  a  new  contract,  by  which  money  is  advanced  at  the 
request  of  another,  or,  which  is  the  same  thing,  where  there  is  an  express 
premise  to  pay,  may  sustain  an  action,  although  the  money  wa!^  advanced  to 
satisfy  an  illegal  claim. 

In  Farmer  v.  Russell,  1  Bos.  &  Pull,  236,  it  was  held  that  if  A.  is  indebted 
to  B.  on  a  contract  forbidden  by  law,  and  pays  the  money  to  C.  for  the  use  of 
B.,  a  court  will  give  judgment  in  favor  of  B.  against  C.  for  this  money.  la 
this  case,  B.  could  not  have  recovered  against  A. ;  but  when  the  money  came 
into  the  hands  of  C,  a  new  promise  was  raised  on  a  new  consideration,  which 
was  not  infected  by  the  vice  of  the  original  contract.  In  this  case,  Chief  Jus- 
tice Eyre  said  that  the  plaintiff's  demand  arose  simply  from  the  circumstance 
that  money  was  put  into  the  hands  of  C.  for  his  use;  and  Justice  Bailer  said 
that  the  action  did  not  arise  upon  the  ground  of  the  illegal  contract.  Yet,  Iq 
this  case,  A.'s  original  title  to  the  money  was  founded  on  an  unlawful  contract, 
and  he  could  not  have  maintained  an  action  against  B.  The  general  proposi- 
tion stated  by  Lord  Mansfield,  in  Faikney  v,  Reynous,  that  if  one  person  piiy 
the  debt  of  another  at  his  request,  an  action  may  be  suQtained  to  recover  the 
money,  although  the  original  contract  was  unlawful,  goes  far  in  deciding  the 
question  now  before  the  court.  That  the  person  who  paid  the  money  knew 
it  was  paid  in  discharge  of  a  debt  not  recoverable  at  law  has  never  been  held 
to  alter  the  case.  A  subsequent  express  promise  is,  undoubtedly,  equivalent  to 
a  previous  request. 

In  most  of  the  cases  cited  by  the  counsel  for  the  plaintiff  in  error,  the  suit 
has  been  brought  by  a  party  to  the  original  transaction,  or  on  a  contract  so 
connected  with  it  as  to  be  inseparable  from  it.     As,  where  a  vendor  in  a  for- 
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eign  country  packs  up  goods  for  the  purpose  of  enabling  the  vendee  to  smuggle 
them;  or  where  a  suit  is  brought  on  a  policy  of  insurance  on  an  illegal  voyage; 
or  on  a  contract  which  amounts  to  maintenance;  or  on  one  for  the  sale  of  a 
lottery  ticket,  where  such  sale  is  prohibited;  or  on  a  bill  which  is  payable  in 
notes  issued  contrary  to  law.  In  these,  and  in  all  similar  cases,  the. considera- 
tion of  the  very  contract  on  which  the  suit  is  brought  is  vicious,  and  the  plaint- 
ifiF  has  contnbuted  to  the  illegal  transaction.  One  of  the  strongest  cases  in 
the  books  is  Steers  v.  Lashley,  6  Term  R.,  61,  where  the  broker,  who  had  been 
concerned  in  stock-jobbing  transactions,  and  had  paid  the  losses,  drew  a  bill  of 
exchange  for  the  amount  on  the  defendant,  and,  after  its  acceptance,  indorsed 
it  to  a  person  who  knew  of  the  illegal  transaction  on  which  it  was  drawn;  the 
court  held  that  such  indorsee  could  not  recover  on  the  bill. 

Id  this  case,  the  broker  himself  could  not  recover,  being  a  party  in  the 
original  offense  against  the  law,  and  his  bill  being  drawn  for  the  very  money 
which  was  due  on  the  original  transaction,  and  indorsed  to  a  person  having 
notice,  left  the  indorsee  in  the  same  situation  with  the  drawer.  Yet,  Lord 
Kenyon  said,  in  this  case,  that  if  the  plaintiff  had  lent  the  money  to  the  defendant 
to  pay  the  differences,  and  had  afterwards  received  the  bill  for  the  money  so 
lent,  he  might  have  recovered  on  it.  The  difference  between  the  case  decided, 
mnd  that  put  by  the  judge,  is  not  very  discernible,  as  the  one  or  the  other  may 
affect  morals,  or  the  policy  of  the  law.  The  distinction  would  seem  to  be 
founded  on  this  legal  ground,  that  the  money  lent  would  constitute  a  new  con- 
sideration, and  be  the  foundation  of  a  new  contract,  which  could  not  be 
vitiated  by  a  knowledge  of  the  purpose  for  which  the  money  was  lent  and  the 
bill  drawn.  So  Toler's  knowledge  of  the  illegal  transactions  of  Armstrong, 
and  that  bis  money  was  advanced  to  procure  the  delivery  of  goods  which  had 
been  illegally  imported,  could  not  vitiate  a  contract  to  repay  that  money. 

In  the  case  of  Booth  v,  Hodgson,  6  Term  B.,  405,  the  suit  was  between  the 
original  parties  to  the  illegal  transaction,  and  was  bottomed  on  it. 

Supposing  the  opinions  actually  contained  in  the  charge  to  be  correct,  it  is 
Btill  contended  to  be  liable  to  exception,  because  there  is  a  material  pan  of  the 
very  case  which  it  does  not  embrace.  The  charge,  it  is  said,  does  not  state 
what  the  law  would  be,  if  Toler  knew,  previous  to  the  consignment,  that  Arm- 
strong was  engaged  in  this  illicit  comraerce.  Without  entering  into  the  inquiry 
whether  this  criticism  on  the  charge  be  well  or  ill  founded,  the  court  think  it 
proper  to  declare,  in  explicit  terms,  that  the  plaintiff  in  error  cannot  avail  him- 
self of  it  in  this  stage  of  the  cause. 

§  586,  The  supreme  court  will  not  examine  and  weigh  the  testimony  in  a 
case  to  ascertain  whether  the  judge  below  has  omitted  any  material  point  in  his 
cfuirge  to  tlu  jury. 

To  bring  all  the  testimony  offered  at  the  trial  of  a  cause  at  common  law, 
instead  of  facts,  into  this  court,  by  a  bill  of  exceptions,  or  otherwise,  is  a  prac- 
tice which,  to  say  the  least,  is  extremely  inconvenient.  Its  tendency  is  to  con- 
vert this  court  from  a  tribunal  for  the  decision  of  points  of  law,  into  one  for 
the  investigation  of  facts,  and  for  weighing  evidence.  To  look  into  that  testi- 
mony for  the  purpose  of  inquiring  whether  the  judge  has  omitted  anything 
material  in  his  charge  would  be  to  yield  to  this  practice,  and  to  sanction  it  in 
its  most  exceptionable  form.  If  the  defendant's  counsel  wished  the  instruction 
of  the  judge  to  the  jury,  on  any  point  which  was  omitted  in  the  charge,  his 
course  was  to  suggest  the  point,  and  request  an  opinion  on  it.     If  counsel  may, 

without  pursuing  this  course,  spread   tbe  whole  testimony  on  the  record,  and 
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then,  by  a  general  exception  to  the  charge,  enable  himself  to  take  advantage, 
not  only  of  a  misdirection,  but  of  any  omission  to  notice  any  question  which 
ma}^  be  supposed,  by  this  court,  to  have  arisen  in  the  case,  such  a  course  would 
obviously  transfer  to  the  supi^eme  court  the  appropriate  duties  of  a  circuit  court, 
and  cannot  be  countenanced. 

It  is  also  contended  by  the  counsel  for  the  plaintiff  in  error,  that  the  judge  has 
erred  in  not  answering  fully  the  inquiry  made  by  the  jury.  That  was  in  these 
words:  "The  jury  beg  leave  to  ask  the  judges  whether  Toler  ^raust  have  an 
interest  in  Armstrong's  goods  to  constitute  him  a  participator  in  the  voyage;  if 
simply  having  goods  on  board  will  constitute  him  sach?"  The  court  answered 
as  follows:  "The  plaintiff  simply  having  goods  on  board  would  not  consti- 
tute him  a  participator,  or  affect  the  contract  with  the  defendant.  Being  in- 
terested in  the  goods  would."  There  is  much  reason  to  bL^lieve  that  the  first  of 
these  questions  was  not  understood  by  the  jury,  or  by  the  judge,  according 
to  the  literal  import  of  the  words.  The  inquiry  would  scon  to  be,  whether 
under  any  possible  view  of  the  transaction,  Toler  couM  ba  tainted  with  the 
guilt  of  Armstrong,  so  as  to  affect  the  contract  in  suit,  unless  he  had  an  interest 
in  the  goods.  This  was  probably  not  the  intention  of  the  jur}'',  because  an  an- 
swer to  this  question  is  to  be  found  in  the  charge.  The  judga  had  stated  that 
if  Toler  was  the  contriver  of,  or  concerned  in,  a  scheme  to  introduce  these 
goods  into  the  United  States,  or  had  consented  to  become  the  consignee  with  a 
view  to  their  introduction,  these  circumstances  would  vitiate  the  contract.  lie 
had  already  said,  therefore,  that  an  interest  in  Armstrong's  goods  was  not  in- 
dispensably necessary  to  make  Toler  a  participator  in  the  voyage,  as  to  all 
the  purposes  of  the  defense.  lie  had  stated  two  cases  speciallj',  either  of 
which  the  jury  might  consider  as  proved  by  the  evidence,  in  which  the  consid- 
eration would  be  unlawful;  and  he  had  said  generally:  "That  where  the  con- 
tract grows  immediately  out  of,  and  is  connected  with,  an  illegal  or  immoral  act, 
a  court  of  justice  will  not  lend  its  aid  to  enforce  it.  And  if  the  contract  bo,  in 
fact,  only  connected  with  the  illegal  transaction,  and  growing  immediately  out 
of  it,  though  it  be  in  fact  a  new  contract,  it  is  equally  tainted  by  it."  There  is 
much  reason  to  believe  that  the  jury  could  not  have  intended  to  put  a  question 
which  had  been  already  answered,  and  that  they  might  design  to  ask,  wbeth-r, 
having  goods  on  board  belonging  to  himself,  would  place  him  in  the  same  situ- 
ation as  if  interested  with  Armstrong.  The  answer  of  the  court  would  show 
that  the  questions  were  understood  in  this  sense,  and  that  answer  appears  to 
have  been  satisfactory  to  the  jury.  However  this  may  be,  we  think  the  law 
was  correctly  stated  by  the  court;  and  wo  cannot  admit  that  a  judgment  is  to 
be  reversed  because  an  answer  does  not  go  to  the  full  extent  of  the  question. 
Had  the  jury  desired  further  information,  they  might,  and  probably  would, 
have  signified  their  desire  to  the  court.  The  utmost  willino^ness  was  manifested 
to  gratify  them,  and  it  may  fairly  be  presumed  that  they  had  nothing  further 
to  ask. 

We  think  that  there  is  no  error  in  the  judgment  of  the  circuit  court,  and 
that  it  ought  to  be  affirmed,  with  costs  and  damages,  at  the  rate  of  six  per 
centum  per  annum,  (a) 

(a)  Ad  ruling  Toler  v.  Armstrong,*  4  Wash.,  297.  Washington,  J.,  in  the  lower  court,  charged  the  juiy  as  fot 
lows:  ''  The  principle  of  the  nile  is,  that  no  man  ought  to  be  heard  in  a  court  of  Justice  who  seeks  to  enforce  a 
contract  founded  in,  or  arising  out  of,  moral  or  political  turpitude.  The  rule  itself  has  sometimes  been  carried  to 
inconvenient  lengths;  the  difficulty  being,  not  in  any  unsoundness  in  the  rule  itself,  but  in  itji  fitness  to  the  par^ 
ticular  cases  to  whicit  it  has  been  applied.  Doe^  the  taint  in  the  original  transaction  infect  and  viiiate  every 
contract  growing  out  of  it,  however  remotely  connected  with  it?  This  would  be  to  extend  the  rule  beyond  the 
policy  which  produced  it,  and  would  lead  to  the  most  inconvenient  consequences.    Carried  out  to  such  an  extent^ 
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HOOVER  V,  WOOD. 
(Supreme  Court  of  the  Territoiy  of  Kansas:  McCahon,  70-82.     ISCO.) 

Opinion  by  Elmorb,  J. 

Statement  of  Facts. —  This  action  was  brought  in  the  district  court  of  the 
second  judicial  district,  on  a  note  for  the  sum  of  $200,  dated  March  27,  1857, 
payable  on  demand,  for  value  received,'  to  J.  D.  Allen  or  order.  On  the  30th 
of  March,  A.  D.  1858,  L.  W.  Hoover  filed  the  following  answer: 

"The  above  named  defendant,  for  himself  alone,  for  answer  and  defense  to 
the  declaration  of  the  said  plaintiff,  acfmits  the  execution  of  the  said  note  ia 
said  declaration  mentioned,  but  avers  that  the  consideration  for  said  note  waa 
illegal ;  for  that  the  said  J.  D.  Allen,  prior  to  the  making  and  delivery  of  said  note, 
preferred  and  made  against  the  said  defendant  the  charge  and  accusation  of 
embezzlement,  to  wit,  the  felonious  appropriation  to  his  own  use  of  goods  and 
chattels  of  the  said  J.  D.  Allen,  by  the  said  defendant,  of  the  value  of  $200. 
That  the  said  J.  D.  Allen,  prior  to  the  time  that  the  said  note  was  executed, 
promised  and  agreed,  to  and  with  the  said  defendant,  to  compound  and  adjust 
the  matter  between  them,  to  wit,  the  matter  of  which  the  said  charge  and  acca- 
sation  of  embezzlement  was  made  against  the  said  defendant. 

"That  upon  this  agreement  of  the  said  J.  D.  Allen  with  the  said  defendant, 
and  in  consideration  therefor,  the  defendant  executed  the  said  note;  and  this 
the  defendant  is  ready  to  verify." 

To  this  answer  the  defendant  in  error  demurred,  and  the  court  below  sus- 
tained the  demurrer,  and  rendered  judgment  in  his  favor  for  $300  damages,  to 
be  discharged  on  the  payment  of  $220.25,  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum.  The  error  complained  of  is  in  the  ruling  of  the  court  in 
sustaining  the  demurrer.  By  the  demurrer,  the  defendant  in  error  admits  the 
trath.of  the  answer,  but  says  that,  in  law,  it  is  not  suiBcient  to  prevent  a 
recovery. 

There  is  no  allegation  in  the  answer  that  Allen,  the  payee  of  the  note,  had 
knowledge  of  the  actual  commission  by  Hoover  of  a  felony  under  the  laws  of 
the  territor\';  nor  is  there  an  allegation  "that  the  note  was  delivered  by 
Iloover  to  Allen  on  the  promise,  agreement  or  understanding,  express  or  im- 
plied, that  Allen  was  to  conceal  such  felony,  or  to  abstain  from  a  prosecution 
or  withhold  any  evidence  in  relation  thereto."  It  is  true  that  the  answer  sets 
forth  that,  prior  to  the  execution  of  the  note,  Allen  "agreed  and  promised,  to 
and  with  the  defendant  Hoover,  to  compound  and  adjust  the  matter  between 
them."  What  matter?  The  payment,  by  Hoover  to  Allen,  for  the  property 
used  or  taken  by  Iloover;  not  a  promise  on  Allen's  .part  not  to  do  anything 
which  the  law  niade  it  incumbent  on  him  to  perform,  but  simply  to  pay  Allen 

it  would  d««erve  to  be  entitled  a  rule  to  encourage  and  protect  fraud.  So  far  as  the  nile  operates  to  discourage 
tbe  perpetratiQn  of  an  immoral  or  Illegal  act,  it  is  founded  ia  the  strongest  reason;  but  it  cannot  safely  be 
pushed  farther.  If,  for  example,  the  man  who  imports  goods  for  another,  hy  means  of  a  Tiolation  of  tht>  laws  of 
his  country,  is  disqualified  from  foimding  any  action  upon  such  illegal  transaction  for  the  value  or  freight  of  the 
Ipoods,  or  for  other  advances  made  on  them,  he  is  Justly  punished  for  the  immorality  of  the  act,  and  a  p  jwerf  ui 
disicottragement  from  the  perpetration  of  it  is  provided  by  the  rule.  But  after  the  act  is  acccmpHsheJ.  no  new 
eontract  ought  to  be  affected  by  it.  It  ought  not  to  vitiate  the  contract  of  the  retail  merchaut  who  buys  these 
goodu  from  Ums  importer;  that  of  the  tailor,  who  purchases  from  the  merchant;  or  of  the  custom.*r8  of  the 
former,  amcngst  whom  the  goods  are  distributed  in  clothing,  although  the  illegality  of  the  original  act  woa 
known  to  each  of  thoee  persons  at  the  time  he  contracted.  1  understand  the  rule,  as  now  clearly  settled,  to  be 
tJbat  where  the  contract  grows  immediately  out  of,  and  is  connected  with,  an  illegal  or  immoral  act,  a  court  of  Jua- 
tice  wiU  not  lend  its  aid  to  enforce  it.  And  if  the  contract  be  in  part  only  connected  with  the  illegal  transaction, 
and  growing  immediately  out  of  it,  though  it  be  in  fact  a  new  contract,  it  is  equally  tainted  by  it.  .  .  .  But  if 
the  promise  be  unconnected  with  the  illegal  act,  and  is  founded  on  a  new  consideration,  it  is  not  tainted  by  the 
act.  although  it  was  known  to  the  party  to  whom  the  promise  was  made,  and  although  he  was  the  contriver  and 
cooJocUnr  of  the  iUegal  act." 
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the  money  demand  which  he  (Allen)  claimed  against  Hoover.  Compounding 
has  a  technical  meaning  in  criminal  law  and  in  criminal  practice,  but  we  appre- 
hend the  same  technical  signification  does  not  obtain  in  civil  cases. 

§  687.  Suit  may  he  maintained  on  a  note  given  on  account  of  property  emr 
heszled. 
^  It  has  been  held,  and  we  suppose  it  to  be  the  law,  that  a  party  can  receive 
compensation  for  a  felony,  and  that,  by  so  doing,  does  not  necessarily  result  in 
compounding.  Whart.  Crim.  L.,  p.  833,  c&.  5,  For  these  reasons  we  think 
the  demurrer  was  properly  sustained;  but  the  court  below  erred  in  giving 
judgment  for  $300,  to  be  satisfied  on'  the  payment  of  $220.25,  and  interest 
at  the  rate  of  ten  per  cent,  per  annum.    A  proper  judgment  would  have 

been  for  the  sum  of  $200,  and  for  the  further  sum  of dollars  damages,  and 

costs  of  suit.  We  therefore  render  such  judgment  in  this  court  as,  in  oar 
opinion,  should  have  been  rendered  below,  to  wit:  That  the  said  Samuel  N. 
Wood  recover  of  the  said  L.  W.  Hoover  and  J.  D.  Hutchinson  the  sum  of  $200, 
and  the  further  8um  of  $20.25  damages,  and  their  costs  in  this  behalf  expended 
in  the  court  below,  said  judgment  to  bear  date  on  the  8th  day  of  April,  A.  D. 
1858,  and  the  further  sum  of  one-half  the  costs  of  this  court;  and  that  the  said 
Hoover  and  Hutchinson  recover  of  the  said  Samuel  N.  Wood  one-half  of  the 
costs  which  have  accrued  in  this  case  in  this  court. 


§  588.  Part  against  public  policj  and  part  not. —  Wliere  a  contract  is  in  part  repugnant 
to  public  policy,  and  a  part  is  not  so,  it  may  be  divided,  and  so  much  of  it  as  is  unexception- 
able may  be  enforced.    Fackler  v.  Ford,  McCahon,  83. 

§589.  Wagers  and  gambling  contracts. —  A  wager  that  Andrew  Jackson  would  not  re- 
ceive the  electoral  vote  of  Kentucky  was  held  to  be  a  contract  void  from  public  policy,  even 
though  neither  of  the  parties  was  a  voter.     Denney  v,  Elkins,  4  Cr.  G.  C->  iOi* 

§  5110.  A  contract  of  wager,  though  valid  at  common  law,  will  not  be  enforced  in  Colorado. 
So  a  contract  to  pay  a  sum  of  money  upon  condition  that  a  railroad  be  built  to  a  qertain 
place  by  a  certain  time  will  not  be  enforced  where  it  appears  that  it  was  a  wager.  Eldred  v. 
MaUoy.*  2  Colo.  Ty,  821. 

§  61lt,  A  fair  wager,  not  contrary  to  public  policy,  may  be  recovered  at  common  law. 
Fleming  v.  Foy,  4  Cr.  C.  C,  428. 

§  592.  It  seems  that  while  aU  wagers  are  not  void,  yet  wagers  which  are  against  public 
policy  or  good  morals  are  void  as  gaming  contracts.     Harding  v.  Watker,  Hemp.,  53. 

g  593.  A  wager  contrary  to  public  policy  is  void  at  common  law.  Contracts  for  future 
delivery,  known  as  *' puts,"  are  usually  such  wagers,  and  void.  Ex  parte  Toung,  6  Biss.,  58 
(§§  727-780). 

§  594.  If  it  appears  that  a  written  contract  does  not  express  the  real  intent  of  the  parties, 
but  is  merely  colorable  and  used  as  a  cloak  to  cover  a  gambling  transaction,  the  court  wiU 
not  lend  its  aid  to  enforce  the  contract,  however  fair  on  its  face,  and  if  securities  are  given 
will  interfere  on  grounds  of  public  policy,  and  for  the  public  good,  rather  than  for  the  pur- 
pose of  relieving  a  party  who  is  himself  particeps  criminis,  Clarke  v.  Fobs,  17  K.  B.  B.,  271 
(§j;  738-742). 

§  595.  Oaming  contracts  are  contrary  to  good  morals  and  void.  Harding  v.  Walker, 
Hemp..  53. 

§  59<>.  Letting  of  a  race-field. —  Where  the  owner  of  a  race-field  lets  the  same  for  public 
races,  knowing  that  it  wiU  be  used  for  the  accommodation  of  licentious  and  disorderly  per- 
sons for  the  purposes  of  unlawful  gaming  and  gross  immorality  and  debauchery,  and  it  is  so 
used,  he  cannot  recover  the  rent  in  an  action  of  covenant.  Holmead  v.  Maddox,'^  2  Cr.  C. 
C,  161. 

§597.  Note  given  for  lottery  ticket.— An  action  wiU  not  lie  upon  a  note  given  for  a 
ticket  in  a  lottery  prohibited  by  law.     Hawkins  v.  Cox,*  2  Cr.  C.  C,  173. 

g  598.  Champerty. —  McP.  was  employed  by  C.  as  an  attorney  and  agreed  to  wait  for  his 
fees  until  C.  could  sell  certain  land  which  was  the  subject  of  the  controversy  between  C.  and 
a  third  person;  and  McP.  also  agreed  to  receive  his  fee  (a  fixed  sum)  out  of  the  purchase 
money  of  this  land.  He  did  not  agree  to  pay  any  of  the  costs  of  C.'s  suit,  nor  to  take  any 
part  of  the  land  in  compensation,  nor  to  take  anything  but  money.     It  was  held  that  the 
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contract  between  McP.  and  C,  as  to  the  former's  fees,  was  not  void  on  the  ground  of  cham- 
perty.   McPherson  v.  Cox,  6  Otto,  41^    See  Champerty. 

§  599.  A  contract  by  an  attorney  that  he  will  manage  a  certain  suit  in  relation  to  some 
land,  and,  if  successful,  will  hare  a  certain  fee  out  of  the  proceeds  of  the  land  as  sold,  is 
not  champertoaa  There  is  no  agreement  to  pay  any  part  of  the  costs,  or  to  receive  any  part 
of  the  land  in  controversy.    Ibid, 

§  600.  GontingenI  attorney's  fee  —  Lobbying.—  A  contract  with  an  attorney  for  his  services 
in  prosecutiDg  a  claim  against  a  foreign  government,  and  by  which  the  attorney's  fee  is  con- 
tlngeift  upon  his  success,  is  valid  and  proper.  Such  a  contract  is  not  a  contract  for  lobbying, 
and  courts  of  justice  cannot  adjudge  such  contracts  illegal,  if  free  from  any  taint  of  fraud, 
misrepresentation  or  unfairness.    Stanton  v.  Embry,  3  Otto,  550.    See  g§  521,  5'Z2. 

§601.  Contract  for  part  of  the  profits  by  attorneys  proseentlng  claim  against  the 
gOTomment. —  A  contract  by  which  attorneys  employed  in  prosecuting  a  claim  against  the 
government  before  congress  are  to  receive  twenty  per  cent,  of  the  amount  collected,  and  are 
to  pay  out  of  that  sum  such  an  amount  as  a  delegate  to  congress  from  the  territory  in  which 
the  claims  arose  should  charge  for  his  services  in  procuring  the  allowance  of  the  claim,^is 
void  as  against  public  policy.     Weed  v.  Clarke,*  2  MacArth.,  274    See  §  523. 

§  60S.  Contingent  fee  for  proseenting  claim  against  the  governments—  A  contract  pro- 
viding for  a  contingent  fee  for  the  prosecution  of  a  claim  against  the  government,  and  which 
is  fair  and  unobjectionable  on  its  face,  can  be  enforced.  Burbridge  t;.  Fackler,*  2  MacArth., 
406. 

g  606.  Agreement  to  proenre  an  abandonment  of  a  caveat  against  the  Issnance  of  a 
patent. —  G.  having  filed  a  caveat  in  a  land  office  against  the  issuance  of  a  patent  to  M., 
setting  up  that  his  application  was  fraudulent,  H.  contracted  with  M.  that  he  would  procure 
Q.  to  abandon  his  caveat  if  M.  would  pay  him  a  certain  sum.  ffekl,  that  this  contract  was 
void  as  being^gaiust  public  policy,  and  that  a  note  founded  thereon  was  void,  and  that,  al- 
though it  appwed  that  G.  relinquished  to  M.  certain  improvements  on  the  land  in  pursuance 
of  the  agreement,  yet  that  was  not  a  consideration  of  established  value,  and  was,  besides,  so 
intimately  connected  with  the  fraudulent  part  of  the  contract  that  the  whole  .was  tainted 
with  fraud.     Hoyt  17.  Macon,*  2  Colo.  T'y,  505. 

^  604.  All  eontraets  for  the  procnring  of  legislation  are  void ;  but  contracts  which  are  for 
the  collection  of  evidence,  the  preparation  of  papers,  and  the  delivery  of  arguments  in  favor 
of  a  claim,  are  valid  and  should  be  upheld.     Weed  v.  Black,*  2  MacArth.,  274. 

<^  605«  A  contract  for  ^  lobby  "  serviees  in  preventing  a  threatened  legislative  investigation 
of  the  affairs  of  a  railway  corporation  is  void,  and  confers  no  right  upon  the  promisee  to  the 
compensation  named  therein.     Usher  v.  McBratney,*  3  Dill.,  885.     See  ^>^  531,  522. 

§  <I06.  Agreement  to  forego  the  right  of  trial  prescribed  by  law.—  It  seems  that  a  con- 
tract made  in  advance  to  forego  the  right  of  trial  prescribed  by  law  is  against  public  policy 
and  cannot  be  enforced  specifically.  Parties  cannot,  by  an  agreement  in  advance,  oust  the 
courts  of  their  jurisdiction.     Insurance  Co.  v,  Morse.  20  Wall.,  451  (Cjnst.,  gg  2505-25 J9). 

§  607.  Agreement  not  to  remote  causes  to  federal  eonrts. —  An  agreement  by  an  insurance 
company,  made  as  a  condition  precedent  to  the  doing  of  business  by  it  in  a  state,  that  in  case 
of  suits  against  it  by  residents  of  the  state  it  would  not  exercise  its  privilege  of  removal  to 
the  federal  courts,  is  against  public  policy  and  void.  Nor  does  sucU  agreement  acquire  any 
validity  from  the  fact  that  it  was  required  by  the  statutes  of  the  state.     IbicL 

g  6DH.  In  order  to  obtain  permission  to  do  business  within  a  state  an  insurance  company 
promised  that  it  w^uld  not  remove  any  action  in  which  it  might  be  a  party  from  the  state  to 
the  federal  courts.  Held^  that  the  agreement  was  contrary  to  public  policy  and  void,  and  the 
company  had  a  right  to  remove  a  suit  notwithstanding  its  agreement.  Doyle  v.  Continental 
Ina  Co.,  4  Otto,  587  (Const.,  §g  2510-15). 

^  609.  Agreement  to  arbitrate.—  An  express  agreement  to  arbitrate,  and  an  agreement  not 
to  sue  till  the  arbitrators  have  decided,  is  valid  in  the  absence  of  any  illegality  in  the  con- 
tract. It  cannot  be  held  to  be  against  public  policy.  It  cannot  be  said  that  there  is  anything 
contrary  to  public  policy  in  allowing  parties  to  contract  that  they  sliall  not  bd  liable  to  an 
action  until  their  liability  has  been  ascertained  by  a  domestic  and  private  tribunal  upon 
which  they  themselves  agree.  So,  under  such  an  agreement,  no  suit  can  be  maintained 
until  an  award  has  been  had  and  shown.     Fox  v.  Railroad,  8  Wall.  Jr.,  245. 

$i  616.  A  contract  with  an  alien  enemy  may  be  good  when  entered  into  from  necessity. 
Crawford  v.  The  William  Penn,  8  Wash.,  495. 

§  61L  During  the  war  between  England  and  the  United  States  a  firm  in  the  United  Stales 
sent  an  order  to  a  firm  in  England  to  purchase  goods  for  tliem.  The  goods  were  furnished, 
and  the  English  firm  advanced  their  money  to  pay  for  them.  Held,  that  the  order  was  a 
nullity,  and  could  not  be  the  basis  of  a  contract,  and  that  the  purchases  under  it  could  nut 
add  to  its  validity.    Scholefield  v.  Eichelberger,  7  Pet.,  595. 

211 


612-622.  CONTRACTS.—  VALIDITY. 

§  612.  After  the  capture  of  New  Orleans  by  the  Union  forces,  a  person,  whose  domicile  was 
in  that  pLice.  went  inside  the  rebel  lines  and  purchase.i  cotton.  Held^  that  his  contract  for 
the  purchase  was  void,  and  gave  him  no  title.     Desmare  v.  United  States,  8  Otto,  Oil. 

§  61 8.  A  contract  made  without  government  license  or  permission,  between  a  resident  of  a 
state  in  reb(41ion  and  a  i-esident  of  a  loyal  state,  is  void  by  public  policy  as  well  as  by  inter- 
national law  and  express  statute,  and  in  an  action  on  such  contract  after  the  war  has  termi- 
nated its  illegality  may  be  shown  as  a  defense.     Philips  v.  Hatch,  1  Dill.,  575. 

§614.  It  seems  that  an  executory  contract  of  continuing  performance,  made  before  the 
breaking  out  of  a  war,  with  an  alien  enemy,  if  it  cannot  be  performed  except  in  the  ^fay  of 
conimercial  intercourae  with  an  enemy,  is,  ipso  factOt  dissolved  by  the  declaration  of  war, 
which  operates,  for  that  purpose,  with  a  force  equal  to  positive  law.  But  where  a  contract  is 
of  such  a  character  that  it  does  not  necessitate  continued  intercourse  between  the  parties,  the 
only  effect  of  the  war  is  to  suspend  its  operation,  and,  on  the  return  of  peace,  tlie  rights 
of  the  parties  under  it  may  be  enforced.  Hamilton  v.  Mutual  Life  Ins.  Co.,  9  Blatch., 
243. 

§  615.  Though  it  is  true  that  a  debt  is  suspended  by  the  existence  of  a  war  which  makes 
the  debtor  and  creditor  public  enemies,  yet  an  executory  contract,  instead  of  being  suspended 
in  such  a  case,  and  reviving  when  the  war  is  over,  is  entirely  extinguished,  if,  owing  to  the 
lapse  of  time  or  change  of  circumstances,  its  enforcement  is  unjust  or  inequitable.  New 
York  Life  Ins.  Co.  u  Statham,  8  Otto,  81. 

§  616.  ratification  of  contract  of  agent.— A  transaction  originally  unlawful  cannot  be 

made  any  better  by  being  ratified.  So  an  act  of  an  agent  in  trading  with  an  enemy  is  not 
changed,  as  far  as  respects  its  invalidity,  by  a  subsequent  ratification  by  the  principal.  United 
States  V.  Grossmayer,  9  Wall.,  75. 

§  617.  Alien  enemy  —  Imarance. —  A  contract  of  insuranoe  on  the  life  of  a  person  who 
afterwards  becomes  an  alien  enemy  is  not  cendered  void  by  the  war,  where  the  party  insured 
was  a  non-combatant  and  was  neutral  and  passive  during  the  existence  of  the  war.  Hamilton 
V,  Mutual  Life  Ins.  Co.,  9  Blatch.,  !^o. 

§  61$.  Against  pablic  policy  and  the  neatrality  laws.— A  contract  was  entered  into  in 
1886,  in  Oliio,  between  certain  citizens  of  Ohio  and  a  general  of  the  Texan  army,  by  which 
the  former  were  to  furuish  certain  funds  to  be  used  by  the  latter  in  raising  and  equipping  troops 
for  the  Texan  war  of  independence,  and  in  consideration  of  which  the  latter  was  to  convey 
to  the  former  certain  lands  owned  by  him  in  Texas.  The  independence  of  Texas  was  not  ac- 
knowledged \>y  the  United  States  till  1887,  and  at  the  time  of  the  making  of  this  contract 
there  was  a  treaty  of  friendship  between  the  United  States  and  Mexico,  and  by  an  existing 
treaty  the  right  of  Mexico  to  Texas  was  acknowlad^^^ei.  Held,  that  the  contract  was  void,  as 
being  against  public  policy  and  in  violation  of  the  neutrality  laws  of  the  United  States;  and 
that  it  was  made  in  Ohio  where  the  money  was  advanced,  and  not  in  Texas;  and  even  if  that 
were  not  the- case  the  contract  was  one  in  violation  of  the  duties  imposed  upon  the  citizens  of 
the  United  States,  and  would  not  be  enforced  by  the  courts  of  the  United  States.  Kennett 
V.  Chambers,  14  How.,  45. 

g  610.  Infringement  of  belligerent  rights.-  In  time  of  war  property  shall  not  be  permitted 
to  change  character  in  its  transit,  nor  shall  property  consigned  to  become  the  property  of 
the  enemy  on  arrival  be  protected  by  the  neutrality  of  the  shipper.  Such  contracts,  how- 
ever valid  in  time  of  peace,  are  considered,  if  made  in  war  or  in  contemplation  of  war,  as 
infringements  of  belligerent  rights,  and  calculated  to  introduce  the  grossest  frauds.  Where, 
however,  the  contract  is  made  in  time  of  peace  and  war  subsequently  breaks  out,  the  contract 
should  receive  a  more  liberal  consideration.    The  Ship  Ann  Green,  1  Oall.,  291. 

g  620.  Contract  between  belligerents  as  to  cartel  ships.—  A  contract  made  during  a  state 
of  war  for' the  equipping  and  fitting  out  of  a  cartel  ship  is  to  be  considered  as  a  contract 
made  between  friends,  and  consequently  ought  to  be  enforced  by  the  courts  of  either  belliger- 
ent having  jurisdiction  of  the  subject.     Crawford  v.  The  William  Penn,  Pet.  C.  C,  113. 

^  621.  Shipment  by  belligerent  of  property  in  the  name  of  another,  to  preTent  capt- 
ure.—  An  arrangement  by  which,  during  a  time  of  war,  a  person  who  is  a  belligerent  ships 
property  in  the  name  of  another  to  avoid  capture  and  condemnation,  is  not  so  contrary  to  the 
laws  of  war  or  of  nations,  that  an  action  may  not  be  maintained  in  a  neutral  country,  by  the 
real  owner,  for  the  proceeds  of  the  property  which  were  recovered  by  the  person  in  whose 
name  they  were  shipped,  from  a  government  unlawfully  capturing  the  same.  De  Valengin 
v.  DuflFy,  14  Pet.,  289. 

§  622.  Contract  during  the  rebellion  to  prevent  cotton  from  capture.- During  the  war 
of  the  rebellion  the  British  consul  at  New  Orleans  contracted,  in  consideration  of  a  certain 
share  of  the  profits,  to  protect  from  capture,  by  the  use  of  certificates  that  the  property  was 
in  a  British  subject,  certain  cotton  within  and  belonging  to  pei*sons  residing  within  the  Con- 
federal? lines,  and  owing  allegiance  to  the  Confederate  government.   Held,  that  such  contract 
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was  void  as  against  public  policy  and  the  prohibition  of  the  government.    Coppell  v.  Hall,  7 
WaU.,  652. 

%  023.  Price  payable  in  Confederate  notes-^Note.-^  A.  sold  propei'ty  during  the  war  of 
the  rebellion  for  fl^tOOO,  payable  in  Ck)nfederate  notes.  Held,  that  A.  coiild  not  sUe  on  this 
contract,  nor  on  a  note  for  $15,000  given  to  secure  payment,  though  the  note  did  not  specify 
what  currency  it  should  be  payable  in.    Nordlinger  tx  Vaiden,*  2  Am^  L.  Rev.,  18Sk 

§  684.  Contracts  made  during  the  war  of  the  rebellion,  in  one  of  the  Confederate  States, 
providing  for  the  payment  of  Confederate  currency,  if  not  made  in  aid  of  the  insurrection* 
ary  government,  are  still  valid,  notwithstanding  the  currency  in  which  they  aire  payable,  and 
may  be  enforced.    Wilmington  &  Weldon  R'y  Co.  v.  King,  1  Otto,  3i 

§  634.  A  contract  for  the  payment  of  Confederate  notes,  made  during  the  rebellion,  between 
parties  residing  within  so-called  Confederate  States,  can  be  enforced  after  peace  in  the  courts  of 
the  United  States ;  and  though  the  promise  was  made  in  dollars,  evidence  may  be  introduced 
to  show  that  the  dollars  meant  were  Confederate  dollars.  The  recovery  in  such  a  case  Will  be 
the  value  of  such  notes  at  the  time  and  place  of  the  contract  in  the  lawful  money  of  the 
United  States,    Thorington  v.  Smith,  8  Wall.,  6. 

§  686.  Contract  in^ld  of  rebellion. —  A  contract  made  in  furtherance  or  in  aid  of  the  late 
rebellion  is  void.  So  where  A.  had  sold  goods  to  a  contractor  for  the  Confederate  government 
and  received  Iiis  notes  therefor,  and  had  also  taken  up  due  bills  of  the  contractor  given  for 
supplies  purchased  for  the  rebel  government,  it  was  held  that  he  could  recover  on  neither,  and 
that  both  were  void  as  being  contracts  tainted  with  the  vice  of  the  pur|x>se  for  which  they 
were  given.     Hanauer  v.  Doane,  12  Wall.,  845. 

§  627.  A  contract  made  in  aid  of  the  rebellion  is  void  and  cannot  be  enforced  in  the  courts 
of  this  country ;  and  bills  of  a  city,  issued  under  the  authority  of  the  legislature  of  a  Confed'* 
erate  state  to  circulate  as  money,  are  likewise  void*  Thomas  v»  City  of  Richmond,  12  Wall., 
357. 

$S  6S8.  No  contracts  in  aid  of  a  rebellion  can  be  enforced  in  the  courts  of  the  government 
which  was  sought  to  be  overthrown.  But  a  contract  for  the  sale  of  property  which  is  to  be 
paid  for  with  the  notes  of  the  insurgent  government  is  not  such  a  contract}  and  may  be 
enforced.    Thorington  v.  Smith,  8  WalL,  7;  Dean  v.  Younell,  8  Wall.,  15. 

§  689.  A  contract  or  undertaking  of  any  kind  to  destroy  or  impair  the  supremacy  of  the 
conslitation  of  the  United  States,  or  to  aid  or  encourage  any  attempt  to  that  end,  is  neces- 
sarily unlawful,  and  cannot  be  treated  as  valid  by  a  court  sitting  under  that  constitution. 
The  obligations  of  a  traitorous  combination,  issued  expi*e8sly  to  make  war  against  and  over- 
throw the  goveniment  of  the  United  States,  can  never  give  validity  to  any  transaction  which 
most  seek  the  courts  of  that  government  for  enforcement.  So  bonds  issued  by  the  conven- 
tion of  Arkansas  which  attempted  to  take  that  state  out  of  the  Union,  which  were  issued  to 
sopport  the  rebellion,  form  no  consideration  to  support  a  promissory  note,  although  they  cir- 
culated as  money.    Hanauer  v.  Woodruff,  15  Wall.,  443. 

§  680.  Agreement  to  make  fraudulent  pre-emption.-—  An  agreement  between  two  parties, 
by  which  one  is  to  make  a  fraudulent  pre-emption  of  public  land,  which  they  are  to  divide 
between  themselves,  is  contrary  to  public  policy,  and  can  have  no  standing  in  a  court  of  jus- 
tice.    Barkness  t;.  Underbill,  1  Black.  83). 

g  681.  Entry  and  lease  of  public  lands  reserved  from  sale  and  settlement—  Certain  land 
was  reserved  by  the  government  from  sale  and  settlement.  A.  entered  thereon  and  made 
certain  improveraentp,  which  he  leased  to  B.  for  a  certain  annual  ground  rent.  Held,  that 
the  lease  was  absolutt^y  void  as  being  in  derogation  of  public  rights  and  against  public  policy. 
A.  being  a  trespasser,  and  liable  to  criminal  prosecution  for  erecting  the  improvements,  his 
lease  of  them  was  absolutely  void.     Dupas  v.  Wassell,  1  Dill.,  214. 

§688.  Agre:^ment  to  attend  sales  and  boy  public  lands.— An  agreement  between  two 
land  companies  to  appoint  a  common  agent  to  attend  a  public  sale  of  public  lands,  and  buy 
lands,  on  their  joint  and  several  account,  is  not  an  illegal  combination  in  fraud  of  the  rights 
of  the  United  States,  and  does  not  render  such  purchases  a  nullity.  Oliver  v,  Piatt,  8  How., 
411.    See  g  527.  . 

§  688.  Combination  by  bidders  at  aactlon  sale  of  pnbllc  lands.—  A  contract  made  in 
fraud  of  the  law,  or  against  public  policy,  is  void,  and  courts  will  aid  neither  party  to  carry 
it  into  effect.  So  where  parties  present  at  an  auction  sale  of  public  lands  combined  with  each 
other  not  to  bid  against  each  other,  so  that  the  lands  could  be  procured  cheap,  and  agreed  to 
divide  the  profits  between  themselves,  the  agreement  was  held  void.  Piatt  v,  Oliver,  1  McL., 
289;&a,  SMcL.,  270. 

g  6S4.  Sale  of  pnhlfe  land  by  trespasser.—  No  contract  is  valid  which  is  made  in  contra- 
vention of  law  or  of  public  policy.  So  the  sale  by  a  party  of  public  land  which  is  a  part  of 
the  pnbllc  domain,  and  upon  which  he  is  a  mere  trespasser,  is  void.  Scudder  v.  Andrews,  8 
]ioIx,469. 
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8§  6«5-W7,  C0NTRACT3.—  VALIDITY. 

§  635.  Agrreement  by  execntor  to  pay  hig  surety  part  of  his  coiii§ftn»atioii.—  Where  a 

person  has  been  appointed  executor,  an  agreement  between  him  and  his  surety,  by  which,  in 
consideration  of  the  latter's  assuming  that  obligation,  he  will  pay  him  one-half  of  his  com- 
pensation as  it  is  allowed  to  him,  is  a  valid  contract,  and  not  contrary  to  the  policy  of  the 
law.    Culbertson  v,  Stillinger,  Taney,  78. 

§  636.  Agreement  between  executrix  and  purchasers  from  her.—  Under  an  agreement 
with  an  executrix,  parties  purchased  the  lands  of  the  testator,  which  were  sold  to  pay  his 
debts  for  less  than  their  value,  and  agreed  to  hold  them  on  an  understanding  with  her' that  she 
might  purchase  from  them  at  the  same  rate.  Held,  that  the  contract  was  illegal,  being 
against  public  policy,  and  voidable,  if  not  void.     Tufts  v.  Tufts,  3  Woodb.  &  M.,  485. 

§  637.  Agreement  between  execntor  and  heir  to  divide  the  property  in  case  the  will  Is 
declared  invalid.—  After  the  death  of  a  testator  who  had  devised  his  property  to  the  exclu- 
sion of  his  heirs,  the  will  was  attacked  by  one  of  the  heira.  Pending  suit  the  executor  and 
the  heir  agreed  that  if  the  will  was  held  void  they  would  divide  the  property  between  them, 
to  the  exclusion  of  the  devisees.  Held,  that  the  agreement  was  a  flagrant  breach  of  trust  on 
the  part  of  the  executor,  and  void  as  against  public  policy.     Wilson  v.  Jordan,  8  Woods,  647. 

§638.  Against  public  policy  — Suit  by  guilty  party. —  In  the  case  of  an  undertaking 
which  is  void  as  against  public  policy,  no  action  can  be  maintained  thereon  by  one  member  of 
the  partnership  against  another.  A  party  alleging  his  own  turpitude  shall  not  be  heard  in  a 
court  of  justice  to  sustain  an  action  founded  upon  it.  Where  the  parties  stand  in  pari  delicto 
the  law  leaves  them  as  it  flnds  them,  to  reap  the  fruits  of  their  own  dishonesty  as  best  they 
may.    Falesv.  Mayberry*2Gall.,  563. 

§  689.  Contract  in  fraud  of  the  revenue  laws  of  a  foreign  country.—  A  Spanish  ship  was 
captured  by  a  Columbian  privateer,  and  to  avoid  the  necessity  of  a  condemnation  in  the 
courts  of  Columbia  the  prize  was  intentionally  wrecked  on  the  coast  of  the  United  States. 
The  goods  were  landed  and  the  duties  paid.  A  purchaser  of  the  cargo  gave  bills  of  exchange 
therefor,  and  resisted  payment  thereof  on  the  ground  that  the  wrecking  was  by  collusion 
between  himself  and  the  captors.  Heldy  that  this  was  no  defense  in  the  courts  of  the  United 
States,  as  no  fraud  was  intended  upon  any  revenue  law  or  regulation  of  the  United  States. 
Hopner  v.  Appleby,  5  Mason,  74. 

§  640.  Compounding  a  felony. —  In  order  to  avoid  an  instrument  on  the  ground  that  it  was 
given  to  compound  a  felony,  it  must  appear  that  the  compounding  of  the  felony  was  the  con- 
sideration. A  bond  given  for  a  valid  and  subsisting  obligation  due  from  the  obligor  to  the 
obligee  is  not  void  as  compounding  a  felony,  though  the  obligor  was  threatened  with  criin- 
inal  prosecution  unless  the  indebtedness  was  secured.  Plant  v,  Gunn,  3  Woods,  877.  See 
§  585. 

g  641.  Money  loaned  or  goods  sold  to  be  used  in  the  commission  of  a  criminal  act. —  If 
a  vendor  knows  that  his  goods  are  purchased,  or  if  a  lender  knows  that  his  money  was 
borrowed,  for  the  purpose  of  being  employed  in  the  commission  of  a  criminal  act  injurious  to 
society  or  to  any  of  its  members,  courts  will  not  give  their  aid  to  enable  him  to  recover. 
Hanauer  v.  Doane,  12  Wall..  849. 

§  643.  Boarding  and  lodging  a  prostitute.—  One  who  furnishes  a  prostitute  with  food  and 
lodging,  and  derives  any  profit  from  the  latter's  prostitution,  cannot  recover  in  contract  for 
such  board  and  lodging  furnished.     Mackbee  v.  Griffith,*  2  Cr.  C.  C,  830. 

g  648.  Against  public  policy  —  Executed.— Though  a  contract  be  against  public  policy 
and  therefore  void,  yet  it  seems  that  where  it  has  been  executed  it  can  only  be  avoided  where 
the  illegality  is  set  up  technically  as  a  defense  in  some  of  the  pleadings  and  answers.  Tufts 
V.  Tufts,  8  Woodb.  &  M.,  493. 

§  644.  Contract  sanctioned  by  legislature.—  Whore  a  contract  by  a  city  to  issue  its  bonds 
in  aid  of  the  building  of  a  railroad  has  been  expressly  sanctioned  by  the  legislature,  and  the 
city  has  secured  the  advantages  of  the  contract,  it  canhot  escape  from  its  obligations  by 
contending  that  the  contract  is  a^inst  public  policy  and  without  consideration.  City  of 
Winona  v.  Cowdrey,*  3  Otto.  612. 

§645.  Contract  of  marriage  between  nepheir  and  aunt.— Whether  a  contract  to  marry, 
made  between  a  nephew  and  aunt,  is  contrary  to  morality  and  public  policy,  discussed  in 
^Campbell  v.  Crampton.  IB  Blatch.,  150  (§§  1190-94). 

^  646»  Agreement  between  railroad  and  telegraph  company  as  to  transmission  of  mes- 
sages  of  officers  of  former  free.—  A  contract  between  a  telegraph  company  and  a  railway 
company  provided  that,  in  return  for  certain  privileges  granted  to  it,  the  telegraph  company 
should  transmit  free  of  charge  all  the  family  and  social  messages  of  the  officers  of  the  road. 
Held,  thai  such  contract  was  against  public  policy  and  void,  and  that  such  provision  was  a 
part  .of  the  consideration  of  the  contract,  and  being  thus  contrary  to  public  policy,  it  vitiated 
the  whole  contract.     Western  Union  Tel.  Co.  r.  Union  Pac.  R'y  Co.,  1  McC,  426. 

§  641.  A  contract  was  entered  into  between  a  railway  company  and  a  telegraph  company 
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by  which  the  telegraph  company,  in  return  for  certain  privileges,  granted  to  the  ottcers  of 
the  railway  company  tlie  privilege  of  sending  all  their  private  messages  over  the  wires  of  the 
telegraph  company  free  of  charge.  Held,  that  to  insert  such  a  stipulation  in  a  contract  was 
a  misuse  of  corporate  property  for  which  the  contract  might  be  avoided.  Held^  also,  that 
although  the  railway  company  had  acquiesced  in  the  contract  for  thirteen  years,  yet  no  ratifi- 
cation thereof  could  be  presumed  from  such  acquiescence,  as  the  stipulation  was  not  restricted 
to  those  who  were  tlie  officers  of  the  company  at  the  time  of  the  making  of  the  contract, 
but  included  all  the  officers  who  came  in  afterwards.  The  contract  rested  on  the  continually 
recurring  acts  of  the  parties,  and  the  company  could  hardly  be  charged  with  negligence  in 
failing  to  repudiate  an  agreement  which  continually  supplied  its  officers  with  reasons  for 
keeping  silent.     Western  Union  TeL  Co.  v.  Kansas  Pac.  RV  Co.,  4  Fed.  R.,  291. 

§64&  Formation  of  aaxillary  eompany  by  directors  of  eorporalion.— An  arrangement 
by  the  directors  of  a  corporation  by  which  they  or  some  of  them  are  to  form  an  auxiliary  com- 
pany, to  which  valuable  contracts  are  awarded  by  the  directors  in  t>ehalf  of  the  corporation,  is 
one  which  courts  will  not  enforce,  and  one  which  is  perfectly  indefensible  and  illegal.  War- 
dell  r.  Railway  Co.,  18  Otto,  657. 

§  M9,  Wicked  or  proh i  bited  consideration  —  CoBtraot  to  prevent  liberation  of  negroes.-- 
No  principle  is  better  settled  than  that  no  action  can  be  maintained  on  a  contract  the  consid- 
eration of  which  is  either  wicked  of  itself,  or  is  prohibited  by  law.  A  contract  of  hiring  of 
negroes  in  1864,  by  which  they  were  to  be  kept  outside  the  federal  lines  with  a  view  to  pi'e- 
vent  their  liberation  from  servitude,  is  in  contravention  of  the  policy  of  the  government,  and 
cannot  be  enforced.     Martin  v.  Bartow  Iron  Works,*  85  Ca.,  829. 

§  6M.  Partners  engaged  in  slave  trade  — Assignment  of  claim.— Partners  engaged  in  the 
slave  trade  can  maintain  no  action  against  copartners»upon  contracts  growing  out  of  the 
partnership  business.  So  where  plaintiifs  owned  two-thirds  of  a  vessel,  of  which  defendant 
was  master  and  owner  of  the  remaining  third,  and  she  was  fitted  out  and  sent  to  Africa  for  a 
ctkTfco  of  slaves,  which  were  carried  to  the  West  Indies  and  there  sold  together  with  the  ves- 
sel, no  action  can  be  maintained  for  the  proceeds  of  the  voyage  in  defendant's  hands,  nor  for 
his  share  of  expenses  incurr^  in  the  outfit.  That  there  has  been  an  assignment  of  the  claim 
by  orders  drawn  in  favor  of  a  third  person,  which  orders  have  been  accepted,  does  not  purge 
the  illegality  of  the  original  transaction,  the  action  being  between  the  original  parties  to  the 
transaction.    Eales  v.  May  berry,*  2  Grail.,  559. 

3.  Duress  and  Undue  Influence. 
SuMHABT— fVxjrmen/  by  <Uires8  of  goods,  §  651. 

§  651.  To  constitute  payment  by  duress  of  goods  there  must  be  an  illegal  demand  of  pay- 
ment, coupled  with  a  present  power  in  the  person  making  such  demand  to  dispose  of  the 
property  in  question  unless  the  payment  is  made.  So  where  plaintiff's  real  estate  was  sold 
illegally  under  a  decree  of  foreclosure,  and  defendant,  being  the  purchaser,  was  about  to  take 
a  deed  of  the  property,  plaintiff,  to  avoid  any  cloud  upon  the  title,  paid  him  the  sum  which  he 
pretended  to  have  paid  at  the  sale ;  it  was  held  that  plaintiff  was  not  entitled  to  recover  back 
Che  money  paid.    Mariposa  Co.  v.*  Bowman,  §§  652-655.    See  g  660. 

[NoTsa.—  See  §g  656-675.] 

THE  MARIPOSA  COMPANY  v.  BOWMAN. 
(Circuit  Court  for  California:  Deady,  228-233.     1867.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  complaint  states  that  on  November  18,  18C2, 
Cyras  A.  Eastman  obtained  a  decree  in  the  proper  court  of  the  state  of  Cali- 
fornia for  foreclosure  and  order  of  sale^  of  a  portion  of  the  real  property 
known  as  the  Mariposa  estate;  and  that  such  portion  of  said  property  was  then 
owned  by  John  C.  Fremont  and  others,  but  that  for  a  year  prior  to  the  com- 
mencement of  this  action  —  September  24:,  1806, —  such  estate,  including  the 
mortgaged  premises,  was  the  property  of  the  plaintiflF  ^-  a  foreign  corporation, 
formed  under  the  laws  of  the  state  of  Xew  York,  for  the  purpose  of  raining  on 
sQch  estate.     That  while  such  order  of  sale  was  in  the  hands  of  the  sheriff,  and 
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before  a  sale  of  the  premises  was  made  thereunder,  the  decree  of  foreclosure 
was  duly  paid  and  satisfied,  but  the  sheriff  afterwards  sold  the  property  in 
question  under  such  order,  and  wholly  disregarded  the  fact  that  the  amount 
due  upon  said  decree  had  been  fully  paid.  That  at  such  sale  the  defendant 
became  the  purchaser,  and  received  from  the  sheriff  a  certificate  of  sale,  dated 
March  22,  186G,  and  was  about  to  receive  a  deed  from  him  therefor,  and  that 
the  proceedings  were  a  cloud  upon  the  title  of  the  plaintiff  and  impaired  the 
value  of  its  stock.  That  a  deed  from  the  sheriff  in  pursuance  of  such  proceed- 
ings would  have  been  a  further  cloud  upon  such  title,  and  that  the  plaintiff,  for 
the  purpose  of  dispelling  this  cloud  and  "  preventing  the  injury  done  to  it  by 
the  acts  and  proceedings  aforesaid,"  on  September  18,  1866,  paid  to  defend- 
ant the  sum  which  he  pretended  to  have  paid  for  the  property  at  the  sale — 
namely,  $38,003.60,  together  with  twelve  per  centum  thereon,  and  the  fee  for 
the  certificate  —  $2.  That  there  was  collusion  between  said  Eastman  and  the  de- 
fendant in  this  —  that  defendant  did  not  pay  any  money  on  account  of  the 
purchase},  but  by  an  arrangement  with  Eastman  the  amount  bid  was  credited 
on  the  decree,  and  that  the  defendant  then  knew  that  the  decree  had  been  fully 
paid. 

Although  the  fact  is  not  explicitly  stated  in  the  complaint,  it  must  be  in- 
ferred from  what  appears  therein,  that  the  plaintiff,  after  the  order  of  sale  was 
i  issued,  succeeiled  in  some  way  to  the  interest  of  Fremont  and  others,  and 

thereby  became  entitled  to  redeem  the  property  from  the  purchaser,  at  the 
s:ile  aforesaid.  On  this  state  of  facts  the  plaintiff  claims  that  the  payment  by 
it  to  the  defendant  was  made  under  such  compulsion  as  entitles  it  to  maintain 
this  action  to  recover  back  the  amount  so  paid. 

The  case  of  the  plaintiff  has  been  presented  with  great  zeal  and  ability  by 
counsel,  but  my  judgment  is  not  convinced. 

§  652.  Rule  as  to  payment  of  money  under  aU<?ged  duress. 

The  leading  case  cited  for  the  plaintiff — Boston  &  Sandwich  Glass  Co.  v. 
City  of  Boston,  4  Mete,  187  —  gives  the  rule  on  this  subject  as  follows:  "If  a 
part}',  with  a  full  knowledge  of  all  the  facts  of  the  case,  voluntarily  paj's  money 
in  satisfaction  or  discharge  of  a  demand  unjustly  made  on  him,  he  cannot  after- 
wards allege  such  payment  to  have  been  made  by  compulsion,  and  recover  back 
the  mondj',  even  though  he  should  protest,  at  the  time  of  such  payment,  that 
he  was  not  legally  bound  to  pay  the  same.  The  reason  of  the  rule,  and  its  pro- 
priety, are  quite  obvious,  when  applied  to  a  case  of  payment  upon  a  mere 
demand  of  monej',  unaccompanied  with  any  power  or  authority  to  enforce  such 
demand  except  by  a  suit  at  law.  In  such  case,  if  a  party  would  resist  such  de- 
mand, he  must  do  so  at  the  threshold.  The  parties  treat  with  each  other  on 
equal  terms,  and  if  litigation  is  intended  by  the  party  of  whom  the  money  is 
demanded,  it  should  precede  payment.  If  it  were  not  so,  the  effect  would  be 
to  leave  the  party  who  pays  the  money  the  privilege  of  selecting  his  own  time 
and  convenience  for  litigation;  delaying  it,  as  the  case  may  be,  until  the  evi- 
dence, which  the  other  party  would  have  relied  upon  to  sustain  his  claim,  may 
be  lost  by  the  lapse  of  time  and  the  various  casualties  to  which  human  affairs  are 
exposed.  The  rule  alluded  to,  when  properly  applied,  is  doubtless  a  salutary 
one,  and  is  not  to  be  departed  from  but  in  cases  resting  in  a  plain  and  obvious 
distinction  from  such  as  are  ordinarily  and  familiarly  known  as  embraced 
within  it." 

§  653.  —  exception  to  the  rule. 

The  court  then  states  the  exception  as  follows:  ^^ If  there  be  a  oon trolling 
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necessity  in  the  case,  arising  from  the  peculiar  circumstances  under  which  tlie 
money  is  demanded^  the  rule  does  not  apply."  The  cases  cited  in  support  of 
this  exception  to  the  general  rule  are,  where  money  is  extorted  by  duress  of 
goods,  as  where  a  party,  having  the  plate  of  another  in  pawn,  refuses  to  deliver 
it  to  the  owner,  except  upon  the  payment  of  an  illegal  demand;  or  where  ton- 
nage or  light  money  is  illegally  demanded  by  a  collector  as  a  condition  prece- 
dent to  granting  a  clearance  to  a  vessel,  or  to  liberate  a  raft  of  lumber  detained 
to  exact  an  illegal  toll,  "and  generally,  where  money  is  paid  to  obtain  posses- 
sion of  property  which  the  party  making  the  illegal  demand  has  under  his  con^ 
irol^  such  payment  will  be  considered  compulsory."  Astley  v,  Reynolds,  2 
Strange,  915;  Eipley  v.  Gelston,  9  Johns.,  201;  Chase  v,  Dwinal,  7  Green.,  134; 
Shaw  V.  Woodcock,  7  Barn.  &  Cress.,  73;  Morgan  v.  Palmer,  2  Barn.  &  Cress., 
729. 

§  654.  Payment  in  the  case  at  bar  was  made  voluntarily  and  cannot  be  re- 
covered back. 

In  the  case  at  bar  the  facts  were  all  known  to  the  plaintiff  at  the  time  of 
payment.  The  property  alleged  to  be  in  duress  was  in  its  possession  and  still 
remains  so.  No  demand  was  made  upon  the  plaintiff  for  money  whatever. 
But,  on  the  contrary,  the  plaintiff  as  a  volunteer  came  forward  and  paid  this 
money  to  the  defendant,  for  the  purpose,  at  most,  of  removing  what  it  deemed 
a  cloud  upon  its  title,  or  preventing  a  further  cloud  from  settling  thereon. 
While  I  do  not  admit  the  doctrine  contended  for  by  defendant's  counsel,  that 
the  duress  of  real  property  is  never  a  sufficient  compulsion  to  justify  the  pay- 
ment of  an  illegal  demand,  I  think  it  will  ba  found  that  a  mere  cloud  upon  the 
title,  or  of  a  threat  to  create  one,  has  never  been  hold  to  produce  such  compul- 
sion. Suppose  a  case:  A  mechanic  files  a  lien  upon  the  property  of  A.  The 
demand  for  which  the  lien  is  filed  is  an  illegal  one,  in  whole  or  in  part.  So 
long  as  this  claim  remains  of  record  unsatisfied,  it  may  be  said  to  be  a  cloud 
upon  the  title  of  the  owner.  But  that  is  not  a  controlling  necessity  which  com- 
pels the  owner  to  pay  the  illegal  demand,  and  if  he  does  pay  it  with  knowledge 
of  the  facts,  he  cannot  recover  back  the  amount. 
§  655.   What  constitutes  payment  under  duress. 

To  make  it  a  case  of  payment  under  compulsion  there  must  be  an  illegal  de- 
mand, coupled  with  a  present  power  or  authority  in  the  person  making  such 
demand  to  sell  or  dispose  of  the  property  if  payment  is  not  made  as  demanded. 
The  case  of  a  mortgage  with  a  power  of  sale  by  the  mortgagor,  without  judi- 
cial proceedings,  or  of  a  mortgagor  in  possession  after  condition  broken,  or  of  a 
tax  collector  armed  with  a  warrant  which  authorizes  him  to  distrain  property 
for  taxes,  are  the  leading  instances  given  in  the  books  of  duress  of  real  property 
which  excuses  the  payment  of  an  illegal  demand,  with  knowledge  of  the  fact. 

Hays  V.  Ilogan,  5  Cal.,  241,  is  cited  by  plaintiff  to  show  that  a  party  paying 
money  to  prevent  a  cloud  upon  his  title  to  real  property  may  recover  the 
amount  because  paid  under  compulsion.  In  that  case  the  defendant  was  pro- 
ceeding to  sell  the  property  of  the  plaintiff  for  municipal  taxes,  upon  a  warrant 
authorizing  him  to  distrain  for  the  same.  The  court  held  that  the  tax  was 
illegally  assessed,  and  this  was  sufficient  to  justify  the  conclusion  that  the 
plaintiff  was  entitled  to  recover  back  the  money.  It  is  true  that  the  court,  in 
the  course  of  its  opinion,  say  that  the  plaintiff  paid  his  money  '^  to  protect  his 
property  from  a  clouded  title,''  but  it  appears  to  me  that  the  expression  was  a 
mere  inadvertence.  The  illegal  collection  or  exaction  of  taxes,  tolls  or  fees,  by 
persons  having  official  position  or  under  color  of  office,  are  placed  upon  peculiar 
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grounds,  and  for  obvious  reasons.  Money  paid  upon  a  demand  made  under 
such  circumstances  has  been  recovered  back,  when,  as  between  private  parties, 
dealing  upon  equal  terras,  the  action  could  not  have  been  maintained. 

In  this  case  the  plaintiff  was  under  no  such  compulsion ;  at  most  there  was 
but  a  cloud  upon  his  title,  by  reason  of  the  sale  and  sheriff's  certificate.  The 
money  was  not  paid  to  prevent  this,  for  it  was  already  a  fact  accomplished. 
True,  a  conveyance  from  the  sheriff  to  the  defendant  would  follow  in  six 
months,  unless  the  plaintiff  redeemed,  by  the  paj^ment  to  the  former  of  the 
purchase  money.  But  the  defendant  did  not  demand  this  money  of  the  plaint- 
iff and  could  not  collect  it  by  law.  The  plaintiff  having  volunteered  to  become 
the  successor  in  interest  to  the  judgment  debtor,  sought  to  redeem  the  property 
from  the  effects  of  the  sale.  This  was  a  privilege  which  the  law  gave  it,  to  be 
exercised  or  not,  at  its  own  option.  The  plaintiff  was  the  actor.  Under  these 
circumstances  one  of  two  courses  was  open  to  it:  either  to  resist  the  proceedings 
founded  on  the  sale,  on  the  ground  of  its  illegality,  or  to  submit  to  them  and 
redeem. 

In  the  former  case  the  plaintiff  could  have  had  the  sale  set  aside  and  the 
order  therefor  returned.  The  court  where  the  proceedings  were  pending  had 
control  over  its  officer  and  process,  and  upon  the  facts  alleged  would  undoubt- 
edly have  given  the  plaintiff  relief.  x\nd,  in  any  event,  it  might  have  brought 
a  suit  in  equity  to  set  aside  the  conveyance  and  sale  as  illegal  and  a  cloud  upon 
its  title.  But  the  plaintiff,  instead  of  resisting  this  claim  at  the  threshold, 
chose  to  pay  the  defendant  the  purchase  money  and  redeem.  Having  made  its 
election,  without  such  compulsion  as  makes  the  payment  in  contemplation  of 
law  involuntary,  it  must  abide  the  result,  and  cannot  recover  the  money 
back.     The  demurrer  to  the  complaint  is  sustained. 

§  658.  To  constltnte  a  coercion  or  duress  which  will  be  regarded  as  sufficient  to  make  a 
payaieut  involuntary,  there  must  be  some  actual  or  threatened  exercise  of  power  possessed, 
or  believed  to  be  possessed,  by  the  party  exacting  or  receiving  the  payment,  over  the  persoD 
or  property  of  tlie  person  making  it,  from  which  he  has  no  other  means  of  immediate  relief 
than  by  making  the  payment.     Radich  v.  Hutchins,  5  Otto,  218. 

§  057,  Threats  of  criminal  prosecution  do  not  constitute  duress  either  at  common  law  or 
under  the  civil  code  of  Georgia.    Plant  v.  Gunn,  2  Woods,  377. 

>^  65S.  Threats  by  a  captor  to  destroy  a  Tcssel  and  cargo,  unaccompanied  by  personal  du- 
ress or  maltreatment,  are  not  such  duress  as  wiU  avoid  a  contract  of  ransom.  Maisonuaire 
t\  Keating,  3  Gall.,  887. 

g  (wD.  Deed  procured  by  duress — What  constitutes  duress.—  A  settler  on  public  land  was 
warned  that  if  he  perfected  his  claim  he  would  be  required  to  deed  it  to  the  person  threaten- 
ing him,  who  was  a  member  of  a  known  illegal  organization,  or  else  he  and  his  associates 
would  kill  him,  and  a  few  days  after  perfecting  his  claim  the  same  person  and  his  associates 
called  on  him  and  threatened  to  hang  or  drown  him  unless  he  executed  the  deed  required. 
Under  the  influence  of  these  threats  he  deeded  his  land  as  directed,  and  wholly  without  con- 
sideration. Held,  that  the  deed  was  procured  by  duress,  and  was  therefore  void.  Actual 
violence  is  not  necessary  to  constitute  duress,  because  consent  is  of  the  very  essence  of  the 
contract,  and,  if  there  be  compulsion,  there  is  no  actual  consent,  and  moral  compulsion,  such 
as  is  produced  by  threats  to  take  life,  or  to  inflict  great  bodily  harm,  as  well  as  that  produced 
by  imprisonment,  is  sufficient  to  destroy  free  agency,  without  which  there  can  be  no  contract. 
Brown  v.  Pierce,  7  Wall.,  214;  Baker  v.  Morton,  13  Wall.,  153. 

§  6B0.  Duress  of  goods.—  Whether  there  is  duress  of  goods  depends  upon  the  fact  whether 
the  party  demanding  them  has  a  right  to  their  possession.  If  he  only  has  a  right  to  the 
possession  of  the  goods  upon  the  oomplianoe  with  certain  conditions,  it  is  not  duress  to  refuse 
them  till  the  terms  are  complied  with.    Block  v.  United  States,*  8  Ct.  CI.,  464.    See  §  631, 

§  661.  A  common  carrier  agreed  to  convey  certain  property  to  a  certain  place  for  a  certain 
price  per  hundred  weight.  On  arrival  of  the  goods  at  the  destination  the  oarrier  refused  to 
deliver  them  to  the  owner  unless  he  should  pay  a  certain  rate  largely  in  excess  of  amount 
agreed  upon.    In  order  to  obtain  the  goods  the  owner  paid  the  excess  demanded.    In  aa 
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action  to  recover  the  amount  thus  paid  in  excess  of  the  stipulated  rate,  it  was  held  that  the 
payment  was  not  voluntary,  but  was  compulsory,  and  that  the  excess  could  be  recovered 
back.     Tutt  r.  Ide,  8  Blatch.,  250. 

§  662.  Dnress  of  Imprisonment —  It  seems  that  a  contract  is  not  void  as  obtained  under 
duress  of  imprisonment  unless  the  imprisonment  was  unlawful  and  the  contract  was  entered 
into  as  a  condition  for  the  release.     Plant  r.  Gunn,  2  Woods,  876. 

^  663.  Promise  extorted  by  arrest  and  confinement. —  A  promise  not  again  to  lay  claim 
to  certain  lands  held  by  a  settler  in  Oregon  under  the  donation  acts,  which  was  extorted  by 
arrest,  and  removal  and  confinement  in  another  state,  is  of  no  binding  force  or  validity. 
United  States  r.  Tichenor,  12  Fed.  R.,  424. 

§  664.  Payment  of  void  judgment  in  order  to  obtain  release  from  imprisonment.-—  A 
justice  of  the  peace  without  jurisdiction  rendered  judgment  against  an  executor  and  he  was 
committed  upon  a  ca,  sa.  In  order  to  obtain  his  release  he  paid  the  amoimt  of  the  judg- 
ment.   Held,  that  it  was  paid  under  duress.    Foy  v.  Tulburt,  5  Gr.  C.  C,  125. 

§  66o.  Notes  given  for  a  debt  by  one  lawfully  ander  arrest—  A  party  having  been  dis- 
charged under  the  insolvent  laws  of  Pennsylvania,  was  arrested  in  Delaware  on  a  debt  due 
before  the  discharge,  and  while  in  jail  gave  notes  for  the  debt.  Held,  that  the  arrest  was 
lawful  in  Delaware,  though  it  would  have  been  unlawful  in  Pennsylvania,  and  that  the  notes 
were  not  void  as  having  been  given  under  duress.     Latapic  v.  Pechalier,  2  Wash.,  183. 

§  666.  Promise  by  one  in  order  to  procure  the  release  of  another  —  Who  may  avAil  him- 
self of  a  duress. —  While  A.  was  imprisoned,  at  the  instance  of  B.,  and  to  procure  his  release,  A. 
and  G.  signed  a  note  to  B.  and  A.  was  released.  Held,  that  C.  could  not  avoid  the  note  on  the 
ground  of  duress,  and  that  duress  to  avoid  a  contract  must  be  the  duress  of  the  person  him- 
self and  not  of  another.    McCIintick  r.  Cummings«  8  McL.,  159. 

§667.  Settlement  by  person  under  arrest  of  an  account  not  included  in  the  suit.— It 
seems  that  where  a  party,  detained  under  arrest  in  a  city  distant  from  his  home,  by  his  ina- 
bility to  procure  special  bail,  settles  an  account  which  is  not  included  in  the  suit,  in  a  manner 
injurious  to  himself,  and  without  any  opportunity  to  examine  the  books  and  papers  relating 
to  the  matters  in  controversy,  such  settlement  will  not  be  allowed  to  stand.  Kelsey  v.  Hobby, 
16  Pet.,  279. 

§  66S.  Oi&cial  authority  illegally  exerted  to  compel  the  execution  of  a  bond.>-  If  an 
officer  authorized  to  take  a  bond  illegally  exerts  his  official  authority,  and  thereby  compels 
the  obligee  to  enter  into  an  obligation  not  required  by  law,  it  is  not  binding.  So  where  a  party 
confined  in  jail  on  civil  proce:$s  rightfully  has  the  liberties  of  the  jail,  and  is  induced  to  enter 
the  close  jail,  and  is  only  released  on  condition  of  giving  a  new  bond,  it  is  held  that  such  a 
bond  is  void  as  executed  under  duress.     Hawes  v,  Marchant,  1  Curt.,  189. 

g  669.  Sale  to  Confederate  government  —  Duress.—  During  the  war  of  the  rebellion  a 
manufacturing  company  which  had  been  furnishing  supplies  to  the  Confederate  government 
was  informed  by  the  Confederate  guvernment  that  it  must  either  contract  to  furnish  the  sup- 
plies at  a  certain  rate,  or  it  must  sell  or  lease  its  works  to  the  government,  or  otherwise  they 
would  be  impressed.  At  this  time  tlie  company  was  largely  in  debt  A  guard  prevented  its 
products  being  sent  except  to  the  government,  and  the  guard  controlled  all  the  skilful  laborers 
of  that  region.  Upon  consultation  the  managers  of  the  company  concluded  that  to  contract 
at  the  terms  proposed,  or  to  lease  the  works,  would  be  ruinous,  and  therefore  sold  the  works 
to  the  government.  Held^  that  the  sale  was  not  made  under  duress.  United  States  v,  Huck- 
abee,  16  Wall..  431. 

t$  670.  Duress  as  a  defense  to  a  note.—  Though  a  note  may  be  void  for  duress  as  against  the 
original  payee,  yet,  where  it  has  been  assigned,  duress  cannot  be  set  up  to  avoid  the  note  as 
against  the  assignee,  unless  he  had  notice  of  the  duress.    McCIintick  v.  Johnston,  1  McL.,  417. 

$;  671.  Release  by  seaman  under  apprehension  of  ill-treatment.—  Where  a  seaman  assented 
to  his  discharge,  on  the  payment  of  a  nominal  sum,  from  just  apprehension  of  future  ill- 
treatment,  arising  from  the  misconduct  of  the  master,  such  settlement  was  held  to  be  made 
under  a  species  of  duress,  and  was  no  bar  to  an  action  for  what  was  actually  due  him  at  the 
time  of  discharge.    Bates  v.  Seabury,  1  Spr.,  434. 

§672.  Property  improperly  sold  for  sal  Togo  — Payment  by  onner  with  reservation  of 
•II  rights. —  Property  having  been  improperly  sold  for  salvage,  the  owners,  for  the  sake  of 
obtaining  possession  of  the  property,  paid  a  certain  sum  therefor,  expressly  reserving  all 
rights.  Held,  that  the  owners,  notwithstanding  such  payment,  may  have  an  action  against 
the  salvors  founded  upon  such  wrongful  sale.  American  Insurance  Co.  v.  Johnson,  Bl.  & 
How.,  27. 

§  678.  Payment  made  involuntarily  or  procured  by  fk'aud,  oppression  or  extortion.— It 
seema  that  where  a  payment  has  been  obtained  by  fraud,  or  by  oppression,  or  extortion,  or 
when  it  h*as  been  made  to  secure  some  right  which  the  party  paying  was  entitled  to  without 
such  payment,  and  which  was  withheld  by  the  party  receiving  the  payment  until  such  pay^- 

279 


5  674-677.  CONTRACTS.-  VALIDITY. 


ment  was  made,  sucb  payment  is  not  voluntary,  and  the  money  can  be  recovered  back.  An.l 
it  may  be  said,  that  where  the  money  was  paid  upon  an  unlawful  demand,  to  save  the  party 
paying  from  some  great  or  irreparable  mischief  or  damage  from  which  he  could  not  be  saved 
but  bv  the  payment  of  the  sum  wrongfully  demanded,  it  may  be  recovered  back.  Corkle  v. 
Maxwell,  3  Blatch.,  416. 

§  674.  Mortgage,  whether  extorted  by  threats.— A.  placed  funds  in  B.'s  hands  for  invest- 
ment and  B.  misapplied  and  lost  them.  B.  having  made  a  fraudulent  certificate,  A.  informed 
him  in  the  presence  of  his  wife  that  if  the  certificate  was  produced  in  court  he  would  go  to 
the  penitentiary.  B.  begged  A.  not  to  expose  him,  as  also  did  his  wife,  who  promised  to  help 
her  husband  raise  the  money,  and  who  often  promised  to  pay  A.  the  alboimt  misapplied  and 
lost  by  her  husband.  B.  died  five  years  afterwards.  Some  time  after  his  death  his  widow 
executed  a  mortgage  to  A.  to  reimburse  him  for  the  money  lost  by  her  husband.  Held^  that 
under  the  circumstances  the  mortgage  was  not  -extorted  by  threats.  Jackson  v.  Ashton,  11 
Pet.,  248. 

§675.  Undne  Inflnence  — Contract  between  olergyman  and  membai- of  his  ehnreh.— A 
contract  between  a  clergyman  and  a  female  member  of  his  church  is  valid  unless  actual  im- 
position or  undue  influence  is  shown.  There  is  nothing  in  the  relation  itself  to  raise  the  pre- 
sumption of  undue  influence.    Ibid, 

4.  As  to  Mental  Incapacity^  whether  Natural^  or  Produced  hy  Intoxication. 

SuMKART  —  Trade  made  while  suffering  from  a  concussion  of  tJie  brain,  §  676. — Intoxication^ 

§  677. 

g  676.  Plaintiff  was  thrown  from  his  wagon  and  received  a  concussion  of  the  br^n.  While 
still  suffering  from  this  cause  he  traded  with  defendants  property  worth  about  $900  for 
property  worth  not  more  than  $400.  Held,  that  upon  the  facts  of  the  case  there  was  suffi- 
cient evidence  to  warrant  a  decree  for  the  rescission  of  the  contract,  and  judgment  for  the 
value  of  the  plaintiff's  property  disposed  of  by  defendants.    Kilgore  v.  Cross,  §^  678-681. 

§  677.  A  deed  of  trust  and  notes,  executed  by  a  party  while  so  intoxicated  as  to  be  unable 
to  comprehend  their  t^rms,  conditions  and  consequences,  are  voidable  at  his  election.  John- 
son u  Harmon,  ^'§  683-684.    See  §  685. 

[Notes,— See  g§  685-689.] 

KILGORE  V.  CROSS. 
(Circuit  Court  for  Arkansas:  1  McCrary,  144-151.    1830.) 

Opinion  by  Caldwell,  J. 

Statemknt  of  Facts. —  The  plaintiff  was  the  owner,  among  other  property, 
of  five  head  of  horses,  two  sets  of  double  harness  and  one  Concord  eight-seal 
stage-coach  or  wagon.  He  desired  to  sell  or  exchange  this  property,  and  hav- 
ing been  informed  that  Cross  &  Diver,  the  defendants,  had  obtained  a  contract 
for  carrying  the  United  States  mail,  and  were  running  a  street  railway  in  Little 
Rock,  and  that  they  would  probably  purchase  the  property,  he  caused  inquiry 
to  be  made  of  them  on  the  subject,  and  received  an  answer,  in  substance,  that 
if  he  would  bring  his  property  from  Hot  Springs,  where  plaintiff  then  was,  to 
Little  Rock,  they  might  purchase  or  trade  for  it.  Encouraged  to  believe  that 
he  could  dispose  of  his  property  to  the  defendants,  the  plaintiff,  on  the  14th 
day  of  July,  1878,  started  from  Hot  Springs  to  Little  Rock  with  his  stage- 
coach, drawn  by  four  horses,  himself  driving. 

In  or  near  Hot  Springs  the  horses  drawing  the  coach  took  fright,  ran  away 
and  overturned  the  coach,  seriously  injuring  the  plaintiff.  The  extent  and 
character  of  this  injury  is  the  turning  point  in  this  case  and  will  be  more  fully 
considered  hereafter.  On  the  next  day  after  he  received  his  injury  the  plaint- 
iff directed  one  of  his  hired  men  to  take  his  coach  and  five  horses  to  Little 
Rock  and  sell  or  trade  them  at  his  discretion,  and  on  the  16th  of  July  his 
hired  man  proceeded  to  Little  Rock  with  the  property  upon  the  undei^tanding 
that  he  was  to  sell  or  dispose  of  the  same  for  the  plaintiff  according  to  his 
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own  discretion,  unless  the  plaintiff  should,  himself,  go  to  Little  Eock  by  rail  the 
next  day. 

On  the  17th  of  July,  the  stock  and  coach  arrived  at  Little  Eock,  and  were 
put  up  at  defendants'  stable,  and  in  the  afternoon  of  the  same  day  the  plaint- 
iff arrived  by  rail.  The  next  day  the  plaintiff  and  defendants  effected  an 
exchange  of  property  as  follows:  The  plaintiff  gave  the  defendants  his  five 
horses,  two  sets  of  harness  and  stage-coach  and  $150,  for  an  old  glass-front 
Clarence  carriage.  The  $150  was  not  paid  in  money,  but  the  plaintiff  gave  his 
note  for  that  sum ;  and,  to  secure  its  payment,  executed  to  defendants  a  mort- 
gage on  the  carriage.  The  defendants  loaned  plaintiff  a  span  of  horaes  to  haul 
the  carriage  which  he  received  in  the  trade  to  Hot  Springs,  and  it  was  driven 
to  the  latter  place  by  the  plain tiff^s  hired  man.  The  plaintiff  arrived  at  Hot 
Springs  with  the  carriage  on  the  19th  or  20th  of  July,  and  within  a  week 
thereafter  returned  to  Little  Bock  with  the  carriage,  and  tendered  it  back  to 
the  defendants  and  demanded  a  return  of  the  property  which  they  had  re- 
ceived from  him  for  the  carriage,  upon  the  ground  that  at  the  time  he  made 
the  trade  he  was  noji  compos  mentis. 

The  defendants  refused  to  rescind  the  trade,  and  thereupon  the  plaintiff  filed 
his  bill,  alleging  that  by  reason  of  the  injury  plaintiff  received  when  thrown 
from  his  coach  he  was,  at  the  time  of  the  trade,  incapable  of  transacting  busi- 
ness, or  knowing  what  he  was  doing,  and  was  in  face  nan  compos  mentis;  and 
that  defendants,  knowing  his  condition,  fraudulently  worried  and  bewildered 
him,  by  artful  language  and  constant  offers  and  proposals,  until  they  finally  in- 
duced him  to  make  the  trade.  The  bill  prays  for  a  rescission  of  the  contract 
and  a  return  of  the  property,  or  judgment  for  its  value. 

There  is  much  conflict  in  the  evidence  in  relation  to  the  value  of  the  pro]>- 
erty  included  in  the  trade,  the  valuation  of  plaintiff's  property  by  the  witnesses 
running  from  $650  to  $1,400,  and  of  the  defendants'  carriage  from  $250  to 
$S00,  but  the  weight  of  evidence  warrants  the  conclusion  that  the  property 
which  defendants  received  from  the  plaintiff  was  worth,  at  a  fair  cash  val- 
uation, $750,  exclusive  of  the  mortgage  for  $150,  and  that  on  a  like  scale  of  cash 
valuation  the  carriage  which  plaintiff  received  from  the  defendants  was  not  worth, 
at  most,  over  $400.  In  other  words,  the  plaintiff  agreed  to  pay  for  the  car- 
riage more  than  twice  its  value  in  this  or  any  other  market;  and  this  disparity 
in  the  value  of  the  property  given  and  received  does  not  disclose  the  extent  of 
the  plain tiff^s  improvidence  and  folly  in  making  the  trade,  for  the  only  use 
plaintiff  hud  for  the  carriage,  and  the  use  to  which  ho  expected  to  put  it,  so  far 
as  he  had  any  comprehension  on  the  subject,  was  that  of  a  public  hack  or  car- 
riage to  carry  passengers  in  and  about  Hot  Springs.  Its  age  and  construction 
rendered  it  unfit  for  such  service  on  the  rough  and  rocky  roads  of  that  region, 
and  at  that  place  and  to  the  plaintiff  it  was  worth  but  little  more  than  the 
amount  of  the  mortgage  lien  retained  upon  it  by  the  defendants. 

§  678.  Circumstances  under  which  the  mental  condition  of  a  person  incapao* 
itates  him  from  making  a  contract 

The  evidence  as  to  the  mental  condition  of  the  plaintiff  at  the  time  he  made 
this  contract  is  voluminous  and  somewhat  conflicting,  but  the  weight  of  evi- 
dence establishes  these  facts:  That  the  plaintiff,  for  some  years  preceding  the 
making  of  this  trade,  had  been  first  a  stage  driver,  and  afterward  a  mail  con- 
tractor and  proprietor  of  horses  and  mail  coaches,  and  that  for  some  months 
immediately  preceding  the  trade  he  had  been  at  Hot  Springs  engaged  in  keep- 
ing hacks  and  other  vehicles  and  teams  for  carrying  persons  and  hauling  freights 

281 


§670.  CONTRACTS.— VALIDITY. 

for  hire.  In  the  conduct  of  this  business  he  employed  two  or  more  teamsters, 
and  was  unusually  diligent  and  careful  in  the  direction  and  management  of  his 
business  and  the  care  of  his  property,  attending  at  the  stable  where  his  stock 
was  kept  early  and  late,  exacting  from  his  hired  men  the  strictest  attention  to 
their  duties,  constantly  supervising  them  himself,  and  seemingly  indisposed  to 
trust  the  care  and  management  of  his  stock  to  any  one.  He  was  a  good  judge 
of  vehicles  of  all  kinds  and  horses,  and  knew  their  value;  was  a  shrewd  and 
close  trader  in  such  property,  and  those  who  dealt  with  him  had  to  pay  full 
value  for  what  they  got.  When  his  team  ran  avvay  with  him  on  the  14th  of 
July,  and  upset  his  coach,  he  was  thrown  from  the  driver's  seat  and  his  head 
and  other  parts  of  his  body  struck  the  ground  with  considerable  force.  He 
was  conveyed  to  his  boarding  house,  and  Dr.  Barry,  a  reputable  physician  of 
more  than  twenty  years'  practice,  called  to  see  him.  The  doctor  found  him 
suffering  from  concussion  of  the  brain  and  a  painful  injury  to  the  foot  or  ankle- 
joint,  lie  was  then,  in  the  language  of  the  doctor,  "partially  delirious,  and 
his  acts  and  speeches  indicated  a  deranged  condition  of  mind."  The  doctor 
saw  him  no  more,  but  he  testifies  that  the  condition  of  mind  in  which  he  found 
him  might  have  continued  ten  or  fifteen  days,  and  other  witnesses  testify  that 
there  was  no  change  in  his  condition  up  to  the  time  the  trade  was  made. 
Those  who  were  with  hifa  during  this  time  testify  that  he  begged  them  to  kill 
him,  threatened  to  commit  suicide,  seemed  utterly  indifferent  as  to  what  became 
of  his  property;  that  he  was  in  this  condition  when  he  directed  his  hired  man 
to  take  his  property  to  Little  Rock  and  dispose  of  it;  that  he  was  in  this  con- 
dition when  he  arrived  at  Little  Rock,  and  during  all  the  time  he  remained 
there;  that  he  had  to  be  assisted  in  and  out  of  the  hack,  and  could  walk  with 
diflBculty  by  the  aid  of  crutches;  that  he  seeme  1  to  be  suffering  intense  pain 
from  his  injuries,  and  had  to  be  watched  while  in  bed  at  night;  that  the  night 
after  he  got  to  Little  Rock,  in  the  absence  of  his  watchers,  he  got  out  of  his 
bed  and  went  out  in  town  at  1  or  2  o'clock  in  the  morning  to  find  a  purchaser 
for  his  property;  that  against  the  earnest  protest  and  advice  of  his  hired  man 
he  made  the  trade  in  question  that  morning;  that  he  exaggerated  the  value  of 
the  carriage  he  got,  saying  that  it  was  worth  $10,000,  and  that  the  speaking 
tube  extending  from  the  inside  of  the  carriage  to  the  driver's  seat  was  worth 
$500.  Other  acts  and  speeches  of  plaintiff  are  detailed  by  the  witnesses,  going 
to  show  his  reasoning  faculties  were  more  or  less  deranged.  His  condition  re- 
mained the  same  for  lour  op  five  days  after  the  trade,  when  his  mind  seemed 
to  be  restored  to  its  normal  condition  and  he  inquired  for  his  property,  and 
seemed  quite  confounded  when  told  he  had  traded  it  for  the  carriage.  He 
testifies  that  he  has  no  knowledge  or  recollection  of  anything  that  he  said  or 
did  from  the  14th  of  July,  the  date  he  received  his  injury,  until  the  22d  day 
of  that  month. 

Persons  who  saw  the  plaintiff  casually  during  this  time  testify  that  they 
observed  nothing  in  his  speech  or  action  to  indicate  that  he  was  not  sane;  but 
those  who  were  well  acquainted  with  hipi,  and  who  were  with  him  much  before 
and  after  the  injury,  and  who  had  the  best  opportunity  of  forming  a  correct 
opinion  on  the  subject,  agree  in  saying  he  was  not  in  his  right  mind,  and  was 
utterly  incapable  of  transacting  business  or  forming  or  exercising  a  deliberate 
and  intelligent  judgment  on  any  subject. 

§  67  9.    When  opinions  of  witnesses,  not  experts^  are  competent  evidence. 

Opinions  of  witnesses  not  experts  are  competent  evidence  in  cases  where  the 
object  is  to  prove  capacity  or  incapacity  to  make  a  contract  when  the  facts  or 

282 


AS  TO  MENTAL  INCAPACITY.  g§  GSO,  681. 

circainstances  are  disclosed  on  which  they  found  their  opinions.  Kelly  v.  Mc- 
Guire,  15  Ark.,  555,  601.  In  answer  to  a  hypothetical  question  which  fairly 
stated  the  plaintifT^s  condition  as  disclosed  by  the  evidence,  Dr.  Barry  gives  it 
as  his  opinion  that  the  facts  indicate  a  deranged  condition  of  mind  at  the  time 
the  trade  was  made.  One  of  the  physical  causes  of  insanity  is  severe  injuries 
to  the  head  from  blows,  causing  concussion  of  the  brain.  The  evidence  satis- 
factorily establishes  the  fact  that  the  fall  plaintiff  received  produced  concussion 
of  the  brain,  and  that  this  condition  continued  until  after  the  trade  with 
defendants. 

§  680,  CourU  cannot  relieve  in  cases  of  conit*acts  made  under  a  mistake  of 
judgmAinU     Circumstances  under  which  relief  will  he  granted  in  equity. 

Against  the  consequences  of  mistaken  judgment  or  mere  imprudenpe  and 
folly  on  the  part  of  one  making  a  contract,  courts  can  grant  no  relief.  If  the 
party  was  capable  of  entering  into  a  contract,  and  there  was  no  fraud,  it  is 
binding,  though  it  may  be  obvious  that  he  acted  improvidently,  and  paid  for 
property  purchased  greatly  more,  or  received  from  property  sold  greatly  less, 
than  it  was  worth.  It  is  impossible  to  define  with  exactness  the  degree  of  un- 
soundness of  mind  that  renders  a  party  incapable  of  entering  into  a  binding 
contract.  Weakness  of  understanding,  or  that  deficiency  of  intellect  which 
errs  in  judgment  and  easily  makes  mistakes,  is  not  enough  of  itself  to  avoid  a 
contract.  Butjthe  acts  and  contracts  of  persons  who  are  of  weak  understand- 
ing, and  who  are  thereby  liable  to  imposition,  will  be  held  void  in  courts  of 
equity,  if  the  nature  of  the  act  or  contract  justifies  the  conclusion  that  the 
party  has  not  exercised  a  deliberate  judgment,  but  has  been  imposed  upon,  cir- 
cumvented, or  overcome  by  cunning,  artifice  ojr  undue  influence.  1  Story,  Eq. 
Jur.,  §  238. 

In  Kelly  v.  McGuire,  15  Ark.,  555,  603,  the  court  say:  **If  a  person,  although 
not  |X)sitively  non  compos  or  insane,  is  yet  of  such  great  weakness  of  mind  as 
to  be  unable  to  guard  himself  against  imposition  or  resist  importunity  or  undue 
influence,  a  contract  made  by  him  under  such  circumstances  will  beset  aside;" 
and  in  Beller  v.  Jones,  22  Ark.,  92, 99,  the  court  said:  "No  evidence  was  intro- 
duced by  Jones  so  effective,  none  could  be  introduced  more  convincing,  to  show 
mental  derangement  or  want  of  natural  sense,  as  is  the  agreement  itself  charged 
by  him  and  admitted  by  Beller  to  have  been  made."  It  must  be  conceded  that 
the  contract  from  which  the  plaintiff  seeks  to  be  relieved  cannot  be  said  to  be 
so  grossly  improvident  as  in  itself  to  justify  the  conclusion  of  insanity  on  his 
part,  or  fraud  on  the  part  of  the  defendants;  nevertheless,  its  improvidence 
and  folly  are  an  important  circumstance,  tending  to  strengthen  the  conclusion, 
supported  by  the  evidence,  that  his  mental  capacity  was  not  adequate  to  the 
making  of  a  valid  contract,  for  it  shows  that  in  the  very  matter  under  consid- 
eration he  did  not  act  like  a  sensible  or  sane  man,  but  quite  the  contrary. 

§  681.  A  party  is  not  bound  by  a  contract  entered  into  when  his  mental  con- 
dition precludes  fair  and  reasonable  exercise  of  reasoning  faculties. 

It  is  obvious  from  the  evidence  that  the  plaintiff,  at  the  ver}'^  time  he  made 
this  trade,  ought  to  have  been  in  his  bed  receiving  proper  medical  treatment 
for  bis  injuries;  and  he  probably  would  have  been  there  if  the  purpose  of 
visiting  Little  Rock  to  dispose  of  his  property  had  not  been  the  one  thought 
fixed  in  his  mind  and  in  course  of  execution  at  the  moment  of  the  injury.  In 
bis  delirious  condition,  after  the  injury,  he  fancied  that  purpose  must  be  carried 
out;  and  bis  trip  to  Little  Kock,  while  laboring  under  concussion  of  the'brain^ 
and  suffering  excruciating  pain  from  the  injury  to  his  ankle^  was  itself  an  in- 
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sane  act,  or  at  l^ast  an  act  that  no  man  in  the  full  possession  of  his  senses 
would  have  attempted.  A  party  is  not  bound  by  a  contract  entered  into  where 
his  mental  condition  is  such  as  to  preclude  any  fair  or  reasonable  exercise  of  the 
reasoning  faculties.  While  the  plaintiflTs  injuries  did  not  produce  a  total 
eclipse  of  hismental  faculties,  they  did  so  weaken  and  derange  them  that  he 
ATa»  not  capable  of  comprehending  the  subject  of  the  contract,  and  its  nature 
and  probable  consequences,  and  he  is  not,  therefore,  bound  by  it.  It  is  a  fortu- 
nate circumstance  that  the  carriage  received  by  plaintiff  from  the  defendants 
has  been  securely  housed  during  this  litigation,  and  that  it  remains  in  the  same 
condition  as  when  plaintiff  received  it,  so  that  defendants  can  be  placed  in 
statu  quo.  The  defendants  having  parted  with  the  property  received  from  the 
plaintiff  must  account  for  the  fair  cash  value  of  the  same  at  the  time  the  trade 
was  made,  which  is  found  to  be  $750,  and  six  per  cent,  interest  on  the  same  to 
date  of  decree. 

The  cross-bill  of  defendants,  seeking  to  foreclose  the  mortgage  on  the  car- 
riage, given  to  secure  the  $150  "boot  money,"  must  be  dismissed,  and  the 
defendants  required  to  surrender  the  notes  and  mortgages  for  cancellation,  and 
to  pay  all  costs. 

JOHNSON  V.  HARMON. 
(4  Otto,  871-382.     1876.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Bill  in  equity,  involving  the  validity  of  a  trust  deed 
given  by  complainant  to  secure  certain  notes.  The  complainant  charged  in  his 
bill  that  he  was  so  intoxicated  when  he  executed  the  deed  and  notes  as  to  be 
incapable  of  understanding  what  he  was  doing.  This  issue  was  referred  to  a 
jury,  and  there  was  a  finding  for  the  complainant. 

The  opinion  of  the  court  in  this  case  was  rendered  by  Mr.  Jdsttce  Bradley, 
the  case  being  disposed  of  on  questions  of  practice.  (See  Appeals,  §  1757,  note.) 
Mr.  Jus'ncE  Clifford  concurred  in  the  opinion  of  the  court,  and  rendered  the 
opinion  which  follows. 

§  682.  Degree  of  mental  unsoxindneaa  necessary  to  make  a  person  incapable 
of  making  contracts. 

Opinion  by  Mr.  Justice  Clifford. 

Difficulty  attends  the  efforts  to  define  with  clearness  and  precision  what 
degree  of  mental  unsoundness  in  a  grantor  is  sufficient,  in  contemplation  of 
law,  to  render  him  incapable  of  giving  a  valid  and  effectual  deed  of  convey- 
ance. Confirmed  insanity  which  deprives  a  person  of  mental  capacity  to  dis- 
tinguish between  right  and  wrong,  in  respect  to  the  act  in  question,  renders  the 
person  irresponsible  for  such  an  act,  though  criminal,  and  disqualifies  him  to 
enter  into  a  contract  or  to  execute  a  valid  instrument  to  convey  real  or  per- 
sonal estate.  Deeds  made  by  such  a  person  are  at  least  voidable ;  but  mere 
weakness  of  understanding  is  not  of  itself  any  objection  to  the  validity  of  a 
contract,  if  the  capacity  remains  to  see  things  in  their  true  relations,  and  to 
form  correct  conclusions  in  respect  to  the  subject-matter  of  the  contract. 

Men  of  such  understanding  are  held  responsible  for  criminal  acts,  and  they 
may  make  valid  contracts;  but  when  it  appears  that  a  contractor  or  grantor 
has  not  strength  of  mind  and  reason  sufficient  to  understand  the  nature  and 
consequences  of  his  act  in  making  a  contract  or  in  executing  a  deed,  the  instru- 
ment may  be  avoided,  on  the  ground  of  the  mental  incapacity  of  the  party  to 
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contract  or  to  execute  the  conveyance.  Both  minds  must  meet  in  such  a  trans- 
action ;  and  if  one  is  so  weak,  unsound  and  diseased  that  the  party  is  incapable 
of  understanding  the  nature  and  quality  of  the  act  to  be  performed,  or  its  con- 
sequences, he  is  incompetent  to  assent  to  the  terms  and  conditions  of  the  in- 
strument, whether  that  state  of  his  mind  was  produced  by  mental  or  physical 
disease,  and  whether  it  resulted  from  ordinary  sickness,  or.  from  accident,  or 
from  debaucliery,  or  from  habitual  and  protracted  intemperance.  Dennett  v, 
Dennett,  44  K  11.,  535;  2  Kent,  Com.  (12th  ed.),  45. 

Enough  appears  to  show  that  the  complainant  owned  lot  numbered  twenty- 
six,  described  in  the  record,  with  the  two  dwelling-houses  erected  thereon;  that 
on  the  3d  of  February,  1871,  he  indorsed  two  notes  of  that  date,  each  for  the 
sura  of  $300,  payable  one  in  five  and  the  other  in  six  months  from  date,  with 
ten  per  cent,  interest,  to  the  order  of  the  first-named  respondent;  and  that  he, 
OQ  the  same  day,  executed  and  delivered  to  the  other  respondent  a  deed  of 
conversance  of  the  houses  and  lot  in  trust  to  suffer  and  permit  the  complainant 
to  occupy  and  enjoy  the  premises  until  some  default  made  in  the  payment  of 
those  two  promissory  notes,  with  power  in  the  trustee,  in  case  of  default  of 
payment,  to  proceed,  on  the  request  of  the  payee  of  the  notes,  to  sell  the  prem- 
ises. Default  of  payment  of  the  first  note  was  made,  and  complainant  alleges, 
in  bis  original  bill  of  complaint,  that  the  trustee  threatens  to  sell  the  premises. 
Subsequently  he,  by  leave  of  court,  filed  an  amended  bill  of  complaint.  Refer- 
ence will  only  be  made  to  the  amended  bill,  as  the  matters  in  controversy  arose 
out  of  charges  contained  in  that  pleading,  which  are  as  follows:  That  when 
the  complainant  executed  the  deed  of  trust  and  the  notes  he  was  so  intoxicated 
that  he  did  not  know  what  he  was  doing;  that  he  did  not  know  that  he  was 
making  his  property  liable  for  the  notes,  or  that  he  was  incurring  any  obliga- 
tion to  pay  the  notes;  that  the  trustee,  on  the  21sl  of  September  last,  sold  the 
property  at  public  auction  to  the  payee  of  the  notes,  and  that  he  claims  the 
property  as  his  own,  and  has  given  the  complainant  notice  to  leave  the  premises. 

Eased  upon  these  allegations,  and  others  not  necessary  to  be  reproduced,  the 
complainant  prays  as  follows:  1.  That  the  sale  to  the  payee  of  the  notes  may 
be  annulled  and  set  aside.  2.  That  the  trustee  may  be  enjoined  and  restrained 
from  making  any  conveyance  of  the  premises  to  any  person.  3.  That  if  the 
trustee  has  made  any  conveyance  of  the  same,  that  the  conveyance  may  be  an- 
nalled  and  set  aside.  4.  That  the  deed  of  trust  may  be  decreed  null  and  void. 
5.  That  the  payee  of  the  notes  may  be  enjoined  and  restrained  from  taking 
possession,  or  in  any  way  interfering  with  the  premises  or  with  the  complainant, 
or  any  tenant  thereof,  in  the  free  use  and  enjoyment  of  the  property;  and  for 
general  relief.  Process  was  issued;  and  the  first-named  respondent  appeared 
and  filed  a  separate  answer,  which  consists  of  a  denial  of  every  allegation  of 
the  bill  of  complaint,  together  with  two  affirmative  averments:  1.  That  the 
complainant  several  times  asked  for  extension  of  time  for  the  payment  of  the 
not^.  2.  That  he,  the  respondent,  saw  no  signs  of  intoxicatipn  in  the  com- 
plainant at  the  time  the  notes  and  deed  of  trust  were  executed,  and  that  he 
never  set  up  any  such  pretense  before  the  first  note  was  sued. 

Proofs  were  taken,  and  it  appears  that  the  cause  was  submitted  to  the  court 
upon  the  pleadings  and  evidence  without  argument.  Before  decision,  the  court 
directed  that  a  feigned  issue  should  be  tried  by  a  jury  in  the  law  court  of  the 
District,  as  follows,  to  wit:  Whether  or  not  the  complainant,  at  the  time  the 
deed  of  trust  and  notes  were  executed,  was  capable  of  executing  a  valid  deed 
or  contract.    Pending  that  proceeding,  the  complainant  filed  in  the  equity 
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court  a  sapplemental  bill,  in  which  he  alleged  that  the  jury  impaneled  to  try 
the  feigned  issue  failed  to  agree,  and  that  the  issue  was  stiil  p3nding  in  the  law 
court ;  that  the  payee  of  the  notes  brought  suit  against  him  before  a  justice  of  the 
peace  to  obtain  possession  of  the  premises;  that  he  recovered  judgment  in  the 
case,  and  that  the  present  complainant  appealed  the  same  to  the  supreme  court 
of  the  District;  that  the  appellee  in  that  suit,  notwithstanding  the  pendency  of 
the  feigned  issue  in  the  court  of  law,  caused  the  appeal  from  the  judgment  ren- 
dered by  the  justice  of  the  peace  to  be  docketed  and  affirmed,  without  evi- 
dence or  inquiry  into  the  merits.  Wherefore  he  prayed  that  the  writ  of 
possession  might  be  annulled  and  set  aside,  and  for  an  injunction. 

Instead  of  that,  the  court  first  issued  a  summons  commanding  the  respond- 
ents to  appear  and  answer  the  allegations  of  the  supplemental  bill.  Service 
being  made,  the  first-named  respondeat  appeared  and  filed  an  answer,  in  wh  ch 
he  admits  that  the  complainant  did  set  up  the  defense  of  intoxication  in  the 
suit  09  the  note;  that  he,  the  present  respondent,  did  obtain  judgment  for  pos- 
session; but  he  avers  that  the  appeal  was  never  perfected,  and  that  the  judg- 
ment of  the  justice  of  the  peace  was  affirmed.  Hearing  was  had;  and  the 
court  awarded  an  injunction  restraining  the  respondent  from  interfering  with 
the  propert)',  but  requiring  the  complainant  to  give  bond  to  pay  rent,  in  case 
the  final  decree  should  be  in  favor  of  the  respondent.  Those  matters  being 
adjusted,  the  parties  went  to  trial  upon  the  feigned  issue  in  the  court  of  law, 
and  the  jury  found  that  the  complainant,  at  the  time  he  signed  the  deed  of 
trust  and  notes,  was  not  capable  of  executing  a  valid  deed  or  contract.  Excep- 
tions were  filed  by  the  respondent  as  in  a  common  law  action,  in  which  is  given 
what  purports  to  be  the  testimony  introduced  in  the  trial  of  the  issue. 

Evidence  was  offered  by  the  plaintiff  tending  to  prove  that  at  and  after  the 
time  of  the  making  of  the  deed  and  notes,  he,  the  plaintiff,  was  in  the  habit  of 
using  intoxicating  liquors  to  excess;  that  he  was  more  or  less  under  such  stimu- 
lants all  the  time;  that  at  the  date  of  the  deed  he  had  been  drinking  freely; 
and  the  bill  of  exceptions  shows  that  several  witnesses  testified  that  they  did 
not  consider  him  fit  to  do  business.  Among  othei^s,  the  makers  of  the  notes 
secured  by  the  deed  of  trust  were  called,  and  they  testified  that  they  were 
present  at  the  making  of  the  deed  and  notes;  that  the  complainant  was  very 
much  intoxicated,  so  much  so  that  thev  did  not  consider  him  fit  to  transact 
business  or  capable  of  executing  a  deed  or  contract.  Testimony  to  the  same 
effect  was  given  by  another  witness  who  was  also  present  when  the  deed  and 
notes  were  executed.  Support  to  that  theory,  of  a  decided  character,  was  also 
derived  from  the  testimony  of  a  physician,  who  testified  that  he  saw  the  party 
almost  daily  about  that  time,  and  ''  that  he  was  not  competent  to  contract  at 
the  time  of  making  the  deed,"  in  which  statements  he  was  confirmed  by  other 
witnesses  called  during  the  trial. 

Opposing  evidence  was  introduced  by  the  defendant.  In  the  first  place,  he 
called  the  trustee  who  prepared  the  deed  and  notes,  and  he  testified  that  the 
parties,  including  the  makers  of  the  notes,  came  to  his  office  to  have  the  deed 
prepared;  that  he  informed  him  that  he  must  have  the  title  deed  of  the  plaint- 
iff tox)btain  the  description  of  the  premises;  that  the  plaintiff  and  the  payee 
of  the  notes  left  his  office  for  that  purpose,  and  returned  with  the  title  deed ; 
that  he  prepared  the  trust  deed,  read  it  over  to  the  plaintiff,  and  explained  it 
to  him;  that  he  expressed  himself  satisfied  with  it,  and  signed  it.  He  also 
called  the  magistrate  who  took  the  acknowledgment  of  the  grantor;  and  both 
of  these  witnesses  testified  that  they  thought  that  the  grantor  was  sober.    Wit- 
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nesses  were  also  examined  by  the  defendant,  whose  testimony  tended  to  prove 
that  the  plaintiff  said  nothing  of  the  deed  being  invalid  becanse  of  his  intoxi- 
cation before  the  property  was  sold,  and  that  he  signed  ^  paper  six  weeks 
afterwards,  agreeing  to  the  assignment  of  the  lease  for  whioh  the  notes  secured 
by  the  deed  of  trust  were  given. 

Three  exceptions  were  taken  by  the  defendant  to  rulings  of  the  presiding 
jostico  in  refusing  to  instruct  the  jury  as  requested,  as  follows:  1.  That,  to  set 
aside  a  deed  or  contract  on  account  of  drunkenness,  it  is  not  sufficient  that  the 
party  is  under  undue  excitement  from  liquor.  It  must  rise  to  that  degree 
which  may  be  called  excessive  drunkenness,  where  the  party  is  utterly  deprived 
of  his  reason  and  understanding.  2.  That  the  jury  must  find  for  the  defend- 
ants unless  they  believe  that  the  plaintiff  was  in  such  a  state  of  intoxication  as 
not  to  know  what  he  was  doincf  when  he  sis^ned  the  deed  in  controversv.'  3. 
That  if  the  jury  believe  from  the  evidence  that  the  plaintiff  knew  that  he  was 
signing  a  deed  of  trust  upon  his  property,  they  must  find  for  the  defendant. 

By  the  record  it  appears  that  the  judge  held  that  if  the  word  "  utterly,"  in 
the  first  prayer  as  here  reported,  was  intended  to  express  an' entire  loss  of  rea- 
son in  all  respects,  it  was  not  good  law;  but  if  it  meant  that  the  defendant 
must  be  incapable  of  understanding  the  terms  ani  conditions  of  the  deed  of 
trust,  in  order  to  avoid  it,  then  it  .was  good  law;  and,  so  modified,Uho  instruc- 
tion was  given  to  the  jury.  That  the  other  two  requests  were  granted  subject 
to  the  following  modification:  that  it  was  not  sufficient  to  make  the  deed  a 
valid  one  for  the  plaintiff  to  know  that  he  was  signing  a  deed  of  trust  on  his 
property ;  but  he  must  have  been  in  such  a  condition  of  mind  as  to  be  able  to 
know  and  understand  the  terms  and  condition  of  the  deed.  That  it  is  not 
necessary,  in  order  to  render  the  deed  of  the  plaintiff  invalid,  that  at  the  time 
of  its  execution  and  acknowledgment  he  was  entirely  demented  by  intoxicating 
drink;  but  his  act  will  be  rendered  invalid  if  he  was  in  such  a  condition  of 
mind  that  he  could  not  comprehend  what  were  the  terms  and  condition  of 
the  instrument. 

Subsequently  the  parties  were  heard  on  the  exceptions  in  the  equity  court, 
and  the  exceptions  were  overruled.  Neither  party  moving  for  a  rehearing  or 
a  new  trial,  the  cause  came  up  for  consideration  in  the  supreme  court  of  the 
District,  and  the  court  affirmed  the  decree  of  the  chancellor,  overruling  the 
exceptions  of  the  defendant  to  the  rulings  of  the  justice  presiding  at  the  trial 
before  the  jury.  All  interlocutory  matters  having  been  disposed  of,  the  cause 
came  on  to  be  heard  upon  the  original  bill,  the  amended  and  supplemental  bills, 
the  answers  of  the  respondent,  the  verdict  of  the  jury,  the  decree  in  general 
term  overruling  the  exceptions  to  the  ruling  of  the  justice  in  the  trial  of  the 
feigned  issue;  and,  upon  consideration  thereof,  it  is  ordered,  adjudged  and  de- 
creed that  the  deed  of  trust  and  the  indorsement  of  the  complainant  on  the 
Dotes  are  hereby  vacated,  annulled  and  set  aside,  and  for  the  other  relief,  as 
more  fully  set  forth  in  the  interlocutory  decree  exhibited  in  the  record,  which 
was  in  all  things  affirmed  by  the  final  decree  of  the  supreme  court  of  the  Dis- 
trict, from  which  the  respondent  appealed  to  this  court. 

§  683.  Appeals  to  this  court  can  be  sustained  only  when  t/ie  decree  appealed 
fr<nn  is  final. 

Erroneous  rulings  of  the  judge  presiding  in  the  trial  of  feigned  issues  are  the 

proper  subject  of  a  motion  for  new  trial  before  the  chancellor  who  formed  the 

issues  and  sent  them  to  the  law  court  for  trial,  but  they  do  not  of  themselves 

constitute  a  ground  of  appeal  to  this  court.     Appeals  here  can  only  be  sustained 
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where  the  decree  is  final,  and  such  an  appeal  brings  up  the  whole  case.  Where 
exceptions  are  taken  on  the  trial  of  an  issue  out  of  chancery,  and  made  part 
of  the  record,  the  certificate  to  the  verdict  by  the  court  of  law  is  a  certificate 
to  the  whole  record,  and  the  exceptions,  though  not  expressly  certified,  become 
a  part  of  the  chancery  record.  2  Dan.  Ch.  Pr.  (4th  Am.  ed),  1120;  "Watkins 
V,  Carlton,  10  Leigh,  560.  Issues  of  the  kind  are  directed  to  be  had  at  law,  to 
inform  the  conscience  of  the  chancellor  as  to  doubtful  facts  in  controversy. 
Harding  v.  Handy,  11  Wheat.,  125;  Goodyear  v.  Rubber  Co.,  2  CliflF.,  351. 

Power  to  grant  a  new 'trial  of  the*  issues  is  unquestionably  vested  in  the 
chancellor;  but,  in  determining  that  matter,  the  practice  is  to  consider  the 
whole  of  the  evidence  given  at  or  before  the  trial  and  what  has  since  become 
known  to  the  court;  and  the  rule  is,  that  if  the  court  is  satisfied  that  full  and 
complete  justice  has  been  done  between  the  parties,  the  motion  for  new  trial 
will  be  denied.  2  Dan.  Ch.  Pr.,  1121;  Patterson  v.  Ackerson,  1  Edw.  Ch.,  102. 
Applications  for  new  trial  in  an  issue  sent  out  of  chancery  must  be  made  to 
the  court  of  chancery  after  the  proceedings  are  certified  back  from  the  court 
of  law.  1  Barb.  Oh.  Pr.  (2d  ed.),  456;  Van  Alst  v.  Hunter,  5  Johns.  Ch.,  153; 
Birdsall  v.  Patterson,  51  N.  Y.,  43.  Such  an  issue  is  directed,  as  before  re- 
marked, to  inform  the  conscience  of  the  chancery  court,  and  the  application 
for  new  trial  must  be  made  to  the  chancellor;  nor  will  the  chancellor  grant  a 
new  trial  for  every  error  of  the  judge  presiding  at  the  trial  of  the  issues,  if,  on 
the  whole  facts,  he  is  satisfied  that  the  result  is  correct.  Apthorp  v.  Comstock, 
2  Paige,  486-488;  Silsby  v,  Foote,  20  How.,  385;  Clayton  v.  Garrington, 
33  Barb.,  145. 

Instructions  given  in  the  trial  of  such  an  issue  are  not  the  proper  subject  of 
appeal  to  this  court,  the  rule  being  that  this  court  can  only  examine  the  final 
decrees  of  the  equity  court.  Brockett  v.  Brockett,  3  How.,  691;  McLaughlan 
V.  Bank  of  Potomac,  7  id.,  227.  Suppose  that  is  so,  still  it  is  insisted  by  the 
appellant  that  the  evidence  reported  in  the  record  is  sufl[lcient  to  show  that  the 
final  decree  of  the  court  below  is  erroneous. 

§  684.  Contracts  inade  by  parties  so  intoxicated  as  to  he  incapable  of  under- 
standing the  consequences  are  voidable.    Authorities  reviewed. 

Imbecility  of  mind  is  not  of  itself  sufficient  to  set  aside  a  contract,  when 
there  is  not  an  essential  privation  of  the  reasoning  faculties  or  an  incapacity  of 
understanding  and  acting  with  discretion  in  the  ordinary  affairs  of  life.  Weak- 
ness of  understanding  may  be  a  material  circumstance  in  every  case  where  the 
charge  is  that  one  of  the  contracting  parties  has  taken  undue  advantage  of  the 
other,  or  has  been  guilty  of  unfair  practice  or  imposition.  Formerly  it  was 
considered  that  intoxication  was  no  excuse  for  the  non-fulfillment  of  a  pecuniary 
liability,  and  that  it  constituted  no  sufficient  plea  in  avoidance  of  a  contract; 
but  it  is  now  settled,  says  Chancellor  Kent,  according  to  the  dictate  of  good 
sense  and  common  justice,  that  a  contract  made  by  a  person  so  destitute  of 
reason  as  not  to  know  the  consequences  of  his  contract,  though  his  incompe- 
tency be  produced  by  intoxication,  is  at  least  voidable.  2  Kent,  Com.  (12th 
ed.),  451.  Much  consideration  was  given  to  that  question  in  the  case  of  Barret 
V.  Burton,  2  Aik.  (Vt.),  167,  and  it  was  there  decided  that  an  obligation  exe- 
cuted by  a  man  deprived  of  the  exercise  of  bis  understanding,  by  intoxication, 
was  voidable  by  himself,  though  the  intoxication  was  voluntary  and  not  pro- 
cured by  the  circumvention  of  the  other  party.  Young  v.  Stevens,  48  N.  H., 
186. 

Other  courts  and  text^writers  of  the  highest  authority  adopt  that  view^  and 
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support  the  proposition  without  qualification,  except  where  the  contract  was 
for  necessaries,  or  where  the  intoxicated  party  keeps  the  goods  and  uses  the 
same  as  his  own  property  after  he  becomes  sober.  It  appears  to  have  been  at 
one  time  considered,  says  Chitty,  that  an  agreement  was  not  void  even  in 
equity,  although  it  was  entered  into  by  the  party  charged  thereon  while  he  was 
in  a  state  of  absolute  intoxication,  unless  such  intoxication  had  been  occasioned 
by  the  contrivance  of  the  other  party,  or  some  positive  fraud  had  been  prac- 
ticed; but  It  would  seem,  says  the  author,  that,  on  principle,  such  a  degree  of 
intoxication  as  entirely  deprives  a  party  of  the  use  of  his  reason  must  avoid  an 
engagement  entered  into  by  him  while  in  that  state,  even  although  it  was  pro- 
duced by  his  own  folly,  and  although  no  actual  fraud  was  intended  or  prao- 
ticed;  giving  the  same  reason  for  the  conclusion  given  at  a  much  earlier  period, 
that  **such  a  person  had  no  agreeing  mind,"  which  of  itself  is  sufiisient  to  show 
that  the  intoxicated  man  cannot  be  held  bound  to  the  alleg^^d  contract.  Chitty 
on  Contr.  (10th  ed.),  137;  Pitt  v.  Smith,  3  Camp.,  83;  Fenton  v.  IloUoway, 
1  Stark.,  126. 

Beyond  doubt,  these  authorities  support  the  proposition  advanced;  and  the 
same  writer  adds  that  it  is  now  settled  that  where  a  piirty,  when  ho  enters  into 
a  contract,  is  in  such  a  state  of  intoxication  as  not  to  know  what  he  is  doing, 
and  particularly  when  it  appears  that  this  was  known  to  the  other  party,  his 
contract  is  at  least  voidable.  Matthews  v.  Baxter,  Law  Rep.,  8  Exch.,  133; 
Molton  V,  Camroux,  2  Exch.,  601.  When  intoxication  goes  so  far  as  abiolutely 
to  destroy  the  reason,  it  is  evident  that  it  renders  the  person  in  that  state  in* 
capable  of  contracting  so  long  as  it  continues,  since  it  renders  him  incapable  of 
giving  consent.  1  Poth.  on  Obi.,  by  Evans,  p.  29.  Modern  text-writers  treat  of 
contracts  with  intoxicated  persons  under  a  distinct  head ;  and  Advlisori  says  that 
a  party  who  makes  a  contract  in  such  a  state  of  intoxication  as  not  to  know  what 
be  is  doing  cannot  be  compelled  to  perform  the  contract  by  the  other  party  who 
knew  him  to  be  in  that  state,  and  that  a  man  who  takes  an  obligation  from 
another  so  circumstanced  is  guilty  of  actual  fraud.  Examples  are  given  which 
support  the  proposition;  but  the  author  holds  that  a  contract 'made  by  a  man 
in  a  state  of  mtoxication  is  voidable  only  and  not  void,  and  therefore  the  intoxi- 
luited  man  may,  if  he  pleases,  when  he  becomes  sober,  ratify  it,  and  that  it  will 
then  be  binding.     Addison  on  Contr.  (3i  Am.  ed.),  2S5. 

Courts  of  justice  in  repeated  instances  have  decided  in  the  same  way.  Bsf- 
erence  wdl  be  made  to  a  few  such  cases,  with  the  remark  thut  the  number 
might  be  greatly  increased.  Undoubtedly,  said  the  supreme  court  of  Pennsyl- 
vania, the  total  drunkenness  of  the  maker  of  a  note  when  he  executed  it,  if 
known  to  the  payee,  rendered  it  void  as  to  the  latter;  and  they  remark  that 
the  old  rule  that  a  man  should  be  held  liable  upon  a  contract  made  by  him 
^hen  in  a  state  of  intoxication,  on  the  ground  tliai  he  should  not  be  allowed  to 
stultify  himself,  has  been  long  since  exploded,  and  that  it  is  now  settled,  accord- 
ing  to  the  dictate  of  good  sense  and  common  justice,  that  a  contract  uiada  by 
a  person  so  destitute  of  reason  as  not  to  know  the  consequences  of  his  contract, 
though  bis  incompetency  be  produced  by  intoxication,  is  void  as  between  the 
parties.    Bank  v.  McCoy,  69  Penn.  St.,  207. 

Except  where  the  contract  is  for  necessaries,  the  court  of  exchequer  held  that 
irhere  the  right  of  action  is  grounded  upon  a  specific,  distinct  contract,  requir- 
ing the  asseni  of  both  parties,  and  one  of  them  is  mcapabte  of  assenting,  as  in 
consequence  of  intoxication,  in  such  a  case  there  can  be  no  bindmg  contract. 
Parke,  B.,  said,  where  the  party,  when  he  entered  into  the  contract,  was  in  such 
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a  state  of  drunkenness  as  not  to  know  what  he  is  doing,  and  partioulariy  when 
it  appears  that  this  was  known  to  the  other  party,  the  contract  is  void  alto- 
getijcr,  and  he  cannot  be  comf^elled  to  perform  it;  adding,  that  a  person  who 
takes  an  obligation  from  another  under  such  circumstances  is  guilty  of  aclual 
fraud.  Gore  v.  Gibson,  13  M.  &  W.,  625.  In  regard  to  drunkenness,  says 
Greenleaf,  it  is  now  settled  that  incapacity  from  that  cause  is  a  valid  defense  to 
an  action  upon  the  contract  made  while  under  its  influence,  as  well  where  it 
was  voluntary  and  by  the  fault  of  the  defendant  as  where  it  was  caused  by  the 
fraud  or  procurement  of  the  plaintiff.     2  Greeni.  £v.  (12tb  cd.),  sec.  374. 

Whether  the  intoxication  was  so  great  as  to  suspend  or  destroy  the  power  of 
intelligent  assent  is  a  question  of  fact.  Nor  does  it  make  any  dliference  that 
the  drunkenness  was  voluntary  and  wilful,  for  the  legal  theory  is  that,  without 
the  capacity  of  giving  a  deliberate  assent,  no  contract  can  be  made.  Story  on 
Contr.  (5th  ed.),  86.  But  the  author  adds  that  intoxication  only  renders  the 
contract  voidable,  not  void;  so  that  the  party  intoxicated  may,  upon  recovering 
his  understanding,  adopt  it,  when  it  will  become  obligator3^  Reinskopf  t). 
Rugge,  37  Ind.,  207.  Contracts  of  the  kind  are  voidable  only,  not  void,  and 
therefore  capable  of  being  ratified  when  the  party  becomes  sober.  Molton  v. 
Camroux,  2  Exch.,  501;  Matthews  v.  Baxter,  Law  Rep.,  8  Excb.,  132.  Apply 
these  rules  to  the  facts  of  the  case  as  disclosed  by  the  proofs,  and  it  is  clear  that 

there  is  no  error  in  the  record. 

• 

g  GSo.  Intoxication  as  a  ground  of  relief  in  equity. —  It  seems  that  courts  of  equity,  as  a 
matter  of  public  policy,  do  not  incline  on  the  one  hand  to  lend  their  assistance  to  a  persoD 
who  has  obtained  an  ap:reement  or  deed  from  another  in  a  state  of  intoxication,  and  on  the 
otlier  hand  they  are  equally  unwilling  to  aid  the  intoxicated  party  to  get  rid  of  his  agree- 
ment or  deed,  merely  on  the  ground  of  his  intoxication  at  the  time.  Bowen  v,  Clark,  1  Biss., 
Ids.    See  ^  677. 

g  088.  They  will  leave  the  parties  to  their  ordinary  remedies  at  law,  unless  there  is  some 
fraudulent  contrivance  or  imposition  practiced.    Ibid, 

§  687.  Oceasional  insanity  arising  from  intemperance.— It  seems  that  occasional  insanity 
arising  from  intemperance  is  not  sufficient  to  set  aside  a  contract,  where  it  appears  that  for 
some  days  previous  the  pei*son  had  not  been  drinking,  and  was  capable  of  transacting  busi- 
ness at  the  time.     Lewis  v,  Baird,  8  McL.,  71. 

§  ^SH.  Feebleness  of  mind  eansed  by  disease  —  Undne  infl nonce.— A  person  enfeebled  in 
mind  and  body  by  disease,  and  incapable  in  law  to  enter  into  a  contract  or  manage  his  prop- 
erty, was  induced  by  undue  influence,  and  with  an  intention  to  overreach,  to  purchase  a 
patent  right  of  known  doubtful  utility,  and  to  assign  in  return  therefor  certain  notes  and 
mort^^ages  to  the  owner  of  the  patent  right.  Held,  that  such  assignment  was  void  and  con- 
ferred no  title  on  the  assignee.  Colburn  v.  Van  Velzer,  8  McC,  650. 
(  §  689.  Ignorant  and  nnleitered  person  —  Written  contract.—  Where  a  party  seeks  to 
bind  an  ignorant  and  unlettered  man  by  a  written  contract,  it  is  incumbent  upon  him  to 
show  beyond  doubt  that  such  person  fully  understood  the  object  and  import  of  the  contract 
upon  which  he  is  sought  to  be  charged.    Selden  v.  Myers,  20  How.,  509. 

5.  Restraint  of  Trade. 

SUMMABT  —  Sale  of  steamboat  with  agrecmerU  as  to  use  on  certain  waters^  ^  690. —  Exclusive 
right  to  maintain  a  telegraph  line,  gg  601,  693.—  Contract  valid  in  part,  §  603. 

g  G!?0.  Plaintiff  bought  a  steamship  of  C,  and  agreed  that  for  ten  years  thereafter  she 
should  not  be  used  upon  waters  of  the  state  in  which  C.  was  domiciled.  Three  years  later 
plaintiff  resold  the  vessel  to  defendant,  who  agreed  that  for  ten  years  thereafter  she  should 
not  be  used  upon  the  waters  either  of  the  state  whera  C.  lived  or  of  that  where  plaintiff 
lived.  Within  two  years  from  the  time  of  his  purchase  defendant  did  use  the  vessel  within 
the  bounds  of  the  state  where  C  lived,  and  plaintiff  brought  suit.  Held,  that  the  contract 
sued  on  was  divisible  and  was  good  as  to  the  remaining  seven  years  in  which  plaintiff  was 
under  contract  with  C,  even  if  void  as  to  the  three  others:  and  also  held,  that  the  portion  of 
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the  contract  relating  to  the  seven  years  was  not  void  as  in  restraint  of  trade.  Oregon  Steam 
Nav.  Co.  V.  Winsor,  §§  694-637. 

§  €01.  A  contract  by  whicli  a  railroad  company  attempts  to  grant  to  a  single  telegraph 
GompMiy  the  exclusive  right  to  establish  telegraph  lines  along  the  former's  riglit  of  way  is  m 
contract  void  as  in  restraint  of  trade  and  against  public  policy.  Western  Union  Tel.  Co.  o. 
Burlington  &  Southwestern  R'y  Co.,  g§  69S-703. 

§  69S.  If  a  contract  embraces  several  distinct  promises,  one  of  which  is  in  restraint  of 
trade  and  therefore  void,  the  consideration  for  all  the  promises  being  legal,  the  invalid  proviso 
ion  does  not  render  the  entire  agreement  null  and  void,  where  the  contract  is  capable  of 
being  construed  divisibly.    Ibid,     See  g  697. 

g  698.  Although  a  contract  by  which  a  railroad  company  grants  to  a  telegraph  company 
the  exclusive  right  of  establishing  lines  of  telegraphic  communication  along  its  right  of  way 
is  void  as  being  in  restraint  of  trade,  yet  if  both  the  parties  thereto  have  furnished,  under  its 
provisions,  labor  and  materials  for  the  erection  and  operation  of  the  line,  equity  will  not 
refaae  to  deal  with  the  property  according  to  the  equitable  rights  of  the  parties,  and  prevent 
the  railroad  company  from  taking  all  the  property.    Ibid, 

[Notes.— See  g§  70»-703.] 

OREGON  STEAM  NAVIGATION  COMPANY  v.  WINSOR 

(20  Wallace,  64-73.    1873.) 

Erbob  to  the  Supreme  Court  of  the  Territory  of  Washington. 

Statement  of  Facts. —  In  1864  the  California  Steam  Navigation  Company 
sold  to  plaintiff  a  steamer,  with  a  stipulation  that  for  ten  years  from  May  1, 
18649  she  should  not  be  used  upon  any  waters  within  the  state  of  California. 
In  1S67  plaintiff  sold  the  same  vessel  to  defendant,  with  a  lii^e  stipulation,  that 
she  should  not  be  used  for  ten  years  from  May  1, 1867,  upon  any  waters  within 
the  states  of  California  or  Oregon.  On  and  after  November  1, 1868,  the  vessel 
was  used  upon  waters  within  the  state  of  California.  Suit  was  brought,  and  a 
demurrer  was  filed,  which  was  sustained.  That  judgment  was  affirmed  by  the 
supreme  court  of  the  territory. 

§  694.  The  law  as  to  contracU  in  restraint  of  trade. 

Opinion  by  Mb.  Justice  Bbadlet. 

It  is  a  well  settled  rule  of  law  that  an  agreement  in  general  restraint  of  trade 
is  illegal  and  void;  but  an  agreement  which  operates  merely  in  partial  re- 
straint of  trade  is  good,  provided  it  be  not  unreasonable  and  there  be  a  consid- 
eration to  support  it.  Cbitty  on  Contracts,  576,  8th  American  ed.  In  order 
that  it  may  not  be  unreasonable,  the  restraint  imposed  must  not  be  larger  than 
is  required  for  the  necessary  protection  of  the  party  with  whom  the  contract  is 
made.  Id.;  Tindal,  C.  J.,  in  Horner t?.  Graves,  7  Bing.,  743.  A  contract,  evea 
on  good  consideration,  not  to  use  a  trade  anywhere  in  England,  is  held  void  in 
that  country,  as  being  too  general  a  restraint  of  trade;  but  a  contract  not  to 
use  a  trade  at  a  particular  place,  if  it  bo  founded  on  a  ^ood  consideration,  and 
be  made  for  a  proper  and  useful  purpose,  is  valid.  2  Williams'  Saunders,  156, 
note  1.  Of  course,  a  contract  not  to  exercise  a  trade  generally  would  be  ob- 
noxious to  the  rule,  and  would  be  void.  The  application  of  the  rule  is  more 
difficult  than  a  clear  understanding  of  it.  In  this  country  especially,  where  state 
lines  interpose  such  a  slight  barrier  to  social  and  business  intercourse,  it  is  often 
difficult  to  decide  whether  a  contract  not  to  exercise  a  trade  in  a  particular 
state  is,  or  is  not,  within  the  rule.  It  has  generally  been  held  to  be  so,  on  the 
ground  that  it  would  compel  a  man  thus  bound  to  transfer  his  residence  and 
allegiance  to  another  state  in  order  to  pursue  his  avocation.  Taylor  v.  Blanch- 
ard,  13  Allen,  375 ;  Dunlop  v,  Oregor^^  6  Seld.,  241. 

But  this  mode  of  applying  the  rule  must  be  received  with  some  caution.  This 
ooantry  is  substantially  one  country,  especially  in  all  matters  of  trade  and  busi- 
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ness;  and  it  is  manifest  that  cases  may  arise  in  which  it  would  involve  too  narrow 
a  view  of  the  subject  to  condemn  as  invalid  a  contract  not  to  carry  on  a  particu- 
lar business  within  a  particular  state.  Suppose  the  case  of  two  persons  associ- 
ated in  business  as  partners,  and  engaged  in  a  manufacture  by  which  tliey 
supply  the  country  with  a  certain  article,  but  the  process  of  manufacture  is  a 
secret;  and  they  agree  to  separate,  and  one  of  the  terms  of  their  separation  is, 
that  one  of  the  parties  shall  not  sell  the  manufactured  article  in  Massachusetts, 
^bere  the  other  resides  and  carries  on  business;  and  that  the  latter  shall  not 
sell  the  article  in  New  York,  where  his  associate  is  to  reside  and  carry  on  i)asi- 
Dess.  Can  there  be  anv  doubt  that  such  an  aorreement  would  be  valid  and  bind- 
ingl  Cases  must  be  judged  according  to  their  circumstances,  and  can  only  be 
rightly  judged  when  the  reason  and  grounds  of  the  rule  are  carefully  con- 
sidered. 

§  695.  reasons/or  the  rule. 

There  are  two  principal  grounds  on  which  the  doctrine  is  founded,  that  a  con- 
tract in  restraint  of  trade  is  void  as  against  public  policy.  One  is,  the  injury 
to  the  public  by  being  deprived  of  the  restricted  party's  industry;  the  other  is 
the  injury  to  the  party  himself  by  being  precluded  from  pursuing  his  occupa- 
tion and  thus  being  prevented  from  supporting  himself  and  his  family.  It  is 
evidt3nt  that  both  these  evils  occur  when  the  contract  is  general,  not  to  pursue 
one's  trade  at  all,  or  not  to  pursue  it  in  the  entire  realm  of  country.  The 
country  suffers  the  loss  in  both  cases;  and  the  party  is  deprived  of  his  occupa- 
tion, or  is  obliged  to  expatriate  himself  in  order  to  follow  it.  A  contract  that 
is  open  to  such  grave  objection  is  clearly  against  public  policy.  But  if  neither  of 
these  evils  ensue,  and  if  the  contract  is  founded  on  a  valid  consideration  and  a 
reasonable  ground  of  benefit  to  the  other  party,  it  is  free  from  objection  and 
mav  be  enforced. 

In  accordance  with  these  principles,  it  is  well  settled  that  a  stipulation  by  a 
vendee  of  any  trade,  business  or  establishment,  that  the  vendor  shall  not  exer- 
cise the  same  trade  or  business  or  erect  a  similar  establishment  within  a  reason- 
able distance,  so  as  not  to  interfere  with  the  value  of  the  trade,  business  or 
thing  purchased,  is  reasonable  and  valid.  In  like  manner  a  stipulation  by  the 
vendor  of  an  article  to  be  used  in  a  business  or  trade  in  which  he  is  himself  en- 
gaged, that  it  shall  not  be  used  within  a  reasonable  region  or  distance,  so  as  not 
to  interfere  with  his  said  business  or  trade,  is  also  valid  and  binding.  The 
point  of  difficulty  in  these  cases  is  to  determine  what  is  a  reasonable  distance 
within  which  the  prohibitory  stipulation  may  lawfully  have  effect.  An  1  it  is 
obvious,  at  first  glance,  that  this  must  depend  upon  the  circumstances  of  the 
particular  case;  althpugh,  from  the  uncertain  character  of  the  subject,  much 
latitude  must  be  allowed  to  the  judgment  and  discretion  of  the  parties.  It  is 
clear  that  a  stipulation  that  another  shall  not  pursue  his  trade  or  employment 
at  such  a  distance  from  the  business  of  the  person  to  b3  protected  as  that  it 
could  not  possibly  affect  or  injure  him,  would  be  unreasonable  and  absurd.  On 
the  other  hand,  a  stipulation  is  unobjectionable  and  binding  which  imposes  the 
restraint  to  only  such  an  extent  of  territory  as  may  be  necessary  for  the  pro- 
tection of  the  party  making  the  stipulation,  provided  it  does  not  violate  the 
two  indispensable  conditions,  that  the  other  party  be  not  prevented  from  pur- 
suing his  calling,  and  that  the  country  be  not  deprived  of  the  benefit  of  his 
exertions. 

g  g9G,  application  of  the  rule  to  the  case  at  har. 

To  apply  these  principles  to  the  case  before  us:  The  California  Steam  Navi- 
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gation  Company,  being  engaged  in  the  business  of  transportation  on  the  rivers, 
bays  and  waters  of  California,  was  willing  to  sell  one  of  their  steamors  to  the 
Oregon  Steam  Navigation  Company,  which  Wiis  engaged  in  a  similar  business 
on  the  Columbia  river  and  its  tributaries,  provided  the  latter  company  would 
agree  that  the  steamer  should  not  be  used  in  the  California  waters  for  the 
period  of  ten  years  from  the  1st  day  of  May,  1864:.  This  stipulation  was  nec- 
essary lo  protect  the  former  company  from  interference  with  its  own  basiness. 
It  hud  no  tendency  to  destroy  the  usefulness  of  the  steamer,  and  did  not  de- 
prive the  country  of  any  industrial  agency.  The  transaction  marely  transferred 
the  steamer  from  the  employment  of  one  company  to  that  of  another  situated 
and  doing  business  in  another  state.  It*  involved  no  transfer  of  residence  or 
allegiance  on  the  part  of  the  vendee  in  order  to  pursue  its  employment,  nor 
any  cessation  or  diminution  of  its  business  whatever.  The  presumption  is  that 
the  arrangement  was  nyitual Fy  beneficial  to  both  companies,  and  that  it  pro- 
moted the  general  interests  of  commerce  on  the  Pacific  coast.  Again,  the 
Oregon  company  were  afterwards  willing  to  dispose  of  the  same  steamer  to 
the  defendants,  who  were  engaged  in  the  like  business  of  transportation  in  the 
waters  of  Puget  Sound,  Washington  territory,  provided  that  the  latter  would 
agree  thut  the  steamer  should  not  be  run  or  employed  upon  any  of  the  routes 
of  travel  or  rivers,  bays  or  waters  of  California;  or  the  Columbia  river  and  its 
tributaries,  for  the  period  of  ten  years  from  the  1st  day  of  Miy,  1837.  This 
stipulation  excluded  the  steamer  from  the  territory  covered  by  thi  former  stip- 
ulation exacted  by  the  California  company,  and  also  from  the  te<*ritory  occupied 
by  the  Oregon  company  itself.  The  latter  portion  of  the  stipulation  stanJs  on 
the  same  ground  and  reason  as  did  the  first  stipulation  batween  the  California 
and  Orvgon  companies.  The  former  portion  was  necessary  in  order  that  the 
Oregon  company  might  faithfully  keep  its  covenant  with  the  California  comr 
pany.  Ii  is  true  that  the  stipulation  in  question  covers  a  period  of  time  wh.ch 
extend;  three  years  beyond  the  pariod  for  which  the  Oregon  company  is  bound 
to  the  California  company.  The  latter  would  expire  on  the  1st  of  May,  1874^ 
and  the  stipulation  in  question  extends  to  the  1st  of  May,  1877.  Tnis  extra 
period  of  three  years,  iu  reference  to  the  waters  of  California,  is  not  necessary 
to  the  protection  of  the  Oregon  company.  That  company  is  under  no  obliga- 
tion with  regard  to  those  three  years. 

§  697.  If  a  contract  in  restraint  of  trade  is  divisible  it  may  he  lield  void  as  to 
part  of  its  stipulations  and  valid  as  to  part. 

But  the  suit  is  brought  and  the  breach  is  alleged  for  a  portion  of  time  during 
which  the  Oregon  company  is  bound  to  protect  the  California  company  from 
the  interference  of  said  steamer.  And  the  question  arises  whether  the  contract 
ii  so  divisible  in  relation  to  the  California  portion  that  it  can  stand  for  the 
seven  j'ears  for  which  the  Oregon  company  is  bound,  though  it  be  void  as  to 
the  remaining  three  years.  We  think  it  is  so  divisible.  It  is  laid  down  by 
Obitty  as  the  result  of  the  cases,  and  his  authorities  support  the  statement, 
*'  thatiigreements  in  restraint  of  trade,  whether  under  seal  or  not,  are  divisible; 
and,  accordingly,  it  has  bjen  held  that  when  such  an  agreement  contains  a  stip- 
ulation which  is  capable  of  bjing  construed  divisibly,  and  one  part  thereof  is 
void  as  being  in  restraint  of  trade,  whilst  the  other  is  not,  the  court  will  give 
effect  to  the  latter,  and  will  not  hold  the  agreement  to  be  void  altogether." 
The  cases  cited  in  8up(X)rt  of  this  proposition  are  Chesman  v.  Nainby,  2  Strange, 
739;  Wood  v.  B^jnson,  2  Cromp.  &  J.,  94;  Mallan  v.  May,  11  Mees.  &  W.,653; 
Price  V.  Green,  10  id.,  346;  Nicholls  v.  Slretton,  10  Q.  B.,  346.     In  Price  v. 
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Green  the  contract  was  not  to  exercise  the  trade  of  a  perfumer  in  London,  or 
within  six  hundred  miles  thereof;  and  it  was  held  divisihie  and  good  for  Lon- 
don onlv.  This  case  was  carried  through  all  the  courts.  In  Nicholls  v.  Stretton 
the  stipulation  was  that  an  attorney's  apprentice,  who  was  to  serve  five  years, 
should  not,  after  his  term  expired,  be  concerned  as  attorney  for  any  persons 
who  had,  previous  to  the  expiration  of  said  apprenticeship,  been  a  client  of  the 
attorney  with  whom  the  contract  was  made,  or  who  should  at  any  time  there- 
after become  his  client.  It  was  strenuously  and  fully  argued  that  whilst  the 
contract  might  have  been  good  as  to  past  clients  it  was  certainly  not  good  as 
to  future  ones,  and  being  an  entire  contract,  the  whole  was  bad.  But  the  court 
followed  the  previous  decision  of  the  exchequer  chamber  in  Price  v.  Green, 
held  the  contract  divisible,  and  sustained  the  action.  We  see  no  reason  why 
this  principle  should  not  be  followed  in  the  present  case.  The  lino  of  division 
between  the  period  which  is  properly  covered  by  the  restriction  and  that  which 
!s  not  so  is  clearly  defined  and  easily  drawn.  It  is  subject  to  no  confusion  or 
nncertaintj^  and  the  court  can  have  no  difficulty  in  applying  it. 

Regarding  this  objection,  therefore,  as  removed,  the  covenant  made  by  the 
defendant  seems  to  stand  on  the  same  ground  as  that  made  by  the  plaintififs 
with  the  California  company.  The  same  observations  may  be  mule  with  refer- 
ence to  it.  The  public  was  not/  injured  by  being  deprived  of  any  of  the  busi- 
ness enterprise  of  the  country.  The  vendees  did  not  incapacitate  themselves 
.  from  carrying  on  business  just  as  they  hjid  previously  done,  and  in  the  same 
locality.  Their  business  was  rather  facilitated  by  the  arrangement.  Finally, 
the  stipulation,  it  will  be  presumed,  was  founded  on  a  valuable  consideration  ia 
its  influence  upon  the  price  paid  for  the  steamer;  its  object  and  purpose  was 
simply  to  protect  the  vendors,  and  if  we  except  the  three  years  before  con- 
sidered in  its  relation  to  California,  its  restraining  eflfect  extended  no  farther 
than  was  necessary  for  their  protection.  We  are  unable,  therefore,  to  see  any- 
thing in  the  contract,  so  far  as  it  is  now  in  question,  which  militates  against 
public  policy. 

There  are  no  other  points  adverted  to  which  demand  the  serious  considera- 
tion of  the  court.  Judgment  reversed,  and  the  case  remanded  to  be  proceeded 
in  according  to  law. 

Justices  Clifford,  Swatne  and  Davis  dissented. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.   BURLINGTON  &  SOUTHWESTERN 

RAILWAY  COMPANY. 

(Circuit  Court  for  Iowa:  3  McCrary,  13a-;43;  11  Federal  Reporter,  1-10.     1883.) 

Statement  of  Facts. —  The  Burlington  &  Southwestern  Railroad  Company 
gave  a  mortgage  on  its  propert}',  and  on  default  a  bill  was  filed  to  foreclose,  a 
receiver  was  appointed,  and  the  property  was  sold,  pursuant  to  decree.  After 
the  execution  of  the  mortgage,  but  before  its  foreclosure,  the  company  con- 
tracted with  the  Western  Union  Telegraph  Company  to  coR^itruct  and  operate 
a  line  of  telegraph  along  the  line  of  the  road,  giving  said  company  certain  ex- 
clusive privileges  over  other  telegraph  companies.  The  telegraph  line  was  duly 
built  and  operated,  and,  after  the  foreclosure  sale,  the  purchaser  claimed  the 
telegraph  line  as  passing  by  the  master's  deed.  A  bill  was  filed  by  the  tele- 
graph company,  and  a  cross-bill   by  the  purchaser.     Further  facts  appear  in 

the  opinion  of  the  court. 
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Opinion  by  McOeabt,  J. 

We  will  consider,  in  the  light  of  the  foregoing  facts  —  FiraU  what  are  the 
rights  of  the  telegraph  company  with  respeot  to  the  telegraph  line  and  prop- 
erty, independently  of  the  foreclosure  proceedings;  and  seoondy  to  what  extent, 
if  at  all,  are  those  rights  affected  by  those  proceedings.  It  is  insisted,  on  the 
part  of  the  respondent,  that  the  contract  which  is  set  out  in  the  original  bill, 
and  under  which  complainant  claims,  is  void  by  reason  of  certain  provisions 
therein  contained,  which  are  alleged  to  be  illegal,  immoral  and  contrary  to 
public  policy.  Several  clauses  of  the  contract  have  been  pointed  out  as  com* 
ing  within  this  description,  but  the  one  mainly  relied  upon  is  the  second 
subdivision  thereof,  and  which  is  as  follows: 

*^  The  said  railway  company  further  agrees  to  give  to  said  telegraph  com- 
pany the  exclusive  right  of  way  on  and  along  the  line  of  said  railway*  its 
branches  and  extensions,  for  the  construction  and  use  of  said  telegraph  lines 
for  commercial  and  public  uses  and  business;  and  said  railway  will  not  trans- 
port upon  said  railway  any  material  for  the  construction  of  a  line  of  tele- 
graph in  competition  with  the  lines  of  said  telegraph  company,  except  at 
and  for  the  usual  rates  charged  for  similar  transportation  to  other  persons 
doing  business  with  said  railway  company,  nor  stop  its  trains,  or  distribute 
material  for  such  parties  or  their  employees,  at  other  than  regular  stations." 

§  698.  A  railroad  company  cannot  grant  one  telegraph  company/  an  exoiaaim 
right  to  estaUinh  lines  along  its  riglu  of  way. 

In  our  opinion  it  is  not  competent  for  a  railroad  company  to  grant  to  a  sin- 
gle telegraph  company  the  exc;lusive  right  of  establishing  lines  of  telegraphic 
communication  along  its  right  of  way.  The  purpose  of  such  contracts  is  very 
plainly  to  cripple  and  prevent  competition,  and  they  are  therefore  void,  as 
being  in  restraint  of  trade  and  contrary  to  public  policy.  They  are  also  in 
contravention  of  the  act  of  congress  of  July  24,  ISCG,  which  authorizes  tele- 
graph companies  to  maintain  and  operate  lines  of  telegraph  ^^over  and  along 
any  of  the  military  or  post  roads  of  the  United  States  which  have  been  or  may 
hereafter  be  declared  such  by  act  of  congress."  14  St.,  221.  All  railroads  are 
by  law  made  post  roads.  Pensaco!a  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U. 
S.,  1;  Western  Union  Tel.  Co.  w.  St.  Joseph,  etc.,  R  Co.,  1  McC,  569;  S.  C,  8 
Fed.  R.,  430;  Western  Union  Tel.  Co.  v.  American  Union  Tel.  Co.,  Supreme 
Court  of  Ga.,  1880. 

§  699.  The  fact  that  one  part  of  a  divisible  contract  is  voidy  as  against  pub- 
lic policy  J  does  not  make  other  parts  null  and  void. 

We  therefore  must  hold  the  second  subdivision  of  the  contract  to  be  void. 
We  are,  however,  inclined  to  the  opinion  that  the  invalidity  of  this  provision 
of  the  contract  does  not  render  the  entire  agreement  null  and  void.  The  con- 
tract embraces  several  distinct  promises  on  the  part  of  the  railroad  compan}', 
besides  the  one  respecting  the  exclusive  right  of  way;  as,  far  example;: 
(1)  That  it  will  furnish  and  distribute  the  poles;  (2)  that  it  will  furnis!i  la- 
borers to  erect  the  line;  (3)  that  it  will  maintain  the  poles  in  good  order,  and 
keep  the  wires  in  good  repair;  (4)  that  it  will  furnish  olKce  roam  at  its  railway 
stations;  (5)  that  the  telegrapli  company  shall  control  the  commercial  tele- 
graphing along  the  line,  and  receive  the  proceeds  thereof;  and  numerous  other  en- 
gagements of  like  character.  The  consideration  for  these  promises,  and  for  the 
additional  illegal  promise  concerning  the  exclusive  right  of  way,  was  certain 
promises  on  the  part  of  the  telegrapii  company,  all  of  which  are  legal.     It  is, 

therefore,  a  case  in  which  the  railroad  company  makes  a  number  of  promises 
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to  the  telegraph  company,  one  off  which  promises  is  illegal,  bat  all  the  others 
legal,  in  consideration  of  certain  promises  on  the  part  of  the  telegraph  corn- 
pan}',  all  of  which  are  legal.  The- rule  respecting  such  a  contract  is  thus  stated 
in  Smith,  Lead.  Cas.,  Hare  &  Wall,  notes  (5th  Am.  ed.),  602:  "In  cases  where 
the  consideration  is  tainted  by  no  illegality,  but  some  of  the  .  .  .  prom- 
ises .  .  .  are  illegal,  the  illegality  of  those  which  are  bad  does  not  com- 
municate itself  tp  or  contaminate  those  which  are  good,  except  where,  in 
consequence  of  some  peculiarity  in  the  contract,  its  parts  are  inseparable 
or  dependent  upon  one  another."  And  in  Oregon  Steam  Navigation  Co.  v. 
Winsor,  20  Wall.,  64  (§§  694-697,  supra),  the  supreme  court  laid  down  the  rule 
that  contracts  in  restraint  of  trade  are  divisible,  and  "  when  such  an  agreement 
contains  a  stipulation  which  is  capable  of  being  construed  divisibly,  and  one 
part  thereof  is  void,  as  being  in  restraint  of  trade,  while  the  other  is  not,  the 
court  will  give  effect  to  the  latter,  and  will  not  hold  the  agreement  to  be  void 
altogether."  Page  70.  We  think  the  contract  is  capable  of  being  construed 
divisibly. 

§  700.  liighta  acquired  under  an  invalid  contract^  how  far  protected. 
It  is  not,  however,  necessary  to  pass  finally  upon  this  question,  for  we  are 
clearly  of  the  opinion  that,  even  assuming  the  invalidity  of  the  entire  contract, 
the  plaintiff  is  entitled  to  relief,  unless  deprived  of  its  interest  in  the  property 
by  the  foreclosure  proceedings,  of  which  we  shall  speak  presently.  If  we  leave 
out  of  view  entirely  any  claim  of  right  based  upon  the  contract,  we  find  the 
complainant  in  possession  of  a  lino  of  telegraph  constructed  jointly  by  it  and 
the  railway  company,  each  part)^  furnishing  portions  of  the  material  and  labor 
for  its  erection,  repair  and  operation.  The  railway  company  furnished  the 
poles  and  all  the  labor,  except  a  foreman,  to  construct  the  line;  the  telegraph 
company  furnished  a  foreman  to  superintend  the  work,  and  also  furnished  the 
wire  and  insulators.  This  certainly  constituted  the  two  companies  joint  own- 
ers of  the  property.  In  this  respect  the  case  does  not  differ  materially  from 
several  other  telegraph  cases  which  have  recently  been  considered  in  this  cir- 
cuit. Atlantic  &  Pacific  Tel.  Co.  v.  Union  Pac.  R,  Co.,  1  McC,  641;  Western 
Union  Tel.  Co.  u  Union  Pac.  Pt'y  Co.,  id.,  668;  S.  C,  3  Fed.  R,  1;  Western 
Union  Tel.  Co.  v.  St.  Joseph,  etc.,  R.  Co.,  id.,  566;  S.  C,  3  Fed.  R.,  430.  («)  In 
each  of  these  cases  the  contract,  being  substantially  the  same  as  the  one  now 
before  us,  was  held  void,  but  the  right  oT  the  railroad  company,  in  consequence 
of  such  invalidity,  to  take  the  whole  telegraph  property,  was  emphatically 
denied.  The  following  quotation  from  the  opinion  in  the  case  first  cited  ap- 
plies to  the  point  now  under  considera^tion : 

"  No  case  has  been  cited  in  argument,  nor  have  I  been  able  to  find  one,  which 
holds  that  a  court  of  equity,  having  jurisdiction  of  the  parties  to  and  the  sub- 
ject-matter of  an  illegal  contract  should  require  one  of  such  parties  to  give  up 
what  he  has  received  under  it,  without  requiring  the  other  to  do  the  same 
thing.  Many  cases  hold  that  a  corporation  which  has  made  a  contract  ultra 
virt%  which  has  not  been  fully  performed,  is  not  estopped  from  pleading  its 
own  want  of  power  when  sued  upon  such  contract;  but  that  doctrine  does  not 
apply  to  a  case  where  a  party  comes  into  a  court  of  equity,  and,  while  retain- 
ing all  that  he  has  received  upon  such  a  contract,  asks  to  be  permitted  to  retake 
whut  he  has  parted  with  under  it.  I  take  it  there  is  nothing  in  the  law,  as 
there  is  cei^tainly  nothing  in  the  principles  of  equity,  to  estop  the  court  from 
saying  that  the  obligation  to  return  the  property  transferred  under  these  con- 

(a;  See  CoapOHATioNs,  U  875-881, 890-81)2,  b93-iX)a,  10^8,  i019. 
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tracts  is  mutaal,  and  shall  not  be  enforced  against  one  of  the  parties  without 
being  at  the  same  time  enforced  against  the  other.  As  the  parties  and  subject- 
matter  are  now  before  the  court,  it  is  the  duty  of  the  court,  as  fur  as  possible, 
to  place  them  in  statu  quo^ 

The  ruling  in  that  case  was  that  the  railroad  company  should  bo  restrained 
by  injunction  from  interfering  with  the  possession  of  the  telegraph  company 
until  a  bill  should  be  filed,  or  other  proceedings  instituted  to  cancel  and  set 
aside  said  contracts  upon  the  return  of  the  consideration,  and  to  setile  and 
adjust,  upon  principles  of  equity,  the  accounts  between  the  parties.  And  in 
the  case  lust  named  this  court,  in  discussing  the  same  subject,  said:  ^^If  the 
defendants,  after  years  of  acquiescence  in  the  contract  in  question,  after  re- 
ceiving its  benefits,  and  after  a  property  had  been  built  up  under  it  to  which 
others  made  claim,  became  suddenly  convinced  that  it  was  a  void  contract,  it 
was  their  duty  to  apply  to  the  court  for  relief,  praying  a  cancellation  of  the 
contract,  and  a  full  and  fair  settlement  of  all  accounts  growing  out  of  its  exe- 
cution in  the  past.  Until  they  seek  some  such  remedy,  and  until  a  fair  settle- 
ment and  a  full  accounting  can  be  had,  they  will  bo  enjoined  from  attempting 
to  eject  the  plaintiff  or  to  seize  the  property." 

In  tbe  second  case  the  court  laid  down  the  rule,  and  cited  manv  authorities 
to  sustain  it,  that,  assummg  the  invalidity  of  the  contract,  and  even  assuming 
that  it  was  immoral,  the  property  accumulated  and  constructed  under  it  mu^ty 
as  between  the  partie;*,  be  disposed  of  according  to  equity;  and  the  court  will 
not  refuse  to  deal  with  that  property  on  the  ground  that  it  was  acquired  under 
an  illegal  contract.  Planters'  B.mk  v.  Union  Bank,  16  Wall.,  483,  and  cases 
citeii.  We  are  entirely  satisfied  with  the  rulin<r  established  in  these  cases,  and 
it  follows  that  the  complainant,  the  Western  Union  Telegraph  Companj-,  is 
entitled  lo  decree  unless  de|)rived  of  all  interest  in  the  property  hy  iho  lore- 
closure  proceedings,  which  will  now  bo  considered. 

§  701.  Bute  (f  Law  as  to  personal  yroperiy  attached  to  the  freclwld.  Flost* 
ures. 

In  considering  the  effect  upon  the  rights  of  the  telegraph  company  of  the 
foreclosure  sale,  we  will  first  inquire  whether  the  telegraph  poles  and  wire  and 
the  constructed  line  became  a  part  of  the  really,  so  as  to  pass  under  the  mort- 
gage to  the  mortgagees  as  after-acquired  properly.  It  is  plain  that  the  paitios 
did  not  intend  to  make  the  line  a  part  of  the  realty,  so  as  to  follow  the  fee  to 
whomsoever  conveyed.  The  contract  into  which  they  entered  is  entirely  in- 
consistent with  such  an  assumption,  for,  if  the  poles,  wires  and  instruments  had 
become  at  once  part  of  the  real  estate,  it  would  have  been  within  the  power  of 
the  railroad  company,  immediately  upon  their  erection,  to  convey  them  to  a 
third  party,  and  thus  deprive  the  telegraph  company  of  all  its  interest  under 
the  contract.  Whether  the  contract  is  valid  or  invalid,  it  may  be  looked  into 
for  the  purpose  of  ascertaining  the  intent  of  the  parlies  in  placing  the  poles 
and  wires  upon  the  right  of  way.  But  the  intention  of  the  parties  is  not  the 
only  thing  to  be  considered.  Ordinarily  the  distinction  between  real  estate 
and  i^rsonal  property  exists  in  the  nature  of  the  thing  itself,  and  does  not  de- 
pend upon  the  convention  of  the  parties  with  respect  to  it.  B}^  no  agreement 
of  parties  can  4he  bricks  which  are  built  into  the  wall,  or  the  shingles  that  form 
the  roof,  or  the  stones  that  go  into  the  foundation  of  a  house,  be  made  to  retain 
their  character  as  personal  property.  This,  for  the  reason  that  th^y  become  so 
inse()arably  ntfixed  to  the  realty  as  to  be  a  part  of  it,  independently  of  any 
question  as  to  the  intent  of  the  parlies.     But  it  is  otherwise,  says  Deuio,  J.,  in 

297 


§  702.  CONTRACT&-  VALIDITY, 

Ford  V.  Cobb,  20  N.  Y.,  348,  "  with  things  which,  being  originally  personal  in 
their  nature,  are  attached  to  the  realty  in  such  a  manner  that  they  may  be  de- 
tached without  being  destroyed  or  materially  injured,  and  without  the  destrao- 
tion  of,  or  material  injury  to,  the  things  real  with  which  they  are  connected; 
though  iheir  connection  with  the  land  or  other  real  estate  is  such  that,  in  the 
absence  of  an  agreement  or  any  special  relation  between  the  parties  in  interest, 
they  would  be  a  part  of  the  real  estiite." 

With  respect  to  this  class  of  property  the  parties  in  interest  may  agree  that 
it  shall  remain  personalty,  subject  to  be  removed.  This  rule  is  supported  by  a 
long  line  of  well  considered  cases,  and  I  do  not  understand  that  its  soundness 
as  a  general  rule  is  called  in  question  here.  lis  application  to  this  case  can  only 
be  denied  on  the  ground  that  the  respondent  is  an  innocent  purciiaser  at  the 
master's  sale,  without  notice  of  any  claim  on  the  part  of  the  complainant  to 
the  telegraph  property.  We  do  not  find  it  necessary  to  decide  the  important 
question  whether  the  railroad  company  has  the  fee  of  the  land  acquired  for 
right  of  way.  We  should,  however,  be  slow  to  bold  that  a  railroad  corpora- 
tion, under  the  law  of  Iowa,  may  obtain  for  this  purpose  a  strip  of  land  across 
the  state,  |)erhaps  cutting  through  farms  and  villages,  and  use  it  for  any  pur- 
pose except  for  right  of  way,  or  convey  it  to  any  party  for  private  use.  The 
C(  n  equences  which  might  flow  from  such  a  doctrine  would  be  very  serious  in- 
deed. Iledfield,  Railways,  2:2^7,  249.  As  between  the  parties,  it  is  well  settled 
that  the  mortgagee,  as  to  after-acquired  property,  takes  only  the  interest  of  the 
mortgagor.  Only  the  interest  of  the  railway  comjjany  in  the  telegraph  line, 
subject  to  the  interest  of  the  toleg)*aph  company  therem,  passed  under  the 
mortgage.  United  States  v.  Now  Oi'leans  R.  R,  12  Wall.,  302;  Fosdick  v. 
Schall,  99  U.  S.,  235;  Myer  v.  Cur.  Co.,  102  U.  S.,  1  (Coxv.,  §§  1550-53);  Loomis 
V.  Railroad  Co.,  Dist.  Iowa,  Jan.,  1SS2. 

§  702.  Utile  as  to  purchaser  with  notice^  or  put  upon  inquiry. 

It  only  remains  to  be  determined  whether  the  respondent,  as  purchaser  at  the 
master's  sale,  can  be  regarded  as  a  honafide  purchaser  of  the  telegraph  line  for 
value,  and  without  notice  of  the  claim  of  the  telegraph  company.  We  think 
bo  cannot  be  so  regarded,  and  for  the  following  reasons:  1.  The  telegraph  com- 
pany had  a  right  to  claim  its  interest  in  the  telegraph  line  as  personal  property 
against  the  mortgagee,  as  well  as  against  the  railway  company.  The  consent 
of  the  former  to  its  retaining  its  character  as  personalty  was  not  necessary. 
Tiff  D  V,  Ilorton,  53  N.  Y.,  377,  and  cases  cited. 

Whether  the  purchaser  at  the  foreclosure  sale  would  ordinarily  take  only  the 
right  of  the  mortgagor  in  after-acquired  property,  or  should  b3  r^3garded  in  the 
light  of  a  purchaser  for  value  without  notice,  need  not  be  determined,  because, 

2.  The  respondent.  Smith,  had  notice  of  the  complainant's  claim  upon  said 
property,  o.'  at  least,  the  facts,  as  they  existed  and  were  known  to  him,  were 
sutiijient  to  put  him  upon  inquiry.  *  The  agreed  statement  of  facts  shows  that 
he  bad  operated  the  road  as  receiver  for  nearly  five  years  prior  to  his  purchase, 
during  which  time  he  must  have  known  of  the  existence  of  the  telegraph  con- 
tract, and  of  the  fact  that;  the  line  had  been  constructed  and  was  being  con- 
structed thereunder;  and  it  is  stipulated  that  **  the  trustees  in  the  aforementioned 
mori^ao:e  and  the  said  Smith  had  full  knowledge  that  the  contract  had  been 
made  between  the  railroad  company  and  the  telegraph  company;  but  said 
trustees  were  not  informed  of  the  contents  thereof,  save  that  some  agreement 
was  there'uy  made  for  the  operation  of  the  line."  This  was  sufficient  to  put, 
not  only  respondent,  but  the  trustees,  upon  inquiry,  and  inquiry  would  have  led 
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them  to  a  knowledge  of  all  the  facts.  Besides,  we  think  the  telegraph  com- 
pany was,  in  an  important  sense,  in  possession  of  the  line.  All  the  com- 
mercial business  done  upon  it  was  done  in  its  name.  Printed  message  blanks 
were  in  constant  use,  showing  that  it  was  operating  the  line.  Its  sign  appeared 
at  all  the  offices  along  the  line,  and  even  the  operators  were^employces  of  the 
railway  company.  We  think  the  possession  of  the  telegraph  company  was 
sufficiently  open  and  notorious  to  advise  the  public  and  the  purchaser  at  the 
foreclosure  sale  that  they  had  or  claimed  an  interest  in  the  property. 

3.  At  the  time  of  the  mastor^s  sale  there  was  on  file  in  the  foreclosure  case 
an  amended  bill  of  the  trustees  in  the  mortgage,  alleging  the  execution  of  the 
telegraph  contract,  reciting  its  provisions,  and  containing  the  following  aver- 
ment: ''That  said  contract  is  subject  to  said  mortgage,  and  those  complainants 
are  entitled  to  all  the  rights,  privileges  and  benefits  of  said  railway  company, 
by,  in,  under  or  in  relation  thereto,  and  said  mortgage  is  a  first  lien  thereon.'* 
And  said  amended  bill  prayed  for  a  decree  ^'declaring  said  contract  subject  to 
said  mortgage,  and  said  mortgage  a  prior  lien  thereon,  and  foreclosing  the 
right,  title  and  interest  of  the  railway  company  therein."  To  this  amended  bill 
an  answer  was  filed,  also  prior  to  the  master's  sale,  substantially  admitting 
the  allegations  contained  therein,  and  consenting  to  a  decree  as  prayed.  After 
the  master^s  sale,  and  upon  the  filing  of  the  bill  in  the  case,  said  araonded  bill 
was  dismissed. 

Without  considering  the  question  so  much  discussed  by  counsel,  whether  this 
record  should  operate  to  estop  the  complainant  from  now  claiming  the  owner- 
ship of  the  telegraph  line,  we  have  no  hesitation  in  saying  that  it  was  sufficient 
notice  to  the  purchaser  at  the  sale  that  the  telegraph  company  claimed  an  in- 
tei^st  in  that  property,  so  that  he  was  not  a  purchaser  for  valu.3  and  without 
notice.  We  are  thus  brought  to  the  conclusion  that  the  rights  of  the  com- 
plamant«  the  telegraph  companj',  were  in  nowise  affected  by  the  foreclosure 

proceedings. 

The  respondent  in  his  cross-bill  docs  not  offer  to  account.  lie  does  not  rec- 
ognize, but,  on  the  contrary,  distinctly  repudiates,  the  claim  of  complainant  of 
an  interest  in  the  telegraph  property.  The  claim  of  the  respondent  plainly 
is  that  be  is  the  owner  of  the  entire  line,  and  entitled  to  the  possession  and 
control  of  the  same  without  interference  from  the  complainant.  In  his  answer 
he  distinctly  admits  the  seizing  of  the  telegraph  property  and  lines,  and  the 
cutting  of  the  wires  to  destroy  the  connection  between  them  and  the  remain- 
ing portion  of  the  Western  Union  Telegraph  system,  and  the  prayer  of  his 
cross-bill  is  that  the  telegraph  company  may  bo  enjoined  from  intermeddling 
or  interfering  with  said  l.nes  and  wires.  In  accordance  with  the  principles 
above  announced,  the  decree  must,  therefore,  be  against  the  complainant  in  the 
cross-bill.'   The  prayer  of  the  complainant  in  the  original  bill  is  as  follows: 

"Therefore,  3'our  orator  prays  that  an  injunction  may  issue  to  restrain  these 
defendants,  their  agents,  servants  and  employees,  from  preventing  your  orator's 
reconnecting  the  wires  that  have  been  severed  as  aforesaid,  and  to  restore  the 
connections  whicii  have  b^en  severed,  and  from  preventing  your  orator  from 
using  the  said  lines  and  wires  and  enjoying  the  benefits  to  which  it  is  entitled 
under  said  contract  of  June  28,  1871,  and  from  interfering  with  your  orator  in 
the  use  of  said  telegraph  wires  until  the  rights  of  the  parties  may  be  adjudi- 
cated in  the  said  foreclosure  proceeding  herein  heretofore  referred  to,  and  until 
the  further  order  of  this  court,  and  that  upon  the  final  hearing  of  this  cause 

the  said  injunction  may  bo  made  perpetual." 
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We  do  not  think  it  proper  to  grant  the  complainant  all  the  relief  here  asked, 
but  in  our  own  view  of  the  case,  it  is  entitled  to  a  decree  to  enjoin  and  restrain 
the  respondents,  their  agents,  servants  and  employees,  from  preventing  the 
complainant's  reconnecting  any  wire  that  may  have  been  severed,  and  from 
interfering  with  the  restoration  of  any  connectidn  that  may  have  b.jen  severed, 
and  from  preventing  complainant  from  possessing  and  using  said  lines  and 
wires  as  heretofore,  until  the  rights  of  the  parties  with  rospjct  thereto  shall  be 
adjudicated. 

Love,  D.  J.,  concurs. 

§  708.  In  restraint  of  trade  — Reason  of  the  rule— The  rule  of  the  common  law  which 
makes  contracts  in  restraint  of  trade  void  is  founded  on  the  principle  that  the  ol)ligation  as- 
sumed by  the  contract  is  one  hostile  to  the  policy  of  the  law,  in  that  it  surrenders  le^^al 
rights,  the  exercise  of  which  is  conducive  to  public  interest.  If  a  case  is  not  witlnn  this 
principle  it  is  not  within  the  rule  to  which  this  principle  has  given  existence.  So,  if  the 
policy  of  the  law  at  the  time  a  contract  was  entered  into  was  to  restrain  the  trade  which  the 
c  mtract  was  alleged  to  be  in  restraint  of,  then  it  seems  that  the  contract  would  be  go'>d  un- 
liss  it  went  so  far  as  to  contravene  the  spirit  and  intention  of  the  law.  Dixon  v.  United 
States,  1  Marsh.,  181. 

§  704.  Agr€enient  to  dLscontlnne  the  manufactnra  and  silo  of  a  p:itc!itel  mac^ilnc. — 
Two  joint  owners  of  a  patent  entered  into  an  agreement  by  which  one  of  such  joint  owners 
agreed  that  after  reimbursing  himself  for  advances,  etc..  he  would  dlscoatinu3  the  minufaot- 
ure  and  sale  of  the  patented  machines.  Instead  of  ceasing  the  sale  and  manufacture  as 
soon  as  he  had  reimbursed  himself,  he  continu3d  to  make  and  sell  the  patented  machines.  In 
an  action  by  the  other  party  to  the  contract  against  him  for  an  accounting:*  it  was  held  that 
the  contract  was  not  void  as  being  in  restraint  of  trade ;  that  the  defendant  could  not  set  up 
the  invalidity  of  the  patent  as  a  defense,  nor  could  he  set  up  a  right  to  manufacture  the 
patented  article  under  a  license  for  a  third  party.     Kinsm.in  v.  Parkhurst,  IS  How.,  291. 

§  705.  Agreement  to  allow  bnt  one  telegraph  line  along  a  riiiSwiy.  —  A  contract 
between  a  railway  company  and  a  telegraph  company,  that  no  other  tel»*graph  company' shall 
be  allowed  to  construct  its  line  upon  the  right  of  way  of  the  railway  company,  is  not  void  as 
,being  against  public  policy.     Western  Union  Tel.  Co.  v.  Atlantic  &  Pac.  Tel.  Ck>.,  7  Bis^s.,  370. 

g  70G.  Agreement  by  railroad  cnmp:iny  to  lease  sleeping  ears  of  a  certain  company, 
and  no  otiier. — A  contract  which  compels  a  certain  railroad  company  to  lease  of  a  certain  car 
company,  and  of  no  one  else,  such  drawin;^  room  and  sl»jepin;i:  c.irs  h3  it  req  lires,  is  a  con- 
tract tending  towards  a  monopoly,  and  is  one  which  will  not  be  favored  in  a  court  of  equity. 
Pullman  Palace  Car  Co.  v.  Texjis  &  PaJ.  R.  Co.,  11  Fed.  R.,  6:35  (g^  Ub8-a0). 

C.    Uncertainty. 

§707.  Sale  of  newspaper  roate  —  Uncertainty— Statate  of  frauds.— By  a  contract 
between  the  publisher  of  a  newspaper  and  F.,  the  latter,  for  a  certain  sum,  was  to  have  tlie 
exclusive  right  to  sell  and  deliver  that  piper  on  a  certain  route  in  the  city  of  Washington. 
The  publisher  sold  the  paper  and  the  purchaser  in  turn  disposed  of  it  to  the  defendant.  F., 
however,  had  renewed  'the  contract  with  both  the  latter  parties.  The  defendant  having 
refused  to  deliver  papers  to  F.,  the  latter  brought  suit.  Held,  that  no  action  could  be  main- 
tained upon  the  contract,  because  it  was  void  for  uncertainty  and  want  of  mutuality,  and  also 
because  it  was  not  in  writing,  as  is  required  by  the  statute  of  frauds  in  a  case  like  this,  where 
the  contract  is  one  which  by  its  terms  is  not  to  be  performed  within  a  year.  Falloa  v.  Chron- 
icle Publishing  Co..*  1  MacArth..  488. 

§  70S.  Erasure  of  consideration  expressed  in  a  grant.— It  is  no  objection  to  the  validity 
of  a  grant  that  the  consideration  expresse  1  therein  has  been  erased,  where  there  is  no 
question  of  fraud.  Had  the  whole  grant  been  destroyed  its  contents  could  have  been  shown 
by  parol,  and' therefore  the  amount  erased  from  the  deed  can  be  so  shown.     Polk  v,  Weudal, 

9  Cr.,  97. 
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MARGINS,  OR  OPTIONAL  CONTRACTS.  §§  709-720. 

7.  Margins^  or  Optional  Contracts. 

SuifMARY  —  Contract  to  sell  goods  which  vendor  does  not  own^  §§  70D,  7 IS. —  Contract  cannot 
be  nhown  to  be  a  wager  by  parol,  %  710.—  Optional  contracts  valid,  when,  §  711. —  Contracts 
knoum  as  **puts,^*  void  at  common  lato,  55  713.  —  Contracts  for  future  delivery,  §  713. — 
Accounting  for  profits,  §  714. —  Rights  of  bonafiie  holder  of  note,  §  715.—  Secret  intentions 
of  one  party,  ^716;  intention  must  be  mutual,  $§  717,  720. —  Courts  may  go  behind  the 
writing,  %li^. —  Contracts  valid  in  their  inception,  ^  12U— Money  advanced  by  agents, 
g  722. —  Intending  to  pay  differences  on  a  sale  of  wlieat^  723. 

§  70!).  A  contract  to  sell  and  deliver  in  future  goods  which  the  vendor  does  not  then  own 
Is  not  an  invalid  contract.     Porter  r.  Vieta,  ^  731,  725. 

^  710.  A  contract  in  writing  to  deliver  a  certain  quantity  of  corn  at  a  certain  time,  for  a 
certain  \  rice,  cannot  be  shown  by  parol  to  have  been  a  mere  wager  on  the  price  of  corn  at  a 
future  day,  without  any  intention  of  delivering  the  corn  according  to  the  writing.     Ibid. 

^  711.  A  contract  for  delivery  of  goods  at  seller's  option  is  valid  if  the  option  refers  merely 
to  the  time  of  delivery ;  but  if  the  option  means  that  the  seller  may  deliver  or  not,  then  the 
contract  is  invalid.  If  it  was  the  bona  fiiie  intention  of  the  parties,  at  the  time  of  making 
the  ccmtract,  that  the  goods  specified  should  be  in  fact  delivered,  then  the  contract  is  valid, 
although  tiie  parties  afterwards  settled  by  payment  of  the  difference  betwei'n  the  market 
price  and  the  contract  price.  And  this  intention  is  to  be  gathered  from  all  the  circumstances 
of  the  case.    Melchert  v.  American  Union  Tel.  Co.,  §  720. 

g  7 It!.  Contracts  known  as  **  puts,"  and  similar  in  form  to  the  following:  *'  Received  of  B. 
$"10.  in  consideration  of  which  we  give  him.  or  the  holder  of  this  contract,  the  privilege  of 
deliverin.'!;  to  us  or  not.  prior  to  8  o'clock  P.  M.,  of  June  80,  1872,  by  notification  or  delivery, 
ten  thousand  bushels  No.  2  oats,  regular  receipts,  at  forty-one  cents  per  bushel,  in  store ;  and, 
if  delivered,  we  agree  to  receive  and  pay  for  the  same  at  the  above  price,*'  are  usually  gam- 
ii)C  contracts,  contrary  to  public  policy,  and  therefore  void  at  common  law.  Ex  parts 
Younjr,  Jig  727-730. 

g  713.  Contracts  to  deliver  grain  at  a  day  future  are  not  necessarily  gambling  contracts, 
within  the  meaning  of  the  Revised  Statutes  of  Illinois,  ch.  8S,  §  180.  Gilbert  v,  Gaugar, 
g^  731,  733.  ' 

$)  714.  Parties  who  engage  together  in  an  illegal  stock  transaction,  and  make  a  profit,  are 
bo  iiid  to  account  to  one  another  in  an  action  of  contract  for  such  profits,  after  the  illegal 
transaction  has  been  closed.     Wann  v,  Kelly,  g^  78),  734. 

g  71^  A  contract  which  would  be  a  wager  may  not  be  a  "gambling  contract,**  within  the 
meaning  of  the  Illinois  statutes.  And  the  guaranty  of  a  note  given  in  payment  of  such  a 
coniract  is  good  in  the  hanils  of  a  bona  fide  holder  for  value.    Jackson  v,  Foote.  §§  7ti{>-787. 

Si  710.  The  secret  intentions  of  one  party,  contrary  to  what  appears  on  the  face  of  the  con- 
tract, and  not  communicated  to  the  other  party,  cannot  prevail  to  make  a  contract  illegal 
which  is  otherwise  valid.    Clarke  v.  Foss,  g§  738-743. 

^717.  The  intention  that  a  contract  shall  be  a  mere  betting  upon  the  market,  without  any 
expectation  of  actual  performance,  must  be  mutual,  and  constitute  an  integral  purt  of  the 
ri*al  contract,  in  order  to  vitiate  it.     Ibid, 

^718.  A  contract  for  the  future  delivery  of  personal  property  which  the  seller  does  not 
poesesa  when  the  contract  is  made,  or  any  means  of  getting,  though  entered  into  for  the  pure 
purpose  of  speculation,  is  not  illegal.    Ibid, 

$  710.  Courti  may  go  behind  the  writing  and  ascertain  what  the  real  intent  and  moaning 
of  the  paities  to  a  coniract  were;  and  if  it  appears  that  the  writing  does  not  express  the  real 
intent  of  the  parties,  but  is  merely  colorable,  and  used  as  a  cloak  to  cover  a  gambling  trans- 
action, the  court  will  not  lend  its  aid  to  enforce  the  contract,  however  fair  on  its  face;  or,  if 
s^'curities  are  given,  will  interfere  on  grounds  of  public  policy  and  for  the  public  good,  rather 
than  for  the  purpose  of  relieving  a  party  to  the  inhibited  transaction  to  set  aside  such  securi- 
ties.    Ibid. 

$  720.  An  assignee  in  bankruptcy  brought  suit  to  set  aside  and  cancel  certain  notes  and  a 
mortgage  given  by  the  bankrupts  to  the  defendants,  on  the  ground  that  the  same  were  void 
aa  being  given  to  secure  an  indib:edness  arising  out  of  certain  option  contracts  for  the  sale 
and  delivery  of  grain,  which  were  claimed  to  be  wagering  contracts  under  the  laws  of  Llinois. 
The  defendants  as  agents  of  the  bankrupts  had  made  the  contracts  with  third  persons,  and 
iMid  what  the  bankrupts  had  lost  on  them.  The  bankrupts,  when  they  gave  the  orders  for 
the  sale  ot  the  grain,  had  no  grain  to  deliver,  no  contracts  made  by  which  they  expected  to 
obtain  it,  and  no  expectation  of  ever  having  it  delivered  by  shipping  it  to  the  defendants. 
Part  of  the  contracts  were  performed  by  the  defendants  by  the  purchase  and  actual  delivery 
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of  the  grain  to  the  parties  to  whom  the  sales  were  made.  As  to  the  balance  of  the  grain  con- 
tracted to  be  sold,  the  defendants  went  upon  the  market  and  purchased  it  of  different  per- 
sons, and  had  it  ready  for  delivery ;  and  then  finding  other  persons  who  had  similar  deals  for 
purchases  and  sales,  formed  rings  or  temporary  clearinghouses,  through  which,  by  means  of 
a  system  of  mutual  offsets  and  cancellations  that  had  grown  up  in  the  board  of  trade,  where 
these  transactions  took  place,  the  contracts  were  settled  by  an  adjustment  of  differences, 
without  an  actual  delivery  or  change  of  possession.  The  intention  of  the  parties  was  that 
theeb  contracts  should  be  performed  in  much  the  same  manner  as  they  were  actually  per- 
formed. It  was  held  (1)  that  these  contracts  were  not  void  for  illegality;  (3)  that,  supposing 
it  had  been  the  intention  of  the  bankrupts  and  the  defendants  that  the  contracts  were  not  to 
be  performed,  this  would  not  make  them  illegal  so  long  as  the  parties  to  whom  the  grain  was 
sold  did  not  participate  in  the  illegal  intention;  and  (3)  that,  if  the  contracts  were  illegal  aa 
charged,  it  did  not  follow  that  the  securities  given  by  one  of  the  principals  in  the  transaction 
to  secure  the  moneys  previously  advanced  by  their  agents  to  pay  the  losses  springing  out  of 
the  contracts  were  contaminated  with  the  same  vice.     Ibid, 

§  721.  If  contracts  for  the  future  delivery  of  grain  are  valid  in  their  inception,  and  not 
tainted  with  any  gambling  intent  or  device,  a  subsequent  mutual  settlement  by  the  parties* 
which  takes  the  place  of  actual  performance,  will  not  make  them  illegal.    Ibid, 

§  722.  Under  the  statute  of  Wisconsin,  declaring  all  contracts,  notes  or  agreements  for  re- 
imbursing or  repaying  any  money  knowingly  advanced  for  any  betting  or  gaming  at  the  time 
or  place  of  gaming  to  be  void,  agents  who  advance  money  for  their  principals  to  pay  the  mar- 
gins on  gambling  contracts  cannot  claim  repayment  from  their  principals.  Notes  given  for 
such  a  claim  are  void  for  want  of  conMderation.     In  re  Qreen,  ^^  743,  744. 

§  728.  A  contract  for  the  purchase  and  sale  of  wheat,  which  is  only  colorable,  neither  party 
intending  to  deliver  or  accept  the  wheat,  but  only  to  pay  differences  accprding  to  the  rise  and 
fall  of  the  market  price,  is  a  gaming  contract,  and  void  as  against  public  policy,  as  well  as 
under  the  statutes  of  Wisconsin.  These  statutes  make  void  all  agreements  to  pay  money  lost 
on  a  wager,  either  to  a  party  winning  or  to  a  party  who  advances  it  in  aid  of  the  enterprise. 
The  form  of  the  contract  is  not  conclusive,  and  the  circumstances  will  be  inquired  into. 
Ibid, 

[Notes.—  See  g§  745-749.] 

PORTER  V.  VIETS. 
(Circuit  Court  for  lUinois:  1  Bissell,  177-180.    1857.) 

Statement  of  Fact8. —  Action  npon  a  contract  entered  into  with  plaintiff  by 
defendant  in  April,  1857,  for  the  delivery  of  fifteen  thousand  bushels  of  corn 
at  forty-eight  cents  a  bushel  in  the  latter  part  of  June.  At  the  tinae  it  was  to 
be  delivered  corn  had  risen  to  sixty-three  cents  a  bushel.  Defendant  in  bis 
answer  states  that  at  the  time  the  contract  was  made  he  did  not  have  the  corn 
and  did  not  expect  to  get  it,  nor  was  there  any  intention  to  deliver  it,  but  that 
the  contract  was  one  for  the  payment  of  the  difference  between  the  price  at 
which  ho  agreed  to  deliver  the  corn  and  the  market  value  of  the  same  at  the 
time  it  was  to  be  delivered ;  that  it  was  a  mere  bet  upon  the  price  of  Corn  at  a 
future  day. 

§  724.  An  agreement  to  sell  and  deliver  in  future  is  valid. 

Opinion  by  Dbumaiond,  J. 

Whatever  doubts  may  have  formerly  existed,  it  must  now  be  considered  the 
settled  law  both  in  England  and  in  this  country,  that  the  mere  fact  that  a  man 
may  not  have  in  his  possession,  and  has  not  attempted  to  acquire  possession  of, 
a  particular  commodity,  which  he  undertakes  to  sell,  deliverable  at  a  future 
time,  will  not  render  illegal  a  contract  made  by  him  to  sell  and  deliver  the 
article.  Ue  is  bound  by  his  contract,  nevertheless,  and  must  deliver  the  prop- 
erty or  be  subject  to  the  consequences  of  a  non-delivery.  It  is  an  agreement 
to  sell  and  deliver  at  a  future  day,  and  to  release  a  party  from  such  a  contract, 
because  he  did  not  at  the  time  possess  the  property,  would  interfere  too  much 
with  commercial  contracts.     People  might  differ  about  the  propriety  of  a  man 
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making  such  a  contract  who  did  not  know  certainly  where  he  was  to  acquire 
the  property,  bat  having  made  it,  the  courts  will  compel  him  to  abide  by  it. 

Stock  contracts  have  in  some  of  the  states  been  placed  under  certain  restric- 
tions by  the  legislature,  but  there  has  been  no  legislation  touchino^  such  con- 
tracts as  this  before  the  court.  If  corn  had  fallen  fifteen  cents  a  bushel,  Yiets 
would  of  course  have  insisted  on  Warren  Porter  &  Oo.  complying  with  their 
contract.  Both  parties  entered  into  it  with  full  knowledge  of  the  risk  they 
nin,and  the  court  will  not  help  one  of  them  because  his  judgment  was  unsound 
or  because  something  occurred  that  he  did  not  foresee.  If  it  be  said  that  it  causes 
parsonal  or  combineii  efforts  to  be  made  to  affect  the  price  of  the  article,  of 
that  also  the  parties  were  fully  aware  before  they  made  the  contract.  In  this 
respect  they  stood  on  terms  of  equalit3\ 

§  7 25.  A  written  contract  cannot  he  varied  by  oral  testimony. 

It  is  not  necessary  to  decide  in  this  case  whether  a  wager  between  these 
parties  as  to  the  price  of  corn  at  a  particular  time  was  valid  or  not.  The  de- 
fendant now  insists  that  he  did  not  make  such  a  contract  as  is  presented  to  the 
court  by  the  pleadings  in  the  case,  but  that  it  was  an  agreement  to  pay  the 
difference  between  the  price  of  corn  as  stated,  and  the  price  at  a  future  day ; 
in  other  words,  he  wishes  to  prove  what  the  law  determines  is  ordinarily  the 
measure  of  damages  for  the  non-performance  of  his  contract.  The  rule  is  well 
B3ltled  that  when  two  men  make  a  contract,  and  reduce  it  to  writing,  and  sign 
It,  it  is  the  contract  between  them.  It  cannot  be  shown  verbally  that  some- 
thing dilferent  was  intended  at  the  time  from  what  appears  in  the  writing. 

It  is  a  rule  resting  upon  the  soundest  principles,  and  one  of  uniform  applica- 
tion. Uere  no  fraud  is  pretended.  The  contract  is  free  from  doubt  or  ambi- 
guity. It  is  to  deliver  a  certain  quantity  of  corn  at  a  certain  time  for  a  certain 
price,  all  set  forth  in  writing.  The  defendant  says  he  wishes  to  show  that  the 
intention  of  the  parties  at  the  time  was  to  make  a  wager  as  to  the  price  of 
corn  during  the  last  half  of  June,  and  that  the  amount  of  the  wager  and  the 
party  that  was  to  win  or  lose  was  to  depend  upon  the  market  price  of  the  corn. 
Now  it  may  be  true  that  the  result  is  precisely  the  same  —  that  is,  the  one 
party  loses  and  the  other  gains  the  same  amount  as  in  a  wager.  So  it  is  in  any 
case  of  this  kind,  when  a  party  does  not  perform  his  contract.  But  that  cir- 
cumstance does  not  make  the  contract  the  same.  In  the  case  of  a  waiter  on 
t  le  price,  when  a  man  pays  the  "difference,"  he  performs  his  contract,  but  he 
does  not  fulhl  this  contract  by  paying  the  difference.  He  meets  the  penalty 
the  law  imposes  for  a  breach  of  it.  Here  this  defendant  wishes  to  establis.h 
orally  that  another  contract  was  made  at  the  time,  not  in  writing,  and  which  he 
alleges  was  illegal,  in  order  to  make  out  the  illegality  of  the  written  contract. 
This  cainnot  be  done.  No  doubt  all  contracts  which  arc  illegal  may  be  attacked, 
bat  no  case  has  been  shown  which  authorizes  a  party  to  prove,  verbally, 
that  another  contract  (in  itself  illegal)  existed,  and  so  get  rid  of  a  written 
contract  on  its  face  unexceptionable.  Demurrer  sustained  and  judgment  for 
plaintiffs. 

MELCHERT  v.  AMERICAN  UNION  TELEGRAPH  COMPANY. 
(Circuit  Court  for  Iowa:  8  McCrary,  521-538;  11  Federal  Reporter.  193-201.    1882.) 

Statement  of  Facts. —  Action  for  damages  for  not  delivering  in  due  season 
a  telegram  intrusted  to  defendant  instructing  plaintiff's  agent  in  Chicago  as 
to  the  course  he  should  take  with  reference  to  certain  **option  deals"  m  rye. 
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By  retason  of  the  failure  of  defendant  to  have  the  message  promptly  trans- 
mitted and  delivered  plaintiff  alle^bs  that  he  lost  $750.  The  defense  was  that 
the  contracts  by  which  phiiatiif  lost  his  money  were  illegal  and  void  and  that 
defendant  was  not  responsible  therefor. 

Opinion  by  Lovk,  J. 

Several  questions  were  argued  at  the  bar,  which,  with  my  view^of  the  case, 
I  consider  it  unnecessary  to  decide.  There  is  one  view  which  is,  in  my  judg- 
nieni,  entirely  conclusive  of  the  controversy.  Assuming  that  the  alleged  negli- 
gence has  been  satisfactorily  established,  it  is  evident  that  we  must  proceed  to 
inquire  whether  or  not  the  contracts  of  July  and  August,  ISSO,  were  valid  and 
binding  agreements,  which  the  plaintiff  was  required  by  law  to  fulfil.  The 
telegnun  of  September  8,  1880,  instructed  the  plaintiff's  agent  to  "cover  rye," 
and  it  now  clearly  appears  that  these  words  referred  to  the  two  contracts  for 
the  sale  of  rye,  to  be  delivered  in  September,  at  the  plaintiff's  option.  The 
purpose  of  the  telegram  was  to  provide  for  the  fulfillment  of  these  contracts. 
If  they  were  illegal  contracts,  the  plaintiff  was  not  bound  to  fullil  them,  and 
be  could  have  sufft^red  no  loss  from  the  failure  to  fulfil  them.  JN^ay,  if  these 
contracts  were  illegal  gambling  contracts,  within  the  statute  laws  of  Illinois,  it 
was  the  plaintiff's  plain  duty  not  to  fullil  them,  and  he  cannot  complain  of  the 
defendant's  telegraph  compan}'  that  they  were  not  sufficiently  diligent  in  aid- 
ing him  to  perform  his  unlawful  agreements.  The  contracts  in  question  were 
for  the  delivery  of  rye  in  the  month  of  September,  at  the  seller's  option. 

§  726.  General  rules  as  to  sales  at  option  of  one  party. 

A  contract  for  delivery  at  the  seller's  option  may  be  valid  or  invalid.  It 
depends  upon  the  nature  of  the  option  as  shown  in  the  intention  and  purpose 
of  the  parties.  The  option  may  refer  to  the  fact  of  delivery,  or  merely  to  the 
time  of  delivery.  If  it  be  the  intention  of  the  parties  that  the  property  shall 
be  in  fact  delivered,  giving  the  seller's  option  as  to  the  time  of  delivery  within 
a  certain  period,  I  see  no  valid  objection  to  such  a  contract.  It  is  but  a  con- 
tract for  sale  of  property  to  be  delivere.l  in  the  future  within  a  given  time. 
But  if  it  be  not  the  bona  fide  intention  of  the  parties  that  the  property  shall 
be  in  fact  delivered  in  fulfillment  of  the  contract  of  sale,  but  that  the  seller 
may,  at  his  electicm,  deliver  or  not  deliver,  and  pay  "differences,"  then  the 
contract  is  void.  Such  a  dealing  amounts  to  a  mere  speculation  upon  the  rise 
and  fall  of  prices.  It  required  no  capital,  except  the  small  sums  demanded  to 
put  up  margins  and  pay  differences.  It  promotes  no  legitimate  trade.  Any 
impecunious  gambler  can  engage  in  it,  with  infinite  detriment  to  the  bona  fide 
dealer.  It  enables  mere  adventurers,  at  small  risk,  to  agitate  the  markets, 
stimulate  and  depress  prices,  and  bring  down  Mnancidl  ruin  upon  the  heads  of 
the  unwary.  It  enables  the  unscrupulous  speculator,  with  little  or  no  capital, 
to  oppress  and  ruin  the  honest  and  legitimate  trader.  Corners  and  Black  Fri- 
days and  suddjn  fluctuations  in  values  are  its  illegitimate  progeny. 

The  supreme  court  of  Illinois,  in  Pickering  v.  Chase,  held  that  contracts 
where  the  seller  has  the  privilege  of  delivering  or  not  delivering,  and  the  buyer 
the  privilege  of  calling  or  not  calling  for,  the  grain,  just  as  they  choose,  are 
optional  contracts  in  the  most  objectionable  sense.  79  111.,  828.  The  question 
is,  what  was  the  intention  of  the  parties  in  the  inception  of  the  contract?  For 
if,  in  its  inception,  the  contract  was  bona  fide —  if  it  was  the  true  intent  of  the 
parties  that  the  property  should  be  in  fact  delivered — it  could  be  no  valid 
objection  that  they  afterwards,  at  the  time  for  delivery,  arranged  the  contro- 
versy between  them  by  the  paynient  of  the  difference  between  the  contract 
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and  market  prices.  Nevertheless,  the  subsequent  conduct  of  the  parties  in 
dealing  with  the  contract  —  in  adjusting,  settling,  or  fulfilling  it  —  may  often, 
as  evidence,  cast  strong  reflected  light  upon  their  original  intentions  in  making  it. 

The  contract  now  in  question  was  made  in  Chicago,  and  bsing  an  Illinois 
contract,  its  validity  must  be  determined  by  the  law  of  that  state.  In  the 
criminal  code  of  that  state  we  find  the  following: 

"Whoever  contracts  to  have  or  give  to  himself  or  another  the  option  to  sell 
or  buy  at  a  future  time  any  grain  or  other  commodity,  stock  of  any  railroad 
or  other  company,  shall  be  fined  not  less  than  $10  nor  more  than  $1,000,  or 
confined  in  the  county  jail  not  exceeding  one  year,  or  both;  and  all  contracts 
made  in  violation  of  this  section  shall  be  considered  gambling  contracts  and 
shall  be  void."     R.  S.  1874,  pp.  372,  373,  §  138. 

In  the  case  of  Tenny  v.  Foot,  Legal  News,  November  16,  1878,  p.  71,  Judge 
McAllister,  speaking  of  the  statute,  says:  '*The  statute  was  passed  from 
motives  of  public  policy,  and  to  repress  an  evil;  hence  it  follows,  from  estab- 
lished rules  of  law  and  their  analogies  in  such  cases,  that,  no  matter  what 
form  the  transaction  bears  as  to  the  terms  of  the  contract,  still,  if  such  fbrm  be 
colorable  only,  and  the  real  intention  of  the  parties  be  that  there  is  to  be  no 
sale  of  the  article  —  no  deliverer  or  acceptance  of  it —  but  the  transaction  is  to 
be  adjusted  only  upon  differences,  it  is  a  gambling  transaction  within  the 
statute." 

What,  then,  was  the  intention  of  the  parties  to  the  contract  in  question  as 
to  the  delivery  of  the  rye?-  Was  it  their  purpose  in  making  the  contract  that 
there  should  be  delivery  of  the  grain,  either  by  consignment,  or  by  purchase 
in  store  and  transfer  of  warehouse  receipts?  Or  was  it  their  intention  that  the 
contract  should  be  fulfilled  by  putting  up  margins  and  paying  differences, 
without'  any  delivery  whatever?  In  seeking  to  ascertain  the  intentions  of 
parties  to  such  transactions  as  the  one  under  consideration,  it  is  evident  that  it 
will  not  do  to  place  any  great  stress  upon  the  mere  terms  of  their  contract,  or 
upon  their  own  declarations,  whether  under  oath  or  not.  Parties  to  such  con- 
tracts will  always  seek  to  give  them  the  form  and  semblance  of  legality,  and 
all  our  experience  admonishes  us  to  receive  with  extreme  caution,  if  not  abso- 
lute distrust,  what  parties  charged  with  transactions  apparently  illegal  say 
respecting  the  innocency  of  their  own  intentions.  In  this  connection  it  will 
not  be  amiss  to  advert  to  the  just  and  pertinent  observations  of  Chief  Justice 
Cole,  of  the  supreme  court  of  Wisconsin,  in  Barnard  v.  Backhaus,  found  in  the 
Northwestern  Reporter  of  July  23,  1881,  p.  59G. 

"Butitisthe  manifest  duty  of  the  courts  to  scrutinize  closely  these  time 
contracts,  and  determine  whether  they  are  really  intended  by  the  parties  to  be 
what  their  language  imports, —  real  contracts  for  the  future  delivery  of  grain, — 
or  whether,  in  fact,  they  are  mere  bets  or  wagers  on  the  price  at  some  distant 
day.  It  will  not  do  to  attach  too  much  weight  or  importance  to  the  mere  form 
of  the  instrument,  for  it  is  quite  certain  that  parties  will  be  astute  in  conceal- 
ing their  intentions,  and  the  real  nature  of  the  transaction,  if  it  be  illegal.  It 
may  safely  be  assumed  that  parties  will  make  such  contracts  valid  in  form;  but 
courts  must  not  be  deceived  by  what  appears  on  the  face  of  the  agreement.  It 
is  often  necessary  to  go  behind  or  outside  of  the  words  of  the  contract  —  to 
look  into  the  facts  and  circumstances  which  attended  the  making  of  it  —  in 
order  to  ascertain  whether  it  was  intended  as  a  bona  fide  sale  and  purchase  of 
property,  or  was  only  colorable.  And  to  justify  a  court  in  upholding  such  an 
agreement,  it  is  not  too  much  to  require  a  party  claiming  rights  under  it  to 
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make  it  satisfactorily  and  afBrmatively  appear  that  the  contract  was  made  with 
actual  view  to  the  delivery  and  receipt  of  the  grain;  not  as  an  evasion  ot  the 
statute  against  gaming,  or  as  a  cover  of  gambling  transactions." 

We  must  look  at  the  actions  of  interested  or* accused  parties,  rather  than 
their  mere  words,  to  ascertain  their  real  intentions.  We  must  consider  what 
they  have  done,  rather  than  what  they  have  said,  when  called  to  account  for 
their  actions.  We  can  best  learn  what  interpretation  the  parties  themselves 
have  put  upon  their  own  contract,  by  considering  what  they  have  done  under 
and  in  pursuance  of  it,  with  a  view  to  its  settlement  or  fulfillment. 

Considered  in  this  view,  do  we  find  that  the  plaintiff,  after  having  sold  fifteen 
thousand  bushels  of  rye  for  September  delivery,  made  any  preparation  what- 
ever, prior  to  September  8Lh,  for  the  purchase  of  rye,  either  in  the  country  or 
upon  the  board  of  trade?  !None  whatever.  But  it  is  equally  evident  that 
when,  on  the  8th  of  September,  rye  had  advanced  to  eighty  cents,  and  the 
plaintiff  made  up  his  mind  to  protect  himself,  he  furnished  no  money  to  bis 
factor  to  purchase  rye  in  store.  But  he  instructed  his  agent  to  "cover  rye," 
and  do  it  "immediately."  What  did  he  mean  by  this?  Could  he  have  supposed 
for  a  single  moment  that  this  factor  would,  without  any  arrangement  what- 
ever, advance  §12,000  to  purchase  rye  for  actual  delivery?  If  it  was  his  under- 
standing of  the  contract  that  it  called  for  actual  deli  ver}^  why  did  he  not,  seeing 
that  rye  had  advanced  from  sixty-five  and  one-half  to  eighty  cents,  and  was 
still  rising,  remit  money,  or  make  some  arrangement  for  mone\^  to  purchase 
"  immediately?"  If  he  knew  that  it  was  the  understanding  of  himself  and  his 
vendee  that  the  contract  should  be  settled  upon  differences,  he  might  well  ask 
his  factor  to  advance  the  small  sum  required  to  pay  difi^erences.  This  would 
have  been  nothing  extraordinary;  and  to  my  mind  it  is  perfectly  clear  that 
when  he  said  "cover  rve,"  and  do  it  "immediatelv,"  he  meant  that  his  factor 
should  purchase  rye  on  time  for  future  delivery,  to  meet  his  own  contracts  for 
September  delivery.  Then  one  contract  could  be  made  to  balance  another  by 
the  mere  payment  of  differences;  and  we  shall  presently  see  that  the  plaintiff's 
factor  so  understood  him,  and  proceeded  to  make  the  purchase  accordingly  and 
settle  the  plaintiff^s  contracts  upon  the  differences.  In  this  way  the  plaintiff 
sought  to  protect  himself  against  loss  which  might  result  from  a  still  further 
advance  in  rye.  We  cannot  for  a  moment  suppose  that  .the  plaintiff  meant  to 
ask  his  factor  to  take  $12,000  in  cash  out  of  his  own  pocket  and  purchase  fifteen 
thousand  bushels  of  rye  in  store  for  his  protection.  He  clearly  had  in  view  a 
purchase  by  which  his  factor  could  settle  the  contracts  to  be  "covered"  by  the 
mere  payment  of  differences;  No  inference  opposed  to  the  view  here  taken  by 
the  court,  as  to  the  plaintiff's  intention  to  settle  his  contracts  by  the  mere  pay- 
ment of  differences,  can  be  justly  drawn  from  the  mere  suggestion  in  his  tele- 
gram of  September  8th,  to  the  effect  that  his  factor,  could  possibly  save  money 
by  "  buying  cash."  Considering  that  the  plaintiff  was  then  already  behind 
with  his  factor,  and  had  failed  even  to  furnish  money  to  put  up  margins,  it 
would  be  preposterous  to  suppose  that  he  meant  to  intimate  that  his  factor 
should  advance  $12,000  cash  to  purchase  rye  on  his  account.  What  he  doubt- 
less meant  was  that  money  could  be  saved  by  purchasing  rye  for  cash  delivery 
instead  of  time  delivery,  in  which  case  the  differences  would  be  payable  in  cash 
at  the  time  of  the  purchase,  instead  of  becoming  payable  at  some  future  time 
in  September.  It  was  in  this  way,  beyond  question,  that  the  plaintiff  thought 
hisiactor  could  save  money  for  him  when  he  said,  '^I  think  if  you  would  buy 
cash  you  save  money." 
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Let  as  now  turn  our  attention  from  the  principal  to  the  agent  —  from  the 
plaintiff  to  Erick  Gerstenberg,  the  factor,  by  whom  the  contracts  were  made 
and  settled.  The  contracts  were  made  in  his  name,  not  in  the  plaintiff's  name. 
Was  it  Gersten berg's  understanding  that  it  was  the'intention  of  the  parties  that 
there  should  be  an  actual  delivery  of  the  grain,  or  that  it  should  be  settled  by 
the  payment  of  differences  at  the  option  of  the  seller?  Gerstenberg's  testi- 
mony has  been  twice  taken,  and  he  has  made  the  best  case  he  could  for  the 
plaintiff.  Nowhere  do  we  find  that  the  factor  even  notified  the  plaintiff  to 
make  consignments,  or  remit  money  to  purchase  in  Chicago,  or  to  prepare  in 
any  way  to  deliver  the  large  amount  of  grain  for  which  the  factor  was  directly 
and  personally  responsible.  Gerstenberg  evidently  understood  that  the  con- 
tract was  to  be  settled  by  the  payment  of  differences,  and  that  his  responsibility 
extended  no  further  than  the  suras  which  might  be  required  for  that  purpose. 
In  Gerstenberg's  account  with  the  plaintiff,  which  is  exhibited,  we  find  several 
entries  for '* differences"  charged,  paid  and  credited.  The  telegrams  tell  the 
same  tale.  Gerstenberg  in  one  dispatch  informs  the  plaintiff  that  he  is  *' seven 
margiBs  behind,"  and  on  the  8th  of  Sjptember,  after  Gerstenberg  received 
orders  to  protect  the  plaintiff,  to  "send  margins,  sure."  If  Gerstenberg  knew 
that  the  contract  required,  actual  delivery  of  grain,  why  did  he  not  call  for 
money  to  buy  it?  What  good  would  mere  margins  have  done  for  Gerston- 
berg's  protection  if  he  was  compelled  to  make  actual  delivery?  But,  on  the 
other  hand,  if  it  was  Gerstenberg's  understanding  that  the  contracts  were  to 
be  fulfilled  by  the  payment  of  differences,  it  was  very  natural  that  he  should 
call  for  margins  from  the  plaintiff.  Finally,  how  were  the  contracts  in  ques- 
tion adjusted  by  Gerstenberg?  He  had  in  July  and  August  sold  for  September 
delivery,  seller's  option,  ten  thousand  bushels  of  rye  to  the  firm  of  A.  M. 
Wright  &  Co.,  and  five  thousand  bushels  to  another  party  in  his  own  name, 
but  for  the  plaintiff's  account.  On  the  9ih  of  September,  after  this  factor  had 
received  orders  to  "cover  rye,"  etc.,  he  purchased  from  A.  M.  Wright  &  Co, 
fifteen  thousand  bushels  of  rye  at,  I  suppose,  of  course,  the  then  prevailing 
rate  of  eighty-five  cents.  Gerstenberg  was  then,  by  the  form  of  his  contract,  to 
deliver  to  Wright  &'Co.  ten  thousand  bushels  of  rye  at  sixty-five  and  one-half 
cents  per  bushel,  and  Wright  &  Co.  were  bound  in  terms  to  deliver  to  Gersten- 
berg fifteen  thousand  bushels  at  the  price  prevailing  on  the  9th  of  September; 
that  is,  eighty-five  cents  per  bushel.  But  was  any  rye  delivered  or  intended  to 
be  delivered  by  either  party,  or  was  it  their  understanding  that  their  respective 
contracts  should  be  settled  and  satisfied  by  the  payment  of  differences?  How 
can  we  judge  of  their  intentions  except  by  considering  what  they  actually  did 
in  adjusting  their  contracts?  Is  it  not  just  to  conclude,  in  the  absence  of  proof 
to  the  contrary,  that  parties  to  a  contract  adjusted  according  to  their  under- 
-standing  of  their  own  intentions  in  making  it?  There  is  no  evidence  that  either 
Gerstenberg  or  Wright  &  Co.  ever  bought  or  owned  a  bushel  of  rye  to  deliver 
under  their  contracts.  They  settled  by  the  payment  of  differences.  It  is  per- 
fectly evident  that  it  was  Gerstenberg's  purpose,  in  the  purchase  of  the  fifteen 
thousand  bushels  from  Wrio^ht  &  Co.,  to  lav  the  foundation  of  a  settlement  in 
that  way.  Neither  he  nor  Wright  &  Co.  had  evidently  the  least  idea  of  invest- 
ing money  in  these  respective  purchases  for  actual  delivery.  This  is  made 
further  evident  by  the  account  which  Gerstenberg  gives  of  the  remaining  five 
thousand  bushels  which  he  had  sold  in  Auirust  to  another  party  for  September 
delivery,  at  sixty-eight  and  onc-lialf  cents,  on  the  plaintiff's  account.  This,  he 
tells  us,  was  settled  by  a  *'  ring,"  of  which. he  gives  the  foUowing.account:  The 
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party  to  whom  he  had  sold  these  five  thousand  bushels  had  the, same  quantity 
and  quality  of  grain  sold  to  Lyon  &  Co. ;  Lyon  &  Co.  had  the  same  thing  sold 
to  Nichols  &  Co.,  Nichols  &  Co.  to  Wright  &  Co.,  and  Wright  &  Co.  to  Ger- 
stenberg,  as  stated  above.'  Instead  of  Wright  &  Co.  delivering  that  rye  to 
Gerstenberg,  and  Gerstenberg  to  the  other  people,  and  so  on,  so  that  eventually  it 
would  come  back  to  Wright  &  Co.,  Gerstenberg  simply  paid  the  difference  in 
money  value,  and  "that  is  what  the  trade  terras  a  ring." 

The  reasonings  of  .the  supreme  court  of  Illinois  in  Lyon  v.  Culbertson,  83  111,, 
38,  are  applicable  here: 

"  Had  the  agreement  required  the  party,  before  he  exercised  the  option,  to 
have  made  an  offer,  or  at  least  h^^ve  shown  that  he  was  able  to  fulfil  his  part 
of  the  agreement,  and  was  wilUng  to  do  so,  then  the  contract  would  have  con- 
formed to  legal  principles,  etc. 

"  It  is  true,  the  contract  speaks  of  wheat  in  store,  but  neither  warehouse 
receipts  were  offered,  nor  was  it  shown  that  the  appellee  had  any  wheat  in 
Chicago,  and  it  could  not  have  been  in  the  contemplation  of  the  parties  to  de- 
liver or  receive  it  elsewhere,  or  it  would  have  been  so  stated  in  the  contract. 
The  fact  that  no  wheat  was  offered  or  demanded  shows,  we  think,  that  neither 
party  expected  to  deliver  any  wheat,  but  in  case  of  default  in  keeping  margins 
good,  or  even  at  the  time  of  delivery,  they  only  expected  to  settle  the  contract 
on  the  basis  of  differences,  without  either  party  performing,  or  offering  to  per- 
form, his  part  of  the  agreement;  and,  if  this  was  the  agreement,  it  was  only 
gaming  on  the  price  of  wheat,  etc.  A  contract  to  be  thus  settled  is  no  more 
than  a  bet  on  the  price  of  grain  during  or  at  the  end  of  a  limited  period.  If 
one  party  is  not  to  deliver  or  the  other  to  receive  the  grain,  it  is  in  all  but  name 
a  gambling  on  the  price  of  the  commodity,  and  the  change  of  names  never 
changes  the  quality  or  nature  of  things.  There  is  no  evidence  that  the  appel- 
lees had  contracted  for  the  wheat  necessary  to  fill  the  contract,  or  had  incurred 
the  least  expense  towards  the  performance.  The  statute  has  prohibited,  under 
heavy  penalties,  the  sale  of  wheat  on  called  options,  to  buy  or  sell  grain,  be- 
cause of  its  pernicious  tendency ;  but  it  seems  to  me  that  these  contracts  for  the 
sale  of  grain,  where  neither  party  intends  to  perform  them,  but  simply  to  can- 
cel them  before  or  at  their  maturity,  and  pay  differences,  are  injurious  to  trade, 
and  fully  as  immoral  as  are  the  sales  of  options.  It  is  claimed  that  this  wheat 
was  again  sold  to  ascertain  the  difference  that  should  be  paid.  What  wheat? 
it  may  be  asked.  There  is  no  evidence  that  the  appellees  had  any  wheat  that 
could  be  delivered  at  the  place  of  the  contract.  So  far  as  we  can  see,  the 
wheat  only  existed  in  imagination,  and  even  this  imaginary  wheat  may  have 
been  already  sold  a  number  of  times  before  the  imaginary  fulfillment  of  the 
contract." 

So,  in  the  case  at  bar,  there  is  no  proof  that  the  plaintiff  or  his  agent,  the  factor, 
had  in  fact  any  rye  to  deliver,  or  any  warehouse  receipts  representing  rye  in 
store.  If  this  fact  existed,  it  could -easily  have  been  proved,  and  would  doubt- 
less have  been  established  by  some  competent  evidence.  There  is  no  evidence 
that  Wright  &  Co.  had  a  pound  of  rye  in  store  with  which  to  fill  their  contract 
for  the  sale  of  fifteen  thousand  bushels  to  the  plaintiff's  factor.  Wright  & 
Co.,  as  far  as  it  appears,  relied  for  the  fulfillment  of  the  contract  upon  receiv- 
ing  ten  thousand  bushels  of  rye  from  Gerstenberg,  and  five  thousand  bushels 
from  other  parties,  who,  as  far  as  we  know,  had  neither  rye  nor  warehouse 
receipts  to  deliver.    Why  were  not  some  of  these  parties  called  to  show  that 
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tbey  held  rye  or  warehouse  receipts  ready  for  delivery  in  fulfillment  of  their 
contracts?  The  inference  is  that  they  had  none,  and  that  they  all  depended 
upon  paying  differences  to  adjust  their  contracts.  In  my  judgment  it  appears, 
b^'  a  decided  preponderance  of  evidence,  that  it  was  not  the  intention  of  the 
parties  to  the  contracts  of  July  and  August,  1880,  that  the  rye  should  be  de- 
livered in  fulfillment  of  said  contracts  either  by  consignment  or  the  transfer  of 
warehouse  receipts,  but  that  said  contracts  should  be  adjusted  and  settled  by 
the  payment  of  differences.  These  contracts  being  therefore  void,  judgment 
mast  be  given  for  the  defendant. 

EX  PARTE  YOUNG. 
(District  Court.  Northern  District  of  lUinois:  CSissell,  6a-67.     1874.) 

Motion  by  the  assignee  of  certain  bankrupts  to  expunge  certain  claim?  against 
the  bankrupt  estates.     The  facts  appear  in  the  opinion. 

Opinion  by  Blodoetf,  J. 

Statement  OF  Facts. —  It  appears  from  the  testimony  submitted  with  the 
register's  report  that  in  the  month  of  May,  1872,  and  for  several  years  prior 
thereto,  the  bankrupts,  Peyton  R.  Chandler  and  the  firm  of  Chandler,  Pomeroy 
&  Co.,  were  engaged  in  the  business  of  buying  and  selling  grain  on  the  Chicago 
market,  and  as  members  of  the  board  of  trade  of  this  city;  that  Chandler, 
Pomeroy  &  Co.  were  brokers  and  commission  merchants,  and  Peyton  R. 
Chandler  dealt  mainly  on  his  own  account  as  a  capitalist,  through  Chandler, 
Pomeroy  &  Co.,  who  acted  as  his  brokers;  that  about  the  middle  of  May,  Pey- 
ton R.  Chandler  conceived  the  idea  of  making  a  corner  in  oats  for  the  month  of 
June  then  ensuing, and  with  that  view  he  purchased  all  the  ^^cash  oats"  as  they 
arrived  in  the  market,  and  took  all  the  "options"  offered  him  for  June  deliv- 
ery,—  his  purpose  being  to  own  all  the  oats  in  the  market,  and  compel  those 
who  had  sold  "  options  "  for  June  to  pay  his  price;  or,  in  other  words,  to  settle 
with  him  by  paying  such  difference?  as  should  exist  between  the  prices  at  which 
he  purchased  the  options,  and  the  price  he  should  establish  for  cash  oats  on  the 
last  day  of  June,  when  his  options  matured.  In  pursuance  of  this  plan,  ho 
purchased,  between  the  15th  of  May  and  the  18th  of  June,  two  million  five 
hundred  thousand  bushels  of  cash  oats,  being  all,  or  substantially  all,  the  cash 
oats  on  the  market,  and  also  bought  June  "options"  to  the  amount  of  two 
million  nine  hundred  and  thirty-nine  thousand  four  hundred  bushels.  The 
total  amount  of  oats  in  store  in  this  city  on  the  18th  of  June  was  only  two 
million  seven  hundred  thousand  bushels,  from  which  it  will  be  seen  that 
Chandler  practically  controlled  the  market  up  to  that  time,  and  the  total 
amount  received  during  the  remainder  of  the  month  was  only  eight  hundred 
thousand  bushels.  As  incidental  to  and  part  of  the  machinery  of  this  corner, 
Chandler  also  sold  what  are  called  "puts,"  or  privileges  of  delivering  to  him 
oats  during  the  month  of  June,  for  forty-one  cents  a  bushel.  These  "put" 
contracts  are^like  in  form,  and  read  as  follows: 

"Received  of  E.  F.  §50,  in  consideration  of  which  we  give  him,  or  the 
holder  of  this  contract,  the  privilege  of  delivering  to  us  or  not,  prior  to 
3  o'clock,  P.  M.,  of  June  30,  1872,  by  notification  or  delivery,  ten  thousand 
bushels  No.  2  oats,  regular  receipts,  at  forty-one  cents  per  bushel,  in  store;  and, 
if  delivered,  we  agree  to  receive  and  pay  for  the  same  at  the  above  price. 

"Chandler,  Pomeroy  &  Co. 

"P.  R.  CUANDLEB. 

•*  Chicago,  Jane  — ,  1872." 
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The  amount  paid  by  the  purchaser  of  these  "puts"  was  one-half  cent  per 
bushel  for  whatever  quantity  was  named  in  the  contracts.  The  tickets  or  con- 
tracts were  all  signed  by  Chandler,  Pomeroy  &  Co.,  and  part  of  them  were 
also  signed  by  P.  R.  Chandler,  but  Chandler,  Pomeroy  &  Co.  acted  as  the 
brokers  of  P.  R.  Chandler,  and  their  contract  was  his.  The  total  quantity  of 
oats  called  for  by  these  "puts"  amounted  to  about  three  million  seven  hundred 
thousand  bushels.  When  Chandler  commenced  to  buy  oats  with  a  view  to  the 
corner,  the  price  in  this  market  was  about  thirty-nine  cents  a  bushel.  After  he 
took  possession  of  the  market  he  put  the  price  to  forty-one  cents  and  upward, 
and  held  it  there  until  the  18th  of  June.  In  the  mean  time  the  price  bad  de- 
clined in  New  York  and  other  markets,  so  that  oats  to  ship  were  not  worth 
over  thirty-three  to  thirty- fiVe  cents,  and  July  options  for  this  market  were  not 
worth  over  thirty-tive  cents.  On  the  18th  of  June,  P.  R.  Chandler  and  Chand- 
ler, Pomeroy  &  Co.  failed,  and  the  price  declined  before  the  close  of  business 
that  day  from  forty-one  to  thirty  cents,  and  continued  to  decline  during  the  re- 
mainder of  the  month,  so  that  at  one  time  they  were  as  low  as  twenty-six 
cents  per  bushel.  Between  the  time  of  the  failure  and  3  o'clock  on  the 
30th  of  June,  the  holders  of  the  "puts"  claim  to  have  made  tender  to  the 
bankrupts  of  the  quantity  of  oats  called  for  by  their  respective  tickets,  and  the 
oats  not  being  accepted  and  paid  for,  they  sold  them  upon  the  market  that  day 
or  the  next,  under  the  rules  of  the  board  of  trade,  and  have  proved  up  their 
claims  for  this  differences  between  the  price  named  in  the  "put"  and  that  for 
which  they  sold.  The  total  amount  of  claims  thus  proved  up  is  about  $400,000, 
and  the  total  amount  received  by  the  bankrupts  for  these  "  puts"  was  less  than 
$19,000, —  about  $18,500,  as  I  compute  it  at  half  a  cent  a  bushel. 

The  proof  shows  conclusively  that  the  plans  of  Chandler,  and  the  fact  that 
he  was  manipulating  the  market  with  express  reference  to  a  corner  in  oats  for 
June,  were  well  known  and  understood  on  the  board  of  trade,  while  the  num- 
ber of  these  "put"  claims,  about  one  hundred  and  twenty-five,  all,  or  substan- 
tially all,  in  favor  of  members  of  the  board,  show  that  the  struggle  between 
Chandler,  who  was  endeavoring  to  hold  up  prices,  and  the  sellers  of  "options" 
and  holders  of  "puts,"  who  were  endeavoring  to  break  the  price,  was  quito 
generally  participated  in  by  members  of  the  board.  In  other  words,  it  was 
notorious  that  Chandler  was  endeavoring  to  keep  the  price  at  forty-one  cents 
or  upwards,  while  the  sellers  of  "options"  and  holders  of  "puts"  w^ere  en- 
deavoring to  break  down  the  price.  It  is  true  that  in  this  testimony  some  of 
the  claimants  say  there  was  no  "corner,"  or  that  they  did  not  know  that  there 
was  a  corner,  but  the  cross-examination  shows  that  they  knew  Chandler  was 
trying  to  make  a  corner,  and  they  say  he  did  not  do  it  because  he  failed  before 
the  end  of  the  month,  so  that,  by  their  own  admission,  they  knew  what  he  was 
attempting  —  knew  the  reasons  for  his  purchase  of  such  large  quantities  of 
"cash  oats"  and  options,  and  knew  he  did  not  sustain  his  corner  because  the 
"short  interest  broke  him  down,"  and  the  moment  a  man  bought  a  **put,"  he 
became  identified  with  the  short  interest  —  his  interests  were  antagonistic  to 
Chandler. 

§  727.  "Pw^5,"^^  undertakings  to  pay  or  receive  tlte  difference  between  the 
agreed  price  and  the  market  price  of  grain,  are  gaming  contracts  and  void. 

The  assignee  attacks  these  claims  upon  the  ground  that  they  are  fraudu- 
lent as  against  the  other  creditors  of  the  bankrupt.  The  ,main  ground,  and 
the  only  one  which  I  shall  consider,  is  that  they  are  wager-contracts,  and 
therefore  void.    Without  taking  time  to  discuss  all  the  points  raised  by  the 

810 


MARGINS,  OR  OPTIONAL  CONTRACTa  §  728, 

able  arguments  which  have  been  adduced,  and  the  various  reasons  urged  for 
and  against  these  claims,  it  is  enough  to  say  that  it  seems  to  me  that  the  con- 
tracts in  question  partake  of  all  the  characteristics  of  a  wager.  It  is,  in  sub- 
stance, an  assertion  by  the  seller  of  the  "put"  that  oats  cannot  be  purchased 
on  that  market  before  3  o'clock  P.  M.  of  the  30th  of  June  for  less  than  forty- 
one  cents  a  bushel,  and  an  undertakino^  to  pay  the  diflFerence  betAveen  forty-one 
cents  and  any  market  price.  If  he,  Chandler,  sustains  the  price  at  forty-one 
cents  or  above,  he  wins  the  half-cent  a  bushel  paid  for  the  *'  put,"  because  the 
holder  will  not  deliver,  while,  if  the  price  goes  below 'that  named,  he  is  to  pay 
the  difference.     This  is  practically  the  contract. 

It  is  as  manifestly  a  bet  upon  the  future  price  of  the  grain  in  question  as 
any  which  could  be  made  upon  the  speed  of  a  horse  or  the  turn  of  a  card. 
The  evidence  in  this  case  shows  that  in  nearly  all  the  cases  of  settlements  on 
**put"  or  "option"  contracts  the  grain  is  never  delivered,  nor  expected  to  be 
delivered,  but  the  parties  simply  pay  the  difference  as  settled  by  the  prices. 
Bat,  if  that  were  not  so  in  all  cases,  it  is  clear  that  in  this  case  no  delivery  of 
the  grain  was  intended  by  these  "put"  holders,  because  they  knew  that 
(chandler  controlled  all  the  oats  in  the  market  and  fixed  the  price,  and  that 
their  only  expectation  for  success  depended  on  their  being  able  to  break  the 
market  before  their  time  for  delivery  expired.  Some  of  them  say  that  they 
intended  to  deliver  the  oats,  but  it  is  absurd  to  suppose  that  they  intended  to 
deliver,  unless  they  could  do  so  for  less  than  forty-one  cents.  They  intended 
to  deliver  if  they  could  break  Chandler,  or  prevent  his  "corner"  from  culmi- 
nating, as  the  jockey  may  intend  to  walk  his  own  horse  over  the  course  after 
he  has  poisoned  or  lamed  that  of  his  competitor.  They  did  not  intend  to  de- 
liver if  Chandler  succeeded.  Thus  a  struggle  inevitably  ensued  between 
Chandler  and  the  holders  of  this  immense  amount  of  "puts"  and  "options," 
Chandler  alone  on  one  side  attempting  to  hold  up  the  price,  and  all  the  rest 
seeking  to  put  it  down.  The  fact  that  the  sellers  of  "options"  and  holders  of 
"puts"  were  able  to  get  resolutions  through  the  board  of  trade,  making  new 
warehouses,  where  oats  had  never  been  stored  before,  "regular"  for  the  per- 
formance of  these  contracts,  shows  the  intensity  of  the  contest  and  the  over- 
whelming influences  with  which  Chandler  had  to  contend.  I  do  not  mean  to 
be  understood  as  saying  that  the  fact  that  Chandler  sold  "  puts"  to  so  many 
as  to  create  an  overwhelming  opposition  makes  the  transaction  any  more  or 
less  a  wager  than  if  he  had  only  sold  one  "  put,"  but  it  shows  the  notoriety  of 
the  whole  proceedings. 

From  the, very  nature  of  the  transaction  the  interest  of  the  holder  of  the 
" put"  is  to  break  down  the  price,  and  that  of  the  seller  to  maintain  it.  The 
number  eng(iged  in  this  transaction  and  the  quantities  involved  demonstrate 
that  neither  party  expected  any  grain  to  be  delivered.  Chandler  expected  to 
hold  up  the  price,  in  which  event  no  grain  would  be  offered  him,  and  the  other 
parties  must  have  known  they  could  not  get  the  grain  to  deliver  unless  they 
first  broke  Chandler,  as  he  held  all  the  grain,  and  then,  although  they  might 
tender,  he  could  not  receive,  so  that  in  reality  no  actual  delivery  was  antic- 
ipated. They  made  their  tenders  only  as  a  method  of  establishing  differences 
after  he  had  failed  and  was  powerless. 

§  728.  authorities  cited. 

That  transactions  of  this  kind  are  only  wagers  is  abundantly  established  by 

authorities.     Grizewood  v.  Blane,  11  Com.  B.,  538;  Brua's  Appeal,  55  Fenn. 

St.,  298;  Kirkpatrick  v.  Bonsall,  72  Penn.  St.,  155;  Ex  parte  Marnham,  2  De  G., 
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F.  &  J.,  G34;  Cassard  v,  Hinman,  1  Bosw.,  207.  It  is  true  those  cases  arose 
under  statutes  making  such  transactions  void  as  gaming  contracts.  But  the 
test  applied  was:  Did  the  parties  intend  to  sell  on  one  side,  and  buy  on  the 
other,  the  stocks  which  purported  to  be  the  subject-matter  of  the  transaction,  or 
did  they  only  intend  to  adjust  the  differences?  And  as  it  was  found  that  they 
only  meant  differences  when  they  said  shares,  the  contracts  were  held  to  be 
essentially  gambling  contracts,  and  therefore  void.  It  is  said,  however,  that 
there  is  no  statute  in  this  state  expressly  prohibiting  contracts  of  this  kind,  as 
there  is  in  England  and  Pennsylvania;  and,  as  the  supreme  court  of  this  state 
has  decided  that  wagers  are  not  necessarily  void,  therefore  these  contracts  — 
not  being  inhibited  by  any  express  law  of  this  state  —  are  not  void.  There 
is  no  dispute  that  contracts  of  wager  are  valid  at  common  law,  unless  affected 
with  some  special  cause  of  invalidity.     Ball  v.  Gilbert,  12  Mete,  397. 

But  wagers  which  are  contrary  to  public  policy  have  always  been  held  by 
the  courts  to  be  essentially  void,  without  statutory  prohibition,  and  cannot  be 
made  the  ground  of  an  action.  *  Hartley  v.  Rice,  10  East,  22.  And  a  high 
authority  in  the  profession  has  stated  the  law  on  the  subject  of  the  validity  of 
wagers  with  great  force  and  clearness,  when  he  says:  "  As  the  moral  sense  of 
the  present  da}^  regards  all  gaming  or  wagering  contracts  as  inconsistent  with 
the  interests  of  the  community  and  at  variance  with  the  laws  of  morality,  the 
exception  necessarily  becomes  the  rule."     2  Smith's  Lead.  Cas.,  306. 

Indeed,  any  one  rising  from  a  full  examination  of  the  law  applicable  to 
wagers,  as  expounded  by  the  courts,  would  undoubtedly  testify  that,  while  he 
has  found  in  the  books,  and  especially  among  the  older  text  writers  and  cases, 
general  expressions  to  the  effect  that  wagers  were  valid  at  common  law,  he  has 
found  the  cases  where  they  have  been  enforced  to  be  extremely  rare,  and  the 
courts  have  been  astute  to  find  reasons  for  not  enforcing  them.  Following  this 
general  current  of  authority,  the  supreme  court  of  this  state,  under  the  statute 
prohibiting  gaming,  has  decided  that  the  wagers  upon  horse-races  are  void,  and 
cannot  be  enforced;  and  that  money  paid  on  such  wagers  can  be  recovered 
back.  Tatman  v.  Strader,  23  111.,  493;  Garrison  v.  McGregor,  51  111., 
473. 

The  language  of  the  Illinois  statute  on  which  these  decisions  are  based  is,  iti 
substance,  that  all  promises  made,  etc.,  w^here  the  consideration,  or  any  part 
thereof,  shall  be  money  won  by  gaming,  etc.,  shall  be  void.  The  language  of 
8  and  9  Victoria,  on  which  the  Grizewood  v.  Blain  and  other  English  cases 
were  decided,  is:  "All  contracts  or  agreements,  whether  by  parol  or  in  vvrit- 
^^gy  ^y  ^^y  ^^  S^^^^S  ^^  wagering,  shall  be  null  and  void."  The  precise 
question  made  in  this  case  has  never  been  before  the  supreme  court  of  this 
state,  to  my  knowledge,  and  I  am  not  aware  that  it  has  ever  been  raised  at  the 
circuit,  except  in  a  late  case  before  his  honor  Judge  Tree,  of  this  city,  when 
he  held  that  "option  contracts  for  grain,  when  the  parties  intended  only  to  pay 
the  differences,  and  not  to  deliver  the  grain,  were  void,  as  wagering  contracts," 
But  it  hardly  seems  possible  that  any  court  called  upon  to  construe  the  Illinois 
statute  in  the  light  of  the  expositions  already  made  by  our  courts,  and  of  the 
English  decisions  upon  a  statute  so  substantially  similar,  could  hesitate  to  pro- 
nounce these  contracts  wagers,  and  void  as  contrary  to  the  statute. 

§  729.    Wagers  contrary  to  public  policy  are  void  at  common  laio. 

But  even  if  not  within  the  letter  or  spirit  of  the  statute  of  this  state,  the 

common  law  authorities  quoted  show  that  all  wagers  contrary  to  the  public 

policy  are  void  without  reference  to  any  statute.    And,  as  the  contracts  under 
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consideration  are  essentially  nothing  but  bets  upon  the  prioe  of  oats  in  this 
market  within  the  time  limited-,  and  as  it  is  obvious  that  the  effect  of  such 
transactions  is  to  beget  wild  speculations,  to  derange  prices,  to  make  prices 
artificially  high  or  low,  as  the  interests,  strength  and  skill  of  the  manipulators 
shall  dictate,  thereby  tending  to  destroy  healthy  business  and  unsettle  legiti- 
mate commerce,  there  can  be  no  doubt  of  the  injurious  tendency  of  such  con- 
tracts, and  that  they  should  be  held  void  as  against  public  policy.  As  is  most 
cogently  said  by  the  learned  judge  who  delivered  the  opinion  in  the  case  cited 
from  55  Pennsylvania  State  Reports:  "Anything  which  indbces  men  to  risk 
their  money  or  property  without  any  other  hope  of  return  than  to  get  for 
nothing  any  given  amount  from  another  is  gambling,  and  demoralizes  the 
community,  no  matter  by  what  name  it  may  be  called." 

The  financial  disaster  and  ruin  ^yhich  followed  "Black  Friday"  in  New 
York,  and  the  scarcely  less  damaging  local  consequences  which  followed  the 
various  "corners"  which  have  either  succeeded  or  been  attempted  in  this  city, 
fnrnish  conclusive  proof,  if  proof  were  needed,  that  such  gambling  operations 
should  be  held  void,  as  contrary  to  public  policy.  The  total  amount  paid 
by  the  claimants  in  these  cases  was  less  than  $19,000,  and  yet  the  amount  they 
claim  is  within  a  fraction  of  $400,000  —  a  disparity  between  the  consideration 
paid  and  the  sum  demanded  which  strikes  the  mind  at  once  as  so  grossly  in- 
equitable that  the  judicial  conscience  is  shocked,  and  revolts  from  being  made 
the  instrument  for  enforcing  such  outrageous  injustice.  I  do  not  intend  to  be 
understood  as  holding  that  every  option  contract  for  the  delivery  of  grain  or 
stock,  or  that  every  "  put,"  is  necessarily  void,  but  only  that  all  these  contracts, 
in  the  light  of  the  testimony  before  the  court,  were  in  their  essential  features 
gambling  contracts.  The  parties  when  they  made  them  did  not  intend  to  de- 
liver the  grain,  but  only  at  the  utmost  to  settle  the  differences.  They  knew 
they  could  not  obtain  the  grain  to  deliver  if  Chandler  sustained  his  "corner," 
and  their  action  in  buying* a  "  put"  was  virtually  a  bet  on  their  part  that  he, 
could  not  accomplish  what  they  all  knew  he  was  endeavoring  to  do,  that  is, 
keep  up  the  price  through  June  to  his  own  figures,  and  virtually  a  bet  on  his 
part  that  he  could  do  so. 

It  is  shown  in  the  proof,  and  urged  in  the  argument,  that  the  "put"  is  in 
itself  a  very  harmless  contract  —  that  dealers  frequently  resort  to  it  as  a 
method  of  insuring  prices.  It  is  answer  enough  to  this  to  say  that  the  proof 
fails  to  show  that  such  was  the  object  of  any  of  these  claimants.  Chandler 
was  taking  all  the  cash  oats  offered  at  the  price  named  in  the  " puts"  and  up- 
ward, and  none,  with  the  exception  of  Bensley,  claim  that  they  had  any  oats 
to  fill  the  "  puts  "  at  the  time  they  bought,  or  bought  for  that  purpose  till  after 
Chandler's  failure.  It  is  perhaps  possible  to  imagine  a  dealer  with  a  stock  of 
grain  on  hand  which  he  wishes  to  hold  for  an  advance,  who  may  take  a  privi- 
lege of  this  kind  to  insure  himself  against  a  decline  while  waiting  for  an  ad- 
vance. But  the  very  act  of  offering  to  sell  a  "put"  either  implies  that  the 
seller  has  control  of  the  market  so  thai  he  expects  to  make  his  own  price,  or 
else  it  is  a  mere  reckless  assertion  of  the  seller's  opinion  that  .the  price  will  be 
maintained,  either  of  which  partakes  of  the  character  of  a  bet.  "A  wager," 
savs  Bouvier,  "  is  a  contract  by  which  two  parties  or  more  agree  that  a  cer- 
tain sum  of  money  or  other  thing  shall  be  paid  or  delivered  to  one  of  them  on 
the  happening  or  not  happening  of  an  uncertain  event."  To  say  that  these 
contracts  were  taken  for  the  purposes  of  insurance  is  too  far-fetched  an  excuse, 

and  evidently  an  after-thought. 

818 


gS  780,  781-  CONTRACTS.—  VALIDITY. 

§  780,  Under  the  Illinois  statute  money. paid  on  gaming  contracts  mny  he  re- 
covered  hack. 

In  what  I  have  said  I  do  not  intend  to  vindicate  Chandler.  His  condoot 
was  as  reprehensible  as  that  of  the  claimants.  All  were  engaged  in  an  im- 
moral and  illegal  transaction,  and  this  court  ought  not  to  allow  its  powers  to  be 
prostituted  to  the  enforcement  of  these  contracts  for  either  party.  Money  lost 
at  play  or  in  gaming  cannot  be  recovered  except  where  an  action  is  given  by 
statute,  but,  as  I  have  already  intimated  myx)pinion  that  these  cases  are  within 
the  statute  of  this  state  on  the  subject  of  gaming,  under  which  money  paid 
may  be  recovered  back,  I  shall  allow  the  claimants  to  prove  their  claims  for  the 
amounts  actually  paid  by  them  respectively,  which  is  a  half  cent  per  bushel 
on  the  grain  named  on  their  tickets. 

GILBERT  V.  GAUGAR. 
(Circuit  Court  for  Illinois:  8  BiseeU,  214-219.    1878.)  . 

Statement  of  Facts. — Action  by  plaintiffs,  being  commission  merchants,  to 
recover  from  their  principals  commissions  earned*  and  losses  paid  by  plaintiffs 
in  settlement  of  time  contracts  for  sale  of  grain  on  account  of  defendants. 
The  case  was  submittecTupon  agreed  facts,  as  follows:  Prior  to  August,  1874, 
plaintiffs  had  done  business  for  Gaugar,  some  of  the  contracts  for  future  delivery 
being  filled  by  shipments  from  Gaugar,  and  others  settled  by  adjusting  the  dif- 
ferences with  the  purchasers.  The  transactions  in  this  case  were  to  the  effect 
that  Gaugar  directed  plaintiffs  to  sell  some  corn  for  future  delivery,  stating 
that  defendant  Holmes  would  take  a  half  interest.  Holmes,  on  August  3d, 
ordered  plaintiffs  to  sell,  for  himself  and  Gaugar,  ten  thousand  bushels  of  corn, 
the  seller  having  the  option  to  deliver  at  any  time  during  September,  and  the 
plaintiffs  did,  on  the  same  day,  sell  the  amount  directed  to  Hurlbut  &  Co.,  at 
sixty-three  and  one-eighth  cents  per  bushel.  The  contract  was  afterwards 
changed  for  a  delivery  in  October,  the  written  memoranda  of  the  agreement 
specifying  that  Hurlbut  &  Co.  had  bought,  and  that  Gilbert  &  Co.  had  sold, 
ten  thousand  bushels  of  No.  2  corn,  in  store,  at  sixty-three  and  one-eighth  cents 
per  bushel,  to  be  delivered  at  seller's  option  during  October;  also  that  the  con- 
tract was  subject  to  the  rules  of  the  board  of  trade. 

In  September  plaintiffs  sold  another  ten  thousand  bushels  to  another  pur- 
chaser for  October  delivery,  and,  the  market  continuing  to  advance,  plaintiffs, 
by  order  of  defendants,  closed  the  transaction  by  buying  ten  thousand  bushels 
from  Hurlbut  &  Co.,  and  five  thousand  bushels  from  each  of  two  other  parties, 
and  with  these  purchases  the  previous  contracts  were  filled.  No  corn  was  de- 
livered or  changed  hands  in  any  of  the  transactions.  Plaintiffs  sue  for  a  bal- 
ance due  on  account  of  differences  paid  and  commissions. 

Opinion  by  Blouoett,  J. 

The  fair  conclusion  from  the  admitted  facts,  I  think,  is  that  one  transaction 
was  made  to  settle  and  adjust  the  other.  In  other  words,  the  differences  be* 
tween  the  prices  at  which  the  sales  were  made  and  the  prices  of  the  purchases 
were  settled,  and  the  plaintiffs  paid  the  losses  to  the  buyers. 

§  731.  Kinds  of  time  contracts  forbidden  by  Illinois  statutes. 

The  sole  defense  made  is,  that  the  transaction  falls  within  the  option  con- 
tract law  of  this  state  (R.  S.,  ch.  38,  sec.  130),  and  is  void  as  a  gaming  contract. 
The  language  of  the  statute  is:  *' Whoever  contracts  to  have  or  give  to  him- 
self or  another  the  option  to  sell  or  buy  at  a  future  time  anv  grain,"  etc.,  shall 
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be  fined.  "And  all  contracts  made  in  violation  of  this  section  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void."  This  statute  has  been  several 
times  before  the  supreme  court  of  this  state  for  construction,  and  the  uniform 
ruling,  so  far  as  I  have  been  able  to  learn  from  adjudged  cases  brought  to  my 
notice,  has  been  that  the  statute  was  not  intended  to  prohibit  sales  of  grain  or 
other  commodities  for  future  delivery.  The  statute  prohibits  "  options  to  sell 
or  buy  ^^  —  not  sales  where  the  seller  reserves  to  himself  a  simple  option  as  to 
the  time  of  delivery  within  certain  limits.  Wolcott  v.  Heath,  78  111.,  433; 
Pixley  V.  Boynton,  79  III.,  351;  Logan  v.  Musick,  81  III.,  415;  Corbett  v. 
Underwood,  83  III.,  324. 

Rumsey  v.  Berry,  65  Me.,  570,  gives  the  same  construction  to  a  statute  sim- 
ilar to  ours,  by  the  supreme  court  of  Maine.  Lyon  v.  Culbertson,  83  III.,  33, 
and  Pickering  v.  Cease,  79  111.,  328,  would  seem  at  first  to  hold  a  different  doc- 
trine, but  a  careful  examination  of  those.cases  shows  that  the  court  proceeded 
npon  the  fact  found,  that  neither  party  expected,  at  the  time  the  contracts 
were  made,  to  deliver  any  wheat,  but  only  to  adjust  or  settle  diflferenoes. 
These  two  cases  also  differ  from  this  in  other  important  features.  In  both 
those  eases  the  suits  were  directly  between  the  parties  to  the  contracts,  and  the 
court  held  them  to  be  gaming  contracts,  because  it  was  found  as  a  fact  that 
neither  party  intended  to  sell  or  buy  the  wheat,  but  only  to  speculate  in  differ- 
ences, transactions  which  the  court  held  were  contrary  to  public  policy,  and 
therefore  void.  And  while  it  may  be  well,  as  a  matter  of  public  policy,  to 
prevent  parties  from  gambling  by  refusing  to  enforce  gambling  contracts  be- 
tween them,  yet  it  is  at  least  doubtful  whether  they  should  be  allowed  to  gam- 
ble at  the  expense  of  others,  and  not  pay  those  whom  they  employ  to  do  the 
work,  and  who  advance  money  for  them. 

The  obvious  intent  of  the  Illinois  statute  is  to  prohibit  dealing  in  what  are 
f.imiliarly  called  "puts"  and  "calls,"  which  are  mere  options  to  sell  or  buy;  a 
class  of  contracts  which  the  district  court  of  this  district  had  held  void  before 
the  statute  was  enacted.  Es  parte  Young,  6  Biss.,  53  (§§  727-730,  supra). 
But  in  that  case  the  court  took  pains  to  say,  page  ()6:  "I  do  not  intend  to  be 
nnderstood  as  holding  that  every  option  contract  for  the  delivery  of  grain  or 
stock,  or  that  every  'put'  is  necessarily  void,  but  only  that  all  these  contracts, 
in  the  light  of  the  testimony  before  the  court,  were,  in  their  essential  features, 
gambling  contracts.  The  parties,  when  they  made  them,  did  not  intend  to  de- 
liver the  grain,  but  only  at  the  utmost  to  settle  the  differences,"  thus  clearly 
distinguishing  that  case  from  this.  But  even  under  the  English  acts  for  the 
prevention  of  stock- jobbing,  it  was  held  that  when  a  broker  had  paid  money 
on  defendant's  account,  to  compromise  or  settle  differences  for  not  delivering 
stocks,  the  broker  could  recover  from  the  principal.  Faikney  v.  Reynous,  4 
Burr.,  2069;  Petrie  v.  Hannay,  3  Term  R,  418;  Knight  v.  Cambers,  15  Com. 
B.,  563;  80  Eng.  Com.  L.,  561;  Jessopp  v,  Lutwyche,  10  Exch.,  624;  Kose- 
warne  v.  Billing,  15  Com.  B.  (X.  S.;,  316;  109  Eng.  Com.  L.,  316. 

§  732.  A  contract  to  deliver  grain  at  a  stipulated  price  during  a  future 
month  is  a  valid  contract^  and  the  vendor  is  liable  to  his  broker  for  money  ex- 
pended  in  satisfying  the  vendee. 

As  early  as  1857  the  learned  circuit  judge  of  this  circuit  held  that  a  contract 
substantially  like  the  ones  under  consideration  was  valid.  Porter  v.  Viets, 
1  Biss.,  177  (§§  724,  725,  supra).  So  in  Lehman  v.  Strassberger,  2  Woods,  654, 
Jadge  Woods,  of  the  fifth  circuit,  sustained  a  cause  of  action  almost  identical 
with  this.    But  the  most  full  and  exhaustive  discussion  of  the  question  which 
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I  have  met  is  found  in  the  case  of  Clarke  v.  Foss,  7  Biss.,  640  (§§  738-742,  infra), 
by  the  learned  district  judge  of  the  western  district  of  Wisconsin,  and  the  doc- 
trine of  that  case  fully  sustains  the  plaintiff's  right  of  recovery  in  this  case. 
To  further  discuss  the  questions  raised  here,  after  the  full  examination  they  have 
received  in  the  two  cases  last  cited,  seems  to  me  unnecessary.  I  therefore  con- 
clude that  the  contracts  made  by  plaintiffs,  in  defendant's  behalf,  were  not 
options  to  sell  or  buy,  but  lawful  contracts  to  deliver  corn  at  a  future  day,  upon 
which  defendants  might  have  been  liable  for  the  difference  between  the  price 
at  the  time  at  which  they  sold  and  agreed  to  deliver,  and  the  market  price  at 
the  maturity  of  their  contract.  And  if,  by  reason  of  the  adverse  aspect  of  the 
market,  they  directed  the  plaintiff  to  settle  with  the  purchasers  before  th3 
maturity  of  the  contract,  they  are  liable  for  the  differences  paid  by  the  plaint- 
iffs in  their  behalf,  as  well  as  for  plaintiffs'  commissions. 

WANN  v.  KELLY. 
(Circuit  Court  for  Minnesota:  2  McCrary,  638-681.     18S1.) 

Opinion  by  Nelson,  D.  J. 

Statement  of  Facts. —  This  action  is  brought  by  the  plaintiff,  Wann,  against 
defendant,  Kelly,  to  recover  money  paid  to  the  latter  for  the  plaintiff's  use. 
The  facts  developed  are  these:  The  plaintiff  and  defendant]  and  E.  B.  Gibbs 
agreed  to  engage  in  a  speculation  by  the  sale  and  purchase,  or  purchase  and 
sale — it  is  immaterial  which  —  of  three  hundred  shares  of  Northern  Pacific 
Kailroad  stock  on  their  joint  account,  each  to  be  interested  to  the  extent  of  one 
hundred  shares.  The  transaction  was  determined  upon  and  agreed  to  by«the 
parties  in  the  belief  that  the  stock  would  depreciate  in  the  market,  and  by 
"selling  short"  they  would  be  able  in  the  future  to  purchase  so  as  to  make  a 
profit  upon  the  whole  transaction,  called  by  stock-jobbers  "the  dea4."  The 
plaintiff  alleges  it  was  agreed  that  Kelly  should  manage  the  speculation,  and 
through  his  broker  in  New  York  sell  three  hundred  shares  Northern  Pacific 
Railroad  stock,  which  was  done  November  8  and  11,  1879,  and  afterwards, 
when  a  depreciation  in  the  price  of  the  stock  reached  two  points,  or  $2  per 
share,  he  should  order  the  brokeV  to  purchase  three  hundred  shares  of  the  stock, 
and  thus  close  the  venture,  and  pay  over  to  each  his  proportion  of  the  profits. 

§  733.  A  Joint  owner  is  liable  to  account  to  his  associates  Jbr  money  paid 
under  an  illegal  but  completed  contract. 

The  evidence  shows  very  clearly  that  the  arrangement  contemplated,  in  fact, 
no  contract  of  actual  sale  or  purchase;  but,  on  the  contrary,  the  intention  and  de- 
sign was  that,  as  between  themselves  and  the  party  with  whom  they  dealt,  all 
differences  in  the  price  of  the  stock,  at  the  time  of  the  supposed  contracts, 
should  be  paid  by  one  party  to  the  other  as  performance  and  satisfaction 
thereof.  There  were  no  actual  bargains  for  the  sale  of  the  actual  stock,  but  mere 
bets  or  wagers  on  the  future  price  —  gambling  transactions  on  the  chance  of 
future  rise  or  fall.  Kelly  claims  the  deal  closed  November  19, 1879,  when  there 
was  a  depreciation  of  two  or  more  points,  showing  a  profit  of  $647,  and  that 
he  has  paid  the  plaintiff  his  portion,  one-third  of  that  amount. .  Wann  admits 
the  receipt  of  $215.66,  but  claims  that  the  "deal "  was  not  closed  until  Novem- 
ber 22,  1879,  when  Kelly  actually  realized  and  received  a  profit  of  $2,000,  and 
that  he  is  entitled  to  one-third  of  this  amount,  which  Kelly  received  for  him. 
The  broker  in  New  York  did  not  close  up  the  speculation  until  November  22d, 

as  appears  by  his  statement  rendered  Kelly,  for  whom  he  acted,  and  the  only 

816 


MARGINS,  OR  OPTIONAL  CONTRACTS.  §  784. 

person  known  to  him  in  the  business,  at  which  time  the  profit'  realized  was  the 
8am  before  stated.  Kelly  further  claims  that  he  was  authorized  by  his  arrange- 
ment, which  was  agreed  to  by  Gibbs  and  plaintifif,  to  carry  the  "deal"  on 
his  own  account,  if  he  desired  to,  after  a  decline  of  two  points,  by  paying  each 
of  them  the  profits  resulting  from  such  decline,  and  could  close  them  out  in 
that  way.  This  is  not  the  arrangement  disclosed  by  the  evidence.  It  was  not 
possible  to  close  up  the  transaction  with  Wann  and  Gibba,  unless  by  their  con- 
sent, until  he  notified  the  New  York  broker  to  close  the  "  deal,"  and  that  he 
would  take  the  profit  which  resulted  from  the  speculation  at  the  time,  whether 
the  decline  was  two  or  more  points.  As  the  broker  did  not  close  the  "deal" 
until  November  22,  1879,  if  the  plaintiff  is  entitled  to  recover  anything  it  will 
be  upon  the  basis  of  the  profit  paid  Kelly  then.  The  testimony  of  Kelly  shows 
that  the  three  parties  were  interested  to  the  extent  of  one-third  each  in  the  vent- 
ure, and  the  statement  rendered  Wann  purports  to  be  based  upon  the  close  of 
the  "  deal "  by  the  New  York  broker,  November  19th.  Kelly  thought  he  could 
carry  the  speculation  for  his  own  benefit,  and  at  his  own  risk,  after  a  profit  of 
two  points  was  reached,  but  the  arrangement,  as  testified  to  by  all  the  parties 
to  it,  would  not  permit  him  to  do  so. 

It  is  urged  by  Kelly  that  the  business  in  which  the  parties  engaged  was  con- 
trary to  public  policy  and  illegal,  and  therefore  he  can  retain  all  the  profit  which 
resulted  therefrom  without  recognizing  his  associates  jointly  interested,  and  that 
a  court  will  not  enforce  the  plaintiff's  claim.  Such  is  not  the  law.  The  agree- 
ment between  the  parties  related  to  a  single  transaction,  and  when  the  business 
closed,  and  Kelly  received  the  profits,  he  was  in  duty  bound  to  pay  over  to  the 
plaintiff  his  part  of  it.  If  the  speculation  was  contrary  to  public  policy  and 
illegal,  it  had  been  closed,  wound  up,  and  the  illegal  object  of  it  had  been  ac- 
complished. It  is  settled  by  the  United  States  supreme  court  (McBlair  v. 
Gibbes,  17  How.,  237;  g§  457,  458,  supra;  Brooks  v.  Martin,  2  Wall.,  70,  and 
authorities  cited)  that  when  the  illegal  contract  is  completed,  and  money  has 
been  received  by  a  joint  owner  by  force  of  the  illegal  contract,  he  will  not  be 
permitted  to  retain  it,  and  cannot  protect  himself  by  setting  up  the  illegality 
of  the  Iransaction  in  which  it  was  paid  him,  but  must  account  to  his  associates. 

§  734.  An  action  at  lata  is  the  proper  remedy  in  the  case  at  har. 

It  is  also  urged  by  the  defendant  that  plaintiff,  if  entitled  to  a  share  of  the 
profit,  can  only  enforce  his  claim  in  equity.  I  think  an  action  at  law  gives 
adequate  relief.  The  parties  were  engaged*in  a  single  venture,  and  the  defend- 
ant, having  appropriated  the  proceeds  to  his  own  use,  made  himself  a  debtor  to 
the  plaintiff.  Judgment  will  be  entered  in  favor  of  the  plaintiff  for  $451,  and 
interest  from  NovembeV  22,  1879.  The  amount  being  less  than  §500,  costs 
mast  be  paid  by  the  plaintiff. 

JACKSON  17.  FOOTE. 
(Circuit  Court  for  lUiaois:  12  Federal  Reporter,  87-43.    1883 

Opinion  by  Blodgett,  D.  J. 

Statemkkt  of  Facfs. —  This  is  a  suit  on  a  guaranty  of  payment  by  defendant 

of  two  promissory  notes  of  $5,000  each,  made  by  the  trustees  of  the  estate  of 

Ira  Couch,  both  dated  July  1,  1876,  and  made  payable  to  defendant, —  one  on 

Jaly  1  and  the  other  on  October  1, 1877,  with  interest  at  the  rate  of  eight  per  cent. 

fier  annum.     The  plaintiff  is  receiver  of  the  Third  National  Bank  of  this  cit}', 

and  the  notes  in  question  were  delivered  to  the  bank  with  the  guaranty  of  de« 
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fendant  written,  thereon  about  December  30,  1876,  with  other  notes,  as  col- 
lateral security  for  the  payment  of  a  note  of  S.  G.  Hooker  &  Co.  to  the  bank 
for  the  sum  of  $13,900  due  from  that  firm  to  the  bank,  for  money  loaned  on  the 
note  of  Hooker  &  Co.,  being  dated  December  30,  1876,  payable  to  the  bank  in 
ninety  days  after  date,  with  interest  at  ten  per  cent,  per  annum.  The  defense 
insisted  on  at  the  trial  is  that  the  two  notes  in  question  were  transferred  by 
the  defendant  to  the  firm  of  S.  G.  Hooker  &  Co.  in  settlement  of  a  claim  or 
indebtedness  due  from  the  defendant  to  said  firm  for  certain  gambling  dealings 
conducted  by  the  firm  for  the  defendant,  on  the  Chicago  board  of  trade. 

The  facts  as  developed  by  the  proof  appear  to  be,  that  in  the  fall  of  1874, 
and  for  about  two  years  thereafter,  the  firm  of  S.  G.  Hooker  &  Co.  were 
brokers  and  commission  merchants,  dealing  in  grain  and  provisions  on  the  board 
of  trade  in  this  city,  were  members  of  the  board  and  transacted  business  for 
their  customers  under  its  rules  and  regulations;  that  Foote  had  some  dealings 
on  the  board  through  another  broker,  in  which  his  broker  had  taken  and  paid 
for  a  large  quantity  of  oats  which  had  been  bought  oh  an  order  of  the  defend- 
ant, but  the  expenses  of  storing,  interest,  etc.,  had  been  so  large  that  the 
defendant  had  become  dissatisfied  and  some  difficulty  occurred  in  effecting  a 
settlement  with  his  broker.  Mr.  Hooker,  of  the  firm  of  S.  G.  Hooker  &  Co., 
was  applied  t^  and  counseled  with  by  the  defendant  in  securing  this  settle- 
ment, and  Hooker,  being  an  old  friend  of  the  defendant,  advised  him  that  if  he 
wished  to  speculate  or  deal  any  more  on  the  board  of  trade  he  had  better  do  it 
with  his,  Hooker's,  firm.  The  defendant  assented  to  this  provided  he  could 
only  trade  or  deal  in  differences;  that  is.  Hooker's  firm  was  not  to  take  in  or 
carry  any  commodities  bought,  but  defendant  was  only  to  pay  or  receive  the  dif- 
ferences between  the  selling  and  buying,  or  buying  and  selling,  prices  of  the  com- 
modities dealt  in. 

In  pursuance  of  this  arrangement  the  defendant  from  time  to  time  gave  orders 
to  Hooker  &  Co.  to  buy  or  sell  commodities  on  the  board  for  his  account,  and 
they  executed  these  orders  by  buying  or  selling  as  directed  on  the  board,  in  the 
usual  form  of  such  trahsactions,  where  the  seller  had  the  option  to  deliver 
within  a  certain  time, —  as,  for  illustration,  during  the  whole  of  the  next  montb, 
or  during  the  first  half  or  last  half  of  the  next  month,  or  of  the  month  in  which 
the  transaction  took  place, —  the  only  option  in  the  transactioo  being  as  to  the 
time  within  which  the  seller  was  allowed  to  make  delivery.  These  dealings  con- 
tinued until  some  lime  in  May  or  tJune,  1876,  Hooker  &  Co.  buying  or  selling 
grain,  pork  or  lard  as  directed  by  the  defendant,  and  settling  the  differences; 
paying  the  naoney  when  the  market  was  against  the  defendant,  and  receiving 
it  for  him  when  the  market  was  in  his  favor;  charging  to  him  whatever  sums 
were  paid  in  settling  differences  when  they  were  against  him,  and  giving  him 
credit  when  they  received  differences  in  his  favor.  In  two  or  three  transactions 
the  firm  seems  to  have  taken  in  and  paid  for  grain  and  provisions  bought 
for  defendant  and  held  them  for  a  short  time,  and  then  sold  them,  charging  the 
defendant  with  the  interest,  storage,  etc.,  incident  to  such  transactions.  The 
defendant  was  also  debited  on  the  books  of  the  firm  with  comrpissions  for 
transacting  the  business,  and  with  divers  sums  of  money  paid  him  from  time  to 
time,  so  that,  at  the  time  the  dealings  of  the  firm  for  the  defendant  closed,  he 
stood  debited  to  them  on  their  books  in  the  sum  of  about  $22,000.  In  payment 
of  this  indebtedness  the  defendant  transferred  and  delivered  to  Hooker  &  Go. 
four  notes  of  $5,000  each  held  by  him  against  the  Couch  estate,  the  payment 
of  which  notes  he  guarantied,  and  two  of  which  are  the  notes  in  question,  and 
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the  firm  of  Hooker  &  Co.  transferred  the  two  notes  now  before  the  court,  with 
the  defendant's  guaranty  of  payment  thereon,  to  the  Third  National  Bank  of 
Chicago  to  secure  their  own  indebtedness  to  the  bank  for  money  borrowed. 

§  785.  Circumstances  under  which  a  broker  may ^  for  his  customers^  deal  in 
time  contracts  and  settle  differences^  and  not  violate  the  statute  of  Illinois. 

The  testimony  in  the  case  fully  satisGes  me  that  Mr.  Hooker,  when  he  assumed 
for  bis  firm  to  act  as  the  defendant's  broker  in  his  dealings  on  the  board  of  trade, 
did  not  contemplate  or  intend  to  make  any  different  transactions  for  the  de- 
fendant than  for  his  other  customers.  He  undoubtedly  intended  to  make  pur- 
chases or  sales  where  the  buyer  had  an  option  as  to  the  time  within  which  to 
make  delivery,  and  he  intended  to  so  conduct  the  defendant's  transactions  as  to 
avoid  taking  and  paying  for  any  article  bought,  and  beseems  to  have  explained 
to  the  defendant  how,  by  reason  of  his  many  customers^  some  of  whom  were 
tBellers  and  others  buyers  on  the  market,  he  could  so  manage  the  defend- 
ant's deals  that  he  need  not  take  any  commodity  bought,  but  could  settle 
simply  the  difference  between  the  purchase  price  and  the  market  price  when 
the  seller  had  the  right  of  delivery.  Hooker  did  not,  I  am  satisfied  from  the 
proof,  intend  to  deal  in  "options  to  buy  or  sell  at  a  future  time,"  such  as  are 
prohibited  by  the  Illinois  statutes  (Rev.  St.  III.,  ch.  38,  §  130),  but  intended, 
as  I  have  said,  to  deal  in  time  contracts,  and  to  settle  the  differences  so  as  to 
avoid  paying  for  and' carrying  the  commodities  bought,  I  am  also  satisfied 
that,  while  the  defendant  may  have  known  but  little,  when  he  commenced  with 
this  firm,  as  to  the  mode  in  which  the  business  was  to  be  transacted  by  them 
for  him,  yet  he  did  not  contemplate  dealing  in  "  puts  and  calls,"  or  ^* options  to 
buy  and  sell  at  a  future  time,"  and  that  he  was  very  soon  aware  of  the  forms 
and  modes  in  which  the  business  was  done  for  him  by  the  firm.  He  intended 
without  doubt  that  his  brokers  should  so  manage  his  trades  that  differences 
should  be  paid  or  collected,  instead  of  Ms  taking  or  holding  the  article  dealt 
in,  or  having  his  broker  do  it  for  him  and  at  his  expense.  He  may  have  con- 
templated dealing  wholly  in  differences  to  such  an  extent  as  to  make  the  trans- 
actions such  as  have  been  construed  by  the  courts  of  this  state  to  be  wager 
contracts  or  gambling  contracts  at  common  law;  but  he  did  not,  I  am  satisfied, 
intend  that  his  brokers  should  make  for  him  such  contracts  as  are  expressly 
made  illegal  by  the  Illinois  statutes,  but,  at  most,  they  were  to  be  transactions 
where  it  was  not  intended  that  any  commodity  should  be  actually  received  or 
delivered,  but  that  he  was  to  deal  in  differences  only,  coming  perhaps  within 
the  rule  laid  down  by  the  supreme  court  of  this  state  in  Lyon  v,  Culbertson,  83 
III,  33,  where  the  court  said : 

^^The  fact  that  no  wheat  was  offered  and  demanded  shows  that  neither  party 
expected  the  delivery  of  any  wheat,  but  in  case  of  default  in  keeping  margins 
good,  or  even  as  to  the  time  of  delivery,  they  only  expected  to  settle  the  con- 
tract on  the  basis  of  differences,  without  even  performing  or  offering  to  perform 
his  part  of  the  agreement,  and  if  this  was  the  agreement  it  was  only  gambling 
on  the  price  of  wheat.  If  such  gambling  transactions  shall  be  permitted  it 
must  eventually  lead  to  what  are  called  ^corners,'  which  engulf  hundreds  in 
utter  ruin,  derange  and  unsettle  prices,  and  operate  injuriously  on  the  fair  and 
legitimate  trader  in  grain  as  well  as  the  producer,  and  are  pernicious  and  highly 
demoralizing  to  the  trade.  A  contract  to  be  thus  settled  is  no  more  than  a  bet 
on  the  price  of  grain  during  or  at  the  end  of  a  limited  period.   If  the  one  party 

is  not  to  deliver  or  the  other  to  receive  the  grain,  it  is  in  all  but  name  a 
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gambling  on  the  price  of  the  commodity,  and  the  change  of  names  never 
changes  the  quality  or  nature  of  things." 

In  other  wordsj  as  I  understand  the  court  in  this  case,  where  there  is  an 
intention  to  deal  only  in  differences,  the  transaction  is  held  to  be  a  wager 
contract  at  common  law. 

§  736.  Contracts  that  are  valid  and  hinding  and  not  within  the  Illinois  pro- 
hibitory statute. 

It  is  equally  evident  from  the  proof  that  the  indebtedness  which  accrued 
from  the  defendant  to  S.  6.  Hooker  «fe  Co.  was  for  commissions  earned  by 
the  firm  in  making  trades  for  the  defendant,  duly  authorized  by  him,  and  for 
moneys  actually  paid  by  the  firm  in  the  settlement  of  differences  in  such 
trades,  and  that  none  of  these  differences  were  paid  upon  '*  offtions  to  buy  or 
sell  grain  or  other  commodities  at  a  future  day,-'  but  upon  sales  or  purchases 
of  grain  or  other  commodities  where  the  seller  had  only  an  option  as  to  the 
time  of  delivery, —  contracts  which  have  been  held  not  to  be  within  the  Illinois 
statutes,  and  to  be  valid  and  binding  upon  the  parties.  Pixley  v.  Boynton, 
79  111.,  351 ;  Wolcott  u.  Heath,  78  III.,  433;  Cole  v.  Milmine,  8S  III.,  349;  Porter 
V.  Viets,  1  Biss.,  177  (§§  724,  725,  8upra)\  Clarke  v.  Foss,  7  Biss.,  540  (§§  738-742, 
infra)\  14  Bush  (Ky.),  727;  Gilbert  v,  Gaugar,  10  Leg.  K,  340  (§§731,732, 
supra). 

Assuming,  then,  that  the  defendant,  by  his  agreement  with  Hooker  &  Co., 
intended  to  deal  only  in  differences,  and  that  the  bulk  of  the  debit  against  him 
on  the  books  of  the  firm  accrued  for  differonces  paid  by  the  firm  on  trades 
made  for  him  in  pursuance  of  this  agreement,  the  only  question  is,  Do  these 
facts  so  taint  this  paper  as  to  make  this  guaranty  of  payment  void  in  the  hands 
of  this  bank?  There  is  no  dispute  but  what  the  bank  is  a  bona  fide  holder  of 
these  notes,  with  defendant's  guarant}'^  thereon,  taken  for  value  before  due 
and  without  notice  of  any  defense,  ^he  statute  of  Illinois  makes  notes  and 
other  securities  given  in  payment  of  gambling  contracts  to  "sell  or  buy  grain 
or  other  commodities  at  a  future  time"  void  in  the  hands  of  any  assignee  or 
holder;  but  the  transactions  out  of  which  this  indebtedness  between  Hooker  & 
Co.  and  the  defendant  arose  were  not  "options  to  buy  or  sell  at  a  future  time," 
but  were  contracts  of  sale,  in  which  the  seller  was  bound  to  deliver  at  a  future 
time  within  certain  limits.  They  were  not,  therefore,  gambling  contracts 
within  the  Illinois  statutes.  They  may  have  been,  as  I  have  already  said, 
gambling  or  wager  contracts  at  common  law  to  such  an  extent  as  that,  if 
Hooker  &  Co.  had  sued  the  defendant,  he  could  have  successfully  defended; 
but  the  common  law  will  not  help  either  party  to  a  gambling  contract;  it 
simply  ledves  them  where  it  finds  them.  If  one,  having  lost  money  by  gambling 
or  on  a  wager,  pays  it,  the  law  will  not  aid  him  to  recover  it  back  from  the 
owner.     2  Smith,  Lead.  Cas.,  307;  Gregory  v.  King,  58  III.,  169. 

§  737.   Guaranty  valid  in  the  hands  of  a  bona  fifle  holder. 

It  seems  to  me  to  follow,  then,  as  a  necessary  conclusion,  that  the  defendant, 
having  delivered  these  notes  with  his  guaranty  upon  them  to  Hooker  &  Co.  in 
settlement  of  their  demand  against  him,  even  though  their  demand  was  tainted 
as  a  gambling  claim  at  common  law,  he  cannot  be  allowed  to  set  up  the  illegal- 
ity of  the  dealings  between  himself  and  Hooker  &  Co.  as  a* defense  to  these 
guaranties  in  the  hands  of  a  bona  fide  holder.  He  has  put  this  paper,  with  his 
guaranty  aflBxed  to  it,  afloat  upon  the  market.  Unless  a  clear  case  of  violation 
of  the  statute  is  made  out,  and  the  burden  of  making  such  a  case  is  upon  the 
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defendant,  ibis  gaarantj,  in  the  bands  of  a  bona  fitJe  holder,  id  valid,  and  b<H 
tainted  by  any  of  the  defenses  between  the  original  parties.  I  may  say  further 
that  it  seems,  from  the  defendant's  own  testimony,  and  from  tbe  acconnts  ren- 
dered—  tt  transcript  of  S.  G.  Hooker  &  Co.'s  books, —  that  tbe  settlement  in 
question,  and  upon  which  these  notes  and  guaranties  were  given,  was  for  an 
account  into  which  cash  paid,  commissions  and  other  elements  entered  whioh 
were  not  of  a  gambling  nature;  and  it  is  extremely  doubtful  in  my  mind,  even 
if  suit  had  been  brought  by  B.  G.  Uookor  &  Co.  against  the  defendant,  be 
could,  upon  the  showing  now  made  upon  this  trial,  have  successfully  defended 
against  their  claim.    The  issues  are  found  for  tbe  plaintiff. 

CLARKE  1^  F0S8. 

(Diatiict  Court,  Western  District  of  Wisconsin:  7  Bissell,  640-^3;  17  Natioxuil  Bankrurptoj 

Register,  261.    1878.) 

Opinion  by  liUNV,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity  begun  by  the  assignee  of  0. 
B.  Stevens  &  Sons,  bankrupts,  to  set  aside  and  cancel  six  certain  promissory 
notes  for  the  sum  of  $1,231.10  each,  aggregating  $7,386.60,  and  a  mortgage 
upon  real  estate  in  De  Soto,  in  Yernon  cottnt\%  Wisconsin,  to  secure  the  same, 
executed  by  C.  fi.  Stevens  &  Sons,  to  the  defendants,  December  1,  1874,  on  the 
grounil  that  the  same  are  void  as  being  given  to  secure  a  consideration  arising 
out  of  certain  option  contracts  for  the  sale  and  delivery  of  grain,  which  it  is 
claimed  were  wagering  contracts,  under  the  laws  of  Illinois  in  force  at  that 
time. 

The  bankrupts  were,  and  for  many  years  prior  to  the  fall  of  1874,  when  these 
iransactions  occurred,  bad  been,  merchants  and  dealers  in  grain  and  produce 
upon  the  Mississippi  river  at  De  Soto,  Wisconsin,  and,  as  such,  had  for  several 
years  purchased  and  shipped  wheat  and  other  grain  to  the  defendants,  who 
were  commission  merchants  at  Chicago,  and  members  of  the  board  of  trade 
for  twenty  years  or  more,  doing  business  under  the  firm  name  of  S.  D.  Foss  & 
Co.,  and  had  also,  from  time  to  time,  speculated  in  grain  in  the  Milwaukee 
market,  and  also  in  the  Chicago  market,  through  the  defendants,  acting  as 
their  factors  and  commission  men  at  that  place.  They  were  then  in  good 
iSnancial  circumstances,  though  with  small  capital;  had  a  running  account, and 
were  in  good  credit  and  standing  with  S.  D.  Foss  &  Co.  In  October,  1874,  the 
bankrupts  ordered  defendants  at  ditferent  times,  by  telegraph,  to  make  sales  of 
gram  for  them  upon  the  Chicago  market  for  November  delivery,  amounting  in 
the  aggregate  to  seventy  thousand  bushels  of  corn  and  five  or  ten  thousand 
bushels  of  wheat.  The  defendants,  upon  receiving  these  orders,  went  upon 
tbe  market  in  Chicago  and  executed  them,  by  making,  as  was  the  custom,  con- 
tracts*  generally  in  writing,  and  in  their  own  name,  with  different  parties,  for 
tbe  sale  of  the  grain  for  November  delivery,  in  lots  of  five  thousand,  or  multi- 
ples of  five  thousimd,  bushels,  and  immediately,  and  from  time  to  time,  notified 
bankrupts,  by  telegram  and  by  letter,  of  what  they  bad  done,  and  their  acts 
were  fully  ratified  and  approved  by  the  bankrupts.  No  ^'margins ^' were  re- 
quired to  be  put  up  by  C.  B.  Stevens  &  Co.,  as  they  had  an  account  with 
defendants,  and  were  accounted  by  them  responsible. 

At  about  the  time  or  a  little  before  these  contracts  matured,  a3  they  did  on 
tbe  last  day  of  November,  the  defendants  performed  a  part  of  them  on  the 
behalf  of  C.  B.  Stevens  &  Sons,  by  a  purchase  and  actual  delivery  of  the  grain 
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to  the  parties  to  whom  the  sales  were  made.  The  evidence  shows  that,  as  to 
twenty  thousand  bushels  of  corn,  there  was  an  actual  delivery  of  the  grain, 
and  as  to  ten  thousand  more,  a  delivery  of  warehouse  receipts  for  that  amount. 
As  to  the  balance  of  the  grain  contracted  to  be  sold,  the  defendants  went  upon 
the  market  and  purchased  it  of  different  parties  and  had  it  ready  for  delivery; 
and  then  finding  other  parties  who  had  similar  deals  for  November  purchases 
and  sales,  formed  rings,  or  temporary  clearing  houses,  through  which,  by  means 
of  a  system  of  mutual  offsets  and  cancellations  that  had  grown  up  on  the  board, 
the  contracts  were  settled  by  an  adjustment  of  differences,  saving  an  actual 
delivery  and  change  of  possession.  It  so  happened  that  there  was  a  consider- 
able rise  in  the  market  price  of  corn  during  the  month  of  November;  and  it 
was  found  that,  after  these  transactions  were  closed  out,  there  had  been  a  loss 
to  0.  B.  Stevens  &  Sons  of  something  over  $10,000,  and  which  the  defendants, 
having  paid  in  cash  for  them  on  the  purchase  of  the  grain,  debited  to  their 
account,  according  to  the  previous  course  of  dealing  between  the  parties. 

The  notes  and  mortagage  in  suit  were  soon  afterwards  given  by  the  bank- 
rupts to  secure  a  portion  of  these  sums  so  advanced  by  the  defendants  for  them, 
including  also  about  §375,  charged  by  S.  D.  Foss  &  Co.  as  their  commissions. 
Unsecured  notes  were  also  given  for  $3,000,  balance  of  the  $10,386.60  indebted- 
ness, which  were  afterwards  paid  by  C.  B.  Stevens  &  Sons.  Two  years  after- 
wards, on  November  19,  1876,  C.  B.  Stevens  &  Sons  filed  their  petition  in 
bankruptcy  in  this  court,  and  were  on  the  same  day  adjudged  bankrupts. 
The  assignee  in  bankruptcy  brings  this  suit  to  set  aside  the  notes  and  mort- 
gage, and  in  substance  claims  that  C.  B  Stevens  &  Sons,  at  the  time  the 
orders  for  the  sale  of  grain  were  made  and  executed  in  October,  1874,  had 
no  corn  to  sell,  and  no  expectation  of  having  any,  with  which  to  fill  these 
contracts.  That  these  facts  were  known  to  both  parties,  that  is,  to  the  bank- 
rupts and  to  the  defendants  S.  D.  Foss  &  Co.,  and  that  it  was  understood 
by  and  between  them  at  the  time,  that  no  grain  was  in  fact  to  bedelivered 
by  C.  B.  Stevens  &  Sons,  but  that  the*  contracts  were  to  be  settled  by  the 
payment  or  receipt  of  differences,  according  as  the  market  should  rise  or  fall 
in  the  month  of  November,  and  that  they  were  thus  mere  wagers  upon 
the  November  market,  and,  as  such,  contrary  to  law,  and  void,  and  that  the 
notes  and  mortgage  confessedly  given  to  secure  cash  advances  made  by  defend- 
ants, as  the  factors  of  the  bankrupts,  and  with  their  approval,  to  pay  the  losses 
sustained  upon  these  sales,  should  be  canceled  and  delivered  up. 

The  question  is  whether  this  should  be  done.  The  question  is,  of  course,  a 
mixed  question  of  fact  and  law.  But  I  regard  it  as  more  a  question  of  fact 
than  of  law;  and  I  cannot  help  thinking,  in  looking  through  the  cases  on  the 
subject,  that  more  confusion  and  discrepancy  have  crept  Into  them,  from  a  failure 
to  determine  precisely  the  facts,  than  from  any  essential  difference  of  opinion 
upon  the  abstract  propositions  of  law  applicable  to  them.  This  seems  to  be 
notably  the  case  in  Rumsey  v.  Berry,  65  Me.,  570,  where,  in  the  trial  court, 
instead  of  submitting  the  question  of  fact  as  to  what  the  contract  really  was, 
it  not  being  in  writing,  to  the  jury,  instructions  were  asked,  that,  as  a  matter 
of  law,  the  contract  was  a  wagering  contract.  This  instruction  was  properly 
refused,  but  there  was  a  total  failure  to  fairly  submit  the  question  of  fact  to 
the  jury.  It  is  not  to  be  wondered  at,  that  on  an  appeal  to  the  supreme  court, 
the  facts  not  being  fairly  determined,  the  opinion  sustaining  the  transaction  as 
legal  should  have  been  given  by  a  divided  court,  four  judges  concurring  in 
the  decision  of  the  court,  one  judge  delivering  a  dissenting  opinion,  one  judge 
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concarring  in  tbe  dissenting  opinion,  and  still  another  judge  '^  inclined  to  con? 
car''  in  it.  If  there  bad  been  an  eighth  judge  it  might  not  be  improbable  that 
he  would  have  been  "  inclined  to  concur"  in  both  opinions.  And  all  this  simply 
because  the  facts  themselves  not  having  been  determined,  there  was  no  tangibloy 
well-defined  question  of  law  before  the  court. 

The  testimony  in  the  case  at  bar  is  quite  exhaustive  and  voluminous.  It  is 
confined,  however,  to  a  few  points,  and,  though  somewhat  conflicting,  I  have 
bad  no  great  difficulty  in  determining  the  facts  to  my  satisfaction.  It  is  proven 
that,  at  the  time  these  contracts  were  made,  C.  B.  Stevens  <&  Sons  had  not  the 
grain  on  hand  at  De  Soto,  where  they  purchased  grain,  or  elsewhere,  nor  any 
expectation  of  having  it,  with  which  to  fill  the  contracts.  Chas.  B.  Stevens^ 
the  active  member  of  tbe  bankrupt  firm,  testifies  that,  at  the  time  he  tele- 
graphed  to  defendants  to  purchase  the  corn,  they  had  not  a  bushel  on  hand| 
and  did  not  expect  to  have  any  to  deliver  on  the  orders;  that  tbey  were  not 
then  dealing  in  corn  at  De  Soto  or  anywhere  else,  and  never  did  except  ^^  scalp- 
ing" in  it  at  Chicago;  that  they  had  no  agreement  with  defendants  to  ship 
corn  to  fill  the  orders,  and  that  the  understanding  was  that  they  were  merely 
"scalping"  or  option  deals,  and  were  to  be  settled  by  paying  or  receiving  tho 
difference  at  the  maturity  of  the  contract  or  before;  that  they  never  did  deliver 
any  corn  on  these  sales;  that  defendants  claimed  that  they  bought  in  the 
options  at  different  times  and  charged  the  difference  to  C.  B.  Stevens  &  Sons. 

He  sa3's,  also,  that  he  had  no  conversation  with  defendants  until  aft^r  the 
transactions  were  closed  up;  that  he  then  had  a  talk  with  both  of  them  in  re- 
lation to  these  deals;  tbat  it  was  on  the  board  of  trade  at  Chicago;  that  he 
asked  M.  H.  Foss  bow  they  settled  thes^  options  or  ^^ scalps,"  and  if  there  was 
any  wheat  or  corn  delivered,  and  he  said  no;  that  it  was  done  generally  by 
forming  rings  among  members  of « the  board  by  clerks  that  they  employed; 
that  these  clerks  settled  the  deals  between  parties  in  the  ring  whom  they 
may  have  sold  to  or  bought  of,  and  by  paying  or  receiving  differences,  as  the 
case  may  be;  that  he  thinks  he  asked  him  about  the  delivery  of  grain,  and  he 
said  no  grain  ever  passed.  Witness  says  this  was  the  kind  of  transaction  he 
was  operating  in,  as  he  understood  it,  and  that  no  grain  was  to  be  delivered  or 
received  on  these  contracts,  and  that  he  understood  them  to  be  mere  wagers  on 
the  future  price  of  grain,  and  tbat  defendants  regarded  them  in  the  same 
light.  That  tbey  continued  this  kind  of  deal  with  defendants  until  the  fail 
of  1876. 

On  cross-examination  he  says  be  commenced  sending  orders  to  defendants 
before  be  had  any  conversation  with  them;  that  it  was  a  month  after  these 
transactions  that  he  had  the  talk  with  them  in  Chicago;  that  defendants  were 
their  agents  and  commission  merchants  in  Chicago;  that  he  understood  that 
Foss  &  Co.  were  liable  for  the  damages  for  the  non-fulfillment  of  the  contracts 
they  made  for  C.  B.  Stevens  &  Sons,  and  that  they  expected  to  make  good  to 
them  the  losses  which  they  might  incur  in  their  behalf;  and  that,  if  defendants 
failed  to  comply  with  the  contracts  they  made  for  the  bankrupts,  they  would 
be  deprived  of  their  privileges  on  the  board  of  trade;  that  Foss  and  he  never 
talked  about  their  agreement  with  one  another  in  respect  to  these  transactions, 
and  that  their  conversation  only  related  to  the  general  course  of  business  on 
the  board  of  trade;  tbat  he  (witness)  understands  that  all  contracts  where 
wheat  is  sold,  and  not  actually  delivered,  are  wagering  or  betting  con- 
tracts; and  that  all  option  contracts  are  betting  contracts.  Tbe  other 
Stevenses  testify  substantially  in  the  same  way  as  to  their  understanding 
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t>f  the  transaction,  bat  not  as  to  the  oonrersation  with  defendants  in  Chica^^o. 
And  this  is  the  substance  of  the  testimony  for  the  complainant.  The 
defendants  positively  deny  the  conversation  testified  to  by  C.  B.  Stevens. 
They  swear  (in  substance)  that  they  had  no  understanding  about  these  con- 
tracts, different  from  what  might  be  inferred  from  wiiat  appears  on  the  face  of 
ihe  transaction  itself;  that  they  were  executed  in  their  usual  course  of  business 
in  the  same  manner  that  all  the  business  on  the  board  of  trade  relating  to 
•option  contracts  for  future  delivery  of  grain  is  transacted;  that  instead  of  un- 
derstanding that  no  wheat  or  corn  was  to  bo  delivered,  their  understanding  was 
just  the  contrary;  that  the  grain  must  be  delivered  according  to  the  terms  of 
the  contract  in  all  eases;  that  there  was  no  option  in  the  matter  except  as  to 
Che  day  in  November  on  which  the  delivery  was  to  be  made;  that  if  not  deliv- 
ered before,  it  must  at  all  events  be  delivered  on  the  last  day  of  the  month; 
4hey  did  not  know  whether  Stevens  &  Sons  had  the  grain  to  ship  from  De  Solo, 
imd  did  not  stop  to  inquire,  but  supposed  they  might  have  it;  that  if  they  did 
«iot  ship  it,  they  (Foss  &  Co.)  were  bound  to  deliver  the  grain  for  them;  that 
the  contracts,  according  to  universal  custom  on  the  board  of  trade,  were  made 
in  the  name  of  S.  D.  Foss  &  Co.;  the  name  of  their  customer  not  being  dis- 
closed to  the  other  party,  or  even  inquired  after.  They  testify  that  they  have 
aever  dealt  in  what  are  called  ^*  puts"  and  ^^ calls,"  such  as  are  described  in  £x 
parte  Young,  6  Biss.,  53  (§§  727-730,  supixi\  and  that  such  contracts,  which 
give  the  option  to  deliver  or  receive,  or  not,  are  prohibited  by  the  board  of 
trade  as  well  as  by  the  laws  of  Illinois;  that  they  made  these  contracts  with 
various  members  of  the  board  of  trade,  for  and  on  behalf  of  the  bankrupts,  at 
their  request  and  for  their  benefit,  in  entire  good  faith,  without  any  understand- 
ing that  they  were  not  to  be  performed,  and  that  Stevens  &  Sons  not  shipping 
the  grain,  they  performed  their  contracts  by  going  upon  the  market  and  pur- 
chasing the  wheat  and  corn;  that  as  to  thirty  thousand  bushels  of  corn  ihty 
made  a  deli\*ery,  and  as  to  the  balance  they  closed  out  the  deal  in  the  manner 
Ibefore  indicated  by  mutual  offset  and  adjustment  of  differences;  that  this 
adjustment  of  differences  is  a  mere  matter  of  convenience  to  the  members  of 
the  board  and  to  their  customers;  that  no  person  is  under  the  least  obligation 
to  settle  in  that  way,  and  that  dealers  may  and  often  do  insist  upon  an  actual 
delivery  of  the  grain,  and  that  settlement  frequently  saves  to  their  customers 
the  cost  of  insurance  and  storage.  That  the  object  of  forming  these  rings  or 
clearing-houses  is  to  close  out  the  transactions  and  get  them  off  their  books; 
and  this  is  what  they  call  ^'ringing  it  out."  But  that  it  frequently  cannot  be 
done  in  that  way;  as  if,  for  any  reason,  one  whose  assistance  is  essential  to 
€k>mplete  the  circle,  prefers  an  actual  delivery,  in  which  case  the  ring  is 
*^ burst;''  and  then  each  must  perform  his  contract  b}'  actual  delivery  of  the 
grain.  Their  testimony  is  full,  and  fair  and  intelligent,  upon  the  questions  at 
issue,  and  they  are  corroborated  by  several  other  witnesses,  ex-president,  ex- 
directors,  ex-commissioners  of  appeals  and  present  members  of  the  board  of 
trade,  and  some  of  the  persons  with  whom  these  contracts  were  made.  Tho 
testimony  is  conclusive  that  this  business  was  done  much  in  the  same  manner 
that  all  the  other  business  on  the  board  of  trade  is  done  respecting  contracts 
for  the  future  delivery  of  grain.  They  all  agree  that  there  is  no  option  except 
the  option  to  deliver  on  any  day  of  the  month;  and  that  the  seller  is  bound, 
Dot  only  by  the  contract  but  by  the  rules  of  the  board,  to  which  it  is  made  sub- 
ject, to  perform  bis  contract  by  an  actual  delivery,  unless  excused  from  the 
performance  by  the  act  of  the  other  party,  an  J  for  a  violation  of  this  rule  he  is 
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eobjeet  to  the  discipline  of  the  board,  and  to  be  dismissed  therefrom  if  he  insists- 
upon  the  violation  of  his  contract. 

§  738.  The  secret  intentions  of  one  party ^  contrary  to  what  appears  on  the  fac0 
of  the  contract^  and  of  which  the  other  party  has  no  notice^  cannot  prewzU  ta 
invalidate  a  contract  otherwise  Ugal  and  valid.  * 

Now,  which  parry  is  b^st  corroborated  in  their  understanding  of  the  contract 
by  the  admitted  facts  of  the  case?  It  is  clear  to  me,  by  all  odds,  that  the  de-i 
femlants  are  best  corroborated.  It  is  very  easy  for  either  party  to  swear  to 
vrhat  his  own  understanding  of  the  contract  was,  but  that  standing  alone  it 
manifestly  immaterial.  The  secret  intentions  of  one  party,  contrary  to  what 
appears  on  the  face  of  the  contract,  and  not  communicated  to  the  other  party,, 
cannot  prevail  to  make  a  contract  illegal  which  is  otherwise  valid.  The  real 
question  is,  what  was  the  contract?  and  that  implies  an  inquiry  as  to  the  mutual 
understanding  and  meeting  of  the  minds  of  the  parties.  What  was  that?  It 
is  easy  for  a  party  to  swear  what  his  own  understanding  and  intentions  were^ 
but  when  be  comes  to  swear  to  the  intentions  and  understanding  of  the  other 
party,  the  consideration  due  to  his  testimony  stands  on  an  entirely  difFerenfr 
footing.  Ue  may  be  presumed  to  know  his  own  intentions,  but  the  evidence  of 
the  intentions  of  the  other  party  should  not  be  of  a  merely  subjective  character,, 
but  should  consist  of  tangible  facts  and  circnmstances  outside  of  his  own  coa*^ 
sciousness,  and  a  knowledge  of  which  would  ba  capable  of  satisfying  other 
ininds. 

The  conversation  with  the  defendants  testified  to  by  Stevens,  besides  being 
denied  by  them,  if  proven,  is  not  very  strong  evidence,  for  Stevens  admits  that 
this  was  a  month  after  these  transactions  occurred,  and  was  a  general  conversar*; 
tion  relating  to  the  general  manner  of  doing  business  upon  the  board,  and  not. 
to  the  tninsactions  in  question.  But  aside  from  the  testimony  as  to  this  coa». 
▼er^iution,  what  is  there  in  the  case  to  show  that  S.  D.  Foss  &  Co.  had  any  in- 
tention in  regard  to  these  contracts  different  from  what  is  fairly  evidenced  by, 
the  contracts  and  transactions  themselves,  as  they  appear  upon  their  face?  The 
telegrams  were  orders  in  writing,  and  gave  positive  directions  to  sell  grain;  not 
to  sell  a  privilege  to  deliver  or  not.  The  evidence  shows  at  the  time  they  were 
made  there  had  been  no  previous  communications  or  understandings  in  regard 
to  these  purchases.  When  received,  Foss  &  Co.  went  upon  the  market  and  exe- 
cuted the  orders  by  making  written  contracts,  of  which  the  followmgis  a  blaok, 
copy,  or  verbal  contracts  to  the  same  effect: 
**  Ghain  Contract.  Chicaoo,  — ,  1874. 

^"^  Wo  have  this  day  sold  A.  B.  &  Co.  ten  thousand  bushels  of  No.  2  corn,  in 

store,  at cents  per  bushel,  to  be  delivered  at  seller's  option  during  the 

month  of  November,  1874, in  lots  of  five  thousand  bushels  each.     This 

cootmct  is  subject,  in  all  respects,  to  the  rules  and  regulations  of  the  board  of 
trade  of  the  city  of  Chicago. 

"M— at  — CIS.  "S.  D.  Foss  &  Co. 

"  Peu :^ 

When  these  contracts  matured,  the  defendants  performed  them  by  a  delivery. 
of  the  gram,  except  when,  by  the  mutual  arrangement  of  the  parties  concerneU, 
tlie  contracts  were  taken  up  and  canceled,  and  then  they  invariably  paid  in 
cash  the  damages  which  the  law  would  have  obliged  them  to  pay  upon  a  failure 
to  perform  their  agreement;  that  is  to  stiy,  the  difference  between  the  contract, 
price  and  the  market  price  on  the  day  when  delivery  should  have  been  made. 
Now,  in  the  absence  of  more  convincing  testimony,  what  the  parties  actually 
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did  is  pretty  good  evidence  of  what  they  intended  to  do;  and  I  must  conclude 
that  upon  the  face  of  the  transaction,  as  shown  by  the  acts  and  conduct  of  the 
parties,  the  evidence  is  very  strong  that  these  sales  \^QV9.bona fide  sales,  and  not 
made  with  any  intent,  mutual  between  the  parties,  to  violate  the  law. 

The  nfltes  and  mortgage  sought  to  be  set  aside  (as  well  as  the  original  con- 
tracts for  the  sale  of  the  grain,  both  as  between  the  bankrupts  and  S.  D.  Foss 
&  Co.,  and  between  S.  D.  Foss  &  Co.  and  the  parties  with  whom  they  con- 
tracted), being  in  writing  and  perfectly  fair  on  their  face,  and  given  for  a  full 
money  consideration  without  any  pretense  of  fraud  or  unfair  dealing,  the 
burden  of  making  a  clear  case  for  setting  them  aside  for  illegality  lies  with 
the  complainant.  There  should  be  in  bis  favor  a  clear  preponderance  in  the 
weight  of  the  evidence.  Pixley  v.  Boy n ton,  79  111.,  351.  Contracts  made  and 
8o  deliberately  entered  into  upon  adequate  consideration,  without  fraud,  should 
not  be  set  aside  for  light  or  transient  reasons,  or  mere  suspicion  of  being  con- 
trary to  law.  But  instead. of  there  being  a  preponderance  of  proofs  in  favor 
of  the  complainants,  I  am  obliged  to  believe  that  the  weight  of  evidence  is  the 
other  way,  and  I  must  find  as  facts: 

1.  That  C.  B.  Stevens  &  Sons,  when  they  gave  the  orders  for  the  sale  of  the 
grain,  had  no  grain  to  deliver,  no  contracts  made  by  which  they  expected  to 
obtain  it,  and  no  expectation  of  ever  having  it  delivered,  by  shipping  it  to  the 
defendants.  They  did  expect  and  intend,  however,  that  S.  D.  Foss  &  Co. 
would  make  these  contracts  much  as  they  did,  in  fact,  make  them,  and  that 
they  would,  at  their  maturity,  take  care  of  them  for  C.  B.  Stevens  &  Sons  in 
about  the  same  manner  they  did  take  care  of  them,  by  a  delivery  of  the  grain, 
or  by  a  settlement  and  adjustment  of  differences  according  to  circumstances; 
and  that  whatever  the  profits  were,  they  were  to  be  credited  with  them,  and  if 
there  were  losses,  such  losses  were  to  be  borne  by  them. 

2.  That  the  defendants  did  not  know  that  C.  B.  Stevens  &  Sons  bad  not  the 
grain,  but  had  no  reason  to  expect  that  they  had  or  would  obtain  it  to  ship  to 
Chicago  in  sufficient  amounts  to  fill  the  orders,  but  intended  that  if  C.  B.  S.  & 
Sons  did  not  ship  the  grain,  they  (defendants)  would  perform  their  contracts 
with  the  parties  with  whom  they  were  severally  made  in  C.  B.  Stevens  &  Sons' 
behalf,  in  good  faith,  by  a  delivery  of  the  grain,  unless  delivery  was  dispensed 
with  by  the  parties  who  had  a  right  to  insist  upon  a  fulfillment  of  the  contracts, 
and  that  there  was  no  mutual  understanding  that  the  contracts  were  mere 
wagers  on  the  price  of  grain  for  the  November  market,  or  that  there  was  to 
be,  in  fact,  no  delivery,  but  only  an  adjustment  of  differences. 

8.  The  understanding  of  the  other  parties  to  these  contracts,  to  whom  sales 
Were  made,  as  to  their  being  performed,  was  the  same  as  that  of  the  defend- 
ants. 

§  739,  Though  contracts  are  written^  it  may  he  shown  hy  parol  evidence  whcU 
the  real  intent  and  meaning  of  the  parties  were. 

Having  determined  the  facts,  the  law  applicable  to  the  case  is  not  difScult, 
1.  The  cor)^racts  sought  to  be  set  aside  are  written  contracts,  and  the  mortgage 
is  under  seal.  Nevertheless,  the  weight  of  authority,  and  I  think  that  of  doc- 
trine, is,  that  you  may  go  behind  the  writing  and  show  what  the  real  intent  and 
meaning  of  the  parties  were;  and  if  it  appears  that  the  writing  does  not  ex- 
press the  real  intent  of  the  parties,  but  is  merely  colorable,  and  used  as  a  cloak 
to  cover  a  gambling  transaction,  the  court  will  not  lend  its  aid  to  enforce  the 
contract,  however  fair  on  its  face;  or  if  securities  are  given,  as  in  this  case, 
will  interfere  on  grounds  of  public  policy  and  for  the  public  good,  rather  than 
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fop  the  purpose  of  relieving  a  party  who  is  himself  partioepa  criminis^  in  an 
inhibited  transaction,  to  set  aside  such  securities.  In  re  Green,  7  Biss.,  338 
{§§  743,  744,  infra),  and  the  cases  there  cited. 

§  740,  A  contract  for  the  future  delivery  of  personal  property  ^  which  the 
seller  has  not  at  the  time  nor  any  means  of  getting^  is  not  void  for  illegality. 

2.  A  contract  for  the  future  delivery  of  personal  property,  which  the  seller 
has  not  got  when  the  contract  is  made,  nor  any  means  of  getting  it,  is  not 
void  for  illegality.  That  was  held  in  Porter  v,  Viets,  1  Biss.,  177  (§§  724,  725, 
supra),  and  is  the  settled  Ihw.  See  Logan  v.  Musick,  81  111.,  415;  Ilibblewhite 
V.  McMorrino,  5  Mees.  &  W  ,  462.  The  seller  is  bound  by  the  contract  to  de- 
liver the  goods,  and  if  he  fails  he  must  pay  damages.  Such  contracts,  though 
entered  into  for  pure  purposes  of  speculation,  however  censurable  when  made 
by  those  engaged  in  ordinary  mercantile  pursuits,  and  who  have  creditors 
depending  for  the  payment  of  their  just  claims  upon  their  prudent  man- 
agement in  business,  are  nevertheless  not  prohibited  by  law.  As  said  in  Porter 
17.  Viets,  svpra,  "People  might  differ  about  the  propriety  of  making  such  a 
contract  by  one  who  did  not  know  certainly  where  he  was  to  acquire  the  prop- 
erty, but,  having  made  it,  the  courts  will  compel  him  to  abide  by  it."  That  case 
was  on  demurrer,  and  was  in  many  essential  respects  similar  to  the  one  at  bar. 

§  741.  the  intent  that  it  should  be  a  gambling  contracty  in  order  to  inr 

validate  it^  must  be  mutual. 

The  substance  of  the  contract  itself  is  what  must  control.  The  secret  inten- 
tion of  one  of  the  parties,  uncommunicated  to  the  otijer  party,  not  to  fulfill  his 
contract,  is  not  enough  to  make  the  transaction  illegal.  The  intent  that  it 
should  be  a  mere  betting  upon  the  market,  without  any  expectation  of  actual 
performance,  must  be  mutual,  and  constitute  an  integral  part  of  the  real  con- 
tract, in  order  to  vitiate  it.  Furthermore,  supposing  it  had  been  the  mutual 
intention  of  S.  D.  Foss  &  Co.  and  the  bankrupts,  that  these  contracts  were  not 
to  be  performed,  I  do  not  see  that  that  would  make  them  illegiil,  so  long  as 
the  other  parties  to  the  contract  did  not  participate  in  that  illegal  intention. 
8.  D.  Foss  &  Co.  and  C.  B.  Stevens  &  Sons  did  not  constitute  the  parties  to 
the  contract.  There  was  no' contract  for  the  sale  and  delivery  of  grain  made 
between  them.  As  between  them  the  relation  existed  of  principal  and  agent. 
8.  D.  Foss  &  Co.  made  the  contract  in  their  own  name,  but  for  and  in  behalf 
of  C.  B.  Stevens  &  Sons;  and  S.  D.  Foss  &  Co.  and  C.  B.  Stevens  &  Sons  con- 
Btitute  but  one  party  to  the  contract,  whether  it  be  considered  as  a  contract 
between  S.  D.  Foss  <&  Co.  and  the  parties  in  Chicago  with  whom  they  dealt, 
or  as  a  contract  between  C.  B.  Stevens  &  Sons  and  those  same  parties;  and 
there  i)  no  evidence  whatever  to  show  that  those  other  parties  had  any  notice 
or  knowledge  of  this  gambling  intent.  On  the  contrary,  they  knew  that  Foss 
&  Co.,  as  the  evidence  shows,  and  some  of  these  same  parties  testify,  were  men 
of  high  standing  and  responsibility  on  the  board  of  trade,  and  would  perform 
their  agreements.  Lehman  v,  Strassberger,  2  Woods,  554,  and  Woloott  v. 
Ileath,  73  111.,  433,  are  directly  in  point 

4.  If  the  original  contracts  for  the  sale  of  grain  wore  liable  to  the  taint  of 
illegality,  as  charged,  it  does  not  necessarily  follow  that  the  notes  and  mortgage 
executed  by  one  of  the  principals  in  the  transaction,  to  secure  the  payment  of 
moneys  previously  advanced  by  their  agent  to  pay  losses  springing  out  of  and 
resulting  from  those  original  transactions,  are  contaminated  with  the  same 
Tice.  This  question  is  fairly  presented  by  this  record,  though  the  decision  of 
the  point  is  not  necessary  to  the  case,  and  I  do  not  care  to  decide  it.    I  shall^ 
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therefore,  content  myself  with  reference  to  some  tew  high  authorities,  which 
bold  such  a  contract  valid.  The  leading  English  case,  decided  by  Lird  Mins* 
field,  in  P'aikney  v.  Reynoas,  4  Burr.,  3f)69.  FoUowinq;  this  are  Petri©  v.  Han- 
nay,  3  Term  R.,  418;  Farmer  v.  Russell,  1  Bos.  &  Pull.,  298.  The  lirst  case 
cited  is  a  strong  case,  and  though  seemingly  questioned  by  Lord  Kenyon  in 
Petrie  u  Uannsiyy  supra^  has  never  been  overruled,  I  believe,  in  England.  Mir- 
shall,  C.  J.,  cites  it  approvingly  in  Armstrong  v,  Toler,  11  Wheat.,  258  (§§  581- 
686,  supra).  See,  also,  Owen  v.  Davis,  1  Bailey,  315^ and  the  rqcent  case  bjforo 
cited  of  Lehman  v,  Strassbarger,  2  Woods,  554,  which  is  very  much  in  point 
I  think.  This,  I  believe,  is  undoubtedly  the  result  of  the  English  oases.  Uow 
far  the  rule  has  been  changed  by  statute,  or  by  decisions  in  the  several  states, 
I  do  not  care  to  inquire. 

5.  Whatever  might  be  the  judgment  of  discreet  men  as  to  the  propriety  of 
such  purely  speculative  transactions  as  are  disclosed  by  this  record,  undertaken 
by  men  in  mercantile  pursuits,  I  am  unable  to  see,  on  general  principles,  any 
objection  to  them  in  point  of  law.  The  law  does  not  undertake  to  prevent 
speculation.  It  does  not  undertake  the  Quixotic  task  of  nicely  governing  men 
in  all  the  relations  of  life,  and  compelling  them  to  do,  under  all  circumstances, 
what  is  prudent  and  reasonable.  The  truth  is,  men  are  speculative  creatures 
as  certainly  as  they  are  eating  and  sleeping  ones.  And,  although  it  is  undoubt- 
edly true  that  much  harm  comes  to  the  community  from  over  speculation,  it  is 
more  than  doubtful  if  the  world  would  be  better  otf  without  speculators;  or,  if 
it  woulil  be,  that  the  law  can  do  much  in  the  way  of  abolishing  them. 

As  a  common  thing,  business  men  are  prone  to  regard  their  own  judgment 
of  the  market  as  a  part  of  their  capital,  and  to  a  certain  extent  they  have  a 
right  so  to  da  It  is  only  with  the  more  manifest  abuses  of  the  privilege  of 
Citizens  in  their  dealings  with  one  another,,  and  when  the  evil  touches  and 
infects  the  public  welfare,  that  the  law  assumes  to  interfere.  In  the  main  com* 
ipercial  transactions  must  be  left  to  be  regulated  by  the  higher  and  more  ine.K* 
orable  laws  which  govern  the  trading  world.  If  the  transactions  disclosed  by 
this  case  are  illegal,  then,  undoubtedly,  a  great  part  of  the  banking  and  clear- 
ing-house transactions  in  our  great  commercial  centers  are  illegal  also.  I  am 
persuaded  that  to  hold  them  so  would  be  trenching  too  severely  upon  the  busi- 
ness of  the  commercial  world  without  any  corresponding  benefit  to  be  expected 
from  it. 

It  might  be  a  difficult  task  to  lay  down  any  single  rule  or  draw  a  straight 
line  which  should  define  or  divide  all  merely  speculative  from  all  pure  gam- 
bling transactions,  for  it  must  be  admitted  that  the  same  prime  element  of  risk 
is  common  to  both.  But  it  ha?  seemed  to  me,  that,  according  to  any  reasonable 
rule  which  it  would  be  practicable  to  enforce,  these  transactions  must  fall  oa 
the  side  of  legal  speculations.  They  were  carried  on.  in  good  faith  and  in  tho 
usual  and  ordinary  course  of  business  upon  the  board  of  trade,  which  it  seems 
undertakes  to  exercise  a  salutary  control  over  its  members,  it  appearing  in  evi* 
dence  that  if  any  member  fails  or  refuses  to  perform  his  contract  by  delivery  or 
receiving  grain  which  he  has  agreed  to  deliver  or  receive,  he  is  subject  to  the 
discipline  of  that  body,  and  if  the  offending  member  is  still  refractory  or  contu- 
macious, he  is  suspended  or  finally  dismissed  from  the  board,  thus  adding  to 
the  penalties  which  the  law  attaches  to  a  violation  of  contracts  the  sanction  of 
a  wholesome  family  discipline.  Tbe  witnesses  agree  that  what  are  called 
**pQts"  and  "calls"  are  not  allowed  to  members  of  the  b6ard,*  and  that 
^^ scalpers"  cannot  live  in  that  atmosphere,  they  bearing  the  same  relation  to 
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that  fraternity  of  commercial  gentlemen  that  shysters  do  to  fall-bred  lawyers. 
If  that  be  so,  certainly  they  are  far  enough  asunder. 

Then  again,  if  we  look  at  the  equities  of  this  case,  aside  from  the  special  head 
of  equity,  under  which  the  court,  in  the  interest  of  the  public  good,  will  inter- 
fere to  set  aside  and  cancel  securities  giren  upon  a  gambling  consideration,  the 
general  equities  and  intrinsic  justice  of  the  case  are  largely  with  the  dt^fend- 
ants.  The  whole  business  was  originated  and  carried  on  at  the  instance  and 
for  tho  benefit  of  the  bankrupts.  Whatever  of  legal  turpitude  attaches  to  these 
transactions,  it  is  evident  that  0.  B.  Stevens  &  Sons  were  not  merel>'  partlcepes 
criminis,  but  the  principal  offenders.  When  profits  ensued,  as  they  frequently 
did,  they  put  them  down  in  their  own  pockets.  On  one  occiision  it  is  in  evi- 
dence that  they  represented  to  defendants  that  they  made  quite  large  amounts, 
something  like  $10,000,  out  of  these  deals.  Why  then,  if  it  was  their  deal 
and  they  enjoyed  the  profits  when  there  were  profits,  should  they  not  bear 
the  losses  when  the  market  turned  against  them  and  these  fell  to  their  lot,  and 
not  shuffle  them  off  upon  their  agents,  who,  it  is  not  denied,  hud  acted  fairly 
and  honorably  with  them? 

Foss  &  Co.  bad  no  interest  in  these  transactions  except  their  commissions, 
and  instead  of  leading  the  bankrupts  on  in  this  business  the  evid;3n3e  of  the 
bankrupts  is  that  they  discouraged  them  on  every  occasion.  Their  letters,  in- 
troduced in  evidence  by  the  complainant,  show  that  S.  D.  Foss  &  Co.,  from 
time  to  time,  dissuaded  the  bankrupts  from  thes()  speculating  deals  —  told  them 
tbey  were  taking  too  much  risk  both  in  respect  to  wheat  and  corn;  that  there 
was  a  small  stock  of  old  corn  in  the  market ;  that  the  new  crop  had  not  yet  been 
moved;  that  there  was  danger  of  a  "corner"  being  run  and  sending  prices  up, 
and  on  one  occasion  protested  that  if  they  insisted  upon  taking  such  risks  they 
mnst  fmploy  other  commission  men.  These  letters  were  relied  upon  to  sho\r 
that  the  defendants  understood  these  deals  to  bd  gambling  transactions,  but  to 
my  mind  they  simply  show  a  proper  appreciation,  on  the  part  of  the  defend- 
ants, of  the  risks  which  men  in  the  circumstances  and  business  of  the  bankrupts 
irere  taking  on  themselves,  and  a  due  consideration  for  the  interests  of  their  prin- 
cipals in  that  behalf.  But  C.  B.  Stevens  &  Sons,  relying  confidently  on  their 
own  judgment  and  sources  of  knowledge,  as  men  are  inclined  to  do^  continued 
the  business  until  the  tide  turned  against  them.  Under  these  circumstances  one 
would-say  that  the  commonest  kind  of  honesty  that  passes  current  among  men 
should  reqaire  C.  B.  Stevens  &  Sons  to  pny  these  losses,  and  not  shift  them  off 
upon  their  factors.  Of  course  the  assignee  stands,  as  far  as  legal  right  goe?,  in 
no  better  case  than  the  bankrupts;  and  it  is  due  to  tho  bankrupts  to  s;iy  that, 
as  far  as  they  are  personally  concerned,  they  have  never  objected  to  the  pay- 
ment of  these  claims,  though  they  are  now  the  main  witnesses  for  the  com- 
plainant, and  in  their  testimony  say  they  want  him  to  succeed.  Tho  assignee, 
of  course,  in  the  interest  of  the  creditors,  has  only  done  bis  duty  in  bringing 
these  matters  before  the  court  for  adjud:c;ition. 

I  have  not  undertaken  to  review  the  decisions  upon  this  subject.  I  have  not 
thought  it  essential.  Those  of  the  highest  tribunal  in  Illinois,  thong!)  not  per- 
haps entirely  reconcilable,  I  think  are  so  in  the  main,  and  go  to  su|)})ort  the 
transaction  disclosed  by  tho  case  at  bar.  Whatever  discrepancy  there  is,  as  I 
have  before  remarked,  arises  more  from  the  facts  than  from  tho  law.  Tho 
most  that  can  be  said  is,  that  different  courts  have  come  to  different  conclusions 
upon  d.fferent  states  of  facts.  This  cannot  be  wondered  at,  and  is  unavoidable. 
How  far  the  judgment  of  the  court,  in  a  given  case  upon  the  facts,  may  bo  in- 
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fluenced  by  its  opinion  of  the  law  and  the  essential  justice  of  the  case,  cannot 
always  be  known.  I  confess  I  have  a  strong  predilection  in  favor  of  holding 
men  of  full  age  and  right  mind  to  their  contracts  deliberately  entered  into  upon 
full  and  adequate  money  considerations,  without  deceit  or  imposition,  and  when 
the  consequences  of  their  contracts,  however  ill-advised,  are  mainly  personal  to 
themselves. 

I  think  the  cases  cited  of  Wolcott  v.  Heath,  78  111.,  4.33;  Pixley  v.  Boynton, 
79  111.,  351;  and  Logan  v.  Musick,  81  111.,  426,  express  the  law  of  that  state  on 
the  subject,  and  are  authorities  in  the  case  at  bar.  The  case  of  Lyon  v.  Cul- 
bertson,  83  111.,  33,  in  which  Justice  Dickey  delivers  a  rigorous  dissenting  opin- 
ion, I  am  told  was  decided  before  the  cases  in  the  79ih  and  8Ist  Illinois  reports. 
However  that  may  be,  and  whether  the  decision  be  good  law  or  not,  I  do  not 
see  that  it  is  necessarily  at  variance  with  the  other  cases,  nor  that  it  attempts 
to  overrule  or  qualify  them  in  the  least.  That  seemed  to  turn  on  a  question 
that  is  not  presented  in  this  case.  There  is  no  failure  to  perform  or  of  offer  to 
perform  on  the  part  of  S.  D.  Foss  &  Co.,  on  any  of  the  contracts  which  they 
made,  nor  anything  in  the  contracts  dispensing  with  an  offer  to  perform. 

§  742.  Contracts  originally  valid  are  not  made  void  hy  a  subsequent  mutual 
settlement  of  the  differences  in  price^  instead  of  an  actual  delivery. 

Again,  it  must  be  incontestable,  that  if  the  contracts  were  valid  in  their  in- 
ception, and  not  tainted  with  any  gambling  intent  or  device,  a  subsequent 
mutual  settlement  by  the  parties,  which  took  the  place  of  actual  performance, 
cannot  have  the  retroactive  effect  of  makins:  them  void  for  illegalitv.  If  the 
contracts  were  void  at  all,  they  must  have  been  void  when  made.  The  subse- 
quent conduct  of  the  parties  may  and  should  be  considered  as  evidence  tend- 
ing to  show  what  the  real  contracts  were  when  entered  into;  but  if  they  were 
originally  valid,  no  subsequent  act  of  the  parties  can  have  the  effect  to  render 
them  obnoxious  to  the  taint  of  illegality  as  being  gambling  contracts.  I  have 
not  overlooked  the  case  of  In  re  Green,  supra,  decided  by  my  learned  and 
lamented  predecessor,  7  Biss.,  333  (§§  743, 744,  ift/ra).  I  have  not  had  occasion 
to  review  the  evidence  from  which  the  conclusions  of  fact  in  that  case  were 
drawn ;  and  it  is  enough  to  say  that,  upon  the  findings  of  fact  made,  the  law  is 
undoubtedly  correctly  stated.     Bill  dismissed. 

IN  RE  QREEN. 
(District  Court,  Western  District  of  Wisconsin:  7  Bissell,  33&-346.    1877.) 

Opinion  by  Hopkins,  J. 

Statkment  of  FAcrrs. —  Richard  Green  proved  a  claim  of  $7,715.16  against 
the  bankrupt's  estate,  and  James  Korris  of  $1,877.23.  The  assignee  moves  to 
expunge  Norris'  claim  and  to  reduce  Green's.  The  grounds  upon  vvhich  the 
motion  is  made  are,  that  the  contracts  upon  which  the  claims  were  based  were 
void,  first,  by  the  statute  of  frauds,  and  second,  that  they  were  gaming  contracts. 
In  the  view  I  have  taken  of  the  case,  it  is  only  necessary  to  consider  the  latter. 

§  743.  Where  the  parties  to  a  contract  of  sale  do  not  intend  delivery  of  the 
article,  but  only  to  pay  differences,  according  to  the  rise  and  fall  of  the  market^ 
snch  contract  is  a  gaining  contract  and  void. 

There  has  been  considerable  testimony  taken,  and  it  is  in  some  respects  quite 
contradictory,  but  I  think  the  conflict  is  more  apparent  than  real.  The  proof 
shows  that  the  part  of  the  claim  of  Hichard  Green  which  is  objected  to,  and 
all  of  Korris'  claim,  arose  out  of  losses  on  wheat  contracts,  and  it  is  claimed 
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that  no  wheat  was  in  fact  bought  or  intended  to  be  bought,  but  the  transac- 
tions were  only  purchases  of  options, —  wagers  on  the  price  of  wheat  at  a 
future  day,  and  void  under  the  statute  of  this  state  on  the  subject  of  betting 
and  gaming.  2  vol.  Taylor's  Statutes,  p.  188,  sec.  16.  If  the  contract  for  the 
purchase  and  sale  of  wheat  was  only  colorable,  and  neither  party  intended  to 
deliver  or  accept  the  wheat,  but  only  to  pay  differences  according  to  the  rise 
and  fall  of  the  market  price,  it  would  be  a  gaming  contract  and  void.  The 
form  of  the  contract  would  not  be  conclusive.  Courts  would  look  into  the 
matter  and  determine  whether  the  parties  really  meant  to  purchase  and  sell,  or 
whether  the  transaction  was  but  a  mere  bet  upon  the  future  price  of  the  article. 
This  must  be  determined  by  the  evidence  and  circumstances  attending  the 
making  of  the  contract  and  the  conduct  of  the  parties  in  reference  to  it.  The 
form  of  the  contract  would  not  control  or  be  very  material  if  the  transaction 
itself  was  illegal.  Addison  on  Cont.,  p.  209;  Pickerings.  Cease,  8  Ch.  Leg.  N., 
340;  Kirkpatrick  v,  Bonsall,  72  Pcun.  St.,  155;  Cassard  v.  Hinman,  1  Bosw. 
(N.  Y.),  107;  Grizewood  v.  Blane,  73  Eng.  Com.  L.  Rep.,  526;  S.  C,  20  Eng. 
L.  &  Eq..  290;  Kourke  v.  Short,  25  Law  Journal,  Q.  B.,  196;  Enderby  «. 
Gilpin,  5  Moore,  571. 

The  court  in  72  Penn.  St.,  155,  after  stating  that  gambling  mqst  not  be  con* 
founded  with  mercantile  speculation,  for  that  is  proper,  says,  ^^  merchants 
speculate  upon  the  future  price  of  articles  in  which  they  deal,  and  buy  and  sell 
accordingly.  They  forecast  the  future  and  buy  and  sell  in  dk  bona  fide  way, 
which  is  unobjectionable.  But,"  the  court  says,  '^  when  ventures  are  made 
upon  the  turn  of  price  only,  with  no  bona  fide  intent  to  deal  in  the  article,  but 
merely  to  risk  the  difference  between  the  rise  and  fall  at  a  future  time,  the  case 
is  changed.  No  money  or  capital  is  invested  in  the  purchase,  but  so  much 
only  is  required  as  will  cover  the  difference  or  margin,  as  it  is  figuratively 
termed.  The  bargain  represents  not  a  transfer  of  property,  but  a  mere  stake 
or  wager  upon  its  future  price.  ....  Such  transactions  are  destructive  of 
good  morals  and  fair  dealings,  and  of  the  best  interests  of  the  community." 

Against  such  transactions  the  statute  is  aimed,  and,  when  they  are  proven, 
the  parties  must,  in  this  state,  be  left  without  remedy.  They  are  unlawful  and 
void,  as  contravening  a  sound  public  policy  as  well  as  the  statute  of  the  state. 
Oar  statute  has  gone  further  than  the  English  statutes  on  this  question;  ours 
makes  void  all  agreements  and  contracts  to  pay  money  lost  on  a  wager,  either 
to  tho  party  winning  or  to  a  party  who  advances  it  to  aid  in  the  enterprise. 
It  is  unlawful  to  bet  and  equally  so  to  lend  money  for  that  purpose.  No  cause 
of  action  arises  in  favor  of  a  party  to  an  illegal  transaction,  nor  will  the  law 
lend  its  aid  to  enforce  any  contract  which  is  m  conflict  with  the  terms  of  a 
statute  or  a  sound  public  policy  or  good  morals.  Ruckman  v.  Bryan,  3  Djnio, 
840;  Armstrong u  Toler,  11  Wheat.,  25S  (§§  531-5S6,  supra);  Hooker  t;.  Knab, 
26  Wis.,  511.  It  has  also  been  held  that  where  a  stake-holder  pays  over  the 
money  to  a  winner  by  the  direction  of  the  loser  after  the  bet  is  decided,  it  will 
not  prevent  a  recovery  back  of  him  by  the  loser.  Kuckman  v.  Pitcher,  1  N. 
Y.,  392. 

Having  ascertained  the  law  applicable  to  such  transactions,  the  question 
recurs  upon  the  evidence:  Did  tho  bankrupt  intend  or  mean  to  deal  m  the 
property,  or  only  pay  the  difference  in  price  at  a  future  day?  If  the  latter,  the 
contract  within  the  decisions  above  referred  to  is  void. 

It  19  insisted  that  both  the  claimants  acted  as  ageuts  only  for  the  bankrupt 
in  buying,  and  were  not  the  parties  selling,  so  that,  conceding  the  rule  of  law 
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to  be  as  above  stated,  they  do  not  fall  within  it;  that  they  paid  the  money  to 
the  parties  selling  to  the  bankrupt,  and  although  the  purchase  was  made  through 
them  as  agents  of  the  bankrupt  in  the  u>ual  way  of  trade,  and  with  knowie  Igo 
of  the  illegal  nature  of  the  contract,  strll  the  bankrupt  is  liable  to  them  for 
money  paid  to  third  parties  for  the  differences,  and  that  it  is  in  the  nature  of  a 
claim  for  money  paid  at  his  request,  and  is  not  within  the  prohibition  of  the 
act.  IL*linnce  was  placed  upon  the  case  of  Bosewarne  v.  Billing,  109  Eng. 
Com.  L.  Rep.,  316,  to  sustain  this  claim.  That  was  an  action  by  a  broker  to 
recover  of  his  principal  money  paid  by  him  for  differences  on  illegal  contracts 
for  the  purchase  of  shares  of  railroad  stock  made  by  the  broker  for  ihe  principal. 
The  court  say  that  no  action  could  be  maintained  to  recover  the  diflferences  on 
such  time  contracts^  but  that  when  such  losses  were  paid  by  a  party  at  the 
request  of  the  defendant,  such  party  could  recover.  The  court  hold  that  such 
contracts  ai-e  void,  but  not  illegal,  and,  not  baing  illegal,  a  party  paying  at  the 
request  of/the  defendant  oonld  recover.  But  this  is  not  the  doctrine  of  the 
courts  of  this  country.  They  hold  them  to  be  illegal ;  they  say  they  are  unlaw- 
ful as  in  conflict  with  sound  morals  and  public  policy  as  well  as  inhibited  by 
the  statute.  But  this  is  not  all.  Our  statute  is  broader  than  the  English  stat- 
ute. The  statute  of  this  state  declares  all  contracts,  notes  or  agreements  for 
reimbursing  or  repaying  any  money  knowingly  advanced  for  any  betting  or 
gaming  at  the  time  or  place  of  the  gaming  or  betting  to  be  void.  These  par- 
ties, it  seems  to  me,  fall  within  that  statute.  They  advanced  the  margins  at 
the  time  to  make  the  gaming  contract,  and  without  their  aid  in  that  respect  the 
contracts  Avould  not  have  been  made.  So  if  these  contracts  are  gammg  con- 
tracts, they  must  be  held  to  have  advanced  the  money  for  margins  to  make 
them,  and  their  claim  for  repayment  falls  within  the  prohibited  class  mentioned 
in  the  act.  They  made  the  illegal  contracts  and  advanced  the  money  required 
to  give  them  colorable  validity.  To  take  their  case  out  of  the  statute  would  be 
establishing  a  most  fligrant  evasion  of  its  provisions. 

If  the  bankrupt  had  requested  a  party  to  pay  the  diflferenoo  for  him  after  the 
lo9s,  an<l  such  party  had  not  been  an  actor,  nor  aided  or  assisted  in  the  unlaw- 
ful dealings  out  of  which  the  loss  grew,  there  would  be  some  reason  in  allowing 
him  to  recover.  He  would  be  an  innocent  party.  Jessop  v.  Lutwyche,  10 
Exch.,  G14.  In  such  a  case  the  consideration  would  not,  as  to  him,  bo  illegal; 
be  would  not  be  chargeable  with  the  act  declared  to  be  illegal.  But  here  the 
statute,  as  before  stated,  declares  all  promises  or  notes  to  repay  money  advanced 
at  the  time  and  place,  void.  The  money  here  was  advanced  at  the  time  and 
place.  The  contracts  of  purchase  were  in  the  names  of  these  claimants.  Their 
claims  arc  not  for  money  loaned  to  bankrupt  to  pay  differences,  but  for  money 
paid  by  them  for  differences,  and  for  which  the  bankrupt  was  not  liable. 

The  case  of  Steers  v.  Lashley,  6  Term  R,  Gl,  very  closely  resembles  this. 
That  was  an  action  on  a  bill  of  exchange  by  an  indorsee  with  knowledge  of 
the  consideration.  In  that  case  the  defendant  had  engaged  in  several  stock- 
jobbing transactions  in  which  Wilson  was  employed  as  his  broker  and  had  paid 
the  differences.  Wilson  drew  the  bill  for  a  part  of  those  differences,  wliich 
defendant  accepted;  it  was  then  indorsed  to  the  plaintiflf,  but  with  knowledge 
of  the  facts.  Lord  Kenyon,  before  whom  the  case  was  tried,  ordered  non-suit. 
A  motion  to  set  it  aside  was  made  on  the  ground  that  as  the  broker  had  paid 
the  difference  for  his  employer,  which  was  the  consideration,  the  bill  was  not 
vitiated   by  the  original  transaction,  citing  Faikney  v.  Roynous,  3  Term  R, 

418,  and  Petrie  v.  Ilannay,  4  Burr.,  2609.     Lord  Kenyon  denied  the  motion, 
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and  said  that,  in  the  cases  referred  to,  the  money  bad  been  loaned  to  pay  the 
difference,  and  afterwards  the  securities  were  giren  for  the  money  so  loaned. 
^ But  here  (be  said)  the  bill  on  which  the  action  is  brought  was  given  for  the 
very  differences,  which  Wilson  coald  not  enforce  payment  of  himself/'  and  as 
the  plaintiff  took  the  bill  with  knowledge,  be  occupies  po  b3ttcr  position. 

If  the  law  was  correctly  stated  in  that  case,  it  settles  the  q'jestion  that  a 
broker  who  transacts  the  illegal  business,  and  pays  the  differences,  cannot  re- 
cover of  the  principal  the  money  thus  paid;  a  proposition  so  clear  to  my  mind 
that  it  would  hardly  seem  necessary  to  quote  authority  to  su^iaia 'it.  But 
plain  as  it  appears,  the  case  of  Rosewarne  v.  Billing,  anpra^  cited  by  the  claim- 
ant's counsel,  seemi(  to  sanction  a  different  doctrine.  Bat  I  do  not  think  that 
casa  can  be  regarded  as  the  law  upoa  this  p^xint  in  England.  There  are  nasos 
in  conflict  with  it;  so  I  think  it  may  bo  safely  asserted  that  the  weight  of  En- 
glish authoritiesi  is  with  Steers  v.  Lashley,  supra.  If  transactions  like  these 
are  illegal,  I  know  of  no  reason  why  the  broker  aihould  be  favored,  or  oxjmptod 
from  the  usual  consequences  that  attach  to  other  pirties  aiding  or  assisting  in 
the  commission  of  unlawful  acts.  It  makes  their  business  quite  hazinious  but 
that  grows  out  of  its  illegal  character.  They  can  refuse  to  aid  in  transactions 
of  such  a  character,  and  if  they  would  do  so,  a  great  deal  of  that  kind  of  gam- 
bling would  stop.  Parties  like  this  bankrupt,  living  in  the  country,  without 
means  or  privileges  upon  tbe  exchange  boards,  could  not  embark  in  such  gsiin- 
bling  business  without  their  aid.  Through  brokers  and  commission  men  they 
get  access  to  tbe  exchange  boards,  and  by  reason  of  such  facilities  are  enabled 
to  engiige  in  these  gaming  contracts,  which  generally  end  like  this,  in  ruin  and 
bankruptcy. 

To  their  complaint  of  hardship  it  is  a  suiBcient  answer  that  they  should  not 
aid  and  assist  parties  in  transactions  condemned  both  by  the  law  and  the  piinci- 
plesof  sound  morality.  If  they  do,  they  must  take  the  consequences  like  other 
tran^jgressors. 

Having  ascertained  that  contracts  of  sale  that  do  not  contemplate  the  actual 
hitnajide  delivery  of  the  property  by  the  seller,  nor  the  payment  by  tht3  buyer, 
bat  are  intended  to  be  settled  by  paying  the  difference  in  price  at  some  future 
time,  are  held  to  be  gambling  contracts,  and  that  the  broker  stands  in  no  better 
position  than  the  seller  to  recover  differences,  it  only  remains  to  examine  the 
testimony  and  see  whether  the  contracts  in  this  case  were  such.  And  upon 
this  point  I  do  not  intend  to  go  over  the  testimony  in  detail.  It  is  self-evident 
from  the  testimony  and  the  condition  of  the  parties  that  these  sales  were  not 
Vonafide.  The  bankrupt  was  not  a  dealer  in  grain,  lie  was  a  country  mer- 
chant of  little  or  no  means;  had  no  money  to  invest  in  wheat,  that  is  to  pay 
for  wheat,  which  fact  both  Hicbard  Green,  his  brother,  and  Norris  k.ievv.  The 
idea  that  they  bought  for  him  several  thousand  bushels  of  wheat  with  th»  ex- 
pectation that  ho  was  to  pay  for  it  is  preposterous.  Ho  swears  they  did  not, 
and  it  is  apparent  that  he  could  not,  and  they  knew  it. 

Ue  did  not  put  up  any  money  oven  for  margins,  or  but  a  small  amount,  if 
any,  and  made  no  arrangements  with  them  to  do  so.  I^orris  says  the  wheat 
was  bought  for  him  in  their  lirm  name.  That  probably  may  have  been  so  in 
the  sense  that  term  is  used  ^'  on  change,"  but  that  there  was  a  honafitlc  purchase, 
Tvitb  the  intention  that  be  would  take  and  pay  for  such  large  quaniiiies  of 
wheat,  I  do  not  believe.  The  purchase,  it  is  claimed,  was  made  in  the  name  of 
Norris  &  Spencer,  the  biokers,  not  the  bankrupts;  and  that  they  had  a  number 
of  contracts,  and  perhaps  some  warehouse  receipts  for  grain,  is  quite  probable; 
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and  that  they  might  have  considered  such  contracts  as  the  property  of  the  bank- 
rupt, and  charged  the  wheat  to  him  on  their  books  on  receiving  his  order  to 
buy,  so  as  to  make  a  colorable  sale,  is  not  improbable;  but  that  they  expected 
payment  for  the  whole  the  testimony  completely  negatives.  The  fact  that  the 
parties  charged  the  bankrupt  with  the  price  of  the  grain  when  he  ordered  it 
purchased,  and  credited  him  with  the  price  sold  for,  when  sol^,  does  not  prove 
what  the  real  transaction  was.  That  only  represents  the  form,  not  the  nature 
of  the  transaction.  It  was  as  well  to  keep  the  account  in  that  way,  when  the 
real  intention  was  to  speculate  in  and  pay  only  the  differences,  as  when  the  sale 
was  of  the  article  itself.  The  books  would  show  the  differences  if  it  was  to 
pay  them,  and  the  profit  or  loss  if  it  was  a  genuine  sale.  The  books  were 
properly  kept  in  either  case,  and  do  not  therefore  furnish  any  evidence  as  to 
what  the  contract  was. 

§  744,  promissory  notes  given  in  settlement  of  such  gaming  contracts  are 

void  for  want  of  consideration. 

But  it  is  said  that  the  bankrupt  settled  with  Norris  and  gave  him  notes,  and 
that  these  notes  are  good  if  the  account  was  not.  That  is  not  so.  If  there 
was  no  legal  liability  on  the  part  of  tKe  bankrupt  to  pay  the  claim,  the  notes 
given  therefor  are  void  for  want  of  consideration.  This  point  is  expressly 
ruled  by  the  supreme  court  in  Hooker  v.  Knab,  26  Wis.,  511,  See,  also,  Steers 
V.  Lashley,  6  Term  H.,  61,  supra.  The  question  whether  the  bankrupt  could 
have  defended  on  this  ground,  as  against  a  bona  fide  holder  of  the  notes,  does 
not  arise  here,  as  the  original  parties  are  alone  before  the  court.  The  claim  of 
Norris  is  therefore  invalid,  and  his  proof  is  rejected.  As  to  Richard  Green's 
claim,  the  pretended  contracts  of  purchase  were  made  in  his  name,  and  not  in 
the  name  of  the  bankrupt,  and  the  testimony  shows  that,  as  between  them,  all 
that  either  ever  contemplated  was  the  payment  of  differences.  Under  the  evi- 
dence this  is  too  plain  to  admit  of  question  or  discussion.  His  claim,  so  far  as 
such  differences  on  grain  contracts  are  included,  is  disallowed  and  the  proof  is 
rejected.  But  as  there  are  some  other  items  of  account  that  are  proper  and 
should  be  allowed,  it  will  be  referred  to  the  register  to  take  and  admit  proof  of 
such  other  items.  The  motion  of  the  assignee  to  expunge  the  proof  of  such 
parties  is  therefore  granted. 

§  745.  Contract  for  the  fntare  deli  very  of  groods  which  the  seller  does  not  own.— It  is 

not  material,  in  a  contract  for  the  future  delivery  of  goods,  that  the  party  has  no  such  goods 
at  the  time  of  the  contract.     Dodge  v.  Van  Lsar,*  5  Cr.  C.  C,  878. 

§  7415.  Corner  in  oats  — "Pats"  — Intontlou  as  to  deliYery.— C,  wishing  to  make  a  cor* 
ner  in  oats  for  the  month  of  June,  bought  all  the  cash  oats  in  the  market,  and  contracted  for 
the  delivery  of  oats  to  a  large  amount  during  that  month.  He  also  sold  "  puts,"  which  were 
privileges  of  delivering  oats  at  any  time  during  the  month  at  a  cei-tain  price.  The  buyer  of 
the  '*put  *'  paid  one-half  a  cent  per  bushel  for  the  number  of  bushels  represented  in  his  put, 
and  the  seller  promised  to  take  that  number  of  bushels  at  a  certain  price  if  delivered  within 
a  certain  time,  ffe/d,  that  the  transaction  was  a  gambling  contract,  and  void ;  that  it  was  a 
mei*e  bet  on  the  future  price  of  oats,  and  that  obviously  the  parties  did  not  contemplate  an 
actual  delivery  of  the  grain,  at  least  not  unless  the  market  price  was  below  the  price  iii^ed. 
Held,  also,  that,  although  there  was  no  statute  making  such  contracts  void,  yet  if  the  parties 
did  not  intend  on  one  side  to  buy,  and  on  the  other  to  sell,  but  merely  to  adjust  differences, 
Buch  contracts  were  void,  and  the  money  paid  thereon  may  be  recovered  back.  In  re  Chand- 
ler,* 6  Ch.  Leg.  N.,  230. 

§  747.  Wager  upon  the  market  —  No  intention  to  deliver.—  To  make  a  contract  void  as 
a  mere  wager  upon  the  market  it  must  appear  that  neither  party  intended  to  deliver  the 
goods  contracted  for.     Lehman  v.  Strassberger,  2  Woods,  554. 

§  74S.  Option  deal  —  Missouri  statute  —  Note  —  Innocent  holder.-—  An  option  deal  is  not 
a  *'game  or  gambling  device,''  within  the  meaning  of  the  statute  of  Missouri,  and  a  note 
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given  for  a  balance  due  on  snch  a  deal  maj  be  enforced  in  the  hands  of  an  innocent  holder 
for  value  without  notice,  if  indorsed  to  him  before  maturity.  Tliird  National  Bank  v.  Har* 
rison,  8  MoC,  321  (Bills  and  Notes,  g§  1314-18). 

§  749.  Tf  ager  contract  by  agent  —  Note  grlren  by  principal  for  adrances  made  by  agent— 
A  factor  who  takes  his  principal's  note  for  his  advances  and  commissions  on  a  contract  made 
for  the  principal  with  a  third  person  for  the  future  delivery  of  cotton,  wliich  contract  is  void 
as  a  mere  wager  upon  the  market,  may  recover  thereon.  And  especially  will  the  note  be  valid, 
if  it  is  not  proved  that  the  third  person  with  whom  the  contract  was  made  agreed  that  there 
should  be  no  delivery.    Lehman  v.  Strassberger,  3  Woods,  554. 

8.  Fraud. 

*  • 

SuincABY —  Waiver  of  fraud,  a  question  of  fact,  §  7Z0. —  Afoney  may  be  recovered  back,  §  751. 

g  750.  Whether  there  has  been  a  waiver  of  fraud  is  a  question  of  fact  The  party  defrauded 
must  have  actual  knowledge  of  the  fraud  before  he  can  be  held  to  have  waived  his  right  to 
rescind,  but  when  once  f uUy  informed  he  must  act  with  reasonable  dispatch.  Pence  v,  Lang- 
don,  g§  752-755. 

§  751.  Money  paid  on  a  contract  into  which  plaintiff  was  induced  by  defendant's  fraud  to 
enter  may  be  recovered  back,  although  a  statue  forbade  plaintiff,  to  make  such  contracts.  And 
the  action  is  not  upon  an  implied  contract  growing  out  of  the  express  illegal  one;  but  upon  a 
contract  implied  by  law  to  refund  money  obtained  by  fraud.  Northwestern  Mutual  Life 
Ins.  Co.  V.  Elliott  §§  756-760. 

[Notes.— See  g§  761-760.] 

PENCE  V.  LANGDON. 
(9  Otto,  578-582.     1878.) 

Error  to  U.  S.  Circuit  Court,  District  of  Minnesota. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  A  brief  statement  of  the  facts  disclosed  in  the  record 
will  be  suflficient  for  the  purposes  of  this  opinion,  and  a  few  remarks  will  8ufl9ce 
to  dispose  of  the  case. 

Langdon  lived  in  Minnesota.  Pence  lived  in  California,  and  was  engaged  in 
mining  operations.  On  the  10th  of  December,  1874,  Langdon,  by  a  letter  of 
that  date,  advised  Pence  that  he  had  seen  Watson,  and  inquired  about  their 
mining  interests.  He  concluded  by  saying:  ''If  anything  can  be  done  that 
will  be  satisfactory  to  all  parties,  let  me  know."  Pence  replied  by  letter  of 
the  17th  of  that  month.  Speaking  of  the  mine  in  which  he  and  Watson  were 
concerned,  he  said,  amongst  other  things:  ''There  is  an  eighth,  that  is,  seven 
thousand  five  hundred  shares,  that  can  be  bought  if  taken  at  once,  at  the  same 
I  paid  and  the  same  Watson  paid,  after  looking  and  prospecting  for  live  weeks." 
"The  price  is  .  .  .  $8,368.75,  gold."  .  .  .  "Should  you  conclude  to 
buy,  you  must  telegraph  me  here  on  receipt  of  this  letter.  You  can  pay,"  etc. 
"This  will  put  you  on  the  ground-floor  with  us,  or  better  than  I  am,  as  I  have 
spent  about  $600  to  find  this  mine,  prospect  it,  and  have  title  looked  up,  etc. 
Our  title  is  O.  K."  Langdon  bought  and  paid  the  price  demanded.  On  the 
2Sth  of  January,  1875,  Pence  addressed  Langdon  another  letter  from  San 
Francisco,  in  which  he  said:  "There  have  been  not  less  than  half  a  dozen  after 
the  seven  thousand  five  hundred  shares  of  stock  1  sold  yoUy  and  all  were  aston- 
ished to  find  themselves  too  late;  and  still  more  astonished  when  I  told  them 
there  was  no  more  to  be  had  at  present,  as  we  have  the  controlling  interest, 
and  propose  to  run  the  mine  as  we  think  best."  .  .  .  "The  slock  I  have 
deposited  in  the  Nat.  Gold  Bank  and  Trust  Co.  of  this  city."  ...  "I 
would  like  to  have  you  come  out  after  the  roads,  get  good  and  weather  pleasant 
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in  the  spring."  This  letter  inclosed  a  bill  commencing  ''Hon.  JL  B.  Laiigdoa* 
Mina.,  to  J.  W.  Pence,  dr."  The  stock  was  charged  and  the  amount  paid  vras 
credited.  No  person  other  than  Pedce  was  named  as  the  seller.  Linton  and 
Shepherd  were  interested  with  Langdon  in  the  purchase.  On  the  20th  of  June, 
1875,  all  of  them  visited  the  mine  with  Pence.  They  claimed  then  to  have 
learned  for  the  fii'ot  time  that  Pence  had  sold  them  his  own  stock,  and  to  hare 
learned  also  that  the  stock  was  worth  much  less  than  they  had  paid  for  it. 
They  arrived  on  Saturday,  and  on  the  next  day  notified  l*ence  tliat  they  re- 
scindeci  the  contract,  and  required  what  they  had  paid  to  be  refunded.  Shep- 
herd^ and  Linton  transferred  their  interest  to  Langdon,  and  he  thereupon 
brought  this  suit.     The  code  of  Minnesota  authorized  it  to  be  in  his  name. 

§  7  5  2.    IV/ieil  a  Jury  can  properly  be  told  to  find  for  the  defendanU 

Upon  the  trial  in  the  court  below  six  exceptions  were  taken  by  Pence.  Two 
of  them  were  to  the  admission  of  testimony.  Both  of  them  are  so  clearly 
without  merit,  that  we  deem  it  unnecessary  to  say  more  about  them.  lie  also 
excepted  to  the  refusal  of  the  court  to  direct  the  jury  to  find  a  verdict  in  his 
favor.  Such  direction  can  be  properly  given  only  when  the  state  of  the  evi- 
dence is  such  as  to  leave  no  room  for  doubt  that  it  is  the  duty  of  the  jury  to 
find  accordingly.     This  case  was  certainly  not  within  that  category. 

§  753.  1ft  Nevada  notice  of  the  rescission  of  a  contract  may  laixfMy  he 
given  on  Sunday, 

The  objection  that  the  notice  of  rescission  was  void  because  given  on  Sun- 
day is  without  force.  It  was  given  at  the  mine,  which  is  in  Nevada.  The  re- 
sult claimed  could  be  produced  only  by  a  statutory  provision  to  that  effect. 
The  statute  of  Nevada  relating  to  the  Sabbath  in  no  wise  afiPects  the  subject. 
See  '*  An  act  for  the  better  observance  of  the  Lord's  day,"  of  November  1, 
1S61,  1  Comprled  Laws  of  Nevada,  p.  2.  ch.  3.  The  stock  certificate  left  at  the 
Gold  Bank  for  Langdon  was  never  in  his  possession.  The  affirmance  of  this 
judgment  will  extinguish  his  claim  to  it,  and  Pence  can  reclaim  it  whenever  be 
may  choose  to  do  so.  Langdon  was  not  bound  to  receive  it  and  tender  it  back 
to  Ptitnce  before  bringing  suit. 

The  remaining  exceptions  relate  to  instructions  given  to  the  jnry,  which  are 
as  follows:  ^M.  In  deciding  this  question  of  fact,  yon  must  take  the  letters 
and  telegrams  and  all  of  them,  and  looking  at  them  in  the  light  of  the  previ- 
ous relations  of  the  parties,  and  of  what  each  of  the  writers  knew,  placing 
yourselves  in  the  writers'  place  and  situation  in  order  better  to  ascertain  tbeir 
meaning  and  pur|x>3e9  ^^^  ^^  ^'^^  light  sheit  u|)on  this  question  of  fact  by  these 
letters  and  telegrams,  and  by  the  history  of  the  whole  transaction,  you  must 
determine  whether  the  defendant  did  undertake  to  act  as  the  plaintifiTs  agent 
for  the  purchase  of  the  stock  from  others."  Admitting  that  the  court  was 
wrong  in  noc  giving  a  construction  to  the  letters  one  way  or  the  other,  touch- 
ing the  main  point  in  the  controversy,  as  is  insisted,  a  concession,  perhaps,  not 
necessary  to  he  made,  it  cannot  avail  the  plaintiff  in  error  that  it  was  not  done. 
Properly  construed,  we  think  the  letters  show  clearly  the  agency  of  Pence  as 
claimed  by  Langdon.  The  jury  found  accordingly.  No  harm  was,  therefore! 
done  by  the  omission  of  the  court;  and  if  it  were  erroneous,  the  error  is  one 
of  which  Pence  certainly  has  no  right  to  complain.  With  respect  to  the  duty 
of  the  court  as  to  construing  the  letters,  see  Eiting  v.  Bank  of  United  States, 
11  Wheat.,  59;  Barreda  v.  Silsbee,  21  How.,  146. 

^^2.  It  was  not  enough  to  charge  the  plaintiff  with  knowledge  of  the  mal- 
cbaractcr  of  the  transaction,  that  the  language  used  was  such  as  might  have 
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caqsod  some  persons  to  suspect  it.  He  might,  in  view  of  previous  friendly  re- 
lations, have  no  suspicion  of  bad  faith,  and  might  naturally  regard  expressions 
as  inaccurately  used  rather  than  put  upon  them  a  construction  which  would 
show  bad  faith  on  the  part  of  the  defendant,  which  he  had  no  reason  to  antici- 
pate.'^   This,  under  the  circumstances,  we  think,  was  exactly  right. 

§  764,    WTiat  ia  necessary  to  authorize  rescission  of  a  contract. 

''3.  Before  the  plaintiff  was  required  to  affirm  or  rescind  the  contract,  he 
must  be  shown  to  have  had  actual  knowledge  of  the  imposition  practiced  upon 
him.  It  is  not  enough  to  show  that  he  might  have  known  or  suspected  it  from 
data  within  his  reach."  The  preceding-  remark  is  applicable  also  to  this 
instruction. 

'^4.  If  the  jury  believe  that  the  plaintiff  had  no  actual  knowledge  or  belief 
that  defendant  had  put  his  own  stock  upon  them,  until  June,  1875,  at  the  mine, 
then  his  repudiation  of  the  transaction,  if  made  then,  was  sufficient."  There 
can  be  no  doubt  as  to  the  soundness  of  this  proposition. 

§  755.  Doctrine  of  acquiescence  and  waiver. 

Acquiescence  and  waiver  are  always  questions  of  fact.  There  can  be  nei- 
ther without  knowledge.  The  terms  import  this  foundation  for  such  action. 
One  cannot  waive  or  acquiesce  in  a  wrong,  while  ignorant  that  it  has  been 
committed.  Current  suspicion  and  rumor  are  not  enough.  There  must  be 
knowledge  of  facts  which  will  enable  the  party  to  take  effectual  action.  Noth* 
ing  short  of  (bis  will  do.  Bat  he  will  not  wilfully  shut  his  eyes  to  what  he 
might  readily  and  ought  to  have  known.  When  fully  advised,  he  must  decide 
and  act  with  reasonable  dispatch.  He  cannot  rest  until  the  rights  of  third 
persons  are  involved  and  the  situation  of  the  wrong-doer  is  materially  changed. 
Under  such  circumstances  he  loses  the  right  to  rescind,  and  mnst  seek  compen- 
sation in  damages.  But  the  wrong-doer  cannot  make  extreme  vigilance  and 
promptitude  conditions  of  rescission.  It  does  not  lie  in  his  mouth  to  complain 
of  delay  unaccompanied  by  acts  of  ownership,  and  by  which  he  has  not  been 
affected.  The  election  to  rescind  or  not  to  rescind,  once  made,  is  final  and 
conclusive. 

The  burden  of  proving  knowledge  of  the  fraud  and  the  time  of  its  discov- 
ery rests  upon  the  defendant.  Here  Langdon  was  lulled  into  security  by  his 
relations  to  Pence,  and  by  Pence's  letters.  There  is  no  proof  that  he  had 
the  slightest  knowledge  or  even  suspicion  of  any  foul  play  until  he  visited  the 
mine.  His  action,  then,  was  prompt  and  decided.  The  instructions  of  the 
court  as  to  the  law  upon  the  subject  were  clear,  accurate  and  well  expressed. 
The  rest  was  for  the  jury.  With  what  they  did  we  have  nothing  to  do.  We 
find  no  error  in  the  record.  Judgment  affirmed. 

NORTHWESTERN  MUTUAL  LIFE  INSURANCE  COMPANY  v.  ELLIOTT. 
(Circuit  Court  for  Oregron:  7  Sawyer,  17-80.     1880.) 

Statement  of  Facts. —  Action  to  recover  back  money  obtained  by  the 
bolder  of  a  life  insurance  policy  upon  the  false  representation  that  the  insured, 
Hoseft  Elliott,  was  dead.  The  policy  had  been  issued  to  the  insured  and 
assigned  by  him  to  his  father,  Jeremiati  Elliott,  the  defendant  in  this  case. 

Opinion  by  Deady,  J. 

On  September  30,  1879,  this  suit  was  brought  to  recover  this  money,  as 
having  been  obtained  from  the  plaintiff  by  means  of  the  false  and  fraudulent 
representations  of  the  father,  that  the  son  was  dead,  when  in  truth  and  in  fact 
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he  was  living;  and,  to  that  end,  to  subject  certain  property  alleged  to  have 
been  purchased  by  the  former  with  the  money  so  obtained  of  the  plaintiff  to 
the  satisfaction  of  any  decree  which  may  be  herein  obtained  against  him, 
to  wit:  A  band  of  sheep  containing  several  hundred  head,  and  now  in  the  pos- 
session of  the  defendants,  Jeremiah,  James  Madison  and  Albert  Elliott,  and 
Frank  Williams,  oZia^  Moses  Elliott;  and  donation  claims,  situate  in  Jackson 
county,  and  numbered  sixty-two  and  eighty-three,  and  containing  three  han- 
'  dred  and  twenty  and  ten  one-hundredths  and  three  hundred  and  nineteen  and 
ninety-eight  one-hundredths  acres,  respectively,  and  by  said  Jeremiah,  on 
November  11  and  December  22,  1873,  procured  to  be  conveyed  to  the  defend- 
ant Arty  Mesy,  his  wife,  with  intent  to  hinder  and  defraud  the  plaintiff  —  one 
hundred  acres  of  which  was  afterwards  conveyed  to  the  defendant,  Albert 
Elliott,  without  consideration  and  with  the  like  intent. 

The  bill  states  that  the  defendants,  except  Deardoff,  are  citizens  of  Oregon, 
and  that  he  has  gone  to  parts  unknown,  and  prays  that,  if  he  comes  wichin  the 
jurisdiction,  he  may  be  made  a  party,  if  necessary;  that  the  defendant,  Frank 
Williams,  is  in  fact  Moses  Elliott,  and  that  the  plaintiff  did  not  discover  the 
alleged  fraud  until  within  eighteen  months  prior  to  the  commencement  of  this 
suit.  Only  Jeremiah  Elliott  and  wife  and  James  Madison  Elliott  were  found 
within  the  jurisdiction  and  served  with  a  subpoena  to  answer.  The  defendant, 
.  James  Madison  Elliott,  answers,  disclaiming  any  interest  in  the  sheep  or  real 
property,  except  a  leasehold  interest,  which  will  terminate  on  October  31, 1881, 
in  donation  Ko.  82,  jointly  with  his  brother,  Marion  Elliott,  for  which  they 
pay  Arty  Mesy  one-third  of  the  crop. 

The  defendants,  Jeremiah  and  his  wife,  answer  jointly,  admitting  that  in 
1870  the  plaintiff,  by  its  agent,  resident  in  Oregon,  O.  B.  Gibson,  insured  the 
life  of  their  son,  Moses  Elliott,  for  $8,000,  and  that  said^  Moses  soon  after 
assigned  and  transferred  the  policy  therefor  to  the  defendant  Jeremiah,  but 
aver  that  said  policy  was  null  and  void,  because  the  plaintiff  was  not  then 
authorized  or  qualified  to  do  business  in  Oregon;  that  on  June  24,  1871,  said 
Moses  was  drowned'  in  the  Columbia  river,  and  that  in  consequence  of  the 
claim  and  representations  to  that  effect,  contained  in  the  affidavits  of  said  Jere- 
miah and  Deardoff,  the  plaintiff,  at  Portland,  Oregon,  on  October  1,  1873,  paid 
said  Jeremiah,  as  the  assignee  of  said  Moses,  on  account  of  his  policy  and  death, 
$7,931.97;  that  no  part  of  the  property  aforesaid  was  purchased  with. said  money, 
but  that  said  real  property  was  purchased  with  the  funds  of  said  Arty  Mesy, 
derived  from  the  father*s  estate  twenty-five  years  ago,  and  the  interest  thereon, 
Amounting  to  $2,300,  and  that  said  Albert  Elliott  paid  about  $800  for  the  one 
hundred  acres  thereof  subsequently  conveyed  to  him. 

§  756.  The  contraat  of  waurance  was  invalid  in  the  courts  of  Oregon. 

The  defense  that  the  contract  and  policy  of  insurance  is  void  is  founded  upon 
the  statute  of  Oregon  (Or.  Laws,  617,  Oct.  24, 1864),  providing  that  "a  foreign 
.corporation,  before  transacting  business  in  this  stale,  must  duly"  appoint  an 
attorney  resident  here,  upon  whom  service  of  process  may  be  made,  in  all  pro- 
ceedings brought  against  it  within  the  state.  In  In  re  Corastock,  3  Saw.,  218, 
and 'in  Semple  v.  Bank  of  British  Columbia,  5  id.,  88,  this  court  held  that  a 
foreign  corporation  before  complying  with  this  act  is  not  authorized  to  transact 
business  in  Oregon,  and  that  any  act  done  therein  by  such  corporation  before 
the  appointment  of  such  resident  attorney  is  null  and  void;  and  to  the  same 
effect  is  the  decision  of  the  supreme  court  of  the  state  in  Bank  of  British 
Oolurabia  v.  Fage,  6  Or.,  431. 
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In  reply  to  this,  the  plaintiff  contends  that  the  contract  of  insurance  was  not 
made  in  Oregon,  but  in  Wisconsin,  and  is  therefore  valid,  notwithstanding  the 
Oregon  statute.  The  facts  bearing  upon  this  question  appear  to  be,  that  the 
application  for  the  policy  was  made  at  Portland,  Oregon,  on  September  22, 
1870,  to  O.  B.  Gibson,  the  agent  of  the  plaintiff,  then  resident  here,  who  then 
stated  thereon  that  the  "renewals"  were  to  be  made  at  the  Portland  agency; 
and  was  by  him  forwarded  to  the  plaintiff,  who,  on  October  19,  1870,  at  Mil- 
waukee, Wisconsin,  forwarded  the  policy,  signed  by  its  president  and  secretary, 
to  said  Gibson  at  Portland,  Oregon,  who  then  delivered  the  same  to  the  insured, 
and  received  from  him  the  first  quarterly  premium  of  $26  cash  and  $39.28  in 
his  note.  The  policy  contains  this  clause:  "7.  This  policy  shall  not  take  effect 
and  become  binding  on  the  company  until  the  premium  shall  be  actually  paid, 
during  the  life-time  of  the  person  whose  life  is  assured,  to  the  company  or  some 
person  authorized  to  receive  it,  who  shall  countersign  the  policy  on  receipt  of 
the  premium." 

The  policy  is  "countersigned  by  O.  B.  Gibson,  agent." 

§  767«  The  contract  in  the  case  at  bar  was  jnade  in  Oregon. 

Generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  is  made;  and  if  valid  or  void  there,  it  is  valid  or  void  every- 
where. The  few  exceptions  to  this  rule  need  not  be  mentioned  in  the  applica- 
tion of  it  to  this  case.  Story's  Con.  Laws,  sec.  242  (1)  et  seq.;  Cooley's  Const. 
Lim.,  286;  Cox  v.  United  States,  6  Pet.,  203;  Hyde  v.  Goodnow,  3  N.  T.,  269; 
In  re  Pittock,  2  Saw.,  428.  Where,  then,  was  this  contract  made?  in  Wis- 
consin or  Oregon?  The  answer  to  this  question  involves  the  inquiry,  where 
did  the  final  act  take  place  which  made  the  transaction  a  contract,  binding 
upon  the  parties?  The  premium  was  paid  to  the  agent  of  the  plaintiff  at 
Portland,  who  then  and  there  countersigned  and  delivered  the  policy.  This 
was  the  consummation  and  completion  of  the  contract.  But  to  put  this  beyond 
a  doubt,  the  policy  itself  declares  that  it  shall  not  be  binding  on  the  company 
until  these  acts  are  performed.  And  until  it  was  binding  upon  the  company  it 
was  not  binding  on  the  applicant — in  short,  it  was  not  yet  a  contract,  but 
only  a  proposition.  Pomeroy  v.  Manhattan  L,  Ins.  Co.,  40  111.,  400 ;  Thwing 
V,  Great  Western  Ins.  Co.,  Ill  Mass.,  109;  Wood,  F.  Ins.,  189  and  n.  2;  Hardie 
V,  St.  Louis  M.  L.  Ins.  Co.,  26  La.  Ann.,  242;  St.  Louis  M.  L.  Ins.  Co.  v. 
Kennedy,  6  Bush,  450. 

The  case  of  Hyde  v.  Goodnow,  supra^  cited  by  counsel  for  plaintiff,  is  not 
contrary  to  this  conclusion.  There  the  assured,  living  in  Ohio,  applied  to  a 
company  in  New  York,  through  its  local  agent  and  surveyor,  for  insurance, 
sending  with  his  application  a  premium  note  and  the  report  of  the  surveyor 
thereon.  The  company  accepted  the  application  in  New  York,  and  mailed  the 
policy  direct  to  the  applicant  in  Ohio,  which,  in  accordance  with  its  by-law, 
contained  the  stipulation  that  it  should  not  be  binding  until  the  application 
and  premium  note  were  deposited  in  the  office  of  the  company  and  approved 
by  its  directors.  The  contract,  if  made  in  Ohio,  was  illegal  and  void,  because 
the  company  was  not  authorized  to  transact  business  there,  but,  in  a  suit  upon 
the  premium  note  against  the  maker  in  New  York,  the  court  held  that  the 
contract  was  made  in  the  latter  state,  and  therefore  valid,  because  when  the 
application  was  approved  and  the  policy  deposited  in  the  mail  at  New  York, 
addressed  to  the  defendant,  the  contract  was  then  and  thereby  executed,  and 
became  binding  on  the  parties  thereto.  An  offer  by  mail  to  insure  certain 
property,  and  an  acceptance  by  letter  of  the  proposition,  constitute  a  valid  con- 
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tract  at  and  from  the  place  and  date  of  mailing  such  letter  of  acceptance. 
Tayloe  v.  Merchants'  F.  Ins.  Co.,  9  How.,  398  (§§  167-174,  supra). 

§  758,  Where  a  party ^  hy  means  of  false  and  fratulvlent  representations^ 
secures  the  payment  of  money^  in  pursuance  of  an  illegal  contraety  such  money 
can  he  recovered  hack. 

But  admitting  that  the  contract  of  insurance  in  this  case  was  made  in 
Oregon,  and  is  therefore  illegal  and  void,  the  plaintiff  contends  that  it  is 
entitled  to  the  relief  sought  upon  the  ground  that  the  defendant  Jeremiah  ob- 
tained money  from  it,  to  which  he  was  not  entitled,  by  means  of  the  false  and 
fraudulent  representations  concerning  the  death  of  Moses  Elliott.  In  answer 
to  this  proposition  the  defendant  insists  that  this  suit,  if  not  brought  directly 
upon  the  illegal  contract  of  insurance,  is  brought  upon  an  implied  one,  to  the 
effect  that  the  defendant  would  rettirn  the  money  thus  obtained  from  the 
plaintiff;  and  that  such  implied  contract  arises  immediately  out  of,  and  is  con- 
nected with,  the  original  illegal  one,  and  is  therefore  illegal  itself,  citing 
McCausland  v.  Ealston,  12  Nev.,  195;  McBlair  v,  Gibbes,  17  How.,  233  (§§  467, 
458,  supra);  Armstrong  v.  Toler,  11  Wheat.,  258  (§§  bSi-5S6,  supra);  Dillon 
V,  Allen,  46  la.,  299.  But  it  is  a  mistake  to  suppose  this  suit  is  brought  upon 
a  contract  actually  made  or  attempted  to  be  made  by  the  parties,  and  within 
the  purview  or  operation  of  the  prohibition  of  the  statute,  or  at  all.  On  the 
contrary,  it  is  a  suit  brought  to  recover  money  obtained  b}^  the  defendant  from 
the  plaintiff,  not  upon  the  void  contract  of  insurance,  but  by  the  fraud  of  the 
defendant.  True,  the  plaintiff  might  at  common  law,  upon  the  facts,  have 
maintained  assurnpsit  for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use,  and  the  law,  in  the  interest  of  justice  and  by  way  of  promoting 
the  remedy,  which  was  in  form  ex  contractu^  would  have  implied  a  promise  on 
the  part  of  the  defendant  to  pay.  But  this  would  not  have  been  a  contract 
arising  out  of  the  void  and  illegal  one,  nor  in  any  respect  an  affirmance  of  its 
validity,  but  only  an  implication  or  fiction  of  law,  that  upon  the  facts  —  the 
plaintiff  being  entitled  ex  oequo  et  bono  to  recover  the  money  which  the  defend- 
ant had  wrongfully  obtained  from  it  —  he  promised  to  repay  the  same. 

The  case  of  Catts  v.  Phalen,  2  How.,  378,  is  directly  in  point  and  decisive 
of  the  one  at  bar  upon  this  question.  In  it  the  supreme  court  held  that  when 
a  person  was  employed  to  draw  an  illegal  lottery,  and  secretly  procured  a  ticket 
therein  to  be  purchased  in  the  name  of  another  for  himself,  and  thereafter 
fraudulently  pretended  that  such  ticket  drew  a  prize  of  $15,000,  which  was 
paid  by  the  proprietors  in  ignorance  of  the  fraud,  they  might  maintain  an 
action  against  the  drawer  to  recover  the  amount  so  fraudulently  obtained. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Baldwin  said:  "The  facts 
of  the  case  present  a  scene  of  deeply  concocted,  deliberate,  gross  and  most 
wicked  fraud,  which  the  defendant  neither  attempted  to  disprove  nor  mitigate 
at  the  trial,  the  consequence  of  which  is  that  he  has  not,  and  cannot  have,  any 
better  standing  in  court  than  if  he  had  never  owned  a  ticket  in  the  lottery,  or 
it  had  never  been  drawn.  So  far  as  he  is  concerned,  the  law  annuls  the  pre- 
tended drawing  of  the  prize  he  claimed,  and  in  point  of  law  he  did  not  draw 
the  lottery;  his  fraud  avoids  not  only  his  acts,  but  places  him  in  the  same  posi- 
tion as  if  there  had  been  no  drawing  in  fact,  and  he  had  claimed  and  received 
the  money  of  the  plaintiffs  by  means  of  any  other  false  pretense,  and  be  is 
estopped  from  avowing  that  the  lottery  was  in  fact  drawn.  .  .  .  The  trans- 
action between  the  parties  did  not  originate  in  the  drawing  of  an  illegal  lot- 
tery; the  money  was  not  paid  on  a  ticket  which  was  entitled  to  draw  the 
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prize;  it  was  paid  and  received  on  the  false  assertion  of  thafact;  the  contract 
which  the  law  raises  between  them  is  not  founded  on  the  drawing  of  the  lot- 
tery, bat  on  the  obligation  to  refund  the  money  which  has  been  received  by 
falsehood  and  fraud,  by  the  assertion  of  a  drawing  which  never  took  place. 
To  state  is  to  decide  such  a  case." 

So  here,  assuming,  as  this  defense  admits,  that  this  money  was  obtained  from 
the  plaintiff  as  alleged  in  the  bill,  the  trust  or  contract  which  the  law  raises  or 
implies  between  the  parties  is  not  founded  on  the  illegal  contract  of  insurance, 
but  on  the  obligation  of  the  defendant  to  refund  the  money  which  he  obtained 
from  the  plaintiff  by  falsehood  and  fraud  —  by  the  assertion  and  representation 
of  a  death  which  never  took  place.  To  state  such  a  case  is  to  decide  it  also. 
Indeed,  it  appears  to  me  that  if  the  defendant  had  robbed  the  agent  of  the 
plaintiff  in  this  state  of  this  money  on  the  highway,  he  might  with  as  good 
^race  defend  an  action  to  recover  the  stolen  property  on  the  ground  that  the 
plaintiff  was  not  authorized  to  do  business  in  this  state,  as  in  the  present  case. 
Although  the  defendant  was  not  authorized  to  do  an  insurance  business  in  this 
state,  this  fact  did  not  license  the  defendant  to  rob  or  defraud  it  under  pretense 
of  doing  such  business  with  it. 

§  769.  A  Wisconsin  corporation  may  sue  in  the  federal  courts  in  Oregon^ 
althoxtgh  forbidden  by  statutes  of  Oregon  to  do  business  in  that  state. 

The  answer  also  makes  the  objection  that  the  plaintiff  is  not  capable  of 
suing  in  this  state,  because,  as  alleged,  it  has  not  yet  properly  complied  with 
the  laws  of  this  state  authorizing  it  to  do  business  here.  But  without  stopping 
lo  consider  whether  this  objection  should  not  have  been  taken  .by  plea  in 
abatement,  or  what  is  the  effect  of  the  proof  upon  the  point,  it  is  sufficient  to 
say  that  the  plaintiff,  being  a  citizen  of  Wisconsin,  may  sue  in  this  court 
whether  it  is  authorized  to  do  business  in  the  state  or  not.  The  state  cannot 
deprive  a  citizen  of  another  state  of  the  right  to  sue  in  the  national  court,  nor 
has  it  attempted  to  do  so.  The  ^'business''  which  a  foreign  insurance  company 
is  prohibited  from  doing  in  this  state  before  complying  with  its  laws  is  the 
business  of  insurance,  and  not  the  mere  bringing  or  maintaining  of  a  suit  in 
this  court. 

§  760.  Payment  of  the  insurance  policy  was  obtained  by  fraud. 

It  only  remains  to  dispose  of  the  question  of  fact  —  did  Jeremiah  Elliott 
obtain  this  money  from  the  plaintiff  by  means  of  false  representations  as  to 
the  death  of  Moses,  as  alleged  in  the  bill?  The  joint  answer  of  Jeremiah  and 
Arty  Mesy,  bis  wife,  denies  the  allegations  of  the  bill  in  this  respect,  but  while 
Jeremiah  was  examined  as  a  witness  on  his  own  behalf,  before  the  examiner, 
the  wife  \iuis  not  produced.  The  reason  for  this  omission  is  left  to  be  inferred 
from  the  circumstances,  but  it  is  not  improbable  that  the  wife  might  verify  an 
answer  before  a  notary  with  her  husband,  that  she  could  not  or  would  not  sup- 
port in  detail  upon  a  cross-examination  by  counsel  before  the  examiner. 
Besides,  there  are  three  sons  of  the  defendant  Jeremiah — Madison,  Marion  and 
Andrew;  and  one  daughter,  Mary  Ann  —  who  ought  to  be  material  witnesses 
in  this  case,  and  have  not  been  called  or  examined  by  him;  and  the  first  of 
these,  Madison,  is  a  defendant  in  this  suit,  who  has  answered,  simply  denying 
the  fraud  '^as  to  himself." 

The  evidence  taken  is  quite  voluminous  and  in  some  material  particulars  con- 
flicting  and  unsatisfactory.  But  the  weight  and  direction  of  all  the  evident 
and  controlling  circumstances  in  the  case  tend  strongly  to  the  conclusion  that 
the  money  was  obtained  from  the  plaintiff  by  fraud  —  that  Moses  Elliott  was 
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not  drowned  in  the  Columbia,  but,  at  the  commencement  of  this  suit,  was  still 
alive,  and  practically  living  with  the  Elliotts  under  the  assumed  name  of  Frank 
Williams. 

It  is  admitted,  or  satisfactorily  appears  from  the  evidence,  that,  in  Septem- 
ber, 1869,  Moses  Elliott  came  from  Iowa  to  the  Pacific  coast,  and  that,  in  June, 
1870,  the  father  and  mother,  with  their  children,  Madison,  Marion,  Andrew, 
Eldora  and  Mary  Ann,  came  to  Portland  direct  from  Iowa,  and  that  Moses 
was  either  here  at  the  time  or  came  with  them  from  Nevada.  The  father  and 
sons  got  employment  at  the  Eagle  Cliff  cannery,  on  the  lower  Columbia,  and 
in  the  fall  the  family  moved  to  Columbia  county,  Oregon,  near  Westport, 
where  Jeremiah  took  up  a  quarter  section  of  land  under  the  pre-emption  law, 
upon  which  he  lived  until  his  removal  to  Jackson  county,  in  the  fall  of  1873. 
W.  H.  Deardoflf,  a  half-brother  of  Arty  Mesy's,  and  who  came  to  Oregon  some 
time  before  the  Elliotts,  lived  with  them.  The  house  was  a  small  cabin  of  two 
rooms,  built  of  old,  round  logs,  and  contained  very  little  furniture,  and  that  of 
no  value.  Neither  the  father  nor  the  sons  appear  to  have  had  any  special  trade 
or  vocation.  Moses  worked  some  in  the  cannery  and  getting  out  piles  and 
stave  timber,  but  preferred  hunting,  to  which  he  was  much  addicted.  The 
mother  took  in  washing;  and,  to  ;\ll  appearances,  they  w^ere  very  poor  —  living 
from  hand  to  mouth, —  and  so  represented  themselves  to  the  neighbors. 

At  the  time  the  insurance  was  elTected  with  the  plaintiff  on  the  life  of  Moses 
he  was  a  poor,  illiterate  youth  of  eighteen  or  twenty  years  of  age,  without 
anyone  specially  dependent  upon  him  or  interested  in  his  life,  and  without  any 
particular  means  of  making  money  enough  to  support  himself  and  pay  a  yearly 
cash  premium  of  $104,  which  he  might  reasonably  expect  to  do  for  the  next 
forty  years,  and  for  the  benefit  of  he  knew  not  whom.  At  the  same  time  he 
had  a  ten-year  endowment  policy  in  the  Union  Mutual  of  Maine,  upon  which 
the  yearly  premium  was  $217, .and  which  was  countersigned  and  probably 
delivered  at  Chicago,  Illinois,  on  August  30,  1869,  thus  making  the  yearly 
premiums  which  Moses  undertook  to  pay  $324:. 

It  is  also  morally  certain  that  this  insurance  upon  the  life  of  Moses,  although 
obtained  in  his  own  name,  and  apparently  for  his  benefit,  was  really  procured 
and  carried  by  the  father,  and  intended  for  his  use  and  benefit.  It  appears  he 
was  present  when  the  application  was  made  to  Gibson,  and  evidently  con- 
ducted the  negotiation,  and,  within  a  short  time  after  the  policy  was  received, 
without  any  consideration  or  excuse  therefor,  assigned  it  to  himself,  "  for  his  sole 
use  and  benefit " — signing  the  name  of  the  assured  to  the  assignment,  as  if  the 
instrument  was  his  own,  and  the  boy's  name  had  been  merely  used  in  the  trans- 
action as  a  convenience  or  make-believe.  The  defendant  Jeremiah  alleges  that, 
on  June  24, 1871,  Moses  Elliott,  while  assisting  his  uncle,  W.  H.  Deardoff,  with 
a  raft  on  the  Columbia  river,  a  few  miles  below  Westport,  fell  into  the  river 
and  was  drowned;  that  no  person  witnessed  the  circumstance  except  said 
Deardoff,  and  he  reported  the  fact  to  the  defendant,  who  searched  for  his 
body,  but  was  unable  to  find  it.  The  plaintiff  alleges  that  this  story  is  a  false- 
hood, devised  by  the  defendant  to  enable  him  to  fraudulently  collect  the  insur- 
ance on  Moses'  life. 

It  appears  from  the  evidence  that  Jeremiah,  after  procuring  the  payment  of 
the  insurance  on  Moses'  life  in  the  fall  of  1873,  went  to  Jackson  county,  Ore- 
gon, where  he  purchased  the  real  property  and  sheep  mentioned  in  the  bill  with 
a  portion  of  said  money,  and  before  the  close  of  the  year  removed  his  family 
there,  where  he  has  ever  since  resided;  that,  soon  after,  Moses  Elliott  made  bis 
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appearance  in  that  country  ander  the  assumed  name  of  Frank  Williams,  where 
at  first  be  kept  in  the  mountains  and  followed  hunting,  but  after  a  time  herded 
sheep  with  and  for  the  Elliotts  in  the  mountain  ranges,  and  lived  with  them  in 
the  settlement  much  of  the  time,  claiming  to  be  a  cousin  of  the  Elliott  boys, 
and  was  at  the  house  of  Jeremiah  on  the  night  of  October  20,  1879,  when  the 
process  in  this  case  was  served  on  the  latter;  that  he  left  the  neighborhood  the 
next  day  with  the  knowledge  of  Jeremiah,  and  has  not  been  seen  or  heard  of 
since. 

There  is  conflicting  evidence  as  to  the  identity  of  Moses  Elliott  and  Frank 
Williams,  but  that  which  denies  it  is  from  some  of  the  Elliotts  and  persons  who 
never  saw  Moses  before  he  was  said  to  have  been  drowned.  The  circumstance 
most  relied  u|x>n  to  disprove  the  identity  is  a  difference  in  height  and  beard. 
But  between  1870  and  1875  or  1879,  there  was  probably  a  marked  change  in 
both  the  height  and  beard  of  a  youth  of  the  age  of  Moses.  And  nothing  is 
more  unreliable  than  the  guess  of  the  average  person  as  to  the  height  of  an- 
other—  particularly  when  that  other  is  absent  or  out  of  sight.  It  is  probable 
that  a  person^s  ordinary  acquaintances  will,  particularly  in  his  absence,  differ 
as  much  as  two  inches  in  estimating  his  height.  From  the  evidence  I  conclude 
that  Frank  Williams  is  very  near  five  feet  eleven  inches  high  —  not  to  exceed 
that.  The  defendant  Jeremiah,  in  his  affidavit  of  October  11,  1872,  says  he 
thinks  that  Moses  was  five  feet  nine  inches  high  ^^at  the  time  of  his  insurance  "  — 
in  the  fall  of  1S70.  Between  then  and  1879  or  1875  it  is  probable  that  he  grew 
an  inch,  and  the  other  inch,  or  part  of  one,  may  bo  fairly  accounted  for  by  the 
ordinary  difference  in  estimates  of  height. 

But  there  is  a  circumstance  in  favor  of  the  identity  of  the  persons  about 
which  there  is  no  doubt,  that  outweighs  all  such  supposed  differences  in  height 
and  beard.  Moses  Elliott  had  lost  the  two  middle  fingers  of  his  right  hand 
just  below  the  middle  joint,  and  so  has  Williams.  Those  of  the  former  were 
cut  off  when  he  was  a  mere  child  by  a  hatchet  in  the  hands  of  his  brother,  and 
the  appearance  of  Williams^  hand  shows  plainly  that  he  lost  his  in  early  life. 
It  may  be  possible  to  find  two  men  in  the  world  thus  similarly  marked,  but 
barely  so;  and  the  fact  is  sutficient,  in  the  absence  of  any  well-established  and 
controlling  circumstance  to  the  contrary,  to  establish  identity.  If,  notwith- 
standing the  similar  loss  of  the  fingers,  it  satisfactorily  appeared  that  Frank  had 
ooal-black  hair  and  eyes,  while  Moses  had  bright  red  hair  and  blue  eyes,  then 
the  evidence  of  identity  from  this  fact  would  be  overcome,  for  it  is  even  more 
probable  that  two  men  should  be  so  similarly  wounded  in  the  hand  than  that 
the  same  person  should  have  red  hair  and  blue  eyes  in  1870,  and  black  hair  and 
eyes  in  1875  or  1879.  But  there  is  no  such  contradictory  and  controlling  circum- 
stance in  this  case.  On  the  contrary,  every  particle  of  the  evidence  entitled  to 
credence  points  with  more  or  less  directness  and  certainty  to  the  conclusion 
that  Moses  Elliott  and  Frank  Williams  are  one  and  the  same  person. 

Again,  there  is  the  direct  and  positive  testimony  of  John  Dunn.  He  is  a  dis- 
interested witness,  and  his  position  and  employment  indicate  that  ho  is  reliable. 
He  worked  in  the  Eagle  Cliff  cannery  in  1870,  when  Moses  Elliott  was  there, 
and  has  been  foreman  of  the  establishment  for  the  past  four  years.  lie  says 
he  worked  in  the  same  cannery  with  Moses  for  a  month  or  more,  and  during 
that  time  ate  at  the  same  table  and  slept  in  the  same  house  with  him.  In  Octo- 
befi  1879,  at  the  request  of  the  agent  of  the  plaintiff,  he  went  with  Mr.  Neill, 
the  prosecuting  attorney  of  Jackson  county,  to  the  cabin  on  the  sheep  ranch, 
where  Frank  Williams  was  staying — saw  him,  and  heard  Neill  talk  with  him, 
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and  he  swears  anqnalifiedly  that  he  is  the  Moses  Elliott  whom  he  knew  at  the' 
cannery.  But  the  failure  of  Jeremiah  to  produce  the  best  evidence  upon  this 
point,  or  to  account  for  not  doing  ao,  is  a  oircnmstance  that  warrants  the 
inference  that  such  evidence  would  have  been  in  favor  of  the  identity.  W. 
H.  Deardoflf  is  the  half-brother  of  Arty  Mesy,  and  is  the  only  witness  of 
the  alleged  drowning  of  Moses.  He  came  to  Oregon  two  years  before  the  El- 
liotts, and  lived  with  them  in  Columbia  county  —  at  least  until  1872.  He  was 
present  when  Gibson  was  applied  to  for  the  insurance  on  Moses'  life,  and  seems 
to  have  taken  some  interest  in  the  transaction.  He  knows,  if  any  one  does, 
whether  Moses  was  drowned  or  not,  and  whether  Frank  Williams  is  his  alias 
or  not.  Frank  Williams  lived  with  and  about  the  defendant  for  years  before 
the  commencement  of  this  suit.  His  testimony  upon  the  subject  of  bis 
identity,  and  particularly  an  inspection  of  his  person,  would  be  very  material  in 
this  case. 

Why  are  not  these  persons  examined  as  witnesses,  or  the  failure  to  do  so' 
accounted  for?  They  are  the  relatives  and  friends  of  the  defendant,  and  may 
reasonably  be  supposed  to  be  within  his  control  or  knowledge,  and  willing  to 
assist  him  if  thev  could.  The  reasonable  inference  is  that  the  defendant  dared 
hot  call  them,  and  that  in  the  case  of  Williams  he  sent  the  witness  out  of  the 
country  as  soon  as  he  was  aware  of  the  commencement  of  the  suit.  Neither 
is  Madison  Elliott  called.  He  is  the  son  of  the  defendant,  and  lives  near  him, 
and  ought  to  be  able  to  state  whether  Frank  Williams  is  Moses  Elliott  or  not, 
and  the  inference  is  that  the  defendant  knew  or  thought  he  would  not  testify 
against  their  identity,  and  therefore  did  not  examine  him.  So  with  the  mother, 
Arty  Mesy  Elliott;  she  knows  whether  Frank  Williams  is  the  child  she  bore 
and  ^'called  his  name  Moses"  or  not.  And  although  she  has  in  the  joint 
answer  of  herself  and  husband  affirmed  in  efifect  that  thev  are  not  identical,  I 
cannot  but  think  that  if  such  was  the  fact  she  would  have  been  examined  as  a 
witness  upon  that  point,  and  given  an  opportunity  to  say  so  explicitly,  subject 
to  cross-examination. 

By  way  of  preventing  the  real  property  mentioned  in  the  bill  from  being 
taken  to  satisfy  any  decree  which  the  plaintiff  may  obtain  in  this  case,  the  de« 
fendant,  Jeremiah,  has  set  up  and  testified  to  a  story  to  the  effect  that  this 
property  was  bought  with  the  separate  funds  of  his  wife.  In  brief  it  is  this: 
That  Jeremiah  and  Arty  Mesy  were  married  in  Ohio  in  1843,  and  in  1857  the 
latter  received  from  her  father's  estate  $1,500,  which,  in  1858,  they  converted 
into  gold  and  carried  with  them  to  Iowa,  where  they  kept  it  until  the  advent 
of  greenbacks,  when  they  exchanged  the  gold  for  the  latter  and  then  invested 
these  in  5-20's,  so  as  to  swell  the  amount  to  $2,500;  that  in  1870  they  brought 
$2,300  of  these  bonds  to  San  Francisco,  where  they  exchanged  them  at  par  for 
gold  and  brought  the  gold  to  Oregon,  where  they  kept  it  *'  under  lock  and  key, 
in  an  elk-skin  purse,"  until  the  fall  of  1873,  when  the  defendant  purchased  this 
property  with  $2,025  of  this  money,  and  took  the  conveyances  therefor  to  bis 
wife. 

In  the  light  of  the  established  circumstances  of  the  case,  the  story  is  a  very 

improbable  one,  and  the  contradictions  and  absurdities  with  which  Jeremiah 

Elliott  has  filled  his  testimony,  in  the  attempt  to  support  it,  make  it  utterly 

unworthy  of  belief.     When  the  plaintiff  paid  him  with  a  check  on  New  York, 

he  gave  the  same  to  the  national  bank  of  this  city  for  collection,  but  apparently 

he  was  in  such  urgent  need  of  money  that  he  could  not  wait  from  the  1st  to 

the  18th  of  the  month,  when  the  collection  was  telegraphed,  but  got  $600 
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on  interest  from  the  bank  on  the  secnrity  of  the  check,  and  yet  be  testifies 
that  at  that  very  time  his  wife  bad  $2,300  in  gold  lying  idle,  and  he  had 
$950  of  his  own  in  bonds.  In  the  language  of  the  court  in  Catts  v.  Phelan, 
supraj  this  transaction  seems  to  have  been,  on  the  part  of  Jeremiah  Elliott,  ^'  a 
deeply  concocted,  deliberate,  gross  and  most  wicked  fraud."  There  must  be  a 
decree  that  the  plaintiff  recover  of  the  defendant,  Jeremiah,  the  sum  of 
$7,981.97,  with  legal  interest  from  October  1,  1873,  together  with  costs,  and 
that  the  property  mentioned  in  the  bill  be  held  by  the  parties  claiming  it  in 
trust  for  the  plaintiff,  and  that  the  same  be  sold  to  satisfy  this  decree. 

g  761.  Toldable  for  frand,  not  rold.— A  coatraot  is  not  rendered  void  for  fraud,  but  void- 
able only,  at  the  option  of  the  party  defrauded.  This  is  the  rule  both  in  law  and  in  equity, 
whether  the  fraud  was  committed  by  one  of  the  contracting  parties  upon  the  other,  or  by 
both  upon  persons  not  parties  to  the  transaction.  If  perpetrated  by  one  party  on  the  other, 
the  contract  remains  operative  and  in  force  untU  it  is  disaffirmed  by  the  injured  party.  Fore- 
man r.  Bigelow,  4  Cliff.,  541. 

§  762.  Receiving  of  benefits  of  contract  by  defhinded  party. —  Although  a  party  was  de- 
ceived and  overreached  by  a  contract  for  the  use  of  a  patented  machine  in  a  certain  locality, 
on  the  payment  of  a  certain  sum  per  week,  yet,  if  he  continues  to  use  the  machine,  he  must 
conform  to  the  terms  of  the  contract  as  to  payment.    Brooks  v.  StoUey,  8  McL.,  527. 

§768.  Property  acquired  under  firaudnlent  contraet  —  Exeeated.— Though  a  contract 
contains  clauses  which  would  authorize  its  rescission  on  the  ground  that  it  was  a  fraud  on 
one  of  the  parties  thereto,  yet  neither  party  can  appropriate  to  his  own  use  the  joint  property 
of  both  acquired  under  the  contract  without  paying  therefor.  So  far  as  the  contract  has 
been  executed,  both  parties  are  bound,  and  the  right  of  each  in  the  property  acquired  under 
the  contract  must  be  respected.    Western  Union  Tel.  Co.  v.  Kansas  Pac.  R*y  Co.,  4  Fed.  R,  292. 

^  764.  Agreement  to*preTent  competition  at  sale  of  public  lands.— It  seems  that  an 
agreement  to  combine  and  prevent  competition  at  a  sale  of  public  land  is  fraudulent  and 
void,  and  vitiates  all  contracts  based  thereon.    Walworth  v.  Kneeland,  15  How.,  853. 

g  764a.  Frandnlent  contraet  by  pnblle  officer  —  Snrronnding  cirenmBtanees.— Though 
an  officer  may  have  full  power  to  enter  into  a  contract,  yet  the  contract  may  be  void  for  fraud 
as  having  been  made  by  the  collusion  of  the  officer,  and  all  negotiations  and  circumstances 
surrounding  the  contract,  as  well  as  its  terms,  may  be  examined  to  prove  the  fraud.  Hitch- 
cock r.  City  of  Galveston,  8  Woods,  202. 

^  764b.  Contract  by  government  agent  — Fraud  6n  gorernment— Action  thereon.— 
Three  persons,  one  of  them  the  government  agent  who  had  charge  of  letting  the  contract, 
entered  into  an  agreement  by  which  two  were  to  do  the  work  and  each  was  to  have  one-third 
the  profits.  Held,  that  such  a  contract  was  a  fraud  on  the  government,  and  that  an  action 
founded  thereon  by  one  paitner  against  the  other  could  not  be  maintained.  Bartle  v,  Cole- 
man, 8  Cr.  C.  C,  288. 

S  766.  Misrepresentation  as  to  legal  effect— Ignoranee  of  the  terms.— A  misrepresenta- 
tion as  to  the  legal  effect  of  a  written  contract  has  no  effect  on  the  binding  force  of  the  con- 
tract where  the  facts  were  known ;  and  where  a  party  entering  into  a  written  contract  does 
not  read  it  or  take  any  pains  to  acquaint  himself  with  the  terms  thereof,  he  will  not  be  heard 
to  say  that  he  was  ignorant  of  and  mistaken  as  to  its  terms  and  obligations.  Upton  v.  Trib- 
ilGOck,  1  Otto,  49. 

$  766.  Hisrepresentation  as  to  ftatnre  act. —  Misrepresentations  at  the  time  of  making  a 
contract  as  to  what  would  be  done  thereafter,  and  not  as  to  a  present  or  then  existing  fact, 
nre  insufficient  to  avoid  the  contract     Hale  v.  Continental  Life  Ins.  Co.,  12  Fed.  R.,  860. 

g  767.  Forgery  —  Note  —  Mortgage. — A  wife  signed  a  mortgage  of  her  land  to  secure  a 
note  given  by  her  husband  for  the  benefit  of  a  firm  of  which  her  husband  was  a  member,  and, 
in  order  to  give  the  note  greater  negotiability,  the  wife*s  name  was  forged  to  the  note.  Held, 
that  this  forgery  invalidated  both  the  note  and  the  mortgage  in  the  hands  of  an  innocent 
porchaser.    Mersman  v,  Werges,  1  MoC,  531  (CoNV.,  §§  407,  406). 

§  768.  Aetlon  on  sealed  Instrnment—  Frand  in  eonsideration  and  in  execution. —  Fraud 
in  the  consideration  of  a  sealed  instrument  cannot  be  set  up  in  an  action  at  law  between  the 
parties;  but  fraud  in  the  execution  of  the  instrument  may  be.  Hartshorn  v.  Day,  19  How., 
211  (§$1585-88). 

*g  769.  Aetlon  for  damages  for  breach  of  eon  tract-  Fraud.—  The  question  of  fraud  can- 
not be  considered  in  an  action  for  damages  for  breach  of  contract  And  if  the  jury  should 
be  disposed  to  infer  it  from  the  evidence,  it  ought  not  to  influence  their  verdict,     Willings  v. 

Conaequa,*  Pet  C.  C,  801. 
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V.    CON8TEUCTION   AND   InTERPBETATION. 

1.  In  General, 
Summary  —  Ordinary  terms  taken  in  ordinary  sense;  expert  testimony ,  g  770. 

§  770.  Ordinary  terms  must  be  taken  in  their  ordinary  meanings.  So  where  the  language 
of  certain  guaranties  of  indemnity  was  plain,  it  was  held  that  expert  testimony  was  inad- 
missible to  show  that  certain  expressions  used  in  them  had  a  technical  meaning.  Moran  t;. 
Prather,  §§  771-776. 

[Notes.—  See  g§  777-891.] 

MORAN  v.  PRATHER. 
(28  WalUce,  492-503.     1874.) 

Error  to  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Prather,  defendant  in  error,  with  one  Thoregan  and 
two  others,  was  owner  of  the  steamboat  "  Bartable,''  which  was  liable  to  debts 
of  large  amount  for  expenses  incurred  in  building  and  navigating  her.  Thore- 
gan sold  his  interest  to  Prather,  September  25,  1868;  and  Prather  bound  him- 
self to  hojd  Thoregan  harmless  from  all  debts  of  the  boat  and  owners  then 
existing.  On  Septenjber  21,  1869,  Prather,  being  then  owner  of  seventeen 
thirty-seconds  of  the  steamboat,  sold  his  interest  to  one  Mary  Barker,  who 
agreed  to  save  him  harmless  from  all  debts  then  existing  on  the  steamboat. 
Certain  creditors  of  the  steamboat  had  given  to  Prather  the  following  instru- 
ment: 

"New  Orleans,  September  20,  1869. 

"We,  the  undersigned  creditors  of  the  steamboat  Bartable,  do  hereby  agree 
to  release  J.  6.  Prather  of  St.  Louis  from  all  indebtedness  due  us  by  the  said 
steamboat  so  far  as  the  said  Prather  is  concerned. 

"  MoRAN  &  Noble,  Brady  &  Palmer, 

"  McClosky  &  Mason,  J.  S.  Simonds, 

"  T.  R  Medley,  D.  C.  McCan." 

Moran  &  Noble  also  gave  to  Prather  the  following  instrument: 

"New  Orleans,  September  20,  1869. 

"  We,  the  undersigned,  of  the  cit\'  and  state  aforesaid,  do  hereby  bind  our- 
selves and  our  heirs,  in  solido^  to  defend  and  save  the  said  J.  G.  Prather  of  St. 
Louis,  state  of  Missouri,  seventeen  thirty-seconds  owner  of  the  steamboat  Bar- 
table,  free  and  harmless  of  any  and  all  claims  and  demands  that  inay  arise  or 
he  brought  againM  said  steamboat^  excepting  those  above  signed. 

"  Moran  &  Noble." 

Mrs.  Barker  did  not  pay  the  debts  according  to  her  contract,  but  two  differ- 
ent suits  for  debts  existing  prior  to  September  20, 1869,  were  instituted  against 
the  former  owners,  and  the  judgments  obtained  in  these  suits  Prather  was  ulti- 
mately obliged  to  satisfy.  Prather  brought  suit  in  the  court  below  against 
Moran  &  Noble  upon  their  contract  of  indemnity,  and  obtained  a  verdict  for 
the  amount  of  the  judgments  he  had  been  obliged  to  pay.  The  defendants  ex- 
cepted to  the  admission  of  certain  evidence  and  the  rejection  of  certain  other 
evidence  as  appears  in  the  opinion,  and  brought  the  case  to  this  court. 

Opinion  by  Mr.  Jusiice  Clifford. 

The  errors  assigned  are:  (1)  That  the  circuit  court  erreii  in. excluding  the 
evidence  offered  by  the  defendants  that  the  words  "steamboat  debts"  mean 
such  debts  as  constitute  a  lien  or  privilege  on  the  steamboat  for  necessary  sup- 
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plies,  materials,  repairs  and  wages;  that  they  do  not  indade  debts  which  can- 
not  be  enforced  against  the  steaniboat  by  any  of  the  conservatory  laws  of  the 
state.  (2)  That  the  court  erred  in  admitting  the  testimony  offered  by  the 
plaintiff  that  the  steamboat,  at  the  time  of  the  sale,  was  a  very  valuable  vessel, 
that  the  interest  of  the  plaintiff  was  worth  much  more  than  the  amount  for 
which  it  was  sold,  and  that  it  was  understood  at  the  time  of  the  sale  that  the 
purchaser  should  assume  and  protect  the  plaintiff  from  all  existing  debts  of 
the  steamboat,  and  that  the  purchaser  should  give  a  bond  to  that  effect.  (3) 
That  the  instructions  given  to  the  jury  were  erroneous.  (4)  That  the  court 
erred  in  refusing  to  instruct  the  jury  as  requested  by  the  defendants. 

§  771.  E}xperU  may  be  called  usually  to  explain  technical  phrases. 

1.  Cases  arise  undoubtedly  in  which  the  testimony  of  expert  witnesses  is  ad- 
missible to  explain  terms  of  art  and  technical  words  or  phrases,  and  it  may  be 
admitted  that  a  written  instrument  may  be  so  interspersed  with  such  technical 
terms  that  it  would  be  error  in  the  court  to  exclude  the  testimony  of  persons 
skilled  in  such  matters,  if  duly  offered  by  the  proper  party  in  the  litigation. 
Seymour  v,  Osborne,  11  Wall.,  646.  Terms  of  art,  in  the  absence  of  parol  testi- 
mony, must  be  understood  in  their  primary  sense,  unless  the  context  evidently 
shows  that  they  were  used  in  the  particular  case  in  some  other  and  peculiar  sense, 
in  which  case  the  testimony  of  persons  skilled  in  the  art  or  science  may  be  ad- 
mitted to  aid  the  court  in  ascertaining  the  true  intent  and  meaning  of  that  part 
of  the  instrument;  but  the  words  of  the  instrument  which  have  reference  to 
the  usual  transactions  of  life  must  be  interpreted  according  to  their  plain,  ordi- 
nary and  popular  meaning;  and  the  rule  is  that  parol  evidence  is  not  admis- 
sible to  contradict  or  vary  such  an  instrument.  1  Greenl.  on  Ev.,  12th  ed., 
§  2S5;  1  Taylor  on  Ev.,  6th  ed.,  §  367. 

§  7  72.  The  gxiaranties  yiveti  in  the  case  at  bar  are  to  be  interpreted  according 
to  their  ordinary  meaning. 

Difficulty  will  sometimes  arise  in  determining  whether  the  particular  term  or 
phraso  in  question  is  used  in  a  technical  or  in  a  popular  sense,  but  the  court  is  of 
the  opinion  that  no  such  difficulty  is  presented  in  this  investigation.  Instead 
of  tiiat  it  is  quite  clear  that  neither  the  words  of  the  guaranty  given  by  the 
plaintiff  to  his  vendor  when  he  made  his  second  purchase,  nor  the  words  used 
in  the  guaranty  given  by  the  defendants  to  the  plaintiff,  are  either  doubtful 
or  ambiguous,  nor  are  the  words  of  either  of  those  contracts  of  a  character  to 
afford  the  slightest  support  to  the  proposition  that  parol  testimony  of  any  kind 
would  be  admissible  to  contradict,  vary  or  to  unfold  or  expound  their  ordinary 
signification  and  meaning. 

By  the  allegation  of  the  petition  it  appears  that  the  plaintiff,  when  he  made 
his  second  purchase,  bound  and  obligated  himself  to  hold  his  vendor  free  and 
harmless  of  all  debts  of  the  steamboat  and  owners,  existing  against  the  steam- 
boat at  the  date  of  the  sale,  and  to  reimburse  him  for  any  and  all  debts  then 
existing  that  he  should  be  compelled  to  pay  on  account  of  his  having  been  an 
owner  of  the  same.  Language  equally  clear,  comprehensive  and  decisive  is 
employed  in  the  guaranty  given  by  the  defendants  to  the  plaintiff  when  he 
transferred  his  entire  interest  to  the  person  in  whose  behalf  the  defendants 
executed  the  guaranty  which  .is  the  foundation  of  the  present  suit.  Subject  to 
the  exception  before  stated,  they  bound  themselves  and  their  heirs  in  solido  to 
defend  the  plaintiff,  and  save  him  free  and  harmless  of  any  and  all  claims  and 
demands  that  may  arise  or  be  brought  against  the  steamboat,  which  language 
is  neither  technical  nor  ambiguous,  and  it  certainly  falls  within  that  class  of  ex- 

847 


§g7i«r7?4v      CONTRACTS.— CONSTRUCTION  AND  INTERPRETATION. 

pfessions  vvhicli  6y  all  the  authorities  must  be  interpreted  aecordmg  to  their* 
plain,  ordinary  and  popular  meaning.    2  Taylor  on  Ev.,  6th  ed.,  §  1034;  Rob- 
efrtson  v,  French,  4  East,  135. 

'  Where  the  words  of  auy  written  instrament  are  free  from  ambiguity  in  them- 
sidlves,  and  where  the  external  ciroumstances  do  not  create  any  doubt  or  diffi- 
culty as  to  the  proper  application  of  the  words  to  the  claimants  under  the 
instrument,  or  the  subject-matter  to  which  the  instrument  relates,  such  an  in- 
strument, said  Tindal,  C.  J.,  is  always  to  be  construed  according  to  the  strict, 
plain,  common  meaning  of  the  words  themselves,  and  that  in  such  cases  evi- 
dence dehors  the  instrument  for  the  purpose  of  explaining  it,  according  to  the 
surmised  or  alleged  intention  of  the  parties  to  the  instrument,  is  utterly  inad- 
missible. Shore  v,  Wilson,  9  Clark  &  F.,  355 ;  Mallan  v.  May,  13  Mees.  & 
Wels.,  517. 

All  the  facts  and  circumstances  may  be  taken  into  consideration,  if  the 
language  be  doubtful,  to  enable  the  court  to  arrive  at  the  real  intention, 
of  the  parties,  and  to  make  a  correct  application  of  the  words  of  the  contract 
to  the  subject-matter  and  the  objects  professed  to  be  described,  for  the  law 
concedes  to  the  court  the  same  light  and  information  that  the  parties  enjoyed, 
so  far  as  the  same  can  be  collected  from  the  language  employed,  the  subject- 
matter,  and  the  surrounding  facts  and  circumstances.  Addison  on  Contracts, 
6th  ed.,  918.  Ambiguous  words  or  phrases  may  be  reasonably  construed 
to  effect  the  intention  of  the  parties,  but  the  province  of  construction,  except 
when  technical  terms  are  employed,  can  never  extend  beyond  the  language 
employed,  the  subject-matter,  and  the  surrounding  circumstances.  Nash  v, 
To"wne,  5  Wall,  689  (§§  1039-42,  infra).  Apply  that  rule  to  the  case  and  it  is. 
clear  that  the  evidence  offered  by  the  defendants  was  properly  excluded,  and 
that  the  exception  under  consideration  must  be  overruled. 

§  773.  Evidence  that  an  article  was  sold  at  imuch  less  than  its  market  value  is 
admissible  as  throwing  light  on  the  circumstances  of  the  sale. 

2.  Evidence  was  introduced  by  the  plaintiff  at  the  trial  that  his  interest  in 
the  steamboat  was  worth  much  more  than  the  amount  for  which  the  same  was 
sold,  and  that  it  was  understood  at  the  time  of  the  sale  that  the  purchaser 
should  assume  and  protect  the  plaintiff  from  all  existing  debts  of  the  vessel 
and  give  a  bond  to  that  effect.  Exception  was  taken  by  the  defendants  to  the 
ruling  of  the  court  in  adniitting  that  testimony,  which  ruling  is  the  foundation 
of  the  next  assignment  of  errors. 

Parol  evidence  is  certainly  not  admissible  to  contradict,  vary  or  control  a 
written  contract,  but  the  evidence  in  question  in  this  case  is  not  subject  to  any 
guch  objection,  whether  applied  to  the  guaranty  given  by  the  plaintiff  to  his 
vendor  or  to  the  bill  of  sale  given  to  the  plaintiff  by  the  purchaser  of  bis  inter- 
est in  the  steamboat.  Much  less^was  paid  for  that  interest  than  its  market 
value,  the  evidence  of  which  was  properly  admissible  as  showing  the  surround- 
ing circumstances  at  the  time  the  bill  of  sale  was  executed,  and  also  to  show 
the  circumstances  which  induced  the  purchaser  to  give  the  guaranty  executed 
by  the  defendants. 

§  7  7  4,  Instructions  given  in  the  case  at  bar  were  not  erroneous. 

3.  Specifications  of  error  under  the  third  assignment  involve  the  same  ques- 
tion, or  some  phase  of  the  same  question,  as  that  contained  in  one  or  the  other 
of  the  two  preceding  assignments.  The  defendants  insisted  in  the  court  below, 
and  still  insist,  that  the  phrase  ^^  steamboat  debts''  is  a  technical  phrase,  and 
that  it  did  not  include  any  debts  except  such  as  constitute  a  lien  on  the  steaiUr 
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boat.  Attempt  is  made  to  set  op  that  theory  by  exceptions  to  the  charge 
as  well  as  by  exceptions  to  the  ratings  of  the  court,  but  several  answers  may 
be  given  to  the  theor}^  either  of  which  is  sufficient  to  show  that  the  excep- 
tions are  not  well  founded:  (1)  That  the  language  of  the  guaranty  is  not  cor- 
rectly reproduced.  (2)  That  the  phrase  referred  to  is  not  a  technical  phrase 
within  the  meaning  of  the  rules  of  evidence  applicable  in  such  cases.  (3)  That 
by  the  true  construction  of  the  guaranty  it  includes  all  existing  debts  con- 
tracted for  repairs,  supplies  and  running  expenses  for  and  on  account  of  the 
steamboat^  for  which  the  plaintiff,  as  owner,  was  liable  at  the  time  of  the  sale 
and  purchase.  Evidently  the  object  of  the  agreement  of  guaranty  was  to 
secure  the  plaintiff  against  all  liability  arising,  from  his  part  ownership  of  the 
steamboat.  It  was  his  liabilitv  and  not  that  of  the  steamboat  which  was  to 
be  protected  from  "all  claims  and  demands  that  may  arise  or  be  brought 

against  the  steamboat." 
4.  Certain  requests  for  instruction  were  also  presented  by  the  defendants, 

which  were  refused  by  the  presiding  justice,  and  the  court  here  is  of  the  opinion 

that  all  of  them  were  properly  refused. 

§  776.  Partnership  may  he  proved  by  parol  evidence. 

Partnership  may  be  proved  by  parol  as  well  as  by  written  evidence,  which  is 
sufficient  to  show  that  the  ruling  of  the  circuit  judge  in  refusing  the  first 
request  is  correct,  and  enough  has  already  been  remarked  in  response  to  the 
first  exception  to  show  that  the  other  requests  for  instruction  were  properly 
refused,  for  the  plain  reason  that  every  one  of  them  sets  up  an  erroneous 
theory  of  the  guaranty  which  is  the  foundation  of  the  suit.  Evidence  of  usage 
was  offered  by  the  defendants  to  limit  the  legitimate  sco]:>eand  operation  of  the 
instrument  of  guarant}',  but  it  was  excluded  by  the  court  for  reasons  so  mani- 
festly proper  that  no  argument  is  necessary  to  vindicate  the  action  of  the 
court.  Thompson  v.  Riggs,  5  Wall.,  679;  Bliven  v.  New  England  Screw  Co., 
23  How.,  431  (§§  1306-1308,  infra)\  Addison  on  Contracts,  6th  ed.,  935. 

§  776.   Usage  cannot  affect  a  contract  in  which  the  terms  are  plain. 

Usage  cannot  be  incorporated  into  a  contract  which  is  inconsistent  with  the 
terms  of  the  contract;  or,  in  other  words,  where  the  terms  of  a  contract  are 
plain,  usage  cannot  be  permitted  to  affect  materially  the  construction  to  be 
placed  upon  it,  but  when  the  terms  are  ambiguous,  usage  may  influence  the 
judgment  of  the  court  in  ascertaining  what  the  parties  meant  when  they  era- 
ployed  those  terms.  Apply  those  rules  to  the  case,  and  it  is  dear  that  the 
theory  of  the  controversy  assumed  by  the  circuit  judge  in  all  his  rulings  and 
in  the  instructions  which  he  gave  to  the  jury  is  correct.  Conclusive  proof  of 
that  proposition  is  found  in  the  language  of  the  guaranty,  by  which  the  defend- 
ants covenanted  to  save  the  plaintiff  free  and  harmless  of  any  and  all  claims 
and  demands  that  may  arise  or  be  brought  against  the  steamboat,  except  such 
as  were  relinquished  by  the  instrument  in  writing  executed  on  the  same  day. 

Judgment  affirnied, 

%  777.  Constraction  for  court  or  Jury.—  It  is  the  duty  of  the  court  to  construe  a  written 
contract.  But  if  the  agreement  is  not  in  writing^,  it  is  a  question  of  fact  for  the  jury  to  de- 
termine, from  aU  the  evidence  In  the  case,  what  the  contract  was  between  the  parties.  Dawes 
r.  Peebles,*  6  Fed.  R..  856. 

6  778.  While  it  is  true  that  as  a  general  rule  the  interpretation  of  written  contracts  belongs 
to  the  court  and  not  to  the  jury,  yet  there  are  cases  in  which,  from  the  different  senses  in 
which  the  words  are  used,  or  their  obscure  and  indeterminate  reference  to  unexplained  cir- 
cumstances, the  true  interpretation  of  the  language  may  be  left  to  the  consideration  of  the 
jury  for  the  purpose  of  carrying  into  effect  the  real  intention  of  the  parties.  Brown  r. 
McGraw,  14  Pet.,  493. 
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§  779.  Where  a  writing  is  indefinite  the  court  should,  if  requested,  construe  it,  taking  into 
consideration  for  that  purpose  the  relations  and  circumstances  of  the  interested  parties. 
Ward  V,  United  States,  14  Wall.,  89. 

§  780.  If  the  evidence  tends  to  prove  a  contract  relied  on  by  a  party,  the  court  should 
either  submit  such  evidence  to  the  consideration  of  the  jury,  or  if,  in  the  opinion  of  the 
court,  there  are  no  material  extraneous  facts  bearing  cm  the  question,  and  the  contract  relied 
on  must  be  det-ermined  by  commercial  correspondence  alone,  interpret  this  coiTespondence, 
and  inform  tlie  jury  whether  it  proves  the  contract  to  be  of  the  character  contended.  Drakely 
V.  Gregg,*  8  Wall.,  a43. 

§  781.  Conrt  cannot  make  aeontract  for  the  parties. —  A  court  has  no  power  over  a 
transaction  to  make  it  other  than  or  different  from  what  the  parties  themselves  made  it 
Dean  w.  Nelson,  10  Wall.,  171. 

§  783.'  There  may  be  a  valid  warranty  by  the  parties  to  a  contract  against  the  occurrence  of 
a  future  event,  but  a  court  will  not  interpolate  such  a  warranty  into  a  contract.  The  duty  of 
the  court  is  not  to  make  contracts  for  parties,  but  to  interpret  the  contracts  of  parties  as  it 
finds  them.  Parties  must  take  the  consequences,  both  of  what  is  stipulated  and  what  is 
omitted ;  and  a  court  can  neither  add  to  the  one  n'or  detract  from  the  other.  Osborn  v. 
Nicholson,  13  Wall.,  654. 

§  783.  Intention. —  The  intention  of  the  parties  is  to  govern  in  all  contracts.  Evans  v, 
Cleveland  &  Pittsburg  R'y  Co.,*  5  Phil.,  514. 

g  784.  In  the  interpretation  of  written  contracts,  the  courts  are  bound  to  ascertain  and  de- 
clare the  intention  of  the  parties  to  them.    The  Propeller  S.  O.  Ives,  Newb.,  210. 

^  785.  It  is  a  rule  that  the  intention  of  the  parties  is  to  govern ;  and  where  some  technical 
rule  of  law  imports  to  the  parties  an  intent  contrary  to  what  they  plainly  intended,  to  justify 
such  technical  construction,  the  rule  must  be  positive  and  well  settled.  Garnett  v.  Macon, 
3  Marsh.,  217. 

§  786.  Where  the  language  of  a  covenant  in  a  contract  is  broader  than  the  recitals,  the  in- 
tent is  to  be  ascertained  fixim  the  whole  instrument.    Lamb  v.  Davenport,  1  Saw.,  624. 

g  787.  The  rule  that  a  thing  which  is  within  the  intention  of  the  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letter;  and  a  thing  which  is  within  the  letter  of 
the  statute  is  not  within  the  statute  unless  it  be  within  the  intention  of  the  makers,  applies 
as  well  to  written  instruments  as  to  statutes.     Insurance  Co.  i*.  Gridley,  10  Otto,  615. 

§  788.  A  warranty  obviously  contradictory  to  the  evident  intention  of  the  parties  to  a  con- 
tract will  not  be  implied.    Gray  v.  Sims,  8  Wash.,  280. 

g  789.  how  ascertained. —  Every  contract  is  morally  binding  on  the  parties  in  the  sense 

in  which  it  is  understood  by  them  at  the  time  it  was  made ;  and  it  is  to  the  same  extent,  and 
no  further,  binding  on  them  in  law  when  this  can  be  clearly  ascertained.  All  rules  for  the 
interpretation  of  contracts  have  for  their  object  to  ascertain  what  this  common  understand- 
ing of  the  parties  is,  and  when  it  is  discovered  the  law  comes  forward  and  applies  itself  to 
their  mutuiil  and  common  intention,  and  holds  the  parties  bound  by  their  agreement  thus  far 
and  no  further.  While  it  is  true,  as  a  rule,  that  the  intention  of  the  parties  is  to  be  collected 
from  the  words  in  which  the  contract  is  expressed,  yet  it  is  the  intention  tliat  is  to  be  sought. 
The  language  may  be  ambiguous  and  susceptible  of  two  interpretations,  or  it  may  have  a 
peculiar  sense  in  local  usage,  or  in  its  application  to  the  subject-matter  of  the  particular  con- 
tract, which  makes  the  words  more  or  less  comprehensive  than  the  words  naturally  import 
when  taken  by  themselves.  In  such  cases  courts  are  obliged  to  look  beyond  the  words.  The 
Ada,  Da  v.,  411. 

g  790.  Parties  have  a  right  to  make  thoir  own  contracts;  and  when  they  are  fairly  made 
and  do  not  contravene  any  positive  law  or  rule  of  public  policy,  they  must  be  carried  into 
effect  according  to  the  intention  of  the  parties,  to  be  derived  from  the  language  employed, 
the  surrounding  circumstances,  and  the  subject- matter.    Donahoe  v,  Kettel,  1  Cliff.,  141. 

§  791.  Where  the  language  of  a  contract  is  plain  and  clear  it  must  be  understood  that  the 
parties  mean  what  they  have  plainly  expressed,  and  in  such  case  there  is  nothing  left  for  con- 
struction. But  if,  from  a  view  of  the  whole  instrument,  the  evident  intention  of  the  parties 
is  different  from  the  literal  import  of  the  terms  employed  to  express  their  intention  in  a  par- 
ticular part  of  the  instrument,  that  intention  should  prevail,  notwithstanding  it  may  appear 
to  be  inconsistent  with  such  particular  part,  for  the  reason  that  the  construction  of  the  con- 
tract in  the  case  supposed  ought  not  to  depend  on  any  formal  arrangement  of  the  words,  but 
should  be  collected  from  every  part  of  the  same  as  applied  to  the  subject-matter  to  which  it 
relates.  Words  are  to  be  taken  in  their  popular  and  ordinary  meaning,  unless  some  good  rea- 
son appears  to  show  that  they  were  used  in  a  different  sense,  and  the  whole  instrument  is  to 
be  viewed  and  compared  in  aU  its  parts,  so  that  every  part  of  it  may  be  consistent  and  effectual. 
IbidL 

g  792.  In  ascertaining  the  meaning  of  a  contract  construction  must  be  resorted  to  when  the 
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words  employed  are  indefinite  and  undefined,  and  where,  also,  if  the  words  are  taken  in  their 
strict  primary  sense,  the  contract  could  not  be  carried  into  effect.  In  the  latter  case  the  rule 
ie  that  the  intention  of  the  parties  ^raust  govern  as  it  is  collected  from  the  words  of  the  con- 
tract and  the  subject-matter  to  which  it  relates.    Rich  v.  Farrott,  1  Cliff.,  58. 

§  79S.  Every  contract  is  to  be  interpreted  according  to  the  intention  of  the  parties.  In 
seeking  that  intention  it  must  be  given  every  reasonable  construction,  for  it  is  not  to  be  pre- 
sumed that  the  parties  intended  anything  either  senseless  or  absurd.  Buckingham  v.  Jack' 
8QO,*4Biss..  295. 

§  794.  In  the  construction  of  a  contract  the  question  is  one  of  intention  rather  than  of 
grammatical  arrangement;  but  where  there  is  nothing  on  the  face  of  a  note  which  goes  to 
show  that  the  intention  of  the  parties  was  different  from  that  naturally  imported  by  the 
grammatical  arrangement,  then  only  that  construction  can  be  given  which  the  words  require. 
So  where  a  note  was  payable  to  A.,  B.,  C.  or  D.,  it  was  held  that  it  was  payable  to  either  of 
the  four  individually,  and  not  either  to  the  first  three  or  the  fourth.  Samuels  v,  Evans,  1 
McLk,  474.    See,  also,  Spaulding  v.  Evans,  2  McL.,  189. 

§  79o.  In  order  to  give  an  agreement  a  fair  and  just  construction,  and  to  ascertain  the 
sobetantial  intent  of  the  parties,  which  is  the  fundamental  rule  in  the  construction  of  all 
contracts,  the  court  will  look  carefully  to  its  substance  rather  than  its  mere  form.  Canal  Co. 
V.  HU1,»  15  Wall,  94. 

i  7M.  In  the  construction  of  a  written  contract  the  intention  of  the  parties  is  to  govern, 
and  this  is  to  be  ascertained  from  the  contract.  Where  parties  have  made  an  express  con- 
tract none  can  be  implied.  The  meaning  and  intention  of  the  parties  is  to  be  ascertained 
from  the  face  of  the  instrument  and  by  the  application  of  common  sense  to  the  particular 
case.  The  court  will  not  confine  itself  to  particular  expressions,  but  will  collect  the  intention 
from  the  whole  instrument.  Every  part  must  have  its  effect.  Where  there  are  mutual  cove- 
nants or  acts  they  are  to  be  construed  to  be  dependent,  unless  a  contrary  intention  appears. 
Green  «.  Town  of  Dyersburg,  2  Flip.,  498. 

§  797.  While  it  is  true  that  the  intention  of  the  parties  to  a  written  contract  is  to  be  car- 
ried out,  yet  the  only  safe  rule  is  to  ascertain  that  intention  from  the  language  used  by  the 
parties.    Peckham  v.  Lyon,  4  McL,  60. 

g  798.  In  the  case  of  a  contract,  the  purpose  of  construction  is  to  ascertain  the  intention 
of  the  parties  contracting.  But  if  the  intention  of  the  parties  cannot  be  determined  from 
the  language  of  the  instrument  itself,  it  is  to  be  sought  for  in  the  situation  of  the  parties, 
and  the  subject-matter  of  the  contract,  aided  by  certain  rules  of  construction  which  are  pre- 
sumed to  be  in  accordance  with  the  intention  of  the  parties.  Howenstein  u  Barnes,  6  Dill., 
488. 

i  799.  An  agreement  In  a  charter-party  that  the  carrier  shall  receive  a  certain  freight,  and, 
if  freights  shall  advance,  then  an  additional  sum,  is  one  which  should  receive  a  liberal  con- 
struction. Where  a  contract  is  fairly  made,  it  must  receive  a  reasonable  construction,  so  as 
to  carry  into  effect  the  intention  of  the  parties,  and  in  general  that  intention  must  be  gath- 
ered from  the  language  employed,  the  subject-matter  and  the  surrounding  circumstances. 
Barreda  v,  Silsbee,  21  How.,  161. 

8  800.  In  case  of  a  latent  ambiguity  in  a  written  instrument,  the  real  intention  of  the 
parties  is  to  govern ;  and  this  is  to  be  gathered  from  the  words  of  the  instrument  taken  alto- 
gether, rejecting  such  as  are  inconsistent  with  that  intention,  or  are  properly  to  be  deemed 
subordinate,  as  accidents  and  not  as  incidents  thereto.  This  doctrine  is  to  be  applied  to  all 
instruments  where  the  intention  is  to  be  sought  for  and  executed.  Cleaveland  v.  Smith,  2 
Story,  237. 

§  801.  All  contracts  are  to  hare  a  rational  construct  ion,  and  one  consistent  with  the  prin- 
ciples of  common  sense  and  humanity.  Therefore  a  contract  which  bnund  a  ship  to  carry 
'*  all  such  lawful  passengers'*  as  the  agent  of  the  other  party  might  think  proper  to  ship,  it 
was  held  that  the  word  "all"  meant  a  reasonable  number,  and  no  more.  The  ship  was 
bound  to  carry  no  more  than  Could  be  carried  by  her  with  reasonable  comfort  and  safety. 
The  Ship  Hound,*  27  Law  Rep.  (17  N.  S.),  34. 

g  802.  Language  most  gorern.— The  meaning  of  a  contract  can  only  be  understood  by  the 
laoi^uage  which  the  parties  have  used,  and  that  must  govern  the  construction  unless  decis- 
ions have  been  made  by  which  a  fixed  meaning  has  been  given  to  the  expressions  used.  Wat- 
son V.  Insurance  Co.  of  North  America,  2  Wash.,  153. 

§  808.  The  evident  undei'standing  of  the  parties  to  a  contract  at  the  time  it  was  entered 
into  cannot  control  its  plain  terms.     Maryland  v.  Railroad  Co.,  22  Wall.,  118. 

g  801.  Words  must  be  understood  in  their  ordinary  sense.— Contract<»  created  by  or  en- 
tered into  under  the  authority  of  a  statute  are  to  be  interpreted  according  to  the  language 
useid  in  each  particular  case  to  express  the  obligation  assumed.  In  this,  us  in  other  cases  of 
eoatracts,  the  language  is  to  be  given  its  customary  aud  usual  meaning  if  this  can  be  done. 
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The  object  is  to  find  out  from  the  words  used  what  the  parties  intended  to  do.    Railroad 
Companies  v.  Schutte,  18  Otto,  140  (Bonds,  g§  1830-37). 

i^  805.  The  meaningr  •f  d<»abtfal  expressions  in  a  contract  may  be  ascertained  in  three 
ways:  by  common  acceptation,  by  technical  definition,  and  by  a  reference  to  the  subject  of 
the  contract  and  the  general  usage  in  the  like  kind  of  contracts.  Hodgson  v.  Dexter,  1  Cr. 
C.  C,  111. 

g  806.  Meaning  of  term  at  place  of  contract.—  The  description  of  goods  in  a  contract  of 
sale  muse  be  interpreted  according  to  the  understanding  of  the  term  used  at  the  place  where 
the  contract  is  entered  into.    Pope  v.FiUey,*  8  McC,  190. 

^  807.  Effect  is  to  be  giren  to  all  words  and  prorlsions.—  In  arriving  at  the  meaning  of  a 
contract  a  court  cannot  reject  any  words  which  are  sensible  in  the  connection  in  which  they 
are  used.     Thayer  v,  Wendell,  1  Gall.,  40. 

§  808.  If  one  part  of  a  contract  is  not  repugnant  to  another,  effect  must  be  given  to  every 
part  of  it.     Pulte  v,  D^rby,  5  McL.,  833. 

g  809.  In  searching  for  the  true  interpretation  of  a  written  instrument  such  effect  must  be 
given  to  each  of  its  provisions  as  the  objects  and  designs  of  the  instrument  require,  without 
precisely  weighing  the  effect  of  single  words.  There  is  no  magic  in  particular  words,  but 
.they  must  be  understood  as  they  stand  and  are  used  in  the  particular  instrument.  Washburn 
V,  Gould,  3  Story.  163. 

§  810.  An  instrument  in  writing  should  be  interpreted  by  the  context  so  as  if  possible  to 
give  a  sensible  meaning  and  effect  to  all  its  provisions,  and  so  as  to  avoid  rendering  portions 
of  it  contradictory  and  inoperative  by  giving  effect  to  some  clauses  to  the  exclusion  of  others. 
Ladd  r.  Ladd,  8  Blow.,  2S. 

§  81 1.  Written  contract  —  Extrinsic  OTidence. —  Where  parol  negotiations  have  taken 
place  between  parties,  and  afterwards  a  written  contract  is  entered  into  by  them  in  reference 
to  the  same  subject-matter,  such  written  contract,  so  far  as  it  agrees  with  the  previous  parol 
agreement,  merely  reduces  it  to  writing,  and,  in  the  absence  of  fraud,  ignorance,  mistake  or 
latent  ambiguity,  cannot  be  varied,  impaired  or  explained  by  parol  evidence,  and  if  it  differs 
from  the  original  conversation  the  writing  is  the  declaration  of  a  change  of  intentions,  and 
an  agreement  to  alter  and  rescind  them.    Tilghman  v.  Tilghman,  Bald.,  488. 

§  812.  Where  a  contract  is  duly  entered  into  and  reduced  to  writing,  the  terms  of  the 
writing  are  conclusive.     Calhoun  v.  Vechio,  3  Wash.,  167. 

§  818.  A  parol  agreement,  made  at  the  time  of  entering  into  a  uote  and  policy  of  insurance, 
cannot  be  set  up  to  vary  the  terms  of  the  note  or  policy.  Thompson  v.  Insurance  Co.,  14 
Otto,  259. 

§  814.  Where,  after  preliminary  negotiations,  parties  enter  into  a  written  contract,  all  pre- 
vious verbal  arrangements  are  merged  therein,  and  the  entire  engagement  of  the  parties,  and 
all  conditions  upon  which  its  fulfillment  could  be  claimed,  must  be  presumed  to  be  there 
stated.  If,  by  inadvertence  or  mistake,  provisions  other  than  those  intended  to  be  inserted, 
or  stipulated  provisions,  are  omitted,  the  parties  can  have  recoui-se,  for  correction,  to  a  court 
of  equity,  which  is  competent  to  give  the  necessary  relief ;  but  till  that  is  done  the  contract 
must  be  taken  as  expressing  the  final  understanding  of  the  parties.  Insurance  Co.  i\  Mo  wry. 
6  Otto,  546. 

§  815.  A  writing  which  contains  a  statement  that  a  thing  is  sold,  a  description  of  it,  and 
the  terms  upon  which  it  is  sold,  is  a  written  contract  of  sale,  and  it  is  presumed  that  the 
writing  contains  the  whole  contract,  and  representations  previously  made  and  not  incorpo- 
rated in  the  writing  must  be  excluded  from  consideration  and  will  not  be  considered  to  be  it 
warranty.    Randall  t^.  Rhodes,  1  Curt.,  92. 

§  816.  A  written  contract  which  in  its  terms  is  free  from  ambiguity  must  be  taken  to  be 
the  exponent  of  the  intention  of  the  parties  thereto,  and  cannot  be  varied  or  contradicted  by 
extrinsic  evidence.    McNamara  v.  Gay  lord,*  1  Bond,  802. 

<§  817.  Where  the  intention  of  the  parties  is  evident  from  a  written  contract,  and  there  is 
no  ambiguity,  latent  or  patent,  it  is  inadmissible  to  give  parol  evidence  in  explanation  or  con- 
tradiction of  the  agreement.     Scott  v.  Steamboat  Dick  Keyes,*  1  Bond,  164,  169. 

^  818.  Evidence  of  the  understanding  of  the  parties  in  interest  in  a  transaction  is  inadmis- 
Bible,  but  parol  evidence  is  admissible  for  the  purpose  of  connecting  several  written  instru- 
ments, and  showing  that  they  were  all  parts  of  one  transaction.  Bailey  v.  Railroad  Co.,  17 
Wall.,  105. 

§  819.  A  party  is  not  permitted  to  control  a  written  agreement  by  parol  testimony  of  dec- 
larations or  conversations  at  or  before  the  time  it  was  completed,  which  would  contradict,  add 
to  or  alter  the  written  agreement,  either  in  the  case  of  a  latent  or  patent  ambiguity,  though 
in  either  case,  collateral  facts,  or  the  circumstances  in  which  the  parties  were  placed  when 
the  agreement  was  made,  may  be  given  in  evidence.  Troy  Iron  and  Nail  Factory  v.  Cortdng, 
14  How.,  217. 
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g  820.  Paper  money  in  Tirginia  having  become  depreciated,  the  legislature  enacted  that 
where  debtB  had  been  contracted  in  such  depreciated  currency  they  should  be  discharged  by 
the  payment  of  such  a  sum  in  specie  as  equaled  the  value  of  the  debt  in*  specie  at  the  time  it 
was  contracted.  A  certain  gi*ound  rent  having  been  contracted  for  in  such  depreciated  cuiv 
rency,  it  was  held,  in  an  action  therefor,  that  to  show  its  actual  specie  value  was  not  to  vary 
the  terms  of  a  written  contract    Faw  v.  Marsteller,  2  Cr.,  29. 

iS  82K  What  is  the  true  intent  and  meaning  of  a  written  instrument  is  not  a  matter  of  ex- 
trinsic averment,  but  in  cases  where  there  is  no  latent  ambiguity,  it  depends  on  the  instru- 
ment itself.    United  States  v.  Thompson,  1  Gall.,  891. 

§  822.  A  latent  ambignlty  exists  when  the  words  used  apply  equally  to  two  different  things 
or  subjfcts-matter,  and  its  solution  depends  not  upon  what  was  the  meaning  of  the  grantor 
but  what  was  his  meaning  by  the  words  used.  If  the  words  used  are  clear,  unambiguous  and 
determinate  to  describe  one  person  or  one  subject- matter,  there  can  be  no  latent  ambiguity 
unleas  they  describe  another  equally  well.  .  Babcock  v.  Petttbone,  12  Blatch.,  857. 

§  82S.  Snrroandlng  eireamstanees.—  The  state  of  things  existing  at  the  time,  and  the  cir- 
cnmstances  under  which  a  contract  or  lease  was  made,  may  be  considered  by  the  court  in  aid 
of  its  construction,  and  particularly  as  to  the  subject-matter  thereof.  Canal  Co.  v.  Hill,*  15 
Wall..  94. 

§  824.  When  the  langpiage  of  a  contract  is  such  that,  while  the  words  are  all  sensible  and 
have  a  settled  meaning,  they  consistently  admit  of  two  interpretations  according' to  the  sub- 
ject-matter in  contemplation  of  the  parties,  then  it  seems  that  parol  evidence  should  be  ad* 
mitted  to  show  the  circumstances  under  which  the  contract  was  made,  and  the  subject-matter 
to  which  the  parties  referred.    Peisch  v,  Dickson,  1  Mason,  11. 

§  825.  When  a  contract  fails  to  supply  within  itself  the  means  of  a  clear  and  satisfactory 
interpretation,  extraneous  considerations  may  be  brought  to  bear  to  point  out  and  determine 
tlie  true  intention  of  the  parties.    Tlie  Isaac  I^ewton,*  Abb.  Adm.,  U. 

g  820.  In  construing  a  contract  the  court  has  a  right  to  ascertain  what  the  surrounding 
facts  and  circumstances  were,  in  order  to  determine  the  intention  of  the  parties,  and  the  fall 
legal  purport  of  the  contract  made.    My  rick  v,  Michigan  Central  R'y  Co.,  9  Biss.,  48. 

§  827.  Conversations  had  between  the  parties  to  a  contract  at  the  time  of  entering  into  it 
are  competent  to  show  in  what  sense  a  word  was  used  which  is  capable  of  a  larger  or  narrower 
construction  according  to  the  subject-matter  and  the  circumstances  of  the  particular  cose. 
Those  conversations  may  be  deemed  a  part  of  the  res  gestce,  and  thus  may  be  referred  to  as 
explanatory  of  the  real  intentions  of  the  parties  in  the  use  of  the  word.  Gray  v.  Harper, 
1  Story,  8^ 

§  828.  Parties  may  make  their  own  contracts,  but  the  courts,  in  all  cases  except  where  the 
language  employed  is  so  explicit  and  unambiguous  that  it  must  be  understood  that  the  words 
express  their  own  interpretation,  may  give  the  language  a  reasonable  construction  to  effect 
the  intention  of  the  parties  as  collected  from  the  whole  instrument,  the  subject-matter,  and 
the  surrounding  circumstances.  The  province  of  construction  is  limited  to  the  language  em- 
ployed as  applied  to  the  subject-mMter  and  the  surrounding  circumstances  contemporaneous 
with  the  instrument,  but  courts  are  not  denied  the  same  light  and  information  the  parties 
enjoyed  when  the  contract  was  executed,  and  for  that  purpose  noay  acquaint  themselves  with 
the  persons  and  circumstances  that  are  the  subjects  of  the  written  instrument,  and  are  en- 
titled to  place  themselves  in  the  same  situation  as  the  parties  who  made  the  contract,  so  as 
to  view  the  circumstances  as  they  viewed  them,  and  so  to  judge  of  the  meaning  of  the 
words  and  of  the  correct  application  of  the  language  to  the  things  described.  James  v.  Ly- 
coming Ins.  Co.,  4  Cliff.,  ^a. 

g  829.  Contracts  and  conveyances  must  be  construed  in  the  light  of  the  condition  of  things 
existing  at  the  time^  and  with  reference  to  which  they  were  executed.  Lamb  v,  Davenport* 
1  Saw..  619. 

S$  830.  In  giving  effect  to  a  written  contract  by  applying  it  to  its  proper  subject-matter,  ex- 
trinsic evidence  may  be  given  to  show  the  circumstances  under  which  it  was  made,  when- 
ever* without  the  aid  of  such  evidence,  such  application  could  not  be  made  in  the  particular 
case.     Bradley  v.  Washington,  etc..  Steam  Packet  Ca,  18  Pet.,  99. 

%  801.  Where  letters  are  offered  in  support  of  a  contract  alleged  to  have  been  made  thereby, 
in  their  construction  the  language  used  is  one  element,  and  only  one,  to  be  considered  in  ar- 
riving at  the  intention  of  tlie  writers.  In  determining  the  sense  in  which  the  words  were 
used,  they  should  be  considered  in  connection  with  the  subject-matter  of  the  correspondence, 
the  situation  of  the  parties,  the  thing  to  be  done,  and  the  surrounding  circumstances.  Hen- 
drick  r.  Lindsay,  8  Otto,  147. 

S  8tt.  In  case  of  a  written  contract  evidence  of  surrounding  circumstances  is  allowed  for 
the  purpose  of  ascertaining  the  subject-matter  of  the  contract  or  the  explanation  of  the 
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lerms  used,  but  not  for  the  purpose  of  adding  a  new  and  distinct  undertakinp^.    Maryland  v. 
Railroad  Co.,  22  Wall.,  113. 

g  888. contract  of  ingnraneo. —  While  it  is  true  that  whatever  wai  said  at  the  time  a 

contract  was  entered  into  is  merged  in  the  contract,  anJ  cannot  be  received  to  control,  en- 
large or  restrict  the  contract,  yet  evidence  of  repre^n  tat  ions  at  the  time  of  the  making 
of  a  contract  of  insurance,  as  to  the  previous  use  and  occupation  of  the  premises,  is  admisBi* 
ble  in  lielping  tho  court  to  arrive  at  the  intention  of  the  parties  and  the  true  interpretation 
of  the  contract.     Poor  v,  Hudson  Ins.  Co.,  2  Fed.  R,  439. 

g  S84.  Constrnetion  giren  the  contrnet  by  the  pa rties,— Where  the  raeanin;;  of  a  con- 
tract is  not  clear,  it  is  to  be  construed  in  the  light  of  the  otrcumsiances  surrounding  the  par- 
ties at  the  time  it  was  made,  and  the  practical  interpretation  which  they,  by  tlieir  conduct, 
have  given  to  the  provisions  in  controversy.  P.,  C.  &  St.  L.  R*y  Co.  v.  C,  C.  &  L  C.  R*y  Co.» 
8  Bias.,  488.-. 

§  835.  When  doubt  exists  as  to  the  proper  copstruction  of  an  instrument,  the  practical 
construction  of  the  instrument  by  the  parties  is  entitled  to  great  consideration.  Bat  where 
its  meaning  is  clear  to  the  eye  of  the  law,  the  error  of  the  parties  cannot  control  its  effect. 
Railroad  Co.  v.  Trimble,  10  Wall..  377. 

§  838.  In  construing  written  contracts,  they  must  be  considered  in  the  h'ght  of  the  circum- 
stances and  conditions  in  which  they  originated,  and  of  the  suiisequent  acts  of  tiie  parties 
tendins^  to  show  the  construction  which  they  put  upon  them.    Starr  v,  Stak,*  2  Saw.,  603. 

i^  837.  In  cases  where  the  language  used  by  the  parties  to  the  contract  is  indefinite  or  am- 
biguous, and  hence  of  doubtful  construction,  tho  practical  interpret^ttion  by  the  parties  them- 
selves is  entitled  to  great,  if  not  controlling,  inflaeucd.  In  an  executory  contract,  where  its 
execution  involves  a  practical  construction,  if  the  minds  of  both  parties  concur,  there  can  be 
no  great  danger  in  the  adoption  of  it  by  the  court  as  the  true  oua  Chicago  v.  Sheldon,  8 
Wall.,  54. 

§  88S.  Where  some  doubt  might  exist  as  to  the  proper  construction  of  a  contract,  a  practical 
construction  of  it,  acquiesced  in  by  the  parties  for  sixteen  years,  will  be  held  to  be  conclusive. 
Irwm  v.  United  Slates,  16  How.,  523. 

§  83^),  Where  a  contract  is  silent  as  to  the  time  of  payment,  it  may  be  inferred  from  other 
evidence,  as  usage,  or  the  course  adopted  and  pursued  by  the  parties  under  the  contract. 
Such  evidence  does  not  contradict  any  of  the  terms  of  the  contract,  but  is  mere  supplctory 
matter  showing  the  understanding  and  intention  of  the  parties,  or  i-ather  the  practical  con- 
struction put  by  them  upon  it.    Boody  v.  Rutland  &  Burlington  R*y  Co.,  24  Vt.,  633. 

§  840.  If  the  meaning  of  a  contract  is  at  all  doubtful,  and  the  parties  to  it  have  adopted  a 
particular  construction  of  it  by  their  acts,  and  have  acquiesced  in  such  construction  for  some 
years,  a  court  will  presume  that  the  construction  thus  given  to  it  by  the  parties  is  the  proper 
one.     Nickerson  v,  Atchison,  etc.,  R*y  Co.,  3  McC,  460. 

g  841.  Contracts  constrned  together. —  Successive  contracts,  executed  by  the  same  parties 
with  reference  to  the  same  subject-matter,  are  in  pari  materia,  and  must  be  read  in  connec- 
tion with  each  other  and  in  the  light  of  surrounding  circumstances.  Lamb  v,  Davenport,  1 
Saw.,  624. 

^  843.  Where  two  contracts  between  substantially  the  same  parties  are  made  at  the  same 
time  and  form  a  part  of  the  same  transaction,  they  will  explain  and  control  each  other» 
though  not  in  terms  referring  to  each  oiher.  Rutland  &  Burlington  R*y  Co.  v.  Crocker,*  28 
Vt.,  541. 

§  843.  Where  there  are  several  instruments  relating  to  the  same  subject-matter  they  are  to 
be  construed  as  one  instrument,  and  if  there  be  an  incongruity  in  one  part  of  an  instrument 
it  may  be  explained  by  others,  so  as  to  enable  the  court  to  give  a  consistent  constiniction  to  the 
whole.    Atlantic  Insurance  Co.  v.  Conrad,  4  Wash.,  672. 

§  844.  Where  two  contracts  relating  to  the  same  subject-matter  are  made  at  the  same  time 
and  between  the  same  parties,  they  must  be  construed  together.  Gregory  v.  Marks,  8  Bias., 
45;  Livingston  t;.  Story,  11' Pet.,  386. 

g  845.  Under  the  civil  code  of  Louisiana,  all  '*  clauses  of  agreements  are  to  be  interpreted 
the  one  by  the  other,  giving  to  each  the  sense  that  results  from  the  entire  act;"  and  it  can 
make  no  difference  whether  the  clauses  be  on  one  piece  of  paper  or  on  two  pieces,  or  whether 
there  be  two  separate  instruments,  or  one  contains  the  substance  of  two.  Livingston  v. 
Story,  11  Pet..  886. 

§  840.  Implication.—  Where  a  party  promises  to  slaughter  and  cure  a  certain  number  of 
hogs,  for  a  certain  sum  per  pound  of  meat  produced,  the  fair  implication  of  the  contract  is 
that  the  hogs  are  to  be  furnished  by  the  party  for  whom  the  slaughtering,  etc..,  is  to  be  done. 
Floyd  V.  United  States,*  3  Ct.  CI.,  440. 

§  817.  Necessary  implication  is  as  much  a  part  of  an  instrument  as  if  that  which  is  so  im- 
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pHed  was  plainly  expressed ;  but  omissions  or  defects  in  written  instruments  cannot  bo  sup- 
plied by  virtue  of  that  rule,  unless  the  implication  results  from  the  language  employed  ia 
the  instrument,  or  is  indispensable  to  oarry  the  intention  of  the  parties  into  effect ;  as,  where 
the  act  to  be  done  by  one  of  the  contracting  parties  can  only  be  done  upon  something  of  a> 
corresponding  character  being  done  by  the  opposite  party.  If  the  contract  is  so  framed  that 
it  binds  the  party  contracting  to  do  the  act,  the  law  will  imply  a  correlati-  e  obligation  on  the 
pvt  oC  the  other  party  to  do  what  is  necessary  on  his  part  to  enable  the  party  so  contracting 
to  accomplish  his  undertaking  and  fulfil  his  contract.  Hudson  Canal  Co.  v,  Pennsylvania 
Coal  Co.,  8  Wall.,  283  (g.^  Wd,  903). 

g  848.  What  the  law  looks  to,  in  the  case  of  an  implied  contract,  is  not  the  agreement  of  the 
parties,  but  their  circumstances  and  acts,  and  from  the  circumstanc  es  or  acts  the  law  raises* 
the  duty,  and  implies  the  promise  by  which  the  party  will  be  bound.  While  in  the  case  o(. 
an  express  contract  the  law  measures  the  extent  of  each  party*s  duty  by  the  terms  which  he 
has  expressly  agreed  upon,  yet  in  the  case  of  an  implied  contract  the  terms  are  such  as  rea- 
son and  justice  dictate  in  the  particular  case,  and  which,  therefore,  the  law  presumes  every 
man  undertakes  to  perform.    Huston  v.  United  States,*  Dev.,  56  (171). 

i  849.  The  law  a  part  of  a  edBtraet.~The  execution  laws  of  a  state  in  force  at  the  time  a 
contract  is  made  become  a  part  of  the  contract,  and  land  must  be  sold  under  execution  pur^ 
■uant  to  the  laws  in  force  when  the  contract  was  made.    Bue  v.  Decker,  3  McL.,  57o. 

§  8M.  The  parties  to  a  contract  must  be  understood  as  making  their  contracts  with  refeir- 
ence  to  existing  laws,  and  impliedly  assenting  that  such  contracts  are  to  be  construed,  gov« 
emed  and  controlled  by  such  laws:  and  contracts  absolute  and  unconditional  upon  their  face 
may  be  considered  subject  to  implied  conditions  established  by  the  law  applicable  to  Buch 
cases.    Ogden  v.  Saunders,  13  Wheat,  297  (CONST.,  ^^  1940-3003). 

§  851.  Operation  of  eontraet  settled  by  law.—  Where  the  operation  of  a  contract  is  clearly. 
settled  by  the  general  principles  of  the  law,  it  is  conclusively  presumed  that  such  is  the  true 
sense  of  the  contracting  parties.     Brown  v.  Wiley.  20  How.,  447. 

S  852.  Centraot  in  refereaee  to  the  laws  of  another  state.—  Where  a  party  in  one  state 
makes  a  conti-act  with  direct  reference  to  the  laws  of  another  state,  he  must  be  held  to  know 
the  laws  of  that  stiite.  So  where  parties  performed  services  for  a  county  under  a  promise  o( 
a  reward  by  tlie  county  board  of  supervisors,  it  was  held  that  such  parties  were  bound  to 
know  that  the  supervisors  could  not  bind  the  county  by  such  contract;  al;K>,  that  when  the 
parties  found  that  they  could  not  reoover  against  the  county,  they  could  not  recover  against 
members  of  the  board  on  the  ground  of  fraud  and  deceit.  Huthsing  v.  Bosquet,  3  McC, 
560. 

§  858.  Agreement  nay  eentrol  operation  of  the  law.—  The  agreement  of  parties  may 
vary  and  control  the  general  operation  of  law,  but  an  agreement  to  do  that  must,  however, 
be  clear  and  incapable  of  doubtful  import  Johnson  v.  The  Brigantine  Lady  Wallersorff, 
1  Fet.  Adm.,  216. 

§  854.  If  in  any  instance  the  laws,  or  the  decisions  under  them,  shall  be  found  or  deemed 
severe,  or  not  suited  to  a  particular  exigency  or  course  of  trade,  parties  may  mould  their 
oontraots  at  their  will,  according  to  circumstances,  by  mutual  agreement  and  consent.  Let 
the  law  be  what  it  may,  the  maxim  modus  et  oonventio  vincunt  legem  prevails  in  all  contracts 
which  are  not  radically  against  common  justice,  or  moral  and  political  obligations,  or  those 
principles  which  the  law  will  not  suffer  to  be  destroyed  or  perverted  for  private  purposes. 
Thompson  v.  The  Ship  Catharine,  1  Pet.  Adm.,  118. 

g  855.  Intention  to  waive  a  prorlsion  of  law  must  be  clear.—  All  laws  in  existence  are 
necessarily  referred  to  in  all  contracts  made  under  such  laws,  and  no  contract  can  change  the 
law.  But  where  no  principle  of  public  policy  is  concerned,  u  party  is  at  liberty  to  waive  a 
statutory  provision  intended  for  his  benefit.  But  the  intention  to  waive  must  be  clear.  So, 
where  a  party  accepted  a  life  insurance  policy  which  contained  stipulations  that  it  should  be 
▼Old  if  containing  any  misrepresentations,  and  a  state  statute  made  such  misrepresentations 
unavailing  to  avoid  the  policy  unless  directly  contributing  to  the  contingency  on  which  the 
policy  was  to  become  due  and  payable,  it  was  held  that  to  hold  that  the  statutory  provision 
was  waived  by  the  parties  would  be  to  defeat  the  very  end  the  legislature  had  in  view. 
White  V.  Connecticut  Mutual  Ins.  Co..  4  Dill..  183. 

g  856w  Ceastraetlen  eonsistent  with  law  favored.—  If  a  contract  with  the  government  is 
susceptible  of  two  constructions,  one  consistent  and  the  other  inconsistent  with  an  act  of 
oongress  authorizing  such  contract,  the  construction  will  be  adopted  which  will  support  it. 
Gibbons  V.  United  States,*  Dev.,  46  (136);  8.  C.  54  (159). 

^  857.  Coastraetion  in  favor  of  Justice  favored.—  Where  an  instrument  is  susceptible  of 
two  constructions,  the  one  working  injustice  and  the  other  consistent  with  the  right  of  the 
esse,  that  one  should  be  adopted  which  standeth  with  the  right.    Noonan  v.  Bradley,  9  WalL, 
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§  808.  Panctaation  is  a  most  fallible  standard  by  which  to  interpret  a  writing.  It  may  be 
resorted  to  when  all  other  means  fail,  but  the  court  will  first  take  the  instrument  by  its  four 
comers  in  order  to  ascertain  its  true  meaning.  If  that  is  judicially  apparent  on  inspecting 
the  whole,  the  punctuation  will  not  be  suffered  to  change  it.    Ewing  v.  Burnet,  11  Pet.,  54. 

g  8o9.  Written  words  control  printed  ones. —  It  seems  that,  where  a  part  of  a  contract  is 
written  and  part  printed,  and  there  arises  any  reasonable  doubt  as  to  its  meaning,  the  greater 
effect  is  to  be  attributed  to  the  written  words,  inasmuch  as  the  written  words  are  the  immedi- 
ate language  and  terms  selected  by  the  parties  themselves  for  the  expression  of  their  mean- 
ing, whereas  the  printed  words  are  a  general  formula  adapted  equally  to  the  case  in  contest 
and  that  of  all  other  contracting  parties  in  respect  to  similar  subjects-matter.  So  where  a 
license  to  use  a  thing  is  given  by  implication  from  the  written  words  of  a  contract,  and  a  subse- 
quent written  clause  forbids  the  thing  licensed  in  express  terms,  the  written  words  will  gov- 
ern.   James  v,  Lycoming  Ins.  Co.,  4  Cliff.,  239. 

g  860.  Construction  not  to  be  nice  and  critical. —  Bona  ^kZe  contractors  should  not  be  prej- 
udiced by  a  nice  and  critical  construction  of  the  advertisement  under  which  they  make  their 
proposals.     Hitchcock  v.  City  of  Galveston,  8  Woods,  296. 

§  861.  Bale  of  construction  —  DlflTerent  kinds  of  contracts. —  Different  kinds  of  con- 
tracts should  be  interpreted  by  rules  specially  applicable  to  each.  It  is  not  safe  to  interpret 
the  same  words  in  different  kinds  of  contracts  in  the  same  way.  Words,  in  whatever  form 
of  contract  they  occur,  should  be  construed  according  to  their  natural  and  fair  impoi-t  in  the 
connection  in  which  they  stand,  the  office  they  were  designed  to  perform,  and  the  obligations 
which  belong  to  the  relation  in  which  the  parties  stood  to  e^ch  other  under  the  contract. 
Airey  v,  Merrill,  2  Curt.,  9. 

g  802.  Constrnction  most  strongly  against  maker  of  the  instrament^—  Where  a  contract 
is  signed  by  one  party  only,  and  all  the  promises  are  by  one  party  only,  if  the  language  requires 
construction  it  shall  be  most  strongly  construed  against  the  party  making  the  instrument. 
Insurance  Companies  v.  Wright,  1  Wall.,  468. 

§  808.  Where  a  doubt  exists  as  to  the  proper  construction  of  an  instrument  prepared  by 
one  party,  on  the  faith  of  which  another  has  incurred  obligations,  that  construction  should 
be  adopted  which  favors  the  latter  rather  than  the  former.  Noonan  v.  Bradley,  9  Wall, 
407. 

g  804.  Provisos  and  exceptions  —  Langnage  taken  against  party  using  it— In  the  con- 
struction of  provisos  and  exceptions  to  general  contracts,  where  the  language  is  capable  of 
two  meanings,  that  meaning  will  be  taken  which  is  most  strongly  against  the  party  using  the 
language.     Boon  v.  MIua  Fire  Ins.  Co.,  12  Blatch.,  84. 

§  860.  dranlT— Construction  against  grantor.— In  cade  of  a  well  founded  doubt  aa  to  the 
construction  of  a  grant,  the  conclusion  should  be  against  the  grantor,  for  it  is  he  who  is 
chargeable  with  any  obscurity  in  respect  to  the  agreement.    Smith  v,  Selden,  1  Blatch.,  479. 

§  806.  Forfeiture  strictly  construed.—  The  law  does  not  favor  forfeitures,  and  provisions 
for  forfeitures  in  contracts  must  be  strictly  construed.  This  rule  applies  also  to  policies.of 
insurance.  Provisions  for  forfeitures  are  inserted  for  the  benefit  of  the  company ,  and  are  to 
be  strictly  construed.  They  may  be  waived  by  the  company,  and  courts  will  find  a  waiver  on 
slight  evidence.     Young  v.  Mutual  Life  Ins.  Co.,  2  Saw..  3^0. 

§  867.  Contract  constrned  liberally.— A  contract  with  an  inventor,  by  which  advances  are 
made  to  free  him  from  embarrassment,  and  by  which  he  assigns  future  inventions,  is  to  i>e 
construed  liberally,  for  they  are  a  benefit  both  to  the  inventor  and  the  publia  Nesmith  v. 
Calvert,  1  Woodb.  &  M.,  41. 

§  808.  Maritime  contracts  being  usually  framed  without  precision,  courts  of  justice  are  ob- 
liged to  resort  to  such  reasons  as  the  nature,  object  and  terms  of  the  contract  present,  to  de- 
termine the  precise  extent  of  the  obligation  of  the  parties.  Maryland  Ins.  Co.  v.  Le  Boy,  7 
Cr.,  81. 

§  809.  Maritime  contracts  will  be  construed  more  liberally  by  courts  of  admiralty  than  by 
the  strict  rules  of  the  common  law.    Ellison  v.  Ship  Bellona,  Bee,  108. 

§  870.  Charter-party  —  Liberal  construction.—  Charter-parties  being  usually  informal  in- 
struments should  be  liberally  construed.    Raymond  v.  Tyson,  17  How.,  59. 

§  871.  The  words  "or  "  and  "and."—  The  word  '*  or"  in  a  contract  is  never  construed  to 
mean  **  and,"  when  such  is  obviously  not  the  intention  of  the  partiea  Dumont  v.  United 
States,  8  Otto,  148. 

§  872.  The  word  "  or,"  when  used  in  a  contract,  is  a  disjunctive  particle,  and  corresponds 
to  ''either,"  meaning  one  or  the  other  of  two.  It  cannot  be  properly  said  that  "or" 
means  '*  and,"  though  it  is  true  that  for  strong  reasons  and  conformity  witii  clear  intention 
**or"  has  been  removed,  and  **  and  "  substituted  in  its  place.    Douglass  v.  Eyre,  Gilp.,  148. 

§  878.  The  word  "  cattle  "  may  include  hogs  as  well  as  horned  cattle.  Decatur  Bank 
V.  St  Louis  Bank,  21  WaU.,  294  (§§  255,  256). 
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§874.  Meaninir  <>^  ▼o^cl  <^nd  roidable.— As  to  "void"  and  "voidable,"  as  applied  to  an 
agreement  creating  a  trust  iu  land,  the  distinction  is  this:  An  act  is  void  which,  when  done, 
was  bad  or  against  the  law  in  respect  to  the  whole  community,  and  nobody  is  bound  by  it. 
But  it  is  voidable  if  only  bad  as  to  a  particular  person  who  may  or  may  .not  avoid  it.  When 
void  it  may  be  so  treated  by  any  person,  and  without  a  special  plea  or  motion,  but  when  vqid- 
able  it  is  generally  otherwise  if  it  has  been  executed.    Tufts  v.  Tufts,  3  Woodb.  &  M.,  467. 

§  876.  Meaning  of  "writing  obligatory."— It  seems  that  the  words  "writing  obligatory," 
as  applied  to  a  written  contract,  import  that  it  is  under  seal.    Clark  v,  Phillips,  Hemp.,  295. 

§  876.  Contracts  to  whioh  a  state  Is  a  party.-— Contracts  embraced  in  statutes,  though  a 
state  is  party  thereto,  should  be  construed  according  to  those  well  established  principles 
which  regulate  contracts  generally.    Huideko^^er  r.  Douglass,  8  Cr.,  70. 

§  877.  Charters  eonstmed  most  favorably  toward  the  state.— All  contracts  are  to  be  con- 
strued to  accomplish  the  intention  of  the  parties,  and  in  determining  their  different  provisions 
a  liberal  construction  is  to  be  given  to  the  words,  either  singly  or  in  connection  with  the  sub- 
ject-matter. But  charters,  however,  are  to  be  construed  most  favorably  to  the  state,  and  in 
grants  by  the  public  nothing  passes  by  implication.  If,  on  a  fair  reading  of  the  instrument^ 
reasonable  doubts  exist  as  to  the  interpretation  to  be  given  to  it,  these  doubts  are  to  be  revived 
in  favor  of  the  state.    The  Binghamton  Bridge,  8  Wall.,  74. 

§  878.  Bargaining  away  its  taxing  power  by  state.—  In  order  that  a  state  law  may  be 
construed  as  being  a  contract  between  a  corporation  and  a  state  that  no  other  taxes  shall  be 
assessed  than  those  mentioned  in  the  law,  it  must  t>e  clear  that  the  state  has  thus  bargained 
away  its  taxing  power,  and  such  contract  cannot  be  made  out  by  dubious  implication.  New 
Jersey  t;.  Yard,  5  Otto,  116. 

$  879.  Constmction  of  anthorlty  to  draw. —  An  authority  to  draw  on  A.  B.,  Portland,  or 
me  at  New  York,  does  not  authorize  a  bill  drawn  on  A.  B.  and  payable  in  New  York.  Lanusse 
«.  Barker,  8  Wheat.,  146. 

8  880.  Refers  to  aetaal  state  of  things  at  Its  ineeptlon.—  A  contract  must  be  supposed  to 
refer  to  the  actual  state  of  things  at  its  inception.    United  States  v.  Wilkins,  6  Wheat,  141t 

$$881.  The  belief  or  nnderstanding  of  one  party  to  a  contract  is  not  the  criterion  by 
wbi  ;h  the  rights  of  the  parties  are  to  be  governed,  unless  the  other  party,  by  his  conduct  or 
declarations,  induced  the  belief.    Bank  v,  Kennedy,  17  Wall.,  28. 

^  S8S.  Terms  inferred  ftrom  correspondence  and  eircnmstanees.— The  terms  of  the  con- 
tract may  be  inferred  from  the  correspondence  and  circumstances  of  the  parties.  Tabb  «. 
Qist,  6  Call,  234;  S.  C,  1  Marsh.,  48. 

g  888.  Kxtra  work. —  Where  the  parties  to  a  contract  for  the  construction  of  bridges  devi- 
ate from  the  original  plan  agreed  upon,  and  the  terms  of  the  original  contract  do  not  appear 
to  be  applicable  to  the  new  work,  it  being  beyond  what  was  originally  contracted  for,  it  is 
undoubtedly  to  be  regarded  a^  extra  work,  outside  the  scope  of  the  contract,  and  treated  as 
Boch.  But  it  is  otherwise  if  the  original  terras  are  applicable,  and  there  is  evidence'  from 
which  it  may  be  inferred  that  it  was  the  intention  of  tlie  parties  that  the  new  work  should  be 
subject  to  these  terma    Boody  v.  Rutland  &  Burlington  R'y  Ca,*  24  Vt.,  665. 

g  884,  AltematiTe  eontraet« —  A  contract  by  which  two  things  are  promised  in  the  alter- 
native, and  one  of  the  things  promised  belongs  to  the  person  to  whom  it  is  promised,  is  not 
an  alternative  contract     Dol>sey  v.  Pack  wood,  12  How.,  187. 

g  885.  A  provision  stamped  on  the  baek  of  a  bill  of  lading  by  the  owner  of  the  ship  can- 
not be  considered  a  stipulation  in  the  legal  meaning  of  that  word  as  applied  to  maritime  con- 
tracts.   The  Ship  Alboni.  21  How.,  586. 

g  881I.  An  agreement  between  railways  for  the  aid  of  a  connecting  transportation  line 
construed.  Ogdensburg  &  Lake  Champlain  R'y  Co.  v,  Boston  &  Lowell  R*y  Co.,*  4  Fed. 
R.,  64. 

g  887.  Sale  of  so  many  acres,  more  or  less.—  If  a  contract  for  the  sale  of  land  states  the 
quantity  to  be  so  many  acres,  more  or  less,  this  shows  that  neither  party  contemplated  the 
precise  nnmt>er  of  acres  as  being  of  the  essence  of  the  contract,  but  as  matter  of  description. 
Stebbins  v.  Eddy,  4  Mason,  421. 

g  888.  Acceptance  of  draft— Implied  condition  —  Parol  erldence.— A  draft  was  "ac- 
cepted on  condition  that  his  (the  drawer's)  contracts  be  complied  with."  Held,  that  this 
expression  referred  to  future  and  not  to  past  breaches.  In  the  acceptance  of  commercial 
paper  that  which  can  be  a  distinct  condition  must  be  expressed,  nor  can  anything  out  of  the 
condition  be  inferred  unless  it  be  in  a  case  where  the  words  used  are  so  ambiguous  as  to  make 
it  necessary  that  parol  evidence  be  resorted  to  to  explain  them.  United  States  v.  Bank  of 
Metropolis,  15  Pet,  894. 

g  889.  New  secnrlty  for  old  debt—  Novation.— Where  a  new  security  is  taken  for  an  old 
debt,  the  natural  and  legal  presumption  is  that  it  is  taken  as  collateral,  unless  it  is  expressly 
agreed  or  is  clearly  to  be  inferred  from  the  circumstances  to  have  been  the  intention  of  the 

867 


g§  S0:>-895.       CONTRACTS.-  CONSTRUCTION  AND  INTERPRETATION. 

parties  to  cancel  and  annul  the  original  cause  of  action  and  substitute  a  new  one  in  its  place. 
60,  unless  it  expressly  appears  to  have  been  the  intention  of  the  person  taking  a  note  to  waive 
a  lien  which  he  had  against  a  vessel,  the  taking  of  such  note  cannot  be  considared  a  waiver, 
unless  it  is  accompanied  by  some  increased  advantage.  A  novation  can  never  be  inferred 
from  presumptive  evidence;  it  can  stand  only  on  the  express  agreement  of  parties.  The 
Betsy  and  Rhoda,  Da  v.,  114. 

§  893.  Contract  of  exchange — Law  of  Loaisiana.-—  A  notarial  contract  executed  in  Louisi- 
ana, which  commences,  *^I.  A.  B.,*'  in  the  first  person,  and  is  in  the  first  person  all  the  way 
through,  and  ends  ''  In  testimony  whereof  I,"  etc.,  is  not  a  conti'oct  of  exchange  within  the 
meaning  of  the  law  of  Louisiana,  though  it  recites  that  the  person  making  it  grants  a  certain 
tract  to  C.  in  consideration  of  a  tract  owned  by  C,  and  tliough  the  contract  is  signed  by  both 
|)artie8.     Preston  v.  Keene,  14  Pet.,  138. 

g  SOL  Date  —  Delivery. —  It  will  be  presumed  that  an  instrument  under  seal  was  delivered 
on  the  day  on  which  ic  bears  date.  But  this  presumption  may  be  removed  by  evidence  that 
it  was  delivered  on  some  subsequent  day;  and  when  delivery  ou  such  subsequent  day  ia 
shown,  the  instrument  speaks  on  such  sub^sequent  date,  and  not  on  the  day  of  its  date.  United 
States  V,  Le  Baron,  19  How.,  75. 

2.  Dependent  and  Independent  SUpulationa. 

Summary  —  Performance  in  case  of  mutual  covenants;  waixxr  an  to  time,  %  892. —  Conditions 
precedent  to  iHght  to  recover  instalments,  ^  89 J. — Stipulations  construed  as  independent, 
when,  ^  894.—  Completion  of  work  a  condition  precedent  to  right  to  receive  pay,  §  895. 

§  892.  Where  mutual  covenants  exist  a  party  whose  duty  it  is  to  perform  first  must  show 
a  performance  on  his  part  before  he  has  a  right  of  action,  unless  tlie  right  to  require  such 
performance  has  been  waived  by  the  other  party.  80  where  plaintiff  contracted  to  build 
several  sections  of  road  for  defendant,  each  section  to  be  completed  at  certain  agreed  dates, 
and  part  payment  for  each  section  to  be  made  at  the  same  dates,  and  no  section  was  com- 
pleted at  the  agreed  time,  but  defendants  made  the  part  payments  and  urged  plaintiffs  to 
proceed  with  the  work.  i#  was  held  that  defendants  h:id  waived  a  strict  performance  as  to 
time,  and  that  plaintiffs  could  recover  for  work  actually  done.  Phillips,  etc.,  Ck>nstructr(m 
Co.  V,  Seymour,  g§  896-903.     See  g  913. 

§  893.  Jones  made  a  written  contract  with  Dermott  to  erect  for  her  certain  build inprs,  a  part 
of  them  to  be  ready  for  occupation  by  October  1st,  and  the  rest  by  December  Ut  following. 
Dermott  agreed  to  pay  in  instalments  in  July,  October  and  January.  In  a  suit  to  recover  the 
iecond  instalment  it  was  held  that  the  performance  of  the  agreed  portion  of  the  work  by 
October  1st  was  a  condition  precedent  to  the  right  to  demand  the  second  instalment.  Dermott 
V.  Jones,  ^s5  904-909. 

^  89  L  It  is  a  general  rule  that  where  the  acts  stipulated  to  be  done  are  to  be  done  at  differ- 
ent times,  the  stipulations  are  to  be  construed  as  independent  of  each  other.  But  this  rule 
Is  subject  CO  the  intention  of  the  parties,  as  signified  in  the  language  of  the  contract.  Slater 
17.  Emerson.  §§  910-912.     See  §  915. 

$  895.  Where  a  contractor  agreed  to  complete  a  railroad  bridge  by  a  certain  date,  in  con- 
sideration of  which  the  company  agreed  to  pay  him  a  certain  sum  within  two  days,  and, 
wheu  the  bridge  was  completed  and  the  track  laid,  deliver  to  him  certain  notes,  it  was  held, 
tinder  the  circumstances  of  the  case,  and  considering  the  intention  of  the  parties,  that  these 
covenants  were  dependent  upon  each  other,  and  that  a  comp)etio.i  on  the  day  named  was  a 
condition  precedent  to  the  right  to  recover  for  the  work.     Ibid, 

INoTBS.— See  g§  91»-927.] 

PHILLIPS  &  COLBY  CONSTRUCTION  COMPANY  v.  SEYMOUa 

(I  Otto,  648-053.     1875.) 

Ep.ROTt  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Jushce  Millkr. 

Btatemejjt  of  Facts. —  The  plaintiff  in  error,  who  was  derendant  in  the  cir- 
cuit court,  is  a  corporation  organized  under  the  hiws  of  Wisconsin.  It  had 
undertaken  to  build  the  whole  or  a  largo  part  of  the  Wisconsin  Central  Rail- 
roady  and  had  made  contracts  with  the  defendants  in  error,  whom  we  shall 
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hereafter  call  plaintiffs,  as  they, were  in  the  circuit  court,  for  the  construction 
of  a  part  of  this  road.  These  contracts  were  drawn  with  the  minuteness  of 
detail  usual  in  such  cases,  and  provided,  among  other  things,  that  payments 
should  be  made  by  defendant,  as  the  work  progressed,  on  estimates  made 
monthly  by  the  engineer  of  the  railroad  company,  on  the  15th  day  of  each 
month,  for  all  the  work  done  the  previous  month,  except  fifteen  par  cent,  re- 
tained by  defendant  as  security  for  performance  on  the  part  of  pluintilTs  until 
the»work  was  completed. 

The  plaintiffs  brought  their  action  of  covenant  on  these  contracts,  alleging 
that  they  had  commenced  the  work  in  the  month  of  July,  1872,  shortly  after 
the  contracts  were  signed,  and  prosecuted  it  vigorously  until  some  time  in  De- 
cember; that  defendant  had  failed  to  pay  the  large  sums  due  by  the  estimates 
for  work  done  in  October  and  November;  and,  seeing  no  prospects  of  pay- 
ments, plaintiffs  were  com[)elled  to  abandon  t|ie  work  and  bring  this  suit. 
They  assert  a  claim  for  all  the  work  done  as  estimated,  and  for  various  items 
of  damage  suffered  by  them  in  consequence  of  this  failure  of  defendant  to 
comply  with  its  covenant  to  pay  as  agreed.  A  demurrer  to  this  declaration 
having  been  overruled,  defendant  filed  fifteen  picas  in  bar;  also  an  amended 
plea;  and,  on  these,  numerous  issues  of  fact  were  finally  joined.  A  verdict 
and  judgment  were  rendered  in  favor  of  plaintiffs  for  $119,061.16,  to  reverse 
which  this  writ  of  error  is  brought. 

§  SDG,  Only  a  limited  nnmher  of  asalgiMnenia  of  error  ought  to  ie  made. 

In  this  court,  plaintiff  in  error,  by  one  counsel,  files  forty-five  assignments 
of  error,  and  by  another  seven  more,  making  fifty-two  in  all.  The  object  of 
the  rule  requiring  an  assignment  of  errors  is  to  enable  the  court  and  opposing 
counsel  to  see  on  what  points  the  plaintiff's  counsel  intend  to  ask  a  reversal  of 
the  judgment,  and  to  limit  the  discussion  to  those  points.  This  practice  of 
nnliinited  .assignments  is  a  perversion  of  the  rule,  defeating  all  its  purposes,  be* 
wildering  the  counsel  of  the  other  side,  and  leaving  the  court  to  gather  from  a 
brief,  often  as  proline  as  the  assignments  of  error,  which  of  the  latter  are  really 
relied  on.  We  can  only  try  to  respond  to  such  points  made  by  counsel  as  seem 
to  be  material  to  the  judgment  which  we  must  render. 

Loforo  we  proceed  to  this  examination,  however,it  may  be  as  well  to  say 
that,  in  addition  to  a  general  verdict  in  favor  of  plaintiffs  for  $107,353.44,  the 
jury  made  three  special  findings  on  matters  suggested  by  the  court.  These 
arc:  1.  That,  at  the  time  of  the  alleged  breach  of  covenant  by  defendant,  it 
had  waived  or  excused  the  failure  of  plaintiff?  up  to  that  time  to  complete  cer- 
tain parts  of  their  work  within  the  times  stipulated  in  the  contract;  and  that 
plaintiffs  were,  at  the  time  of  said  breach,  engaged  in  the  performance  of  said 
Avork,  with  the  consent  of  defendant.  2.  That  defendant,  at  the  time  plaint* 
iffs  stopped  the  work,  had  given  plaintiffs  to  understand  that  defendant  was 
financially  unable  to  pay  the  estimates  for  work  then  done,  and  would  probably 
be  unable  for  a  titne  to  pay  future  monthl}^  instalments.  3.  That  defendant 
liad  agreed  to  pay  plaintiffs  the  extra  cost  of  doing  the  earth-work  by  train  on 
cerUiin  si^ctions,  and  thiit  the  amount  of  this  extra  cost  was^S  11,708. 

These  findings  must  be  pi*esumed  to  be  in  accordance  with  the  facts,  and 
inust  stand  as  foundations  for  the  judgment  of  the  court,  unless  it  can  bo  shown 
that  they  are  affected  by  some  erroneous  ruling  of  the  court  in  regard  to  the 
admission  of  evidence  or  instructions  to  the  jury. 

§  897.  The  declaration  in  the  case  at  bar  is  sufficient 

We  now  proceed  to  notice  such  objections  to  the  rulings  of  the  circuit  cour^ 
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as  we  deem  of  suiBcient  importance  to  require  it.  1.  It  is  said  that  the  declara- 
tion is  fatally  defective  because  it  does  not  aver  that  the  plaintiffs  were  ready, 
willing  and  able  to  perform  the  covenants  on  their  part  to  be  performed  by 
the  contract.  It  is  true  that  this  might  have  been  alleged  in  more  formal  and 
apt  terms  than  it  is.  But  they  do  aver  that  from  the  time  they  entered  upon 
the  work  in  July  until  the  15Lh  day  of  December, —  the  day  of  the  alleged 
breach  on  the  part  of  defendant, —  they  prosecuted  the  same  with  all  the  energy 
and  skill  they  possessed,  having  men  in  large  numbers, —  to  wit,  more  than  one 
thousand, —  with  suitable  teams  and  other  equipments,  along  the  whole  line  of 
the  road  of  one  hundred  and  sixty  miles;  and  that  defendant  bad  expressed 
entire  satisfaction  with  the  manner  in  which  plaintiffs  were  doing  the  work. 
We  are  inclined  to  think  that,  coupled  with  the  allegation  that  defendant  was 
in  default  for  non-payment  for  work  actually  done,  this  was  sufficient.  It  is 
not  like  a  case  where  a  plaintiff  has  done  nothing,  but  is  required  to  put  a  de- 
fendant in  default  by  offering  to  perform,  or  showing  a  readiness  to  perform. 
Plaintiffs  here  had  already  performed,  and  the  defendant  failed  to  do  its  cor- 
responding duty  under  the  contract;  and,  defendant  having  defaulted  on 
a  payment  due,  plaintiffs  are  not  required  to  go  on  at  the  hazard  of  further 
loss. 

§  898.  Slrict  performance  as  to  time  was  waived.  Plaintiffs  can  recover  for 
work  done. 

2.  By  the  terms  of  the  contract  plaintiffs  bound  themselves  to  complete  the 
first  section,  of  forty  miles,  by  the  1st  day  of  September;  the  third  section,  of 
twenty  miles,  by  the  15th  day  of  the  same  month;  the  fourth  section,  of  twenty 
miles,  by  the  15th  day  of  November,  and  so  on ;  and  it  is  conceded  that  no  one 
of  these  sections  was  completed  within  the  time  prescribed.  It  was  also  agreed, 
that,  if  plaintiffs  failed  in  this  respect,  or  failed,  in  the  opinion  of  the  engineer- 
in-chief  of  the  railroad  company,  to  prosecute  the  work  with  sufficient  vigor  to 
completion  according  to  the  terms  of  the  contract,  the  defendant  might  declare 
it  abandoned,  and  the  amount  retained  out  of  the  monthly  estimates  forfeited. 
This  was  fifteen  per  cent,  of  each  monthly  estimate,  which,  by  the  agreement, 
was  retained  by  defendant  as  security  for  the  due  progress  of  the  work. 

§  899.  Covenants  to  perform  and  topay^  when  mutual. 

The  main  proposition,  underlying  the  whole  argument  of  the  defense  on  the 
general  merits,  is  that  these  covenants  to  complete  certain  sections  within  a 
definite  time,  and  the  covenant  to  pay,  are  mutual  and  dependent  covenants; 
and  that  time  is  so  far  of  the  e^ence  of  this  covenant  of  plaintiffs  that  they 
can  recover  nothing,  because  they  completed  nothing  within  the  specified  time. 
Where  a  specified  thing  is  to  be  done  by  one  party  as  the  consideration  of  the 
thing  to  be  done  by  the  other,  it  is  undeniably  the  general  rule  that  the  cov- 
enants are  mutual,  and  are  dependent,  if  they  are  to  be  performed  at  the  same 
time;  and  if,  by  the  terms  or  nature  of  the  contract,  one  is  first  to  be  per- 
formed as  the  condition  of  the  obligation  of  the  other,  that  which  is  first  to 
be  performed  must  be  done  or  tendered  before  that  party  can  sustain  a  suit 
against  the  other.  ^  There  is  no  doubt  that,  in  this  class  of  contracts,  if  a  day  is 
fixed  for  performance,  the  party  whose  duty  it  is  to  perform  or  tender  per- 
formance first  must  do  it  on  that  day,  or  show  his  readiness  and  willingness  to 
do  it,  or  be  cannot  recover  in  an  action  at  law  for  non-performance  by  the  other 
party. 

But  both  at  common  law  and  in  chancery  there  are  exceptions  to  this  rule, 

growing  out  of  the  nature  of  the  thing  to  be  done  and  the  conduct  of  the  par- 
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ties.  The  familiar  case  of  part  performance,  possession,  etc.,  in  chancery, 
where  time  is  not  of  the  essence  of  the  contract,  or  has  been  waited  bv  the 
acquiescence  of  the  party,  is  an  example  of  the  latter;  and  the  case  of  contracts 
for  building  houses,  railroads,  or  other  large  and  expensive  constructions,  in 
which  the  means  of  the  builder  and  his  labor  become  combined  and  attixed  to 
the  soil,  or  mixed  with  materials  and  money  of  the  owner,  often  afford  ex- 
amples at  law*.  If  A.  contract  to  deliver  a  horse  to  B.  on  Monday  next,  for 
which  B.  agrees  to  pay  $100,  A.  cannot  recover  by  an  offer  to  deliver  on  Tues- 
day ;  but  if  A.  agree  to  deliver  a  horse,  buggy  and  harness  on  Monday,  and 
B.  accepts  delivery  of  the  horse  and  buggy,  can  he  refuse  to  pay  anything, 
though  he  accepts  delivery  of  the  harness  on  Tuesday?  This  is  absurd.  He 
waives,  by  this  acceptance,  the  point  of  time  as  to  the  harness,  at  least  so  far 
as  A.'s  right  to  recover  the  agreed  sum  is  concerned.  If  B.  have  suffered  any 
damage  by  the  delay  he  can  recover  it  by  an  action  on  A.'s  covenant  to  deliver 
on  Monday ;  or,  if  he  wait  to  be  sued,  he  may  recoup  by  setting  it  np  ia 
that  action  as  a  cross-demand  growing  out  of  the  same  contract. 

Such  we  understand  to  be  especially  the  law  applicable  to  building  contracts. 
If  the  builder  has  done  a  large  and  valuable  part  of  the  work,  but  yet  has 
failed  to  complete  the  whole  or  any  specific  part  of  the  building  or  structure 
within  the  time  limited  by  his  covenant,  the  other  party,  when  that  time 
arrives,  has  the  option  of  abandoning  the  contract  for  such  failure,  or  of  per- 
mitting the  party  in  default  to  go  on.  If  he  abandons  the  contract  and  notifies 
the  other  party,  the  failing  contractor  cannot  recover  on  the  covenant,  because 
he  caQDot  make  or  prove  the  necessary  allegation  of  performance  on  his  own 
part.  What  remedy .  he  may  have  in  assumpsit  for  work  and  labor  done, 
materials  furnished,  etc.,  we  need  not  inquire  here;  but  if  the  other  party  says 
to  him,  ^^I  prefer  you  should  finish  your  work,''  or  should  impliedly  say  so  by 
standing  by  and  permitting  it  to  be  done,  then  he  so  far  waives  absolute  per- 
formance as  to  consent  to  be  liable  on  his  covenant  for  the  contract  price  of 
the  work  when  completed.  For  the  injury  done  to  him  by  the  broken  cove- 
nant of  the  other  side,  he  may  recover  in  a  suit  on  the  contract  to  perform 
within  time;  or,  if  he  wait  to  be  sued,  he  may  recoup  the  damages  thus  sus- 
tained in  reduction  of  the  sum  due  by  contract  price  for  the  completed  work. 

It  is  said  on  the  other  side  in  this  case,  that  the  right  of  the  defendant  to 
abandon  the  contract,  and  retain  in  its  hands  the  fifteen  per  cent.,  is  its  only 
remedy,  and  that  that  has  been  waived.  We  need  not  decide  this  point  here, 
for  we  are  only  answering  the  argument  that  plaintiffs  have  lost  all  right  to 
sue  on  the  contract  by  their  failure  to  complete  the  sections  in  the  times  named* 
As  it  is  perfectly  clear  from  the  testimony  that  defendant,  at  the  time  these 
several  sections  should  have  been  completed,  made  no  point  of  the  failure  to  do 
so,  but  urged  the  plaintiffs  to  go  on,  expressed  satisfaction  at  the  manner  in 
which  the  work  was  progressing,  and  paid  the  estimate  after  such  failure,  the 
verdict  of  the  jury  that  defendant  had  waived  strict  performance  as  to  time 
was  BO  far  well  founded  as  to  enable  plaintiffs  to  recover  for  work  actually  done. 

§  900.  An  erroneous  charge  which  causee  no  injury  is  not  ground  for  reversal. 

3.  This  is  an  appropriate  place  to  dispose  of  another  objection.  Defendant 
set  up  in  its  pleas  and  offered  evidence  to  prove  the  damage  sustained  by  those 
delays.  But  the  court  instructed  the  jury  that,  under  tbis  covenant,  time  was 
not  of  the  essence  of  the  contract;  that  on  that  point  it  was  flexible,  and  de- 
fendant could  not  recover  for  the  delay.  As  we  have  stated  above,  we  are 
inclined  to  the  opinion  that  defendant  did  not,  by  any  of  the  acts  proved  in 
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tliis  case,  waive  its  right  to  damages  arising  from  this  failure  of  the  plaintiffs  to 
complete  the  sections  in  time,  but  only  waived  the  forfeiture,  if  it  may  be  so 
called,  of  all  right  on  the  part  of  plaintiffs  to  sue.  But  an  attentive  examina^ 
tion  of  the  testimony  offered,  and  of  the  charge  of  the  court  on  that  subject, 
shows  that  no  legal  evidence  of  any  damage  was  offered.  The  attempt  was  to 
show  that,  by  the  use  of  the  road  at  an  earlier  day«  much  profit  would  have  re* 
suited.  But  the  witness  stated  that  the  road  ran  through  a  wild,  uninhabited 
country;  that  he  expected  that  saw-mills  would  have  been  established  along 
the  line  of  the  road,  and  the  transportation  of  lumber  incident  to  the  use  of 
such  mills  would  have  made  the  defendant  a  profit  of  $20,000. 

The  whole  basis  of  this  calculation  is  conjectural,  uncertain  and  vague.  It 
is  manifestly  no  safe  basis  on  which  it  can  be  assumed  that  any  business  would 
have  been  done  in  the  few  days  of  the  delay,  or  that,  if  done,  it  would  have 
been  done  at  a  profit.  There  was  nothing  on  which  a  jury  could  have  done 
anything  but  conjecture  and  speculate,  at  the  hazard  of  sacrificing  truth  and 
justice.  There  w^as,  therefore,  no  error  to  defendant's  prejudice  in  this  part  of 
the  case. 

4.  It  is  said  tha^t  the  court  erred  in  admitting  evidence  on  the  part  of  plaintiffs 
of  the  profits  they  would  have  made  on  the  remaining  part  of  the  road  if  de- 
fendant had  paid,  so  that  they  could  go  on.  Whether  the  evidence  which  was 
given  on  this  subject  was  admissible  or  not  was  rendered  imn^aterial  by  tb^ 
subsequent  ruling  of  the  judge,  who  instructed  the  jury  to  disregard  it,  and  to 
allow  plaintiffs  nothing  on  the  ground  of  such  supposed  protiis;  and  it  is  mani- 
fest from  the  record  that  nothing  was  allowed  for  this  in  the  verdict. 

§901.  After  breach  of  contract  hy  their  own  default  defendants  cannot  retail 
4X8  against  plaintiffs,  money  reserved  simply  as  security  for  jperfonnance  hy 
them. 

5.  The  foregoing  are  the  material  objections,  which  are  of  a  general  char- 
acter, to  the  rulings  of  the  court.  The  items  for  which  the  general  verdict 
($107,353.44)  was  had  may  be  divided  into  three  classes: 

I.  An  agreed  sum  of  $15,000,  which  was  to  be  paid  on  the  completion  of  the 
first  sixty  miles  of  the  road  bv  the  terms  of  the  contract,  and  which  was  ex* 
elusive  of  the  estimates'  for  work  done.  Defendant  resisted  this,  on  the 
ground  that  plaintiffs,  not  having  finished  the  sixty  miles,  could  not  recover  it 
in  this  action,  and  also  because  they  had  abandoned  the  work.  In  the  view  we 
have  already  expressed,  neither  of  these  objections  is  sound.  If,  by  defends 
ant's  bread),  plaintiffs  were  justified  in  abandoning  the  work,  then  they  were 
^entitled  to  (ill  they  had  earned  under  that  contract,  including  the  $15,000;  be- 
cause tiie  $30,000,  of  which  this  $15,000  was  part,  was  a  liquidated  sum  agreed 
upon  us  compensation  for  extra  work  on  the  first  forty  miles  of  the  road  which 
had  been  completed,  and  was  only  withheld,  like  the  fifteen  per  cent.,  as 
security  for  the  future  performance  by  plaintiffs.  Defendant,  having  by  its 
default  terminated  the  work,  had  no  longer  any  right  to  retain  either  of  these 
sums. 

II.  The  next  class  consisted  of  the  estimates  under  the  contract,  which  were 

unpaid.    Tins  is  by  far  the  largest  item  of  the  verdict;  and  no  serious  contest  is 

made  except  as  to  $19,937.55,  which  constituted  the  reserved  tiftcen  percent. 

already  mentioned.     As  in  the  case  of  the  $15,000,  we  are  of  opinion  that 

since  the  work  was  abandoned,  and   the  contract,  by  reason  of  the  breach 

thereof  by  the  defendant,  ended,  it  can  have  no  right  to  retain  any  part  of  the 

estimaies  for  work  actually  performed.     This  was  to  be  retained  as  a  security 
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against  failaro  or  default  of  plainVffs^  and  cannot  be  held  by  defendant  after 
its  own  default  hsis  caused  the  abandonment  of  the  work. 

III.  The  third  class  is  composed  of  a  large  number  of  items  of  damages  in- 
cidental to  the  abrupt,  cessation  of  the  work  by  reason  of  defendant's  failure 
to  pa3\ — such  as  loss  of  material,  supply  road,  shanties,  travel  of  bands,  de- 
preciation in  value  of  tools,  materials,  etc.  We  cannot  go  into  all  these. 
After  mature  consideration  of  the  very  full  briefs  and  arguments  on  these 
matters,  we  see  no  error  in  any  ruling  of  the  court  in  regard  to  them,  and  so 
dismiss  their  further  consideration. 

6.  A  more  difficult  point  remains  to  be  considered.  The  plaintiffs  were 
allowed  to  introduce  evidence  to  prove  that  the  defendant  had  made  a  verbal 
promise  to  pay  the  extra  cost  of  doing  by  train  the  earth-work  of  the  sec- 
tions lot  ween  40  and  4G;  and  the  jury  found  a  special  and  separate  verdict, 
that  it  had  so  promised,  and  that  this  extra  cost  was  $11,708.  There  is  no  alio* 
gation  of  this  promise  in  the  declaration,  which  is  an  action  of  covenant  on  the 
sealed  agreement.  There  is  no  allusion  to  it,  or  provision  for  it,  in  that  instru- 
ment. It  is  found  by  the  special  verdict  to  be  a  promise,  and  the  record  shows 
that  it  was  by  parol.  Defendant  objected  to  the  admission  of  the  evidence  of 
this  contract  on  the  specific  ground  that,  if  valid,  it  could  be  enforced  by  asaump- 
ait  only,  and  not  in  an  action  founded  solely  on  the  specialty.  The  work  done 
under  the  written  contract  could  be  estimated  by  the  engineer,  because  a  pric^ 
was  fixed  by  it  for  everything.  Ho  had  only  to  ascertain  quantities,  apply  tbo 
prices,  and  ascertain  the  amount  to  be  paid.  For  this  extra  cost  of  a  special 
mode  of  doing  part  of  the  work,  he  had  no  elements  out  of  which  to  make  an 
estimate. 

§  902.  Covenant  and  aasximpsit  cannot^  under  the  comnion  law  ayatem  of 
pleadinga^  be  joined  in  one  declaration. 

It  is  certainly  opposed  to  the  common  law  system  of  pleading  which  prevails 
in  the  Illinois  circuit  to  join  the  actions  of  covenant  and  aaaumpait.  If  this  bad 
been  done  in  the  declaration,  the  defendant  could  have  successfullv  demurred. 
II  is  equally  clear  that  covenant  cannot  be  sustained  on  a  verbal  promise.  Can 
the  plaintiffs  be  allowed  to  prove  a  cause  of  action,  which,  if  alleged  in  the 
declaration,  would  have  been  fatal  to  it  on  demurrer?  and  can  they  recover  in 
an  action  of  covcnapt  on  a  special  parol  promise?  The  judge  below  said  ho 
would  not  hazard  the  general  verdict  by  permitting  this  matter  to  be  embraced 
in  it.  He  took  the  special  verdict,  and,  notwithstanding  his  doubts,  embraced 
the  amount  of  it  in  the  final  judgment. 

This  matter  grows  immediately  out  of,  and  is  intimately  connected  with, 
the  woik  done  under  tho  written  contract.  It  is  merely  a  verbal  agreement^ 
that,  if  the  plaintiffs  would  do  the  work  in  a  manner  different  from  their  obli- 
gation, more  advantageous  to  defendant,  and  more  expensive,  defendant  would 
pay  this  difference  in  expense.  It  seems  reasonable  that  the  claim  for  this 
extra  cost  should  be  decided  in  tho  suit  in  which  the  other  compensation  for 
the  same  work  is  recovered;  that  plaintiffs,  having  proved  their  case  and 're- 
covered a  verdict,  should  not  be  compalled  to  resort  to  a  new  suit  in  which 
this  verdict  would  stand  for  nothing.  Only  a  rule  of  pleading  stands  in  the 
way,  in  this  court,  of  doing  what  the  very  right  of  the  case  requires.  We 
can  give  the  plaintiffs  their  judgment  for  the  amount  of  the  general  verdict, 
and  reject  this;  or  we  can  do  complete  justice,  and  affirm  the  judgment  of  the 
circuit  court  in  full. 
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§  903*  In  an  action  of  covenant  evidence  of  a  verbal  promiee  is  inadmisaihle. 

But  the  state  of  Illinois  has  adhered  to  the  system  of  pleading  which  recog- 
nizes the  lines  that  separate  the  forms  of  action  at  common  law,  and  the  act 
of  congress  requires  the  circuit  courts  to  conform  to  the  mode  of  pleading  of 
the  state  in  which  the  court  sits.  Undoubtedly  there  was  error  under  that 
system  in  admitting  proof  of  a  parol  contract  of  this  kind  in  an  action  of 
covenant;  and  as  the  defendant  made  this  precise  objection,  and  took  an  ex- 
ception when  overruled,  we  do  not  see  how  we  can  refuse  to  give  it  the  benefit 
of  its  objection.  In  those  states  where  the  distinction  between  forms  of  action 
have  been  abolished,  the  declaration  could  have  been  amended,  and  the  two 
matters  joined  in  the  same  action.  In  that  case,  we  might,  under  the  statute 
of  jeofails,  disregard  the  error  as  one  capable  of  removal  by  amendment  below, 
and  as  cured  by  verdict  and  judgment  when  it  comes  here.  But  section  95^ 
of  the  Eevised  Statutes,  which  was  section  32  of  the  judiciary  act  of  1789, 
was  founded  on  the  English  statute  of  32  Henry  YIII.,  and  is  no  broader. 
This  act  of  congress  has  been  frequently  construed  by  this  court  in  such  a 
manner  as  to  forbid  its  application  to  the  case  before  us.  Gharland  v.  Davis, 
4  How.,  131;  Stockton  v.  Bishop,  id.,  155;  Jackson  v.  Ashton,  10  Pet.,  480. 

There  is  no  room  here  for  amendment.  There  could  have  been  none  in  the 
court  below.  To  allow,  a  verdict  to  stand  which  is  responsive  to  no  issue  made 
by  the  pleadings,  or  which  could  have  been  made  by  any  pleading  in  that 
action,  is  farther  than  we  can  go  in  the  promotion  of  abstract  justice.  The 
judgment  of  the  circuit  court  must  be  reversed,  with  direction  to  the  court 
below  to  set  aside  the  special  verdict  of  the  jury  for  the  $11,708,  and  to  enter 
a  judgment  in  favor  of  plaintiffs  on  the  general  verdict  of  $107,353.44,  with 
interest  from  the  day  it  was  rendered ;  and  the  plaintiff  in  error  is  to  recover 
costs  in  this  court.  If,  however,  the  defendants  in  error  shall,  within  a  reason- 
able time  during  the  present  term  of  this  court,  file  in  the  circuit  court  a 
remittitur  of  so  much  of  the  judgment  of  that  court  in  their  favor  as  is  based 
on  the  special  verdict,  and  produce  here  a  certified  copy  of  the  remittitur^  the 
judgment  of  that  court  will  be  affirmed. 

DERMOTT  V.  JONEa 
(28  Howard,  220-280.     1859.) 

Ebrob  to  the  Circuit  Court  of .  the  District  of  Columbia. 

0pm ion  by  Mb.  Justice  Wayne. 

Statement  of  Facts. —  This  record  shows  that  the  plaintiff  and  the  defend- 
ant entered  into  a  building  contract,  under  seal,  with  specifications  annexed,  on 
the  22d  April,  1851.  It  was  agreed  between  them  that  Jones,  the  plaintiff, 
should  do  in  a  good,  substantial  and  workmanlike  manner,  the  houses,  buildings 
and  work  of  every  sort  and  kind  described  in  a  schedule  annexed  to  the  con- 
tract of  which  it  was  a  part;  that  he  should  procure  and  supply  all  the  mate- 
rials, implements  and  fixtures  requisite  for  executing  the  work  in  all  its  parts 
and  details;  and  that  the  stores  fronting  on  Market  Space,  and  the  warehouse 
on  Seventh  street,  should  be  finished  and  ready  for  use  and  occupation,  and  be 
delivered  over  to  the  defendant,  on  the  1st  day  of  October  after  the  date  of  the 
contract,  and  all  the  rest  of  the  work  on  the  1st  day  of  December  afterward. 
The  defendant  agreed,  upon  her  part,  to  pay  the  plaintiff  for  the  performance 
of  the  work,  and  for  the  materials  furnished,  $24:,000  by  instalments;  $5,000 
on  the  1st  day  of  July,  1851;  $5,000  on  the  1st  day  of  October  following;  it 
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being  expressed  in  their  contraot,  that  the  etorea  and  warehouse  were  then  to  he 
delivered  to  the  defendant  ready  for  vse  and  occupation;  and  that  the  residue 
of  the  $24,000  was  to  be  paid  to  the  plaintiff  on  the  1st  day  of  January,  1860, 
with  interest  upon  four  thousand  of  it  from  the  1st  day  of  May,  1851,  and  with 
interest  on  $10,000  from  the  Ist  day  of  December,  1851.  We  do  not  deem  it 
necessary  to  notice  the  other  povenants  of  the  contract,  as  they  have  no  bear- 
ing upon  the  case  as  we  shall  treat  it. 

The  suit  as  originally  brought  is  an  action  of  debt  for  the  recovery  from  the 
defendant  of  the  second  instalment  of  $5,000,  and  for  the  value  of  certain 
extra  work  done  and  materials  furnished  by  the  plaintiff  for  the  defendant's 
use.  The  original  declaration  contains  four  counts:  first,  charges  the  defend- 
ant in  the  sum  of  $5,000  for  work  and  labor  done,  and  materials  furnished  and 
nsed  by  her  in  the  erection  and  finishing  certain  stores  and  buildings  in  the 
city  of  Washington;  second,  for  a  like  sum  paid  by  the  plaintiff  for  the  de- 
fendant; third,  for  a  like  sum  had  and  received;  and  fourth,  for  a  like  sum 
paid,  laid  out  and  expended  by  the  plaintiff  for  defendant  at  her  request.  The 
defendant  pleaded  to  the  declaration  four  pleas:  first,  that  she  was  not  indebted 
as  alleged ;  second,  a  special  plea  setting  out  in  detail  a  contract  under  seal, 
with  the  plaintiff,  for  the  erection  of  such  buildings  as  are  mentioned  in  it,  and 
for  the  completion  of  them  —  protesting  that  the  plaintiff  had  not  complied 
with  the  terms  of  the  same,  and  declaring  that  the  sum  of  $5,000  claimed  by 
the  plaintiff  was  the  second  instalment,  which,  by  the  contract,  was  to  be  due 
and  payable  to  the  plaintiff  on  the  1st  day  of  October,  1851,  and  denying-that 
the  buildings  were  done  by  that  day,  or  that  any  claim  for  the  $5,000  had  ao» 
croed  before  the  bringing  of  the  suit,  by  reason  of  any  contract  or  agreement 
different  from  the  special  contract,  or  for  any  consideration  other  than  the 
$5,000  claimed  in  the  declaration.  In  the  third  plea,  the  identity  of  the  sum 
sued  for  with  the  second  instalment  is  reaffirmed,  payable  on  the  1st  of  October, 
1851,  upon  condition  that  the  buildings  and  stores  should,  be  completed  and 
ready  for  use  by  that  day  —  averring  performance  on  her  part  of  the  conditions 
and  covenants  of  the  contract,  and  non-parformance  on  the  part  of  the  plaint- 
iff,  especially  bis  failure  to  complete  and  have  ready  for  use  the  warehouse  and 
stores  by  the  time  specified.  The  fourth  plea  refers  to  the  special  contract, 
avers  performance  on  her  part,  non-performance  on  the  part  of  the  plaintiff, 
and  especially  that  he  had  not  finished  and  completed  the  buildings  and  stpres 
by  the  day  specified  in  the  contract,  or  at  any  time,  either  before  or  after  that 
day.  At  this  point  of  the  pleading  the  plaintiff  applied  to  be  permitted  to 
amend  his  declaration,  and  added  to  it  four  counts.  The  first  sets  out  in  detail 
the  special  contract  referred  toin  the  defendant's  second,  third  and  fourth  pleas; 
avers  performance  generally,  on  his  part,  and  non-performance  on  the  part  of  the 
defendant.  The  second  count  is  the  same  as  the  first,  down  to  the  averment 
of  performance  by  plaintiff,  inclusive,  and  then  it  avers  that  the  defendant  de- 
parted from  the  stipulations  of  the  contract,  and  required  the  plaintiff  to  do 
additional  work,  and  to  furnish  additional  materials,  whereby  the  defendant 
delayed  the  plaintiff,  and  prevented  him  from  completing  the  buildings  by  the 
time  agreed,  which  the  plaintiff  would  otherwise  have  done.  It  is  then  averred 
that,  notwithstanding  the  additional  labor,  the  plaintiff  had  completed  the 
work  in  a  reasonable  time  after  the  1st  day  of  October,  1851,  to  wit,  on  the 
4ti  December  following,  and  that  the  defendant  then  accepted  the  same, 
whereby  the  second  instalment  of  $5,000  became  payable^  The  third  count  is 
substantially  a  repetition  of  the  original  declaration,  and  the  fourth  claims 
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$10,000  for  work  and  labor  done,  and  for  a  like  sum  laid  oat  by  the  plaintiff  for 
the  defendant,  from  all  of  which  his  right  of  action  had  accrued  before  it  was 
instituted. 

The  defendant  filed  three  picas  to  the  first  count  of  the  amended  declaration: 
1st,  that  she  was  not  indebted  as  was  alleged;  2d,  that  the  plaintiff  bad  not 
performed  the  special  agreement;  and  3il,  that  he  had  not  performed  the  con- 
dition precedent  of  the  contract,  to  complete  the  building,  which  he  had  agreed 
to  do  by  the  1st  day  of  October,  1S51.  To  the  rest  of  the  count  the  defendant 
demurred.  As  the  verdict  of  the  jury  and  the  judgment  rendered  for  the 
plaintiff  are  upon  the  first  amended  count,  contrary  to  instructions  asked  of 
the  court  by  the  defendant,  we  shall  not  notice  the  subsequent  pleadings  and 
proceedings  in  the  case,  and  will  confine  ourselves  to  what  we  consider  to  have 
been  the  legal  rights  of  the  parties  under  the  original  declaration  and  the  first 
amended  count. 

§  904*  A  departure  from  a  building  contract  with  the  assent  of  the  huUder 
toUl  not  excuse  a  failure  to  complete  the  building  wit/iin  t/ie  time  stipulated. 

The  evidence  shows  that  the  three  stores  and  the  warehouse  were  not  finished 
by  the  1st  of  October,  1851.  It  is  also  proved  that  the  special  contract  had 
been  departed  from  in  the  course  of  its  execution;  that  the  defendant  insisted 
that  alterations  and  additions  should  be  made  in  the  buildings  after  they  were 
begun,  contrary  to  the  specifications  of  the  special  contract,  and  that  the 
plaintiff  had  yielded  to  her  requirements.  It  may  have  delayed  the  completion 
of  the  stores  and  warehouse,  as  it  increased  the  work  to  ba  done;  but  it  hav- 
ing been  assented  to  by  the  plaintiff  without  any  stipulation  that  the  time  for 
performance  of  the  whole  was  to  be  dela\^ed,  it  must  be  presumed  to  have  been 
undertaken  by  the  plaintiff  to  be  done,  as  to  time,  according  to  the  original 
contract.  The  sinking  of  the  wall  probably  caused  the  delay,  but  that  cannot 
give  to  the  plaintiff  any  exemption  from  his  obligation  to  finish  the  stores  and 
warehouse  on  the  1st  of  October,  without  further  proof  as  to  the  cause  of  it; 
nor  could  it  in  any  event  entitle  him  to  an  instruction  from  the  court  that  be 
might  recover  under  a  count  or  a  spaciul  contract,  in  which  he  avers  that  the 
work  had  been  completed  by  him  on  the  1st  of  October,  in  conformity  with  it. 
The  defendant  in  the  court  below,  plaintiff  in  error  here,  to  maintain  the  issues 
on  her  part,  and  to  reduce  the  damages  claimed  by  the  plaintiff,  introduced 
witnesses  to  show  that  the  work,  thougii  it  had  been  done,  had  not  been  so  in 
a  skilful  and  workmanlike  manner,  and  that  the  materials  used  for  it  were  of 
an  inferior  kind,  especially  in  the  construction  of  the  store  wall,  and  that  it 
was  so  deficient  in  other  particulars  that  she  had  been  put  to  a  large  expense 
to  make  the  buildings  fit  for  use  and  occupation,  which  amounted  to  $10,000. 
The  plaintiff  gave  rebuttmg  testimony,  and  then  the  defendant  prayed  the 
court  to  instruct  the  jury,  "  that  if  the  three  stores  and  warehouse  were  not 
finished  fit  for  use  and  occupation,  and  delivered  to  her  on  the  1st  of  October, 
1851,  but  were  at  the  time  when  they  were  delivered  wholly  unfit  and  unsafe 
for  occupation,  with  the  walls  of  some  of  them  sunken  out  of  plumb,  and 
cracked,  and  in  danger  of  falling,  so  as  to  be  utterly  untenantable,  then  the 
plaintiff  was  not  entitled  to  demand  and  recover  in  this  order  the  said  sum  of 
$5,000,  as  the  stipulated  instalment  which  the  special  contract  purports  to 
make  payable  on  the  1st  October,  1851,  bat  that  the  plaintiff  was  entitled  to  re- 
cover only  the  value  of  his  work^  after  deducting  the  cost  and  expense  incurred  by 
the  defendant  in  repairing  the  stores  and  warehouse^  to  render  them  jit  for  occu- 
pation^ but  that  the  plaintiff,  as  claimant,  was  entitled  only  to  nominal  damages. 
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Abo,  if  the  defendant  did  not,  at  any  time  whatever,  execute  and  finish, 
ready  for  use  and  occupation,  and  deliver  in  that  state  and  condition  to  the 
defendant,  the  stores  and  warehouse,  but  had  delivered  them  over  to  the  do- 
fendant  in  a  state  wholly  unsafe  and  unfit  for  use,  and  untenantable,  etc.,  etc., 
and  that  the  defendant  had  been  obliged  to  reconstruct  the  walls,  and  to  rejix  the 
build  in  ffSy  so  as  U)  fit  them  for  use .  and  occupation^  at  her  own  cost  and  charges^ 
then  that  the  defendant  may  recoup  or  deduct  the  same  against  the  plaintiff'^s 
daim  for  the  said  instalment  of  five  thousand  dollars  claimed  in  the  suit,  or  the 
tfolue  of  the  work  done  by  the  plaintiff  vpon  the  stores  and  warehouse;  but.  that, 
in  all  events,  the  plaintiff  could  only  recover  nominal  damages. 

These  instructions  the  court  refused  to  give,  without  the  following  qjaliftca* 
lions:  ^^If  the  jury  shall  find  from  the  evidence  tljat  the  plaintitf,  Jones,  has 
exeooted  the  work  according  to  the  specifications  forming  a  part  of  the  con- 
tract, in  a  skilful,  diligent  and  careful  and  workmanlike  manner,  and  that  his 
performance  of  it  was  with  the  knowledge  and  approbation  of  the  defendant, 
then  they  should  find  for  the  plaintiff  the  said  sum  of  $5,000,  with  interest 
from  the  date  of  the  delivery  of  the  stores  and  warehouse  to  the  defendant." 

§  905.  A  covenant  in  a  contract  to  complete  a  building  at  a  specified  time  is  a 
condition  precedent  to  a  rigid  to  recover  vistahnents  di$e  at  such  time. 

The  defendant  excepted  to  the  refusal  of  the  instructions  as  they  had  been 
prayed  for,  and  to  the  qualifications  of  them  as  they  were  given  to  the  jury. 
There  is  error  in  this  instruction.  The  count  and  the  plea  of  the  defendant, 
and  the  instruction  asked,  raised  the  construction  of  the  special  contract, 
whether  or  not  the  right  of  the  plaintiff  to  recover  the  second  instalment  did 
not  depend  u;>on  the  completion  of  the  stores  and  warehouse  by  the  1st  of 
October,  1851 ;  whether  that  was  not  a  condition  precedent,  or  a  case  in  which 
the  parties  had  agreed — one  to  deliver  the  buildings  finished,  according  to 
the  special  contract,  and  the  other  to  pay  the  second  instalment  concurrently, 
if  they  were  then  to  delivered.  A  failure  by  the  plaintiff  to  finish  and  deliver 
on  that  day  is  fatal  to,  a  recovery  upon  the  special  contract.  The  plaintiff  in  the 
first  amended  count  declares  upon  it  as  such,  avers  his  performance  accordingly, 
and  the  proof  is  that  he  had  not  so  performed.  We  infer,  from  the  whole 
Gontraot,  that  it  was  the  intention  of  the  parties  that  the  performance  of  the 
work  was  to  be  a  condition  precedent  to  the  payment  of  the  second  instalment. 
There  is  no  word  in  the  contract  to  make  that  doubtful.  The  plaintiff  under- 
took to  furnish  the  materials  and  to  construct  the  buildings  according  to 
specifications.  Part  of  them  were  to  be  finished,  and  to  be  delivered  to  the 
defendant,  on  the  1st  of  October,  1851,  and  the  residue  on  the  1st  December 
af terwanls.  For  the  whole,  the  defendant  was  to  pay  824,000  —  $5,000  on  the 
Isi  of  July,  1851;  $5,000  on  the  1st  of  October,  1851,  if  the  stores  and  ware- 
hooscu  were  then  finished  for  use  and  occupation,  and  delivered  over  on  that 
day  to  the  defendant;  and  if  that  was  done,  then  the  balance  of  the  $2^,000 
was  to  be  paid  on  the  1st  of  January,  I860,  with  the  interest,  as  mentioned  in 
the  special  contract. 

§  IIOC.  Distinction  between  dependent  and  independent  covenants. 

The  words  of  the  contract  for  payment  are,  *'in  consideration  of  the  cove- 
Bants,  and  their  due  performance.^'  9uch  words  import  a  condition.  It  is 
difficult  at  all  times  to  distinguish  whether  contracts  are  dependent  or  inde- 
pendent; but  there  are  rules  collected  from  judicial  decisions,  by  which  it  may 
be  determmed.  We  have  tested  the  correctness  of  them  by  an  examination  of 
several  authorities. 
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^^  When  the  agreements  go  to  the  whole  of  the  consideration  on  both  sides, 
the  promises  are  dependent,  and  one  of  them  is  a  condition  precedent  to  the 
other.*'  Such  is  the  case  with  the  special  contract  with  which  we  are  now 
dealing.  ^'  If  the  agreements  go  to  apart  only  of  the  consideration  on  both  siiles^ 
the  promises  are  so  far  independent.  If  money  is  to  be  paid  on  a  day  certain, 
in  consideration  of  a  thing  to  be  performed  at  an  earlier  day,  the  performance 
of  that  thing  is  a  condition  precedent  to  the  payment;  and  if  money  is  to  be 
paid  by  instalments,  some  before  a  thing  shall  be  done  and  some  when  it  is 
done,  the  doing  of  the  thing  is  not  a  condition  precedent  to  the  former  pay- 
ments, hut  is  80  to  the  latter.  And  if  there  be  a  day  for  the  payment  of  money, 
and  that  comes  before  the  day  for  the  doing  of  the  thing,  or  before  the  time 
when  the  thing  from  its  nature  can  be  performed,  then  the  payment  is  obliga- 
tory, and  an  action  may  be  brought  for  it,  independently  of  the  act  to  be  done. 
Concurrent  promises  are  those  where  the  acts  to  be  performed  are  simultaneous; 
and  either  party  may  sue  the  other  for  a  breach  of  the  contract,  on  showing, 
either  that  be  was  able,  ready  and  willing  to  do  his  act  at  a  proper  time  and  in 
a  proper  way,  or  that  he  was  prevented  by  the  act  or  default  of  the  other  con- 
tracting party."  2  Parsons  on  Contracts,  ch.  3, 189.  The  first  instalment 
was  to  be  paid  on  an  appointed  day,  in  consideration  of  the  work  to  be  begun ; 
and  the  second  instalment  was  to  be  paid  on  a  subsequent  day,  if  the  work 
should  then  be  finished  and  delivered  over  to  the  defendant,  ready  and  fit  for 
use  and  occupation.  Before  that  day  it  could  not  have  been  demanded ;  on 
that  day,  the  work  having  been  performed,  it  might  have  been.  The  evidence 
shows  that  the  work  had  not  been  done  on  the  1st  of  October,  1851,  and  was 
not  finished  until  the  1st  of  December. 

The  plaintiff  avers  in  his  first  amended  count  that  he  had,  on  his  part,  com- 
plied with  bis  undertaking  in  the  special  contract.  The  issue  npon  it  is,  that 
he  had  not  done  so,  and  he  gave  no  proof  to  sustain  the  averment.  The  evi- 
dence entitled  the  defendant  to  a  verdict  on  that  count;  bnt  the  court,  without 
regard  to  the  time  fixed  upon  for  the  work  to  be  finished,  instructed  the  jury 
that  if  the  work  had  been  done  according  to  the  specifications  forming  a  part 
of  the  contract,  in  a  skilful  and  workmanlike  manner,  or  if  his  execution  of  it 
was  with  the  knowledge  and  approbation  of  the  defendant,  then  they  were  to 
find  for  the  plaintiff  the  sum  of  $5,000,  with  interest  from  the  date  of  the  de- 
livery of  the  stores  and  warehouse.  It  must  be  obvious  that  this  instruction 
makes  between  the  parties  a  different  contract  from  that  into  which  they  had 
entered,  and  one  different  from  that  the  plaintiff  had  declared  upon.  The 
plaintiff  gave  no  evidence  to  support  the  count;  but  there  was  evidence  show- 
ing the  reverse  of  performance  on  his  part.  For  this  error  in  the  court's  in- 
struction to  the  jury  upon  the  first  amended  count,  we  shall  remand  the  case 
for  another  trial  upon  the  plaintiff^s  original  declaration  in  debt  with  th^ com- 
mon, counts,  as  in  indehitatue  assumpsit, 

§907.  Work  done  and  materials  furnished  and  accepted  must  be  paid  f or^ 
althovgh  not  furnished  according  to  special  contract 

We  do  not  consider  that  the  plainiiff^s  right  to  recover  upon  that  declaration 
was  in  any  way  affected  by  the  extra  work  which  was  done  upon  the  requisi- 
tion of  the  defendant,  or  by  the  increase  of  materials  which  he  furnished  for 
that  purpose;  or  that  the  sinking  of  the  foundation  of  Che  buildings  excused 
him  from  finishing  the  work  by  the  time  specified;  or  that  the  acceptance  of 

the  buildings  by  the  defendant  as  they  had  been  constructed  by  the  plaintiff 
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was  any  release  of  the  plaintiff  from  his  undertaking  to  finish  them  in  the  time 
specified  in  the  contract.  Bat  after  that  time  had  passed,  the  plaintiff  con- 
tinaed,  Tvltb  the  knowledge  and  permission  of  the  defendant,  and  also  with  the 
knowledge  of  her  superintending  architect,  to  do  the  work  specified  in  the  con- 
tract, and  also  to  do  the  extra  work,  and  to  furnish  the  materials  necessary  for 
both.  And  when  the  work  was  done  by  the  plaintiff,  however  imperfectly 
that  may  have  been,  the  defendant  accepted  itJ  The  law  in  such  a  case  implies 
that  the  work  done  and  the  materials  furnished  were  to  be  paid  for.  The  gen- 
eral rale  of  law  is,  that  while  a  special  contract  remains  open  —  that  is,,  unper- 
formed — the  party  whose  part  of  it  has  not  been  done  cannot  sue  in  indebitatus 
assumpnit  to  recover  a  compensation  for  what  he  has  done,  until  the  whole  shall 
be  completed.  This  principle  is  affirmed  and  aoted  upon  in  Cutter  v,  Powell, 
6  Term  R,  320;  also  in  Hulle  v.  Heightman,  2  East,  245,  and  in  several  other 
cases.  But  the  exceptions  from  that  rule  are  in  cases  in  which  something  has 
been  done  under  a  special  contract,  but  not  in  strict  accordance  with  that  con- 
tract. In  such  a  case,  the  party  cannot  recover  the  remuneration  stipulated  for 
in  the  contract,  because  he  has  not  done  that  which  was  to  be  the  consideration 
of  it.  Still,  if  the  other  party  has  derived  any  benefit  from  the  labor  done,  it 
would  be  unjust  to  allow  him  to  retain  that  without  paying  anything.  The 
lav,  therefore,  implies  a  promise  on  his  part  to  pay  such  a  remuneration  as  the 
benefit  conferred  is  really  worth;  and  to  recover  it,  an  action  of  indehitatua 
assumpsit  is  maintainable. 

§  908.  autliorities  examined. 

Such  is  the  law  now  in  England  and  in  the  United  States,  notwithstanding 
many  cases  are  to  be  found  in  the  reports  of  both  countries  at  variance  with  it» 
It  was  recognized  by  this  court  to  be  the  existing  rule  in  the  case  of  Slater  v. 
Emerson,  19  How\,  224,  239  (§§  910-912,  infra).  The  difference  between  the 
rale  now  and  in  earlier  times,  it  is  believed,  has  caused  much  of  the  difficulty 
in  the  establishment  of  the  present  rule.  Formerly  it  was  held,  that,  whenever 
anything  was  done  under  a  special  contract  hot  in  conformity  with  it,  the  party 
for  whom  it  was  done  was  obliged  to  pay  the  stipulated  price;  but  that  he 
might  resort  to  a  cross-aq|kion  to  indemnify  himself  for  the  deficiency  in  the 
consideration.  Blair  v.  Davis,  1794,  cited  in  7  East,  470.  See  Smith's  L.  Cases, 
in  the  notes  following  the  case  of  Cutter  and  Powell,  2d  vol.,  for  a  full  descrip- 
tion, historical  and  chronological,  of  the  rule  as  it  now  prevails  and  as  it 
formerly  was. 

The  rule  as  it  now  exists  has  been  recently  discussed  and  affirmed  in  the 
queen's  bench,  in  the  case  of  Munro  v,  Phelpes,  8  Ell.  &  Bl.,  739;  92  Eng.  Com. 
L.  It  has  been  the  rule  in  the  courts  of  New  York  for  more  than  thirty  years. 
In  the  case  of  Jewell  et  al,  v.  Schroepnell,  4  Cowan,  564,  it  was  decided  that  if 
there  be  a  special  contract  under  seal  to  do  work,  and  it  be  not  done  pursuant 
to  the  agreement,  whether  in  point  of  time  or  in  other  respects,  the  party  who 
did  the  work  may  recover,  upon  the  common  counts  in  assumpsit^  for  work,  and 
labor  done.  If,  when  the  time  arrives  for  performance,  the  party  goes  on  to 
complete  the  work,  with  the  knowledge  of  his  employer,  it  was  evidence  of  a 
promise  to  pay  for  the  work.  So  if  the  employer  does  not  object.  This  rule 
prevails  also  in  Massachusetts,  in  Pennsylvania,  and  in  several  of  the  other 
states.  Also  in  Alabama,  as  may  be  seen  in  the  case  of  McYoy  v.  Wheeler, 
6  Port,  201.  It  is  discussed  with  a  very  accurate  discrimination  of  its  applica- 
tion, in  the  second  volume  of  Professor  Parsons  on  Contracts. 

Vou  VIII— 24  860 


§909,  CONTRACTS.— CONSTRUCTION  AND  INTERPRETATION. 

§  9Q9.  In  an  action  to  recover  a  quantum  meruit^  defendant  may  recoup  dam- 
agea  for  failure  to  perform  the  contract. 

In  the  trial  of  such  an  action,  where  the  defense  is  not  presented  as  a  matter 
of  set-off,  arising  on  an  independent  contract,  but  for  the  purpose  of  reducing 
the  plaintiff's  damages,  because  be  bad  not  complied  witb  his  cross  obligations 
arising  on  the  same  contract,  the  defendant  may  be  allowed  a  recoupment  from 
the  damages  claimed  by  the  plaintiff  for  such  loss  as  she  shall  have  sustaioed 
from  the  negligence  of  the  plaintiff.  Such  evidence  is  aUowed  to  prevent  cir- 
cuity of  action,  and  to  prevent  further  litigation  upon  the  same  matter.  It  may 
be  well  to  say  that  the  court  allowed  a  reconpuient  in  Green  v.  Biddle,  8 
"Wheat.,  1  (Const.,  §§  191-206),  to  a  disseizor,  who  was  a  bona  fide  occupant  of 
land,  for  the  improvement  made  bv'  him  upon  it,  against  the  plaintiff's  damages. 
But  such  recoupment  cannot  be  claimed  unless  the  defendant  shall  file  a  definite 
statement  of  his  claim,  with  notice  of  it  to  the  plaintiff,  sufficiently  in  time 
before  the  trial  term  of  the  case  to  enable  the  latter  to  meet  the  matter  with 
proof  on  his  side. 

We  have  pursued  the  case  in  hand  further  than  may  have  been  necessary ; 
bnt  it  was  thought  best  to  do  so,  as  the  points  now  here  ruled  have  not  before 
been  expressly  under  the  consideration  of  this  court.  The  judgment  given  in 
the  court  below  is  reversed,  and  we  shall  order  that  the  case  shall  be  remanded 
10  it)  with  directions  for  its  trial  again,  pursuant  to  our  rulings  in  this  opinion. 

SLATER  V.  EMERSON. 
(19  Howard^  224-389.    1856.) 

Opinion  by  Mti.  Justice  McLean. 

Statemb:nj  op  Facts. —  This  case  is  before  us  on  a  writ  of  error  to  the  circuit 
court  of  Massachusetts. 

The  action  was  brought  by  Emerson  against  Slater  on  an  agreement  made 
the  14th  day  of  November,  1854,  in  which  Emerson,  '*  in  consideration  of  the 
agreement  of  said  Slater,  hereinafter  contained,  and  of  $1  to  him  paid,  cove- 
nants and  agrees,  with  said  Slater,  that  he  will  complete  all  the  bridge  work  to 
be  done  by  him  for  the  Boston  &  New  York  Centrul  Railroad  Company,  ready 
for  laying  down  the  iron  rails  for  one  track,  by  the  1st  day  of  December  next." 

"  And  the  said  Slater,  in  consideration  of  the  premises,  hereby  agrees,  with 
said  Emerson,  that  he  will  pay  him,  within  two  days  from  the  date  hereof,  the 
sum  of  $4,400  in  cash.  And  the  said  Slater  further  agrees  that  he  will  give  to 
the  said  Emerson^  on  the  completion  of  the  bridges^  and  when  the  rails  for  one 
track  are  lard  to  the  foot  of  Summer  street^  in  Boston,  from  Dedham,  his  (said 
Slater's)  five  notes,  for  $2,000  each,  dated  when  said  notes  were  ^iven,  as  above 
provided,  and  payable  in  six  months  from  their  datCy  to  the  said  Emerson  or  his 
order.  Said  notes,  when  paid,  are  to  be  applied  towards  the  indebtedness  of 
said  Boston  &  New  York  Central  Railroad  Company  to  said  Emerson ;  it  being 
understood  that  this  agreement  is  in  no  way  to  aflfect  any  contract  of  said 
Emerson  with  said  company,  or  any  action  now  pending^" 

The  execution  of  thrs  agreement  was  admitted,  and  that  the  work  upon  the 

bridges,  in  said  agreement  set  fopth^  was  completed,  ready  for  laying  down  the 

iron  rails  for  one  track^  about  the  middle  of  December,.  1854,  and  that  the  rails 

were  laid  to  the  foot  of  Summer  street,,  in  Boston,  from  Dedham,  about  the 

last  of  the  same  moath.     It  was  proved  that  the  defendant  was  presideat  of 
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the  Boston  &  New  York  Central  Railroad  Company,  and  a  stockholder  and 
bondholder  in  the  same.  The  corporation  failed  on  or  about  the  2d  of  July, 
1854.  The  company  was  then  indebted  to  the  plaintiff,  and  did  not  pay  him. 
In  the  second  week  of  July  there  was  a  (irisis  in  the  affairs  of  the  company, 
und  Emerson  suspended  his  work,  so  far  as  regarded  new  outlays.  In  August 
H  new  arrangement  was  made,  and  he  went  on  till  the  first  or  second  week  in 
November,  and  then  he  kept  a  force  on  the  great  bridges  sufficient  to  retain 
possession  of  the  work,  and  would  not  surrender  it;  the  witness  (Willis)  then 
made  an  effort  to  get  the  bridges  completed.  The  question  was,  how  much 
Emerson  would  take.  The  company  owed  him  some  $10,000  or  $15,000,  and 
was  then  insolvent  as  respected  meeting  its  engagements. 

The  defendant  then  introduced  an  agreement  between  the  Boston  &  New 
York  Central  Railroad  Company,  a  corporation,  and  Charles  Emerson,  of  Bos- 
ton, in  which  Emerson  agreed  to  build  and  complete,  sufficient  for  the  passage 
of  an  engine  over  the  same,  on  or  before  the  Ist  day  of  May  next,  all  the 
bridging  as  now  laid  out  and  determined  upon  by  the  engineer  of  said  railroad, 
from  the  wharf  near  the  foot  of  Summer  street,  in  Boston,  and  from  South 
Boston  across  the  South  Bay,  so  called,  to  the  Dorchester  shore,  in  Dorchester, 
in  the  manner  and  with  the  materials  hereinafter  described,  and  to  finally  com- 
plete the  same  to  the  satisfaction  ef  the'  state  commissioner  and  the  engineers 
of  said  railroad,  as  soon  after  the  1st  day  of  May  next  as  may  be.  Several 
other  bridges  were  required  to  be  built  on  the  road,  Emerson  furnishing  all  the 
materials,  excepting  the  iron  rails,  chains  and  spikes,  which  were  to  be  furnished 
by  the  railroad  company.  This  contract  was  dated  the  23d  of  December,  1853, 
and  signed  by  the  parties.  A  receipt  dated  November  15,  1854,  signed  by 
Emerson,  acknowledged  the  payment  of  $^,400  by  Slater  on  the  contract  first 
above  stated. 

E.  B.  Ammidown,  a  witness,  stated  he  was  a  director  on  the  railroad,  and  that 
in  November,  1854,  there  were  negotiations  pending  for  a  contract  for  a 
through  route  from  Boston  to  New  York,  between  the  Boston  &  New  York' 
Central  Railroad  Company  and  the  Norwich  &  Worcester  Railroad  Company, 
and  the  steamboat  company  plying  between  Norwich  and  New  York.  The 
contract  then  existing  between  said  steamboat  company  and  Norwich  &  Wor- 
cester Railroad  Company  with  the  Boston  &  Worcester  Railroad  Company 
would  expire  about  December  1,  1854.  It  was  necessarx'  that  said  steamboat 
and  Norwich  &  Worcester  Railroad  companies  should  make  a  new  contract. 
They  preferred  to  contract  with  us  instead  of  the  Boston  &  Worcester  Railroad 
Company,  provided  our  road  could  be  ready  to  run  by  December  1,  1854.  The 
only  part  of  our  road,  as  to  which  there  was  any  doubt  of  its  completion,  was 
the  bridges,  which  the  plaintiff  was  making.  The  w^hole  matter  was  talked 
over,  in  the  presence  of  the  plaintiff.  We  regarded  it;  as  of  very  great  impor- 
tance. I  considered  the  loss  of  that  contract  equal  to  a  quarter  of  a  million  of 
dollars,  and  the  plaintiff  said  half  a  million.  Committees  from  Norwich  & 
Worcester  Railroad  and  steamboat  companies  came  on,  to  make  the  arrange- 
ment, and  went  over  part  of  the  road.  Whether  this  was  before  or  after  the 
contract  the  witness  cannot  say,  but  he  has  little  doubt  that  it  was  before.  J. 
C.  Hurd,  a  witness,  and  who  was  also  a  director,  and  as  a  committee,  about  the 
14th  of  August,  1854,  made  a  parol  contract  with  Emerson  to  pay  him  $17,000, 
and  secure  to  him  $6,000  of  Farnum,  with  indorsements.  A  larger  sum  than 
$17,000,  he  thinks,  was  paid  at  the  time  of  the  contract.  Emerson  agreed  to  go 
oa  and  finish  the  work,  but  he  declined  to  sign  a  written  agreement. 
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On  the  above  evidence  the  defendant  moved  the  court  to  rale  and  instruct  the 
jury,  that,  by  the  true  construction  of  said  contract  declared  on,  the  plaintiff 
would  not  be  entitled  to  recover  without  showing  that  the  work  was  com- 
pleted, ready  for  laying  down  the  iron  rails  for  one  track,  by  the  1st  day  of 
X)ecember,  1854;  but  the  court  refused  so  to  instruct  the  jury,  and  did  instruct 
them  that  the  agreement  on  the  part  of  the  defendant  to  give  the  notes  in  said 
agreement  mentioned  was  not  dependent  on  the  completion  of  said  work,  ready 
for  laying  down  said  rails  for  one  track,  at  the  time  limited  by  said  contract. 
To  which  ruling  and  refusal  the  defendant  excepted. 

And  the  defendant  further  requested  the  court  to  rule  and  instruct  the  jury, 
that  if  the  plaintiff  failed  to  complete  said  work,  ready  for  laying  down  said 
iron  rails  for  one  track,  by  the  said  1st  day  of  December,  there  was  thereby  a 
failure  of  the  consideration  of  said  contract,  and  the  plaintiff  would  not  be  en- 
titled to  recover  the  amount  claimed  by  him,  or  any  part  thereof;  but  the  court 
refused  so  to  instruct  the  jury.    To  wiiich  refusal  the  defendant  excepted. 

The  judge  having  first  called  upon  the  defendant  to  offer  evidence,  if  be  saw 
fit,  of  any  actual  damage  by  him  sustained  by,  the  non-performance  of  said 
work  within  the  time  limited  by  said  contract;  and  the  defendant  declining  to 
offer  any  such  evidence,  and  admitting  that  no  such  damages  were  claimed  by 
him  in  the  suit,  the  court  thereupon  instructed  the  jury  to  deduct,  from  any 
sum  they  might  find  for  the  plaintiff,  the  sum  of  $1  — as  nominal  damage,  for 
the  said  non-performance  of  plaintiff.  To  which  the  defendant  excepted.  The 
jury  found  for  the  plaintiff  $10,199. 

§  910.  A  covenant  to  complete  work  by  a  certain  time  held  to  he  a  depetident 
covenant. 

The  declaration  contains  four  counts.  The  fir'st  one  alleges  the  work  was 
completed  by  the  1st  of  December,  1854;  the  second  on  the  20th  of  December; 
third,  the  same  time ;  the  fourth,  the  same  as  the  second,  with  an  allegation  that 
the  defendant  waived  the  time  fixed  for  the  work  to  be  completed  to  the  20th 
•of  December.  This  contract  cannot  be  satisfactorily  understood  or  construed 
without  reference  to  the  circumstances  under  which  it  was  made.  From  the 
evidence,  it  appears  that  the  work  to  be  completed  by  the  1st  of  December  was 
provided  for  by  a  previous  contract,  dated  17th  December,  1851,  in  which  the 
details  and  prices  of  the  work  were  specially  stated,  to  be  so  constructed  as  .to 
admit  of  an  engine  to  run  over  it  on  or  before  the  1st  of  May  ensuing,  and  the 
whole  to  be  completed  as  soon  after  that  period  as  practicable. 

The  compan}^  it  seems,  had  become  embarrassed  and  were  unable  to  make 
payment  for  the  work  as  it  progressed ;  still  the  contractor,  Emerson,  was  un- 
willing to  give  up  the  contract,  and  retained  a  few  hands  in  his  employ  on  difr 
ferent  parts  of  the  work,  so  as  to  retain  the  possession  of  it.  Another  fact  to 
be  noticed  as  important  was,  that  if  the  road  could  be  completed  by  the  1st  ot 
December,  the  company  had  an  assurance  that  a  contract  could  be  made  with 
the  steamboat  company  plying  between  Norwich  and  New  York,  making  a 
continuous  line  between  Boston  and  New  York.  This  was  considered  an  object 
of  great  importance  —  equal,  as  was  supposed  by  a  witness,  to  a  quarter  of  a 
million  of  dollars,  and,  as  the  plaintiff  supposed,  to  half  a  million. 

The  defendant  was  president  cf  the  Boston  &  New  York  Central  Railroad  — 
a  stockholder  and  a  bondholder  in  the  same;  but  it  does  not  appear  that  bq  had 
any  authority  to  bind  the  company,  as  he  entered  into  the  contract  in  his  indi- 
vidual capacity.    Under,  these  circumstances,  the  contract  on  which  the  actioa 

is  prosecuted  was  made.    It  will  be  at  once  perceived  there  was  a  strong  motive 
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to  have  the  work  completed  by  the  1st  of  December  ensuing,  by  all  who  bad 
an  interest  in  the  Central  railroad.  The  sum  to  be  paid  by  Slater  was  not  in 
addition  to  tbe  price  stipulated  in  the  former  contract,  but  in  discharge  of  so 
much  of  that  contract  All  these  facts  being  admitted  or  undisputed,  we  will 
consider  the  language  of  the  contract.  It  states  ^^  that  the  said  Emerson,  in 
consideration  of  the  agreement  of  said  Slater,  hereinafter  contained,  and  of  $1 
,to  him  paid,  the  receipt  whereof  is  acknowledged,  covenants  and  agrees  with 
.said  Slater,  that  he,  the  said  Emerson,  will  complete  all  the  bridge  work  to  be 
done  by  him  for  the  Boston  &  Central  Bailroad  Company^,  ready  for  laying 
down  the  iron  rails  for  one  track,  by  the  1st  day  of  December  next.'' 

There  is  no  ambiguity  in  this  language.  No  one  can  misconstrue  it.  The 
work  specified  was  to  be  completed  by  the  1st  day  of  December.  And  the 
said  Slater,  '*  in  consideration  of  the  premises,"  that  is,  the  completion  of 
the  work,  *^  hereby  agrees  with  said  Emerson,  that  he  will  pay  him,  within  twb 
days  from  the  date  hereof,  the  sum  of  $4,400  in  cash;  and  the  said  Slater  fur- 
ther agrees  that  he  will  give  to  the  said  Emerson,  on  the  completion  of  tbe 
bridges,  and  when  the  rails  for  one  track  are  laid  to  the  foot  of  Summer  street, 
in  Boston,  from  Dedham,  his  (said  Slater's)  five  notes  for  $2,000  each,  dated 
when  said  notes  are  given,  as  above  provided,  and  payable  in  six  months." 

§  91 1.  Covenants  are  dependent  or  independent  according  to  intention  of  ike 
parties. 

The  notes  were  to  be  given  on  the  completion  of  the  bridges,  and  when  the 
rails  for  one  track  are  laid  to  the  foot  of  Summer  street,,  in  Boston ;  and  from 
this  it  is  argued  that  the  covenants  in  the  agreement  are  independent.  Much 
is  found  in  the  opinions  of  courts  and  elementary  writers  in  regard  to  depend- 
ent and  independent  covenants.  And  it  is  said,  *'*'  where  the  acts  stipulated  to 
be  done  are  to  be  done  at  different  times,  the  stipulations  are  to  be  construed 
as  independent  of  each  other."  This,  as  a  general  rule,  is  correct,  but  it  is  sub- 
ject to  the  mtention  of  the  parties,  as  signified  in  the  language  of  the  contract. 
The  great  rule  is  to  ascertain  the  intent  of  the  parties  from  the  language  used. 
The  work  was  to  be  done  by  the  1st  day  of  December;  and  Slater  agreed  to 
give  bis  notes,  payable  in  six  months  after  the  work  was  completed;  the  time 
of  giving  the  notes,  therefore,  is  referable  to  the  time  fixed  for  tbe  completion 
of  the  work.  In  no  just  or  legal  sense  can  this  language  be  held  to  enlarge 
tbe  time  limited  in  the  contract. 

§  912.  Where  a  party  ie  to  receive  notes  for  ten  thousand  dollars  on  the  com- 
pletum  of  certain  work  hy  a  certain  timCy  the  completion  of  the  work  by  the  time 
is  a  condition  precedent  to  the  right  to  Hie  notes. 

It  is  said  by  some  writers  that  it  is  impossible  to  make  time  of  the  essence 
of  the  contract  where  damages  may  compensate  for  the  delay.  But  this  is  not 
correct  as  a  general  proposition.  And  a  more  fit  illustration  of  this  can  scarcely 
be  found  than  the  contract  under  consideration.  The  amount  of  compensa- 
tion for  the  work  is  not  increased  or  diminished  by  the  new  contract.  The 
first  contract  stands  in  all  its  force,  nnaffeoted  by  the  second,  except  that  the 
payments  made  under  the  second  shall  be  applied  as  a  credit  on  the  first.  The 
obligation  assumed  by  Emerson  in  the  new  contract  was,  to  finish  the  work,  as 
stated,  by  the  1st  of  December,  in  consideration  that  $4,400  sboold  be  paid  to 
bim  in  two  days,  and  notes  given  for  $10,000  on  the  completion  of  the  work. 
Slater^  having  no  other  interest  in  the  work  than  any  other  stockholder  and 
bondholder  of  similar  amounts,  paid  the  $4,400,  and  agreed  to  give  his  individual 

notes  for  the  $10,000.    In  this  contract  he  stands  in  tbe  relation  of  a  surety, 
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and  can  only  be  held  responsible  under  his  agreement.  That  time  was  an  es- 
sential part  of  this  contract  is  clear  from  the  circumstances  under  which  it  was 
made,  and  the  intent  of  the  parties,  as  expressed.  The  continuous  line  to  New- 
York  was  the  strong  motive  of  Slaler,  and  that  could  be  secured  only  by  the 
completion  of  the  work  on  or  before  the  1st  of  December. 

The  defendant  prayed  the  court  to  instruct  the  jury  that  the  plaintiff  could 
not  recover  without  showing  the  work  was  completed,  ready  for  laying  down 
the  iron  rails  for  one  track,  by  the  1st  day  of  December,  1854,  which  the  court 
refused  to  do.  In  this,  we  think,  there  was  error.  On  a  contract  where  time 
does  not  constitute  its  essence  there  can  be  no  recovery  at  law  on  the  agree- 
ment, where  the  performance  was  not  within  the  time  limited.  A  subsequent 
performance  and  acceptance  by  the  defendant  will  authorize  a  recovery  on  a 
quantum  meruit  It  is  diiHcult  to  perceive  any  satisfactory  mode  by  which 
the  defendant  in  the  circuit  court  could  recoup  his  damages  for  the  failure  of 
the  plaintiff  to  perform  in  that  action,  or  by  bringing  another  suit.  As  a 
stock  and  bondholder,  his  damages  would  be  remote  and  contingent.  To  as- 
certain the  general  damage  of  the  company  by  the  failure,  and  distribute  that 
amount  among  the  members  of  the  company  in  proportion  to  their  interest, 
would  seem  to  be  the  proper  mode;  and  this  would  be  complicated,  and  not 
suited  to  the  action  of  a  jury.  The  judgment  of  the  circuit  court  is  reversed 
with  costs. 

§  918.  Covenants,  when  concurrent  —  Bigrhts  of  parties,—  Covenants  are  concurrent  when 
there  are  mutual  acts  to  be  performed  at  the  same  time.  In  covenants  of  this  character,  if 
one  party  is  ready  and  offers  to  perform  his  part  of  the  covenant,  and  the  other  refuses  or 
neglects  to  perform  his  part,  the  party  who  was  ready  has  fulfilled  his  engagement,  and  may 
maintain  his  action  for  the  breach  or  default  of  the  other,  although  it  is  uncertain  which  was 
obliged  to  do  the  first  act.     Snow  v.  Johnson,*  1  Minn.,  52.     See  g  893. 

§914.  Where  a  contract  provides  for  the  performance  of  dependent  or  concurrent  acts, 
neither  party  has  a  right  to  deniand  a  performance  of  the  other  without  a  performance  or  a 
tender  of  performance  on  }iis  part.  "Where  there  are  mutual  covenants  or  acts  prescribed  in 
a  contract,  they  are  presumed  to  be  dependent  unless  a  contrary  intention  appears.  McNeil 
v.  Magee,  5  Mason,  254. 

§  915.  Dependency,  how  determined  —  Assignment  of  lease.— Where  the  covenants  in  an 
agreement  are  dependent  or  concurrent,  the  plaintiff  must  allege  and  prove  performance  of 
or  an  offer  to  perform  the  covenants  on  his  part.  And,  in  order  to  determine  whether  tho 
covenants  are  dependent,  the  intention  of  the  parties  is  to  be  discovered  rather  from  the 
order  of  time  in  which  the  acts  arc  to  be  done  than  from  tlie  structure  of  the  instrument  or 
the  arrangement  of  the  covenants.  Tims,  where  by  a  contract  to  assign  a  lease  the  plaintilf 
was  required,  within  a  certain  time,  to  sow  the  land  in  wheat  and  rye,  in  which  condition  it 
was  to  be  delivered  to  the  defendant,  the  covenants  were  held  to  be  dependent,  and  the  plaint- 
iff was  held  bound  to  prove  a  performance  of  or  an  offer  to  perform  the  covenants  to  sow 
and  convey  the  land.    Goodwin  r.  Lynn,*  4  Wash..  714.    See  §  894. 

g  910.  Dependency  of  covenants  depends  on  intention. —  Covenants  are  to  be  considered 
dependent  or  independent,  according  to  the  intention  of  the  parties,  which  is  to  be  deduced 
from  the  whole  instrument.  Thus,  where  by  a  contract  to  do  work  for  a  railroad  company, 
monthly  payments  were  to  be  made  for  the  work  done  during  each  month,  and  the  work  was  to 
be  completed  by  a  certain  date,  the  company  having  a  right  to  forfeit  the  contract  and  retain  a 
certain  per  centum  of  each  payment  to  secure  themselves  from  loss  if  the  work  should  not 
proceed  to  their  satisfaction,  it  was  held  that  the  covenants  to  make  monthly  payments  and 
to  complete  the  work  within  the  stipulated  time  were  not  dependent  upon  each  other,  there 
being  no  necessary  dependency  between  them,  and  no  intention  apparent  to  make  them  de- 
pendent    Philadelphia,  etc.,  R  Co.  r.  Howard,  13  How.,  807  (§§  1595-1608). 

§  917.  In  executory  contracts  for  the  sale  of  property  the  contracts  of  the  parties  are  to 
be  considered  dependent  unless  a  contrary  intention  clearly  appears.  Bank  of  Columbia  9. 
Hagner,  1  Pet.,  464. 

§918.  Furnishing  snpplles  —  Locating  mine  —  Condition  precedent.-— It  seems  that 
where  one  party  agrees  to  furnish  another  with  certain  supplies,  on  condition  that  the  latter 
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shall  prospect  and  locate  mines  for  the  joint  benefit  of  both,  the  party  who  is  to  do  the  pros- 
pecting may  treat  the  agreement  to  furnish  supplies  as  a  condition  precedent,  and  if  such 
supplies  are  not  furnished,  then  the  party  may  treat  the  contract  as  abandoned,  and  may  go 
on  and  locate  claims  which  shall  belong  to  him  alone.     Murley  v.  Ennis,*  2  Colo.  T*y,  805. 

§  919.  Sale  of  patent  right—  Extension  —  Condition  precedent.— An  owner  of  a  patent, 
for  an  extension  of  which  an  application  was  pending,  contracted  in  writing  with  P.  that  in 
case  such  extension  was  granted,  then  P.  should  have  a  certain  right  in  a  certain  territory 
upon  the  payment  of  a  certain  proportion  of  the  expenses  of  obtaining  the  extension.  The 
extension  was  procured,  and  P.  offered  to  pay  the  patentee  his  proper  proportion  of  the 
expenses  of  obtaining  the  extension,  but  the  patentee  refused  to  disclose  the  amount  of  such 
expenses.  P.  went  un  with  the  manufacture  of  the  patented  machines,  and  was  sued  by  the 
patentee  for  infringement.  Held,  that  the  agreement  of  P.  to  pay  his  share  of  the  expenses 
was  a  condition  precedent,  and  that  until  such  payment  was  made  he  had  no  rights  under  the 
assignment.  The  i\*rongful  refusal  of  the  patentee  to  disclose  the  amount  of  the  expenses 
would  furnish  a  good  cause  of  action  against  him,  but  would  not  furnish  a  defense  to  the  suit 
for  infringement.    Pitts  v.  Hall.  8  Dlatch.,  204. 

8  98II.  Agreemeat  for  tlie  surrender  of  a  contraet— Condition  precedent.— Where  a  con- 
tnust  is  its  terms  is  dependent  upon  the  surrender  and  cancellation  of  a  contract  to  conyey 
bmd  within  a  certain  time,  such  surrender  and  cancellation  is  a  condition  precedent,  and  if 
not  performed,  the  other  party  may  declare  the  contract  at  an  end.  A  mutual  understanding 
between  the  parties  and  the  grantee  of  the  contract,  that  the  contract  should  be  released,  is 
&tsufficieut,  though  acquiesced  in  by  the  parties.    Washington  v,  Ogden,  1  Black,  458. 

S9S1.  Dependent  lusrreemeut. —  Where  two  instruments  are  executed  at  the  same  time, 
between  the  same  parties,  relative  to  the  same  subject-matter,  and  to  effectuate  one  object, 
they  are  to  be  taken  in  connection  as  parts  of  the  same  agreement.  Wildman  v,  Taylor,  4 
Ben.,  47. 

§  92S.  Sale — Payment  of  price  —  Transfer  of  title.^  Where,  by  the  terms  of  a  written  con- 
tract, the  title  to  property  which  is  sold  on  credit  is  not  to  pass  till  the  full  purchase  money 
Is  paid,  the  stipulation  of  the  contract  controls,  and  title  does  not  pass  although  all  but  a 
small  portion  of  the  price  is  paid.  The  stipulations  for  payment  are  conditions  precedent. 
In  re  Lyon.*  7  N.  B.  R.,  182. 

§  98S.  Exeentorjr  contraet  to  assign  secnrities. —  An  assignment  of  securities  '*  upon  the 
payment"  of  a  specified  sum,  **  with  interest  from  date,**  is  an  executory  contract  to  assign, 
and  the  assignment  becomes  valid  only  on  payment  of  the  sum  named.  French  v.  Hay, 
82  Wall.,  236. 

g  924.  Bond  Fur  parehaso  money  —  Condition  as  to  failnre  of  title.—  Where  a  bond  given 
for  the  purchase  money  of  real  estate  has  an  agreement  indorsed  upon  it  that  it  shall  not  be 
enforced,  either  aa  to  principal  or  interest,  if  title  to  the  land  fails,  such  agreement  is  a  per- 
petual covenant  not  to  enforce  the  bond  in  case  title  fails  at  any  time,  and  it  operates  as  a 
condition  of  the  bond,  and  so  qualifies  its  condition  as  to  payments  of  principal  and  interest 
that  such  payments  may  cease  and  the  bond  shall  become  of  no  effect  on  the  happening  of  the 
erent  mentioned.    Noonan  v.  Bradley,  9  WalL,  405. 

§9So.  Leaseof  railroad  — Independent  covenants.— A  lease  by  a  railway  company  pro- 
vided that  the  lessor  should  provide  for,  classify  and  adjust  its  indebtedness,  and  that  the 
lessee  should  pay  a  certain  rent.  Held,  that  these  covenants  were  not  dependent ;  that  the 
agreement  of  the  lessor  to  provide  for,  classify  and  adjust  its  debts  was  not  a  condition  prece- 
dent to  the  payment  of  rent,  especially  in  view  of  the  length  of  time  required  for  such 
classification,  and  in  view  of  the  fact  that  the  stipulated  rent  had  been  regularly  paid ;  also, 
that  while  the  lessee  was  not  bound  to  wait  an  unreasonable  time  for  the  performance  of 
such  covenant  on  the  part  of  the  lessor,  still  it  was  not  entitled  to  a  rescission  of  the  contract 
until  a  reasonable  time  should  be  given  to  the  lessor  to  make  such  provision,  classification 
and  adjustment,  after  demand ;  and  where  a  bill  was  filed  by  the  lessee,  the  court  fixed  a  time 
within  which  the  lessor  might  perform  his  covenant.  P.,  C.  &  St.  L.  Ky  Ck).  v.  C,  C.  &  L 
B>  Co.,  8  Biss.,  488. 

§  920.  Contract  to  furnish  cloth  —  Performance  excnsod.—  A  manufacturer  contracted 
to  furnish  a  certain  specified  quantity  of  cloth  at  certain  times,  but  before  it  had  been  fur- 
nished his  mill  burned.  Owing  to  this  fact,  he  did  not  furnish  all  the  cloth  within  the  time 
required.  Held,  that  no  right  of  property  in  the  cloth  passed  to  the  purchaser  till  it  was  de- 
livered ;  also,  that  in  executory  contracts  of  this  kind,  time  is  of  the  essence  of  the  contract, 
and  that  the  purchaser  will  not  be  bound  to  accept  and  pay  for  the  goods  unless  tendered 
upon  the  day  specified ;  also,  that  the  burning  of  the  mill  would  furnish  no  excuse.  An  im- 
possible condition  is  one  which  cannot  be  performed,  and  if  a  person  contract  to  do  some- 
thing which  is  impossible  at  the  time,  the  contract  will  not  bind  him,  because  no  man  can  be 
ol^ged  to  perform  an  impossibility.    But  where  the  contract  is  possible  in  itself,  the  perform- 

375 


§§  927-990.       CONTRACTS.-  CONSTRUCTION  AND  INTERPRETATION. 

ance  is  not  excused  bv  the  occurrence  of  an  inevitable  accident  or  other  contingency,  although 
it  was  not  foreseen  by  the  party  nor  within  his  control    Jones  v.  United  States,  6  Otto,  28. 

$$  927.  Promise  to  conyey  on  the  performanee  of  eertatn  work.— Where  a  person  agrees 
'to  convey  land  to  another  on  his  performing  a  certain  amount  of  work  for  a  stipulated  price, 
the  person  who  is  to  do  the  work  acquires  no  right  to  a  conveyance  till  he  performs  the  work 
agreed  upon.    Stansbury  v,  Taggart,  8  McL.,  459. 

S.  Entire  and  Divisible, 

Summary— Parf  perfartnanee,  §  928. —  Whether  contract  toas  entire  or  divisible,  §  939. 

§  928.  Part  performance  of  an  entire  contract  does  not  give  a  right  of  action  on  the  con- 
tract. So  where  defendants  promised  to  pay  a  certain  sum  towards  the  building  of  a  rail- 
road, one  instalment  to  be  paid  when  a  certain  portion  was  graded,  another  instalment 
when  another  portion  was  graded,  etc.,  it  was  held  that  the  contract  was  entire,  and  that  a 
partial  performance  by  plaintiffs  did  not  give  them  a  right  of  action  on  the  contract.  Gray 
V,  Hinton,  §:5  930-932. 

§  929.  In  an  action  by  an  agent  to  recover  a  percentage  on  renewals  of  life  insurance  pol- 
icies procured  by  him,  it  was  held  that  if  plaintiff  had  an  absolute  right  to  a  percentage  on 
the  renewals  during  the  lives  of  the  insured,  his  contract  was  entire:  but  if  he  was  entitled 
to  his  commission  only  as  the  policies  were  renewed  from  year  to  year,  his  contract  was 
divisible ;  and  that  the  jury  should  determine  the  question.  Ensworth  v.  New  York  Life  Ins. 
Co.,  §§933,934.     See  g  935. 

[Notes.— See  §§  985-952.] 

GRAY  V.  HINTON. 
(Circuit  Court  for  Nebraska:  2  McCrary,  167-172.    1881.) 

Statement  OF  Facts. —  The  defendants  had  promised  to  pay  the  Nebraska 
Railway  or  order  $65,000  in  instalments  as  follows;  $10,500  when  the  road-bed 
was  graded  and  culverts  built  through  the  precinct  of  Ohio;  $35,000  when  the 
same  was  done  through  the  precinct  of  Falls  City;  $19,500  when  the  road  was 
graded,  tied  and  ironed  through  both  the  above  precincts.  The  railway  com- 
pany had  agreed  to  complete  its  road  before  December  1,  1876,  but  the  road 
had  not  been  completed  at  the  time  of  bringing  this  suit,  January,  1881.  The 
questions  raised  by  the  petition  and  demurrer  are  stated  in  the  opinion. 

§  930.    Whether  a  contract  is  entire  or  separable  is  a  question  of  intention. 

Opinion  by  McCrary,  J. 

The  demurrer  raises  the  question  whether  suit  can  be  maintained  on  the  con* 
tract  upon  the  facts  disclosed  by  the  petition.  The  plaintiff  sues  after  the  ex- 
piration of  the  time  within  which,  by  the  terms  of  the  contract,  the  road  was 
to  have  been  jSnished.  It  is  alleged  that  the  grading  was  completed  according 
to  the  contract,  but  it  is  not  alleged  that  the  road  was  finished.  The  question 
is,  whether,  under  the  contract,  plaintiff  can  recover  for  the  grading  without 
alleging  that  he  has  finished  the  road,  or  offering  some  suilicient  excuse  for  his 
failure  to  do  so;  or,  in  other  words,  we  are  to  consider  whether  the  agreement 
to  do  the  grading  was  a  contract  separate  and  distinct  from  and  independent 
of  the  agreement  to  finish  the  road,  so  that  the  plaintiff  can  sue  upon  the  con- 
tract and  recover  for  the  grading  without  alleging  compliance  or  readiness  to 
comply  with  the  other  part  of  the  agreement.  Speaking  of  the  "entirety  of 
contracts,"  Mr.  Parsons  says:  "The  question  whether  a  contract  is  entire  or 
separable  is  often  of  great  importance.  Any  contract  may  consist  of  many 
parts;  and  these  may  be  considered  as  parts  of  one  whole,  or  as  so  many  dis- 
tinct contracts  entered  into  at  one  time,  and  expressed  in  the  same  instrument, 
but  not  thereby  made  one  contract.    Ko  precise  rule  can   be  given  by  which 

this  question  in  a  given  case  may  be  settled.    Like  most  other  questions  of  ooa- 
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stroction,  it  dei)ends  upon  the  intention  of  the  parties,  and  this  must  be  discov* 
ered  in  each  case  by  considering  the  langaage  employed  and  the  subject-matter 
of  the  contract.''  2  Pars.  Con.,  517.  From  what  appears  upon  the  face  of 
this  contract  and  surrounding  eireurostances,  we  are  to  determine  whether  it 
was  the  intention  of  the  parties  to  make  one  contract  for  the  construction  of  a 
railroad,  or  two  separate  contracts,  one  for  the  grading  and  the  other  for  the 
bridging,  tying  and  ironing  of  the  roadway  through  the  precincts  of  Ohio  and 
Falls  City. 

§  931.  the  contract  in  this  case  was  entire. 

It  seems  pretty  clear  that  the  subject-matter  of  the  contract  w^s  an  entirety, 
to  wit:  A  completed  railroad.  >  The  case  is  not  like  many  we  find  cited  in  the 
books,  in  which  two  or  more  separate  and  distinct  articles  of  property  are  sold 
and  conveyed  by  a  single  instrument,  for  separate  and  distinct  prices,  at  one 
and  the  same  time.  In  such  cases  it  often  appears  that  the  purchase  of  each 
article  was  a  separate  and  distinct  transaction,  and  intended  to  be  so  regarded 
by  the  parties  to  the  contract.  There  is  in  such  cases  no  necessary  connection 
between  several  articles  sold  and  conveyed.  There  is  nothing  from  which  it 
can  be  inferred  that  it  was  not  the  intention  of  the  purchaser  to  secure  one 
without  also  securing  the  others.  The  case  before  us,  however,  is  quite  differ- 
ent. It  cannot  be  supposed  that  the  defendants  would  have  employed  the  rail- 
road company  to  do  the  grading  alone,  without  it  had  at  the  same  time  agreed 
to  go  on  and  complete  the  road.  The  contract  itself  declares  that  the  consid- 
eration for  the  contract,  on  the  part  of  the  defendants,  was  the  benefits  they 
were  to  receive  by  the  construction  of  the  road  through  the  two  precincts 
named.  Suppose  the  railroad  company  or  its  contractors,  after  completing  the 
grading,  had  failed  or  refused  to  go  on  and  complete  the  road  upon  the  demand 
of  the  defendants,  would  it  bo  contended  that  the  plaintiff,  under  such  circum- 
stances, could  maintain  an  action  upon  the  contract?  This  is  probably  the  test. 
See  Robinson  v.  Green,  3  Mete.  (Mass.),  159.  If  it  were  alleged  in  the  petition 
that  the  railroad  company  or  the  contractors  completed  the  grading  and  were 
ready,  able  and  willing  to  go  on  and  finish  the  road;  that  they  offered  to  do 
so,  and  were  prevented  by  the  act  or  fault  of  defendants,  a  very  different  ques- 
tion would  arise;  but  an  allegation  that  the  grading  was  completed,  without 
more,  is  insufficient,  because  it  is  manifest  that  the  defendants  did  not  intend 
to  bind  themselves  to  pay  for  grading,  and  leave  the  contractoi^s  at  liberty  to 
finish  the  road  or  not  at  their  option. 

The  parties  must  have  understood  that  the  defendants  were  binding  them- 
selves to  pay  a  large  sum  of  money  to  secure  the  construction  of  the  railroad 
through  the  precincts  in  which  they  resided  and  held  property.  If  the  proposi- 
tion upon  which  this  action  is  based,  to  wit,  that  the  defendants  were  to  pay  the 
price  named  for  the  grading,  whether  the  road  was  completed  or  not,  had  been 
SQggested  at  the  time  of  the  execution  of  the  contract,  no  one  of  the  defendants 
would  have  assented  to  it.  They  undoubtedly  regarded  the  contract  as  an  en- 
tirety. Such  was  the  intention;  and  the  construction  of  the  contract  as  to  its 
being  several  or  entire  depends  upon  the  intention  of  the  parties  to  it. 

§  932.  Mutuality  indispensable  to  make  a  oontraot.  There  was  no  mutuality 
in  the  case  at  bar. 

Bat,  independently  of  this  consideration,  there  can,  I  think,  be  no  doubt 
upon  another  question  which  is  presented  by  this  record.  The  contract  itself 
shows  no  mutuality.  The  defendants  bound  themselves  to  pay  a  certain  sum 
of  money,  provided  plaintiff's  assignor,  the  railway  company,  would  complete 
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a  certain  railroad;  bat  there  is  nothing  in  the  contract  to  bind  the  company  to 
complete  tLo  road.  The  performance  of  the  contract  by  the  railroad  company 
would  avoid  this  objection.  The  rule  is  that  where  one  party  agrees  to  pay  a 
certain  sum  of  money,  if  another  party  will  do  certain  acts,  the  latter  is  not 
bound ;  but  the  agreement  of  the  former  may  bo  considered  as  a  request  to 
the  latter  to  do  the  acts  named,  and  the  doing  of  the  acts  is  an  assent,  and  the 
promise  thereby  becomes  mutual  and  obligatory.  But  this  case  presents  the 
question  whether  a  performance  of  a  part  of  the  act  specified  and  a  failure  to 
perform  another  part  will  answer  the  objection  that  there  is  no  mutuality. 
The  rule  is  that  performance  is  an  assent  to  the  terms  proposed;  but  I 
know  of  no  authority  for  the  proposition  that  part  performance  will  amount 
to  an  assent.  See  13  Ohio  St.,  94,  where  it  is  distinctly  held  that  'Hhis  rule 
does  not  appear  to  be  applicable  where  the  act  done  only  constitutes  a  part  of 
the  consideration,  dnd  shows  ao  assent  to  the  terms  of  the  contracL"  The 
performance  by  the  party  to  whom  the  offer  is  made  t^kes  the  place  of  a- 
formal  acceptance  of  a  proposition  to  contract;  bat  a  part  porformancc\  witbont 
an  offer  to  make  full  performance^  is  not  an  acceptance,  no  more  than  an  accept- 
ance in  writing  of  a  part  of  a  proposition  could  be  regarded  as  an  acceptance 
of  the  whole.  In  such  a  case,  whatever  the  rights  of  the  plaintiff  might  be  in 
a  suit  upon  the  qxtantum  meruit^  he  has  no  right  of  action  .upon  the  contract 
itself.    The  demurrer  to  the  petition  is  sustained. 

ENSWORTH  V.  NEW  YORK  LIFE  INSURANCE  COMPANY. 
(Circuit  Court  for  Ohio:  1  Flippin,  92-96.     1868.) 

Statement  of  Facts. —  Plaintiff,  agent  for  defendants,  was  to  be  allowed 
ten  per  cent,  on  original  policies  procured  by  him  and  five  per  cent,  on  renewals. 
He  was  dismissed  tor  acting  as  agent  for  another  company  (although  this  was 
not  forbidden  in  his  contract  of  employment),  and  brought  this  suit  to  recover 
for  breach  of  contract  in  withholding  from  him  the  premiums  on  renewals. 

Charge  by  Sherman,  J. 

If  an  agent  should  grossly  misconduct  himself  in  the  course  of  his  agency, 
and  should  prove  unfaithful  to  his  trust,  he  would  forfeit  his  claim  to  his  com- 
pensation or  commission,  but  his  misconduct  and  infidelity  must  be  gross  and 
aggravated  before  such  consequences  would  follow;  ordinary  or  slight  miscon- 
duct would  not  work  a  forfeiture  of  his  commissions,  although  it  might  be  a 
good  cause  for  a  revocation  of  his  agency. 

§  933.  Rules  hy  which  to  determine  whether  a  contract  is  an  entirety. 

In  this  case  the  contract  is  claimed  by  the  plaintiff  to  be  an  entire  contract, 
and  that  there  may  be  an  entire  breach;  that  the  damages  can  be  readily  as- 
certained from  well  known  principles  derived  from  long  used  life  tables.  On 
the  other  side  it  is  claimed  to  be  a  divisible  contract,  and  that  the  breach  can 
be  severed  into  several  parts.  I  know  of  no  general  rule  of  law  that  would 
absolutely  and  definitely  determine  into  which  class  this  particular  case  would 
fall,  nor  can  any  adjudicated  case,  similar  in  all  respects  to  this,  be  found.  If 
any  existed,  it  would  undoubtedly  have  been  found  by  the  learning  and  research 
of  the  counsel.  This  contract  may  be  said  to  be  a  continuing  contract;  but 
whether  it  is  an  entire  or  divisible  contract  depends  upon  its  terms.  When  a 
contract  is  made  for  the  building  of  a  house,  and  a  party  refuses  to  fulfil,  it 
may  be  considered  an  entire  contract;  and  one  refusal  may  properly  be  treated 

as  an  absolute  breach,,  and  one  suit  may  cover  all  the  damages.    On  the  other 
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hand,  a  contract  to  deliver  the  crops  of  a  farm  for  several  successive  years  is 
one  capable  of  division,  and  several  actions  can  be  brought  —  one  for  each 
year  —  for  the  refusal  to  deliver  the  crops. 

^gain,  it  has  been  held  and  decided,  that  a  continuing  contract  to  pay  a  sum 
of  money  by  instalments,  or  the  hire  of  a  laborer  by  the  month  for  a  whole 
year,  is  a  divisible  contract  and  may  be  sued  on  from  month  to  month,  or 
when  the  instalments  become  due  and  payable.  On  the  other  hand,  it  is  well 
settled  that  a  contract  to  board,  clothe  and  support  old  people  during  their 
lives  is  one  entire  contract;  and  one  suit  may  be  brought  for  the  whole  dam- 
ages sustained  by  the  breach.  The  principle  deduced  from  these  cases  is:  that 
if  a  contract  is  formed  of  parts  which  are  so  far  inseparable  that  if  any  one  is 
taken  away  there  is  a  completed  and  final  breach,  then  all  must  be  included  in 
the  damages;  but  if  the  contract  is  such  that  it  can  be  separated  and  divided 
into  one  or  more  distinct  and  separate  breaches,  then  an  action  will  lie  and 
damages  be  had  for  those  breaches. 

If  it  be  found  from  the  evidence  that  this  contract  contemplated  that  the 
plaintiff  should  have  the  absolute  right  and  ownership  in  the  policies  obtained 
by  him,  to  the  extent  of  five  per  centum  on  their  renewals  during  the  life  of 
them,  and  that  this  right  became  fixed  at  the  moment  and  could  not  be  divided 
from  other  duties  and  other  matters,  then  it  is  one  entire  contract,  and  you 
must  find  and  fix  his  damages  from  the  evidence  given  as  to  the  value  of  such 
an  interest  in  the  policies.  But  if  the  contract  contemplated  that  he  was  en- 
titled to  the  commissions  on  the  premiums,  only  as  the  policies  were  renewed 
from  year  to  year  and  the  premiums  paid  to  the  life  insurance  company,  then 
the  contract  is  divisible,  and  he  can  only  sue  and  recover  damages  after  those 
premiums  for  renewals  are  paid  in.  In  this  case  the  plaintiff  would  be  entitled 
to  recover  the  amount  of  the  commissions  on  the  renewals  only  down  to  the 
day  on  which  he  brought  his  suit, 

§  934,  AdmissihilUij  of  evidence  of  usage. 

In  tl)is  connection  it  may  be  said  that  a  well-established  custom  among  life 
insurance  companies  and  their  agents,  as  to  the  kind  and  extent  of  the  property 
that  agents  may  possess  in  the  lists  of  policies  they  procure,  may  bo  considered 
as  explaining  the  contract  as  claimed,  because  the  parties  are  presumed  to 
make  the  contracts  in  reference  to  that  custom. 

g  935.  Whether  a  contract  is  entire  or  severAl  depends  upon  the  intention  of  the  parties, 
and  UiiB  must  bo  discovered  in  each  case  by  considering  the  language  employed,  and  the  sub- 
ject-matter of  the  contract.  So  where  a  contract  was  made  to  sell  a  quantity'  of  land  lying 
substantially  in  one  body  for  a  certain  sum  per  acre,  it  was  held  to  be  an  entire  contract 
Coos  Bay  Wagon  Road  Co.  v.  Crocker,  6  Saw.,  581.    See  ^  »29. 

^  Oa&  Independent  proYisions—  Distinct  breaches  and  canses  of  action.—- Where  a  con- 
tract contams  various  substantive  and  independent  provisions,  if  there  is  a  breach  or  failure 
to  perform  more  than  one  of  the  stipulations,  there  are  as  many  distinct  causes  of  action  as 
breaches.     Oh  Chow  %\  Hallett,  2  Saw.,  260;  William  r.  Hallett,  2 Saw.,  2G3. 

§  937.  Contract,  when  apportionoble  — Assignment*— The  general  rule  of  the  common  law 
is  that  contracts  are  not  apportionable,  and  this  I'uie  seems  ordinarily  though  not  universally 
true,  where  the  apportionment  is  by  the  act  of  the  party,  and  not  by  mere  operation  of  law, 
or  where  the  contract  is  only  In  part  performed  and  is  not  in  its  own  nature  and  terms  sever- 
able. A  license  permitting  the  grantee  and  six  persons  to  be  employed  by  him  to  manufact- 
ure matches,  if  assigned,  must  be  signed  as  an  entirety,  and  it  cannot  be  apportioned  among 
dilferpnt  persons  in  severalty.    Brooks  t*.  Byam,  2  Story,  548. 

g  9S8.  Cod  tract  for  the  payment  of  an  entire  snm. — Unless  there  is  some  express  stipula- 
tion to  the  contrary,  whenever  an  entire  sum  is  to  be  paid  for  the  entire  work,  the  perform- 
ance or  serrice  is  a  condition  precedent;  being  one  debt  and  one  oonaideration,  it  cannot  be 
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divided.  A  contract  by  which  it  is  agreed  that  one  party  shall  nee  the  patented  machine  of 
the  other,  and  pay  therefor  a  certain  proportion  of  the  savings  of  fuel  effected  .thereby*  the 
mode  of  ascertaining  the  amount  of  savings  being  specially  set  forth,  and  the  agreement  to 
continue  during  the  continuance  of  the  patent,  is  an  entire  one.  And  the  party  is  not  entitled 
to  recover  for  the  use  of.  his  maehiae,  if  beneficial,  without  regard  to  the  fact  of  rescission, 
or  continuance,  or  fulfillment  of  the  contract  on  his  part.  Steam  Packet  Co.  v.  Sickles,  10 
How.,  419  (g§  1029-32). 

§  989.  Contract  for  the  payment  of  distinct  snms  at  different  times.—  It  seems  that  a 
contract  for  the  payment  of  distinct  sums  of  money  at  different  periods  is  very  much  in  the 
nature  of  so  many  distinct  contracts.  An  action  of  debt  lies  for  each  sum  as  it  becomes  due* 
and  when  tliat  sum  is  paid  the  debtor  or  contractor  is  forever  discharged  from  the  contract 
to  pay  it.     Faw  v,  Marsteller,  2  Cr.,  24. 

§  940.  A  broker's  contract  for  the  baying  of  stock,  each  share  of  which  haa  an  independ- 
tot  and  distinct  value,  cannot  be  regarded  as  entire.    Marye  v,  Strouse,  5  Fed.  R.,  486. 

^  941.  Contract  to  build  a  house -^Entire. —  A  contract  was  made  to  build  a  house  for  a 
certain  price,  but  no  time  for  its  completion  or  for  payment  waa  mentioned.'  Held,  that  the 
contract  was  entire;  that  as  no  time  for  performance  was  mentioned,  the  law  will  imply  that 
a  reasonable  time  was  contracted  for,  and  that  till  the  contract  was  fully  performed  no  action 
would  lie  thereon.    Walling  v.  Warren,*  2  Colo.  T*y,  488. 

§942.  Agreement  embracing  distinct  subjects.—  Where  an  agreement  embracos  a  number 
of  distinct  subjects  which  admit  of  being  separately  executed  and  closed,  it  muat  be  taken 
distributively,  each  subject  being  considered  as  forming  the  matter  of  a  separate  agreement 
after  it  is  closed.    Perkins  v.  Hart,  11  Wheat.,  250  (§j5 1005-1009). 

§  948.  A  contract  for  the  eonveyanee  of  merchandise  is  in  its  nature  an  entire  contract, 
and  unless  it  be  completely  performed  by  the  delivery  of  the  goods  at  the  place  of  destina- 
tion, the  carrier  will  in  general  derive  no  benefit  from  the  time  and  labor  expendexl  on  the 
partial  conveyance.  But  if  the  owner  of  tHe  merchandise  is  the  cause  of  its  not  being  car- 
ried, full  freight  may  be  recovered.     Hart  v,  Shaw,  1  Cliff.,  863. 

§  944.  Contract  to  do  work  and  take  pay  in  stock  —  Executory  .—Where  a  contractor 
agrees  to  do  certain  work  for  a  railway  company,  and  take  his  pay  in  stock,  such  contract  is 
merely  executory,  and  if  the  contractor  is  stopped  in  his  work  before  its  completion,  no  title 
to  any  part  of  the  stock  vests  in  him  any  more  than  it  would  have  vested  to  money  in  the 
hands  of  the  company's  treasurer,  bad  the  contract  been  payable  in  money ;  and  the  con- 
tractor may  maintain  an  action  against  the  company  for  damages.  Myers  v.  New  York  & 
Cumberland  R'y  Co.,  2  Curt.  36. 

§  945.  Paving  contract  —  Entire  —  Condition. precedent.—  Contractors  entered  into  a  con- 
tract by  which  they  were  to  do  certain  preliminary  work  and  lay  down  a  certain  kind  of 
pavement,  upon  obtaining  the  written  consent  of  all  the  abutting  property  ownei*s  to  lay 
down  that  particular  kind  of  pavement.  Held,  that  the  contract  was  an  entire  one ;  that  the 
written  consent  of  the  property  owners  was  a  condition  precedent,  and  that  without  such 
consent  the  contractors  coulc)  not  recover  for  preliminary  work  done.  Hitchcock  t?.  City  of 
Galveston,  2  Woods,  279. 

§  946.  Sale  of  goods—  Del  I  very  of  part  only.—  A.  sold  to  B.  se^ren  hundred  tons  of  iron 
rails,  to  be  shipped  from  Europe  to  Philadelphia  in  February,  to  be  delivered  by  one  or  more 
vessels  on  the  wharf  at  the  latter  place.  United  States  custom-house  weights  to  decide  quan- 
tity, and  to  be  paid  for  on  presentation  of  invoice  and  United  States  certificates  for  each  lot. 
B.  having  refused  to  accept  one  cargo  of  thi*ee  hundred  and  twenty  tons,  which  arrived 
in  May,  A.  sued  B.  for  breach.  The  latter  filed  an  affidavit  of  defense,  stating  that  A.  had 
not  shipped  the  iH^st  and  never  had  intended  to  ship  them.  Held,  that  the  contract  was  an 
entire  one,  and  that  the  defense  was  ;;ood.    Havemeyer  v.  Wr'gh':,*  5  Fed.  R.,  773. 

§  947.  Sale  of  goods,  to  be  delivered  so  much  a  month.— Plaintiffs  sold  to  defendants  five 
thousand  tons  of  iron,  to  be  shipped  at  about  one  thousand  tons  per  month,  but  the  whole 
quantity  to  be  shipped  before  a  day  fixed.  The  first  two  monthly  shipments  were  both  much 
less  than  one  thousand  tons.  Defendants  received  and  paid  for  fii*st  shipment,  but  declined 
to  accept  or  receive  any  more,  and  claimed  the  right  to  rescind  the  contract.  Held,  that  de* 
fendants  had  that  right,  on  account  of  plaintiff's  failure  to  ship  the  stipulated  quantity  in 
the  first  two  shipments.    Norrington  v,  Wright,*  5  Fed.  R.,  768. 

g  94S.  Agreement  for  compromise  -^  Rescission  as  to  some  of  the  parties  only.—  A  planta* 
tion  and  slaves  were  sold  for  a  certain  sum,  and  notes  were  given  for  the  purchase  moneyi 
which  were  indorsed  by  various  parties.  After  a  part  of  the  money  was  paid  default  waa 
made  in  payment  of  the  notes  due,  and  an  attachment  was  issued  against  the  purchaser  and 
his  indorsers.  Subsequently  a  compromise  was  entered  into  between  the  seller,  the  purcli&ser 
and  tfaQ  indorsers,  by  which  the  seller  was  to  take  back  the  land  and  retain  the  money  re- 
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oenved,  &nd  the  indoraers  wese  each  to  pay  something  to  him.  Held,  that  the  agreement  for 
compromise  was  one  entire  contract,  and  could  not  be  rescinded  as  to  a  part  of  the  parties 
only.    Shields  v.  Barrow,  17  How.,  140. 

^949.  Hale  of  Tessel  ~  Restraining  employment  on  certain  waters  —  Biyislble  con- 
tracft, —  A.,  engaged  in  navigation  on  the  waters  of  California,  sold  to  B.,  engaged  in  navi- 
gation on  the  Columbia  river,  a  vessel,  upon  agreement  that  it  should  not  be  used  in  the 
California  waters  for  the  period  of  ten  years  from  that  time.  Three  years  later  B.  sold  the 
vessel  to  C.  upon  agreement  that  it  should  not  be  employed  on  either  the  waters  of  California 
or  of  the  Columbia  river  for  the  period  of  ten  years  from  the  date  of  the  sale.  It  was  held  that 
this  second  contract  was  so  divisible  that  it  could  stand  as  to  the  California  portion  of  it,  as 
to  the  seven  years  during  which  K  was  bound  to  protect  A.  as  to  California  w^aters,  although 
it  might  be  void  as  in  restraint  of  trade  for  the  remtiining  three  years.  Oregon  Steam  Nav. 
CkK  V.  Winaor.  20  Wall.,  64  (§§  694-607). 

§  <>«0.  Consideration  good  In  part  und  had  in  part  —  UAiury.—  At  the  request  of  one  of  its 
debtors,  a  national  bank  agreed  to  extend  the  time  of  payment  on  a  note  in  consideration  of 
a  payment  in  advance  of  usurious  interest  and  of  the  absolute  indorsement  to  it,  before  due, 
of  a  certain  note  held  by  the  debtor.  Held^  that  thongh  the  consideration  for  the  extension 
^ivas  in  part  good  and  in  part  bad,  yet  that  which  was  good  would  be  sustained,  and  that  the 
transfer  to  the  bank  of  the  note  by  indorsement  was  valid  and  made  the  bank  a  holder  for 
▼alue;  also,  that  as  the  national  banking  act  does  not  declare  a  contract  void  for  usury,  but 
simply  provides  that  the  interest  shall  be  forfeited,  it  would  be  imposing  a  penalty  not  pre- 
scribed by  law,  if  the  court  were  to  declare  the  transfer  to  the  bank  void.  Gates  v.  National 
Bank.  10  Otto,  240. 

g  9«1.  Inyaild  parts  separable  from  valid  parts.—  Where  some  parts  of  a  contract  are 
valid,  and  others  are  invalid,  and  the  latter  parts  are  separable  from  the  p^rts  relied  on,  and 
are  not  mcUum  in  se,  thc)  invalid  do  not  affect  the  valid  parts,  and  the  latter  may  be  enforced. 
Oelpcke  v.  City  of  Dubuque,  1  WalL,  222, 

g  9oS.  Though  a  single  stipulation  in  a  contract  may  be  void  as  against  public  policy,  yet 
the  contract  will  be  allowed  to  stand  if  it  can  be  eliminated  without  impairing  other  pro- 
"visions  of  the  same  instrument.  Western  Union  Tel.  Co.  v,  Kansas  Pao.  R*y  Co.,  4  Fed. 
B.,  289. 

4.  Joint  and  Several, 

%  9$8.  Judgment  against  one  of  several  Joint  contractors.—  A  judgment,  even  without 
aatisfaction,  against  one  of  two  or  more  joint  contractors,  is  a  bar  to  an  action  against  the 
others,  within  the  principle  of  the  maxim  transit  in  rem  jndicatam,  the  cause  of  action 
being  changed  into  matter  of  record.  The  conti'act  being  joint,  there  can  be  but  one  recov- 
ery. So  where  three  parties  were  jointly  bound  on  a  bond,  if  one  only  has  been  proceeded 
against  thereon,  there  can  be  no  action  thereon  against  the  other  two.  United  States  r. 
Ames,  0  Otto,  44. 

§  99^,  Where  an  action  is  brought  against  one  of  two  joint  contractors,  a  judgment  against 
him  is  a  bar  to  a  suit  against  both.    Trafton  v.  United  States,  8  Story,  650. 

§  965.  If  a  contract  of  several  persons  be  merely  joint,  a  judgment  against  one  extinguishes 
the  right  of  action  as  against  all  the  others  except  in  states  where  the  common  law  has  been 
altered.  In  such  a  case  the  whole  cause  of  action  is  merged  in  the  judgment.  The  re- 
maining parties  cannot  be  sued  separately,  because  they  have  incurred  no  several  obligation ; 
they  cannot  be  sued  jointly  with  the  other,  because  judgment  has  already  been  recovered 
against  him,  and  he  would  otherwise  be  subjected  to  two  suits  on  the  same  cause  of  action. 
Mason  r.  Eldred,  6  Wall.,  238. 

§  066.  Judgment  against  one  or  all  of  several  Joint  and  several  contractors.-— It  seems 
that  where  a  contract  is  both  joint  and  several,  a  judgment  against  both  is  no  bar  to  a  several 
action  against  each  of  them,  and  a  several  judgment  against  each  is  no  bar  to  a  joint  judg- 
ment against  both.    Trafton  t\  United  States,  8  Story,  630. 

^  957.  Liability  of  stockholder  of  bank. —  The  personal  liability  of  a  stockholder  of  a  bank* 
for  the  debts  of  the  bank  is  a  several  liability,  and  depends  in  every  instance  upon  the  pecul- 
iar facts  of  the  case.    Godfrey  r.  Terry,  7  Otto,  175, 

g  05S«  ConstrnctiOA  of  guaranty  of  bond. —  The  following  agreement  was  indorsed  on  a  bond 
previously  executed:  **We  do  jointly  and  severally  guaranty  the  payment  of  the  within 
bond  with  interest,  and  all  proper  charges  thereupon  accruing,  as  freely  as  if  the  said  bond  had 
been  executed  by  us.**  Held,  that  the  guaranty  is  joint  and  several,  and  that  *'  us  "  does  not 
make  it  joint  only,  and  that  the  agreement  is  of  the  same  effect  as  if  written  on  the  face  of 
the  bond.    Ex  parte  Miller,*  1  N.  Y.  Leg.  Obs.,  89. 
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§  9o9.  Contract  by  one  partner  fn  name  of  firm.— The  execution  of  an  instrument  in  the 
name  of  the  firm  by  one  of  several  partners,  with  the  consent  of  the  others,  makes  it  their 
act,  and  though  tliere  may  be  only  one  eeal,  yet  in  point  of  law  it  is  the  seal  of  each.  Darst  t;. 
Roth.  4  Wash.,  472. 

$;  980.  In  Jjoaisiana  the  note  of  a  partnership  is  a  contract  in  eolido  on  which  each  is 
liable  for  the  whole,  and  either  or  any  of  the  partuesas  may  be  sued  thereon  without  joiuing 
the  othei-s.     Breedlove  v.  Nicolet,  7  Pet.,  429. 

§  961.  Liability  of  seyeral  partners  for  whom  a  bill  has  been  drawn  by  one  of  them.— 
An  undertaking  of  several  parties  to  pay  a  bill  of  excliange  being  implied  rather  than  ex- 
press, the  extent  of  the  obligation  of  the  different  parties  is  to  be  determined  by  the  char- 
acter of  the  acts  out  of  which  the  implied  contract  arises.  So,  where  a  bill  drawn  by  one 
partner  is  to  be  charged  to  all,  and  the  drawer  writes  to  them  all  that  he  expects  them  to 
honor  tiie  lull,  and  in  his  account  with  them  charges  them  jointly  with  the  proceeds  of  the 
bill  and  credits  them  with  the  amount,  and  the  parties  have  acquiesced  in  the  drawing  of  the 
bill  and  the  account  rendered,  it  will  be  held  that  they  all  are  jointly  liable.  Clark  r.  Van 
Rienisdyk,  9  Cr..  102. 

§  962.  Joint  adyenlure  in  the  keeping  and  sale  of  cattle.—  By  the  terms  of  a  contract  T. 
furnished  B.  and  two  others  with  certain  cattle  wliich  were  to  be  kept  by  B.  and  the  others 
till  a  certain  date  and  then  sold  by  T.,  and  after  the  first  cost  of  the  cattle  was  deducted,  the 
surplus  was  to  be  equally  divided  among  the  three.  Hdd,  that  as  to  each  of  the  three  the 
contract  was  several,  and  that  each  might  sue  alone  for  his  share  on  the  failure  of  T.  to  sell 
and  divide  as  he  agreed.    Beckwith  v.  Talbot.*  2  Colo.  Tj,  649. 

g  963.  Defendant  covenanted  with  plaintiff  and  two  others  that  the  three  should  take 
care  of  liis  cattle  for  a  certain  time,  that  the  cattle  should  then  be  sold,  and  that  each  of  the 
three  should  then  have  one  third  of  half  the  amount  the  cattle  should  bring  over  a  certaia 
sum,  defendant  to'  retain  the  other  half  of  such  amount.  Held,  that  plaintiff  could  main- 
tain  a  separate  action  upon  the  agreement,  and  was  not  obliged  to  join  with  the  two  others 
whose  interests  were  equal  to  his  own.     Beckwith  v.  Talbot,  5  Otto,  289  (g§  1797*98). 

§  964.  One  co-con  tractor  charged  singly  —  Pleading.—  One  co-obligor  or  co-contractor 
cannot  be  charged  singly,  if,  in  due  time,  he  takes  advantage  of  the  plainiiff*s  omission  to  sue 
the  others  who  are  also  bound.  But  if  he  fail  to  protect  himself  by  such  a  pica,  he  cannot 
turn  the  plaintiff  round  at  the  trial  by  proving  that  another  is  jointly  bound  with  him,  and 
he  is  himself  bound  severally  as  well  as  jointly.    Jordan  v.  Wilkins,  3  Wash.,  113. 

§  965.  Release  fraudulently  obtained  from  one  of  two  Joint  contractors.— Where  are- 
lease  of  damages  for  tlie  failure  of  the  employers  to  fulfil  their  contract  is  fraudulently 
obtained  from  one  of  two  contractors,  it  will  not  avail  the  employer  as  against  the  other  con- 
tractor, but  it  will  totally  extinguish  the  right  of  the  party  making  it,  so  that  he  need  not  be 
a  party  to  any  litigation  concerning  the  claim.     Canal  Co.  v.  Gordon,  6  Wall.,  569. 

g  966.  Accepting  a  note  from  one  of  two  contract  debtor^.—  Where  two  persons  are 
indebted  to  a  third  upon  a  simple  contract,  and  a  note  of  one  only  is  taken  by  the  creditor,  it 
is  not  necessary  to  the  discharge  of  the  other  to  prove  an  express  agreement  to  accept  the 
note  in  discharge  of  the  debt.  The  agreement  may  be  inferred  from  the  nature  and  operation 
of  the  new  contract,  or  from  circumstances  clearly  indicating  that  such  was  the  intention  of 
the  parties.  L.  and  T.  were  partners,  and  on  dissolution  of  the  firm  T.  took  the  assets  and 
promised  to  pay  the  debts,  among  which  was  one  to  H.  T.  then  entered  into  partnership 
with  B.,  and  that  firm  contracted  a  debt  to  H.  This  firm  was  dissolved  and  T.  promised  to 
pay  this  debt.  Afterwards  T.  and  C.  entei*ed  into  partnership,  and  after  contracting  a  debt 
to  H.  they  dissolved  and  T.  agreed  to  pay  the  debt.  The  three  debts  were  then  consolidated, 
and  three  notes  were  given  by  T.,  each  for  a  third  of  the  aggregate  amount.  Held,  that  L. 
was  not  liable  in  a  suit  on  one  of  tliese  notes.     Harris  v.  Lindsay,  4  Wash.,  274. 

§  967.  When  equity  will  make  a  Joint  instrnmcnt  several  also.— A  court  of  equity  will 
not  vary  the  legal  effect  of  on  instrument  which  is  joint  on  its  face,  so  as  to  make  it  joint  and 
several,  unless  it  can  see,  either  by  independent  testimony,  or  from  the  nature  of  the  transac- 
tion itself,  that  the  parties  concerned,  themselves  intended  to  create  a  separate  as  well  as  a  joint 
liability.  This  presumption  will  never  be  indulged  in  in  the  case  of  a  mere  suretv,  whc  se  duty 
is  measured  by  the  force  of  his  bond  alone.     Pickersgill  v.  Lahens,  15  Wall.,  143. 

§  968.  Liability  of  principal  and  surety.— The  liability  of  a  principal  and  a  surety  in  a 
contract  is  joint;  they  may  be  sued  jointly,  and  the  measure  of  the  principaFs  liability  iathat 
of  the  surety's.    White  v.  Arleth,*  1  Bond,  826. 
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6.  Particular  Agreements, 

BmouBY  ^  Implied  eovenantSt  §969.— Prtbeo/  goods  io  he  governed  by  change  in  duties^ 
^  970.—  Contract  to  eanvaae  for  sale  of  books,  §  971.—  Want  of  mutual  consent.  §  972.— 
Agreement  not  to  run  a  vessel  on  certain  waters,  g  973. —  Special  agreement;  extra  services, 
%  974. —  Party  not  present  where  tender  was  to  be  made^  g  975. — Price  of  goods  to  be  gov- 
•  emed  by  price  of  gold,  §  976.—  Right  to  dig  and  caiTy  away  ore,  §  977.—  Loan  of  bonds  by 
city;  income  tax  on  mortgage  taken  out  of  interest,  §  978.— Fai/ure  to  deliver  coal 
monthly;  measure  of  damages,  ^  979. —  Rate  of  payment  for  stones  of  vailing  sizes, 
§  980. —  Question  for  jury  as  to  the  terms  of  the  agi^eeinefit,  §  981. —  As  to  anwunt  of  goods 
to  be  offered  for  transportation;  measure  of  datnages,  S  982. — Debt  due  after  lapse  of 
reasonable  time,  g  98^,-^  Meaning  of  **  factory  prices,''  §  HSL-^  Property  in  vessel  built  for 
the  government,  §§  985, 986. —  Rules  for  construction  of  contracts;  delivery  of  flour  to  be 
transported  by  steamer,  g  9^1,-^  Agreement  to  convey  a  good  and  vfUid  title,  §  988.—  Vary- 
ing selections  by  a  purchaser  of  larui,  g  989. —  Agreement  to  buHd  on  lots  purchased, 
§  990.—  Performance  of  agreement  to  convey  a  certain  quantity  of  land,  ^  991. 

§  969*  Certain  articles  of  agreement,  which  are  set  out  at  length  in  the  opinion,  held  not  to 
contain  an j  covenant  as  alleged  by  plaintiffs ;  also  that  no  such  covenant  could  be  shown  by 
implication.  Also,  certain  rules  at  construction  for  determining  when  a  covenant  can  be 
raised  by  implication.    Hudson  Canal  Co.  t^.  Pennsylvania  Coal  Co.,  g^  992,  998. 

§  970.  A  certain  contract  for  imported  goods  provided  that  **  any  change  in  duties*'  before 
the  agreed  time  for  completion  of  the  contract  was  *'  to  be  for^or  against  purchasers.'*  Within 
the  time  the  treasury  department  made  a  change  in  the  custom-house  valuation  of  the 
rupee,  the  money  of  account,  which  caused  a  change  in  the  amount  of  duty  paid  by  the  im- 
porter. Held,  that  the  clause  in  question  did  not  apply  to  the  amount  of  duty  paid,  but  was 
intended  to  apply  to  changes  in  the  rate  of  duties.    Detrick  r.  Balfour,  g  994. 

§971*  Where  a  party  undertook  to  canvass  for  the  sale  of  a  certain  book,  agreeing  to  use 
his  best  endeavors  to  promote  the  sale  of  the  work,  the  other  party  agreeing  to  furnish  books 
on  certain  specified  terms,  it  was  held  that  the  agent,  by  canvassing  for  the  sale  of  another 
edition  of  the  same  work  by  another  firm,  released  the  principal  from  his  obligation  to  fur- 
nish books  according  to  the  terms  of  the  contract.    Warren  v.  Stoddart,  gg  995-997. 

g  972.  A  sale  of  bonds  was  made  by  defendants  to  plaintiffs.  The  bonds  proved  to  be  coun- 
terfeit. '  The  question  arose  as  to  whether  there  was  a  warranty  of  genuineness,  which 
question  depended  on  a  letter  (set  forth  in  the  opinion),  and  it  was  held  that  in  the  letter  de- 
fendants did  not  express  an  intention  to  insist  that  plaintiffs  should  take  the  bonds  at  their 
own  risk;  and  further,  that  even  if  defendants  did  so  intend,  plaintiffs  did  not  so  understand 
them,  and  that  consequently  there  was  no  mutual  assent  and  no  conti-act.  Utley  v.  Donald- 
son, i;g  998-1000. 

g  97;}.  A  bill  of  sale  contained  this  clause:  '*  It  is  agreed  that  this  sale  is  upon  this  express 
condition,  that  said  steamboat"  shall  not  be  run  upon  certain  waters  within  a  certain  time, 
etc.  Tho  vessel  was  run  on  the  waters  named  and  within  the  forbidden  time.  In  an  action 
against  the  vendor  as  for  a  breach  of  covenant,  it  was  held  that  under  the  bill  of  sale  the 
vendee  risked  the  loss  of  the  steamer  for  breach  of  condition,  but  did  not  become  personally 
responsible  in  contract  for  damages  upon  breach  of  the  condition.    Hale  v.  Finch,  §g  1001- 

1004. 

g  974.  In  a  suit  for  commissions  by  an  agent  against  a  principal  three  letters  (which  are  set 
out  in  the  case)  were  introduced  in  evidence.  It  was  held  that  the  letters  constituted  a 
special  agreement  as  to  the  agent's  commissions,  and  that  he  was  not  precluded  by  such  agree- 
ment from  recovering  for  services  rendered  outside  the  scope  of  it.    Perkins  v.  Hart,  g§  1005- 

1009. 

g  975.  A  bond  provided  that,  at  any  time  after  a  certain  date,  "  if  the  obli^,  or  any 
attorney  in  fact  duly  authorized  by  him,  were  present  in  person  at  an  agreed  place,  the 
obligor  should  have  a  right  to  tender  payment  of  the  sum  due,  which  the  obligee  should  be 
bound  to  accept.  •*  But  the  said  tender  is  not  to  be  made  except  to  said  O.  [the  obligee]  or 
his  said  attorney  in  fact  in  person,  in  the  city  and  state  aforesaid."  The  obligor  had  funds 
ready  to  make  a  tender  at  the  agreed  time  and  place,  but  neither  O.  nor  any  attorney  of  his 
was  in  tlie  city.  Held,  that  the  obligor  was  not  excused  from  liability  on  the  bond.  Gavin- 
lel  f.  Cnimp,  ^^  1010-U. 

§  97(5.  In  a  contract  for  certain  shovel  handles  it  was  agreed  that  "if  the  price  of  gold  goes 
up  or  down,  the  price  of  the  handles  shall  be  advanced  or  reduced  accordingly."  Held,  that 
if  gold  went  up  in  price,  the  price  of  the  goods  was  to  be  increased.    The  contract  contained 

888 


§§977-4S8«      CONTRACTS.— CJONSTRUCTION  AND  INTERPRETATION. 

this  further  provision:  **  No  advance  or  reduction  of  the  price  of  gold  of  twenty-five  per 
cent,  shall  change  the  price  of  handles,  unless  it  shall  remain  at  the  advanced  or  reduced 
rate  sufficiently  long  to  affect  the  general  price  of  merchandise.*^  Held,  that  if  the  change 
in  the  price  of  gold  exceeded  twenty-five  per  cent,  it  should  of  itself  work  a  change  in  the 
price  of  handles;  if  it  did  not  exceed  twenty-five  per  cent,  it  should  work  ho  change,  unless 
it  also  affected  the  general  price  of  merchandise.    Ames  v.  Quimby,  g  1012. 

g  977.  F.  covenanted  for  himself  and  his  heirs  to  allow  B.,  his  heirs  and  assigns,  to  dig  and 
carry  away,  at  so  mrch  per  ton,  all  iron  ore  to  be  found  on  a  certain  tract  of  land  belonging 
to  F.  Held,  that  by  the  agreement  B.  and  his  assigns  acquired  the  right  to  work  the  ore  at  so 
much  per  ton,  as  long  as  they  chose ;  that  neither  the  owner  of  the  soil  nor  his  assigns  were 
excluded  by  the  grant  from  the  right  to  dig  ore;  also,  that  the  right  of  the  grantee  could  not 
be  apportioned,  but  passed  to  his  heirs  jointly,  to  be  enjoyed  by  them  as  one  tenant.  Orubb  v. 
Bayard,  g§  1013-23. 

§  078.  In  18S4  the  city  of  Baltimore  issued  bonds  to  raise  money  to  loan  to  a  railroad  com- 
pany, which  agreed  to  mortgage  its  road  to  secure  the  bonds  and  to  pay  the  interest  thereon, 
and  "any  expense  incidental  to  the  issue  of  any  of  the  bonds."  In  1862  the  company  was 
compelled  to  pay  a  tax  on  its  mortgage  to  the  United  States  under  the  Income  tax  law,  and 
the  amount  of  this  tax  the  company  reserved  from  the  interest  due  the  city.  In  an  action 
by  the  city  to  recover  this  amount,  it  was  held  that  the  tax  was  not  an  **  expense  incidental 
to  the  issue  of  the  bonds,*'  and  that  the  city  had  no  cause  of  action  against  the  company  for 
paying  the  tax.    Baltimore  v.  Baltimore  Railroad,  §  1024. 

g  970.  In  a  contract  for  coal  it  was  provided  that  if  the  G.  T.  Co.  (plaintiff  in  error)  failed 
to  deliver  each  month  the  full  quantHy  of  coal  agreed  upon,  it  should  pay,  *'  as  liquidated 
damages,  twenty-five  cents  for  each  "  ton  which  it  failed  to  deliver,  or,  instead  thereof,  P.  & 
Si.  J.  (tlie  purchasers)  might  **  elect  to  receive  all  or  any  part  of  the  coal  so  in  default  in  the 
next  succeeding  month,  in  which  case  the  quota  which  the  party  of  the  first  part  would 
otherwise  liare  been  bound  to  deliver  under  this  contract  shall  be  increased  in  such  succeed- 
ing month  to  the  extent  of  the  quantity  in  default."  In  an  action  for  failure  to  deliver  the 
agreed  quantity  in  two  separate  months,  it  was  held  that  plaintiffs  were  entitled  to  the  actual 
damages  sustained  by  non-delivery  of  the  agreed  quantity  in  those  two  months.  Grand 
Tower  Co.  v.  Phillips,  g§  1025-27. 

§080.  The  United  States  agreed  to  pay  for  certain  granite  blocks  "sixty-five  cents  per 
cubic  foot  for  all  stones  when  the  quarried  dimensions  do  not  exceed  twenty  cubic  feet  in 
each  stone,  and  one  cent  additional  for  every  cubic  foot  of  those  having  such  dimensions 
exceeding  twenty  feet."  Held,  that  the  price  per  cubic  foot  for  stones  whose  dimensions 
exceeded  twenty  cubic  feet  was  to  be  ascertained  by  adding  to  sixty-five  cents  as  many  cents 
as  there  were  cubic  feet  in  the  stone.    United  States  v»  Granite  Co.,  ^  1028, 

§  081.  In  an  action  against  a  steamboat  company  plaintiffs  alleged  that  in  a  contract  made 
between  them  and  defendants*  general  agent,  it  was  agreed  that  plaintiffs  should  place  in  one 
of  defendants*  steamboats  a  certain  patent  fuel-saving  machine ;  that  the  method  of  ascer- 
taining the  amount  of  saving  was  fixed;  that  they  had  performed  their  part  of  the  contract. 
They  sued  to  recover  the  amount  found  to  be  due.  There  was  also  a  count  on  a  quantum 
7neniit  for  the  use  of  the  machine.  Defendants*  agent  testified  that  he  never  made  the  con- 
tract declared  on,  but  did  give  plaintiffs  permission  to  place  the  machine  on  the  steamboat  at 
their  own  expense;  and  agreed  to  purchase,  subject  to  defendants'  approval,  on  terms  to  be 
afterwards  agreed  on ;  if  defendants  failed  to  approve,  the  machine  to  be  removed  at  plaintiffs' 
expense;  that  plaintiffs  never  offered  any  definite  terms,  and  that  he  had  never  refused  them 
permission  to  remove  the  machine.  Heldj  that  the  jury  should  have  been  instructed  that  if 
they  believed  the  agent's  testimony  they  should  return  a  verdict  for  defendants.  Steam 
Packet  Co.  v.  Sickles,  §§  1029-82. 

§  982.  In  an  action  upon  a  sealed  instrument,  which  provided  that  "the  said  Noble  agrees 
to  transport  and  deliver  to  said  Robinson  ...  a  certain  quantity  of  stores  [which 
were  to  be  furnished  by  R.  for  transportation  between  the  Ohio  and  St.  Louis],  supposed  to 
amount  to  about  three  thousand  seven  hundred  barrels.  ...  In  consideration  whereof 
the  said  Robinson  agrees  ...  to  pay  to  the  said  Noble  $1.50  per  barrel,  one-half  whereof 
is  to  be  paid  on  the  delivery  of  said  stores  at  St.  Louis,  in  specie  funds  or  their  equivalent, 
and  the  otlier  half  in  Cincinnati,  in  the  paper  of  banks  current  therein,  at  the  period  of  the 
delivery  of  said  stores  at  St.  Louis."  Under  the  agreement  was  a  memorandum  to  the  effect 
that  the  Cincinnati  payment  was  to  be  in  the  paper  of  the  Miami  Exporting  Company,  or  its 
equivalent.  Held,  that  R.  had  not  bound  himself  to  offer  three  thousand  seven  hundred  bar- 
rels for  transportation,  and  that  no  action  lay  against  him  for  failure  to  do  so.  R.  failed  to 
pay  at  the  agreed  time,  and  it  was  held  that  the  measure  of  damages  was  the  specie  value  of 
the  Miami  Company^s  notes  at  the  time  they  should  have  been  paid,  and  that  R.  was  not 
obliged  to  pay  in  specie  their  nominal  value.    Robinaon  v.  Noble,  §g  1083-^ 

884 


PARTICULAB  AGREEMENTS.  §§  988-990L 

§  088.  In  a  suit  apon  an  instrument  of  the  following  tenor: 

"Columbus,  Ga.,  September  1, 18«5. 

"Due  Joseph  Dantel  or  order  $1,619.66,  being  balance  of  principal  and  interest  for  four 
yean  and  six  months'  services.  This  we  will  pay  as  soon  as  the  crop  can  be  sold  or  the  money 
raised  from  any  other  source,  payable  with  interest  L  M.  Nunez  &  Co." 

it  was  held  that  the  debt  became  due  upon  the  happening  of  either  of  the  events  named,  or 
upon  the  lapse  of  a  reasonable  time ;  and  that  a  reasonable  time  had  elapsed  at  the  time 
of  suit,  being  more  than  five  years  after  the  date  of  the  instrument  Nunez  v,  Dantel, 
§  1035. 

§  084.  The  terms  "factory  prices,"  in  a  promissory  note,  mean  the  prices  at  which  goods 
can  be  bought  at  the  factories,  as  distinguished  from  prices  of  goods  bought  in  the  market 
Whipple  V.  Levett,  §  1036. 

§  OSo.  The  secretary  of  the  navy,  on  behalf  of  the  government  entered  into  a  contract 
with  one  S.  for  the  construction  by  the  latter  of  a  war-steamer,  to  be  built  according  to  a 
certain  plan.  It  was  agreed  that  the  secretary  of  the  navy  should  appoint  some  person, 
whom  S.  should  admit  within  his  establishment,  whose  duty  it  should  be  to  receive  and  re- 
ceipt for,  on  account  of  the  navy  department,  all  materials  delivered  therein  for  constructing 
said  steamer;  which  materials,  when  so  received  and  receipted  for,  should  be  distinctly 
marked  with  the  letters  **  U.  S.,'*  and  should  become  the  property  of  and  belong  to  the  United 
States ;  and  it  should  be  further  his  duty  to  certify  all  accounts  presented  and  certified  by  S. 
for  materials  and  labor,  which  should  form  the  evidence  on  which  payments  should  be  made ; 
but  the  authority  of  such  inspecting  ofiBcer,  it  was  understood,  should  not  extend  to  the  right 
to  judge  of  the  quality  or  fitness  of  the  materials  or  workmanship,  but  merely  as  to  the  cost 
thereof.  S.  executed  a  mortgage  upon  all  the  premises,  with  power  in  the  United  States  to 
enter  upon  and  sell  the  same  in  case  of  his  failure  to  fulfil  the  contract  Final  payment  for 
the  steamer  was  to  be  made  only  upon  the  certificate  of  examiners,  to  be  appointed  for  that 
purpose,  that  in  her  construction,  equipment  and  armament  all  the  provisions  of  the  contract  , 

had  been  complied  with  and  completed.    The  advances  which  were  to  be  made  in  .the  mean  '  t 

time  were  expressly  stated  to  be  in  consideration  of  the  security  given  by  S.  for  the  faithful 
performance  of  his  contract.  The  period  for  the  building  of  the  vessel  was  from  time  to 
time  extended,  and  S.  died  without  completing  it.  It  was  held  that  the  property  in  the  un- 
finished vessel  remained  in  S.  and  none  vested  in  the  United  States.  Clarkson  v.  Stevens, 
^1037-8a 

§  986.  The  courts  of  this  country  have  not  adopted  any  arbitrary  rule  of  construction  as 
<x>ntrolling  agreements  for  the  building  of  ships  and  determining  when  the  property  passes, 
but  consider  the  question  of  intent  open  in  every  case,  to  be  determined  upon  the  terms  of 
the  contract  according  to  the  circumstances  of  the  transaction.    Ibid. 

g  987.  Courts,  in  the  construction  of  contracts,  look  to  the  language  employed,  the  subject- 
matter,  and  the  surrounding  cii'cumstances.  They  are  never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract  was  made,  and,  in  that  view,  they  are  entitled  ' 

to  place  themselves  in  the  same  situation  as  the  parties  who  made  the  contract,  so  as  to  view 
the  circumstances  as  they  viewed  them,  and  so  to  judge  of  the  meaning  of  the  words  and  of 
the  correct  application  of  the  language  to  the  things  described.  Thus  where  flour  stored  at 
Neenah,  in  the  state  of  Michigan,  was  sold  in  midwinter,  to  be  delivered,  free  of  charge,  on 
board  of  a  steamer  at  that  place,  and  to  be  conveyed  to  the  purchasers  at  Boston,  in  the  ordi- 
nary manner  oC  transportation,  it  was  held  that,  as  both  parties  knew  that  the  flour  could 
not  be  transported  imtil  navigation  opened  in  the  spring,  they  did  not  contemplate  that  it 
should  be  withdrawn  from  the  warehouse  until  the  opening  of  navigation,  but  that  it  should 
remain  where  it  was,  and  be  delivered  on  board  of  a  steamer  at  that  place,  free  of  charge  to 
the  purchasers,  befoi*e  the  spring  season  of  navigation  closed.    Nash  v,  Towne,  ^§  1039-42. 

§  988.  In  a  contract  to  convey  land,  an  obligation  to  convey  a  good  and  valid  title,  with  a 
general  warranty ,  will  carry  with  it 'tin  obligation  to  refund  in  case  of  eviction.  Knowledge 
by  the  purchaser  of  the  incumbered  state  of  the  title  will  make  no  difference.  And  as- 
signees are  in  this  respect  in  the  same  situation  as  the  original  parties  to  the  contract  Pratt 
U  Law,  $;§  1043-52. 

§  989.  Varying  selections  made  by  a  purchaser  of  land,  under  a  contract  for  a  certain  quan- 
tity, without  specifying  the  situation,  cannot  afford  an  excuse  for  non-performance  on  the         , 
part  of  the  vendor,  when  a  tender  of  a  conveyance  conformably  to  any  one  of  those  selec- 
tions would  have  been  a  performance.    Ibid 

g  990.  If  a  contract  under  which  one  purchases  city  lots  imposes  on  him  an  obligation  to 
build  upon  one-third  of  them,  but  does  not  restrict  him  to  any  specific  lots  on  which  the 
buildings  are  to  be  erected,  his  choice  extends  over  the  whole,  and  his  obligation  is  not  com* 
plete  until  the  whole  are  conveyed  to  him.    Ibid^ 
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g  001.  A  contract  for  the  conveyance  of  a  certain  quantity  of  land,  Ie({vinf<  the  situation 
and  mode  of  selection  entirely  undefined,  is  not  complied  with  if  streets  and  alleys,  to  which 
no  title  can  be  conveyed,  are  embraced  in  the  conveyance  as  helping  to  make  up  the  quantity 
contracted  for.    Ibid, 

[Notes.—  See  §§  1050-1171.] 

HUDSON  CANAL  COMPANY  t?.  PENNSYLVANIA  COAL  COMPANY. 

(8  Wallace,  27(^-291.    1803.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Now  York. 

Opinion  by  Mr.  Jcstioe  Clifford.. 

Statemknt  of  Facts. —  Covenant  broken  is  the  foundation  of  the  claim  of 
the  plaintiffs,  as  set  forth  in  the  declaration.  Heduced  to  a  concise  statement, 
the  alleged  cause  of  action  is  that  tho  defendants  covenanted  and  agreed  with 
the  plaintiffs,  in  the  articles  of  agreement  mentioned  in  the  declaration,  that 
all  the  coal  mined  by  them  on  their  coal  lands,  and  transported  over  their  rail- 
road to  the  place  where  the  railroad  connects  with  the  canal  of  the  plaintiffs, 
should  be  transported  from  that  place  to  tide  waters  upon  the  plaintiffs'  canal, 
and  that  they  would  pay  to  the  plaintiffs  the  toll  prescribed  in  the  agreements 
for  the  use  of  their  canal  in  such  transportation ;  and  tho  alleged  breach  is  that 
liie  defendants  have  not  kept  those  covenants  and  agreements.  Service  of 
the  writ  having  been  made,  the  defendants  appeared  and  pleaded  twelve 
special  pleas  in  addition  to  the  plea  of  non  est  factum.  Issues  were  tendered 
by  the  defendants  in  the  first,  third,  fourth,  fifth  and  sixth  pleas,  which  were 
duly  joined,  and  the  plaintiffs  having  demurred  to  the  second,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth  and  thirteenth  pleas,  the  defendants  joined  in 
the  several  demurrers. 

Parlicular  description  of  the  objections  taken  by  the  plaintiffs  to  the  several 
special  pleas  demurred  to  is  unnecessary,  as  the  defendants  concede  that  they 
are  bad  if  the  declaration  sets  forth  a  good  cause  of  action,  but  they  insist 
that  the  declaration  is  also  bad  and  insufficient,  and  that  they,  the  defendants, 
are  entitled  to  judgment  because  the  first  fault  in  pleading  was  committed  by 
the  plaintiffs  in  the  declaration.  Judgment  in  the  circuit  court  was  for  the  de- 
fendants, and  tho  plaintiffs  sued  out  a  writ  of  error  and  removed  the  cause  into 
this  court. 

Articles  of  agreement  were  concluded  on  the  31st  day  of  August,  1847, 
between  the  plaintiffs  and  a  certain  unincorporated  association,  called  the 
Wyoming  Coal  Association,  and  on  the  29th  of  July,  1851,  the  parties  to  this 
suit  entered  into  certain  other  articles  of  agreement,  in  which  it  is  recited, 
among  other  things,  that  the  corporation  defendants,  prior  to  that  date,  had, 
at  the  request  of  the  coal  association,  made  and  constructed  the  railroad  de- 
scribed in  the  first-mentioned  argreement,  and  that  all  the  business  and  in- 
terests of  the  coal  association  had  been  assigned  and  transferred,  and  become 
fully  vested  in  the  said  defendants,  and  the  parties  therein  covenanted  and 
agreed  with  each  other  that  the  former  agreement  between  the  coal  association 
and  the  plaintiffs  shall  stand,  and  be  deemed  and  taken  to  be  '*  the  contract  of 
the  parties  to  these  presents  in  the  same  manner"  as  if  the  defendant  corpora- 
tion had  originally  been  the  party  of  the  second  part  to  the  same,  instead  of 
the  coal  association. 

Both  of  these  agreements  are  incorporated  into  the  declaration,  and  in  de- 
termining the  rights  of  the  parties  in  this  case,  they  may  both  be  regarded  as 
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they  would  be  if  both  had  been  executed  by  the  defendants  as  well  as  by  the 
plaintiffs,  as  all  the  obligations  contracted  by  the  coal  association  have  been  as- 
sumed by  the  defendant  corporation.  All  covenants  upon  the  merits  of  the 
controversy  contained  in  the  first  agreement,  as  well  as  those  contained  in  the 
last,  must  be  considered  as  covenants  between  the  parties  to  this  suit;  and 
viewed  in  that  light  the  plaintiffs  covenanted  and  agreed  with  the  defendants 
in  the  first  agreement  to  furnish,  at  all  times  thereafter,  to  the  boats  of  the  de- 
fendants navigating  the  canal  of  the  plaintiffs,  all  the  facilities  afforded  by  the 
canal  company  to  boats  used  by  other  parties  or  by  the  plaintiffs  themselves, 
charging  and  collecting  only  a  certain  toll  per  ton  gross  weight,  to  be  adjusted 
each  year  and  regulated  in  a  prescribed  manner  by  the  market  value  of  coal, 
bat  subject,  nevertheless,  to  the  proviso  that  the  plaintiffs  should  not  be  bound 
to  allow  the  quantity  of  coal  to  be  transported  in  pursuance  of  the  articles  of 
agreement  to  exceed  in  any  one  season  four  hundred  thousand  tons,  unless  they 
should  enlarge  their  canal ;  nor  in  that  event,  to  exceed  one-half  of  the  whole  ca- 
pacity of  the  canal  for  transportation,  exclusive  of  the  tonnage  employed  in  the 
transportation  of  other  articles  than  coal.  Other  covenants  on  the  part  of  the 
plaintiffs  are  contained  in  the  original  agreement,  but  none  of  them  are  of  a 
character  to  afford  aoy  aid  in  the  solution  of  the  questions  involved  in  the 
Readings. 

Following  the  covenants  of  the  plaintiffs  are  certain  unimportant  covenants 
made  by  the  defendants,  but  in  conclusion  the  defendants  also  promise  and 
agree,  ^*  in  consideration  of  the  mutual  undertakings  herein  contained,"  that 
they  will  use  all  their  influence  to  cause  the  speedy  construction  of  a  railroad 
from  the  coal  lands  which  they  own  to  the  canal  of  the  plaintiffs,  to  connect 
with  the  same  at  the  point  or  place  therein  described;  and  they  also  agree  that 
if  the  construction  of  such  railroad  shall  not  be  commenced  within  one  year 
and  be  completed  within  three  years,  the  plaintiffs  may  declare  the  agreement 
null  and  void. 

Based  upon  these  two  agreements  the  declaration  alleges  that  the  defendants 
constructed  the  railroad  therein  described  and  put  the  same  in  operation  aa 
therein  required ;  that  the  canal  of  the  plaintiffs  at  that  date  did  not  permit 
the  transit  of  boats  of  a  tonnage  exceeding  fifty  tons;  that  relying  upon  the 
covenants  and  undertakings  of  the  defendants  they  immediately  entered  upon 
the  work  of  enlarging  their  canal,  and  that  they  continued  to  prosecute  the 
work  with  diligence  and  at  great  expense  until  the  same  was  completed;  that 
the  canal  as  so  enlarged  permits  the  transit  of  boats  of  the  tonnage  of  one 
handrcd  and  twenty-tive  tons,  making  the  capacity  of  the  canal  for  transporta- 
tion, in  each  season  of  navigation,  as  enlarged,  eighteen  hundred  thousand 
tons;  that  the  defendants,  claiming  the  benefits  and  privileges  of  the  covenants 
and  agreements,  did,  after  the  completion  of  their  railroad^  construct  and  pro- 
care  a  large  number  of  boats  to  be  used  upon  the  said  canal  in  the  transporta- 
tion of  coal  brought  over  their  railroad,  and  did  thereafter  for  the  period 
therein  mentioned  transport  all  the  coal  which  they  brought  over  their  rail- 
road apon  the  canal  of  the  plaintiffs  to  its  eastern  terminus  at  tide-water,  as 
contemplated  by  the  agreements;  that  they,  the  plaintiffs,  have  at  all  times 
been  ready  and  willing  to  furnish  to  the  boats  owned  and  used  by  the  defend- 
ants for  the  purpose  of  such  transportation,  all  the  facilities  of  navigation  the 
canal  ever  afforded  to  their  own  boats,  or  to  the  boats  owned  or  used  by  any 
other  person  or  company. 

Soch  facilities  were  suflScient,  as  the  plaintiffs  allege,  for  the  transportation 
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of  all  the  coal  mined  by  the  defendants  and  transported  by  them  over  their 
said  railroad  during  the  period  laid  in  the  declaration,  but  the  plaintiffs  allege 
that  the  defendants,  not  regarding  their  covenants  and  undertaicings  to  trans- 
port all  their  coal,  to  the  extent  aforesaid,  over  the  canal  of  the  plaintiffs,  and 
to  pay  to  them  the  prescribed  rate  of  toll  for  such  transportation,  did  not  nor 
would  they  perform  that  covenant  and  agreement,  but  induced  another  rail- 
road company  to  construct  a  branch  road  and  connect  the  same  with  their  rail- 
road at  the  place  where  the  latter  road  connects  with  the  canal  of  the  plaintiffs, 
and  that  they  thereafter,  during  the  period  alleged  in  the  declaration,  diverted 
a  large  quantity  of  their  coal  transported  over  their  railroad  from  the  plaint- 
iffs' canal,  and  transported  the  same  from  the  place  of  such  connection  to  tide- 
waters over  the  railroad  of  such  other  company,  to  the  damage  of  the  plaintiffs, 
as  they  say,  in  the  sum  of  $900,000. 

Defects  of  form  in  the  declaration  or  in  the  several  pleas  filed  by  the  de- 
fendants are  waived,  as  it  is  well  settled  that  defects  of  substance  only  are 
open  to  a  party  who  has  pleaded  to  the  merits  or  to  one  who  has  replied  to 
an  antecedent  pleading.  Aurora  Oity  v.  West,  7  Wall.,  93;  Clearwater  v, 
Meredith,  1  Wall.,  38. 

Particular  examination  of  the  several  special  pleas  to  which  demurrers  were 
filed  need  not  be  made,  as  it  is  conceded  that  they  were  framed  upon  the 
theory  that  the  declaration  is  insufficient.  Judgment,  therefore,  must  be  for 
the  plaintiffs  if  it  be  held  that  the  declaration  alleges  a  good  cause  of  action, 
but  if  not,  then  the  judgment  of  the  circuit  court  must  be  affirmed,  because  if 
that  conclusion  be  adopted  the  first  fault  in  pleading  was  committed  by  the 
plaintiffs.     Aurora  City  v.  West,  7  Wall,  94 

Obviously  the  decision  of  the  question  must  depend  upon  the  construction 
to  be  given  to  the  first  agreement  therein  set  forth,  as  it  is  quite  clear  that 
the  declaration  is  well  drawn  if  that  agreement,  when  properly  construed, 
will  support  the  allegations  that  the  defendants  covenanted  and  agreed  that  all 
the  coal  rained  on  their  coal  land,  and  transported  over  their  railroad  to  the 
place  where  the  railroad  connects  with  the  canal  of  the  plaintiffs,  should 
be  sent  forward  from  that  place  to  tide-waters  upon  their  canal,  and  that  the 
defendants  also  covenanted  and  agreed  that  they  would  pay  to  the  plaint- 
iffs the  rate  of  toll  therein  prescribed  for  the  use  of  the  canal  in  such  trans- 
portation. Provision  is  made  by  the  agreement,  it  is  admitted,  that  the 
rates  of  toll  to  be  charged  by  the  plaintiffs  shall  be  permanently  reduced,  and 
the  plaintiffs  contend  that  the  defendants,  in  consideration  of  that  stipulation, 
assumed  a  correlative  obligation  to  send  all  their  coal  brought  over  their  rail- 
road to  market  upon  the  plaintiffs'  canal.  Express  covenant  to  that  effect,  it 
is  conceded,  is  not  to  be  found  in  the  articles  of  agreement,  but  the  plaintiffs 
contend  that  the  obligation  in  that  respect  is  so  plainly  contemplated  by  the 
agreement  that  the  law  will  enforce  it  as  an  implied  covenant  as  fully  as  if  it 
were  expressed  in  appropriate  words.     United  States  v.  Babbit,  1  Black,  61. 

§  992.  Implied  obligations  are  raised^  when. 

Undoubtedly  necessary  implication  is  as  much  a  part  of  an  instrument  as  if 
that  which  is  so  implied  was  plainly  expressed,  but  omissions  or  defects  in  writ- 
ten instruments  cannot  be  supplied  by  virtue  of  that  rule  unless  the  implication 
results  from  the  language  employed  in  the  instrument,  or  is  indispensable  to 
carry  the  intention  of  the  parties  into  effect;  as,  where  the  act  to  be  done  by 
one  of  the  contracting  parties  can  only  be  done  upon  something  of  a  corre- 
sponding character  being  done  by  the  opposite  party,  the  law  in  such  a  case,  if 
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the  contract  is  so  framed  that  it  binds  the  party  contracting  to  do  the  act,  will 
imply  a  correlative  obligation  on  the  part  of  the  other  party  to  do  what  is  neces- 
sary on  his  part  to  enable  the  party  so  contracting  to  accomplish  his  undertak- 
ing and  fulfil  his  contract.     Churchward  v.  The  Queen,  Law  Rep.,  1  Q.  B.,  195. 

§  993.  illustrations  of  the  principle^  and  cases  cited. 

Three  other  examples  are  put  in  the  case  cited,  which  it  may  be  well  to  notice 
as  illustrating  the  general  principle,  and  as  shdwing  its  true  boundary  when 
properly  limited  and  applied.  They  were  first  adduced  at  the  bar,  but.  were' 
subsequently  adopted  and  confirmed  by  the  court  in  substance  and  effect  as 
follows : 

1.  If  one  person  covenants  or  engages  by  contract  to  buy  an  estate  of  another 
at  a  given  price,  the  law  will  imply  a  corresponding  obligation  on  the  part  of 
such  other  person  to  sell,  although  the  contract  is  silent  as  to  any  such  obliga- 
tion, as  the  person  contracting  to  purchase  cannot  fulfil  his  contract  unless  the 
other  party  will  consent  to  sell.  Mclntire  v.  Belcher,  14  Com.  B.  (N.  S.),  664 ; 
Pordage  v.  Cole,  1  W.  Saund.,  319;  Whidden  v.  Belmore,  50  Me.,  360;  Bartoa 
V.  McLean,  5  Hill,  258. 

2.  So  if  one  person  engages  to  wprk  and  render  services  which  require  great 
oatlay  of  money,  time  and  trouble,  and  he  is  only  to  be  paid  according  to  the 
work  he  performs,  the  contract  necessarily  implies  an  obligation  on  the  part  of 
the  employer  to  supply  the  work. 

3.  Persons  often  contract  to  manufacture  some  particular  article,  and  in  such 
cases  the  law  implies  a  corresponding  obligation  on  the  part  of  the  other  party 
to  take  it  when  it  is  completed  according  to  the  contract,  because  if  it  were  not 
so  the  party  rendering  the  services  and  incurring  the  expense  in  fulfilling  his 
contract  could  not  claim  afiy  remuneration.  St.. Albans  v.  Ellis,  16  East,  352; 
Randall  v.  Lynch,  12  East,  179;  Shrewsbury  v.  Gould,  2  Barn.  &  Aid.,  489; 
Gerrard  v.  Clifton,  7  Terra  R,  676;  Aspdin  v.  Austin,  5  Q.  B.,  671;  Great 
]!t^orthern  R'y  Co.  v.  Harrison,  12  C.  B.,  576. 

4.  Instruments  inartificially  drafted,  or  where  the  language  employed  is 
obscure,  imperfect  or  ambiguous,  are  always  open  to  construction,  and  the  pri- 
mary rule  in  all  such  cases,  whether  the  contract  is  or  is  not  under  seal,  is  the 
intention  of  the  parties;  but  the  power  of  a  court  of  common  law  extends  no 
further  than  to  collect  such  intention  from  the  language  employed  as  applied 
to  the  subject-matter,  in  view  of  the  surrounding  circumstances.  Tipton  v. 
Feitner,  20  N.  T.,  425. 

5.  Courts  of  law  cannot  incorporate  into  a  sealed  instrument  what  the  par- 
ties left  out  of  it,  even  though  the  omission  was  occasioned  by  the  clearest  mis- 
take; nor  can  they  reject  what  the  parties  inserted,  unless  it  be  repugnant  to 
some  other  part  of  the  instrument,  and  none  of  the  authorities  cited  by  the 
parties  in  this  case,  when  properly  applied,  are  inconsistent  with  the  views  here 
expressed.  Bealey  v,  Stuart,  7  Hurlst.  &  N.,  753;  Whittle  v.  Frankland,  3 
Best  &  S.,  49;  Pilkington  v.  Scott,  15  Mees.  &  W.,  657;  Rigby  v.  Great  West- 
em  R'y  Co.,  14  id.,  811;  Seddon  v.  Senate,  13  East,  74. 

Examined  in  the  light  of  the  rules  here  suggested,  the  court  is  of  the  opinion 
that  the  articles  of  agreement  set  forth  in  the  declaration  contain  no  such  cov- 
enants as  those  alleged  by  the  plaintiffs  as  the  foundation  of  their  claim;  that 
the  terms  of  the  agreement  do  not  support  the  allegation  that  the  defendants 
ever  made  any  such  covenants,  nor  that  they  ever  agreed  to  pay  toll  except  for 
coal  actually  transported  under  the  agreement.  Language  to  express  any 
such  contract  is  entirely  wanting  in  the  instrument,  nor  is  there  any  cov- 
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enant  on  the  part  of  tbo  plaintiffs  from  which  any  such  implication  can  legally 
arise. 

Reference  is  made  by  the  plaintiffs  to  the  provision  of  the  agreement  extend- 
ing certain  facilities  to  the  boats  of  the  defendants  and  covenanting  for  a  per- 
manent reduction  in  the  rates  of  toll  upon  the  plaintiffs'  canal,  as  calling  for  a 
different  construction  of  the  articles  of  agreement,  but  it  is  quite  obvious  that 
those  concessions  were  made  ad  inducements  to  the  defendants  to  locate  and 
construct  the  contemplated  railroad  from  their  coal  lands  to  the.plain tiffs'  canal, 
so  as  to  form  a  continuous  lino  of  transportation  from  the  coal  mines,  over  the 
canal,  to  tide- waters.  Great  advantages  were  expected  to  result  from  the  com- 
pletion of  that  railroad,  and  it  is  quite  evident  that  the  plaintiffs  were  willing 
to  accept  the  prospect  of  increased  freight  for  transportation  upon  their  canal 
as  affording  full  compensation  for  the  concession  which  they  made  in  the 
articles  of  agreement.  Principal  covenant  of  the  defendants  was  that  they 
would  use  all  their  influence  to  cause  the  speedy  construction  of  the  rail- 
road, and  the  plaintiffs  proffered  the  concessions  described  in  the  agreement  to 
encourage  the  enterprise  and  secure  its  early  completion.  Commonwealth  v. 
Delaware  &  Hudson  Canal  Co.,  43  Penn.  St.,  302. 

Support  to  these  views  might  be  drawn  from  the  recitals  in  the  first  agree- 
ment and  from  the  proceedings  of  the  plaintiff  corporation,  but  it  does  not 
seem  to  be  necessary  to  pursue  the  subject,  as  the  only  covenant  of  any  im- 
portance made  by  the  defendants  was  the  one  before  mentioned,  that  they 
would  use  all  their  influence  to  cause  the  speedy  construction  of  the  railroad ; 
and  the  second  agreement  contains  the  recital  that  the  covenant  in  that  behalf 
bad  been  fully  performed  as  agreed,  before  the  second  articles  of  agreement 
wore  executed  between  the  parties.  Unsupported  as  the  declaration  is  by  any- 
thing else  contained  in  the  record,  it  is  clear  that  it  must  be  adjudged  insutfi* 
olent,  and  as  the  first  fault  in  pleading  was  committed  by  the  plaintiffs,  it 
follows  that  the  judgment  of  the  circuit  court  was  correct. 

Judgment  affirmed^  with  casta. 

DETRICK  r.  BALFOUR. 
(Circuit  Court  for  California:  7  Sawyer,  ddS-Sjo.    1881.) 

Statement  op  Facts. — Defendants  agreed  to  sell  plaintiffs  certain  sacks  to 
be  imported  from  Calcutta,  duty  paid.  It  was  further  agreed  that  ^'any  change 
in  duties"  before  the  time  of  delivery  was  "to  be  for  or  against  purchasers." 
There  was  no  change  in  the  rate  of  duty  within  the  time,  but  the  treasury  de- 
partment made  a  change  in  the  custom-house  valuation  of  the  rupee,  in  which 
money  the  invoices  of  the  sacks  were  made,  as  required  by  United  States  Ke- 
vised  Stsitutes,  sec.  2838;  this  change  reduced  the  amount  of  duty  to  be  paid 
by  the  importer  by  $1,121.20,, and  this  action  was  brought  by  the  purchasers  to 
recover  that  amount. 

Opinion  by  Sawyer,  J. 

The  plaintiffs'  counsel  make  a  very  ingenious  and  plausible  argument  to  show 
that  the  words  ^^change  in  duties''  in  the  clause  in  question  mean  not  a  change 
in  the  9'ate  of  duties  made  by  law,  but  a  change  in  the  amount  of  duties,  from 
whatever  cause  the  amount  of  duties  to  be  paid  may  be  affected.  But,  after  a 
careful  consideration  of  the  subject,  I  find  myself  unable  to  adopt  that  view. 
The  word  ^'duties,"  as  used  in  this  clause,  doubtless  means  the  tax,  charge, 
custom,  toll  or  tariff  levied  by  act  of  congress  upon  the  goods — in  this  case 
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hags  —  imported.  Congress,  in  its  action  upon  the  subject,  regulates  the  diUies 
properly  so  called,  generally,  if  not  always,  expressly  and  directly  by  prescrib- 
ing some  uniform  rate  of  duties,  either  specific  or  ad  valorem.  And  generally, 
doubtless,  unless  there  is  something  in  the  surrounding  circumstances  to  indi- 
cate a  different  sense,  men  also,  in  their  business  transactions,  and  in  ordinary 
conversation,  in  speaking  of  the  duties  on  imports,  use  the  term  with  reference 
to  the  charge  so  directly  and  expressly  imposed  according  to  the  rate  and  rule 
prescribed.  They  are  spoken  of  and  considered  in  their  immediate,  direct,  and 
not  in  their  remote  or  incidental,  relations. 

We  all  know  as  a  matter  of  general,  national,  political,  as  well  as  legislative 
and  statntorj",  history  of  the  country,  that,  during  our  late  civil  war,  the  de- 
mands for  large  revenues  induced  frequent  and  continual  changes  in  our  rev- 
enue laws.  The  rates  of  duties,  as  well  as  the  subjects  upon  which  they  were 
imposed,  were  constantly  changed  as  necessity  and  experience  suggested  modi- 
fications, and  these  changes  continued  after  the  close  of  tBe  civil  war  as  the 
demands  for  large  revenues  diminished  while  we  were  getting  back  to  a  peace 
basis  again.  These  frequent  changes  in^he  laws  imposing  duties  presented  a 
new  element  of  uncertaint}^  for  the  merchant  to  take  into  consideration  in 
making  contracts  to  be  fulfilled  in  the  future,  and,  doubtless,  the  introduction 
of  the  clause  in  question  had  its  origin  in  such  a  condition  of  things.  The 
direct  and  usual,  if  not  the  only,  mode  of  changing  duties,  when  that  is  the 
purpose  to  be  accomplished,  is  to  change  the  rate,  whether  the  duties  are  spe- 
cific or  ad  valorem^  and  the  language  adopted  in  the  contracts,  ^'change  of 
duties,"  to  provide  against  these  contingencies,  is  well  adapted  to  the  purpose, 
and  was  doubtless  adopted  with  reference  to  such  intentional,  direct  and  ex- 
press changes  of  duties.  When  the  purpose  of  congress  is  to  change  the  duties, 
it  manifests  that  purpose  by  legislating  directly  upon  the  subject.  If,  in  other 
legislation,  it  in  some  instances  affects  the  amounts  of  duties  required  to  be 
paid,  that  effect  is  incidental  and  purely  accidental.  And  when  parties  con- 
tract with  reference  to  changes  of  duties,  in  all  probability  they  wonlil  only 
contemplate  the  intentional  changes  in  the  duties  usually  depending  on  changes 
of  rate,  and  not  those  rare,  unlooked-for  instances  where  the  amount  of  the 
duties  is  accidentally  affected  as  incidental  to  legislation  or  ofUcial  action 
designed  to  effect  other  objects.  If  parties  contemplated  protecting  themselves 
against  remote  accidental  effects,  they  would  be  very  apt  to  use  language  to 
clearly  manifest  such  a  purpose.  The  plaintiffs'  counsel  insist  that  the  piirties 
could  not  have  contemplated  a  change  in  the  ^^rate"  of  duties;  thut,  if  they 
bad,  \\\Qy  would  have  inserted  the  word  **  rate"  in  their  contract,  and,  as  they 
have  not  used  the  word,  it  cannot  be  interpolated.  It  may  just  as  well  bo 
argued  that  they  did  not  mean  the  ^'amount"  of  duties;  if  they  had,  the  word 
*^ amount"  would  have  been  used,  and  we  are  no  more  authorizad  to  interpolate 
the  word  "amount"  than  *'rate." 

§  994.  A  change  in  ilie  cuatom-houae  valuation  of  foreign  money  of  account  is 
not  a  change  in  duties^  although  it  operates  a  change  in  the  amount  of  duties  to 
he  paid  on  imported  goods  valued  in  that  m,oney, 

A  plain,  common  sense  view  of  the  question  must  be  taken.     The  change  in 

the  amount  of  the  duties  in  this  instance  resulted  from  a  change  in  the  value  of 

the  rupee,  or  the  money  of  the  country  whence  the  goods  were  im|H)rted. 

Section  283S  of  the  Revised  Statutes  requires  the  invoice  to  be  made  'Mn  the 

currency  of  the  place  or  country  from  whence  the  importation  shall  be  made, 

and  shall  contain  a  true  statement  of  the  actual  cost  of  such  merchandise  in 
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such  foreign  currency,''  etc.  And  section  2906  of  the  Kevised  Statutes  requires 
the  collector  to  adopt  the  actual  market  value  at  .the  period  of  exportation  to 
the  United  States  in  the  principal  markets  of  the  country  whence  the  goods  are 
imported;  and  the  period  of  exportation  is  the  day  of  sailing  fron^  the  foreign 
port.  Simpson  v.  Peaslee,  20  How.,  571.  And  duties  must  be  paid  in  money 
of  the  United  States.  E.  S.,  sec.  3473.  The  value  of  all  foreign  coin  must  be 
'estimated  in  money  of  the  United  States  by  the  director  of  the  mint,  and  pro- 
claimed by  the  secretary  of  the  treasury  on  the  1st  of  January  of  each  year. 
B.  S.,  3564.  The  object  seems  to  be  to  get  at  the  actual  value  of  the  foreign 
coin  in  the  money  of  the  United  States.  Collector  v.  Eichards,  23  Wall.,  246. 
By  obtaining  the  actual  value  of  the  foreign  coin  in  our  own  money,  we  obtain 
the  actual  value  of  the  goods  estimated  in  foreign  coins  in  the  money  of  the> 
United  States.  In  this  case  there  was  a  change  in  the  value  of  the  rupee  be- 
tween the  time  of*  the  contract  and  the  time  of  the  importation,  by  which  the 
value  of  the  rupee  was  lessened;  consequently  the  value  of  the  goods  was 
diminished.  There  was  a  diminution  of  the  dutiable  value  of  the  goods  —  a 
change,  a  diminution  in  the  value  upon  which  duties  were  to  be  paid,  and  not  a 
change  in  the  duties  to  be  paid  upon  that  value.  The  result  was  the  payment 
of  a  smaller  ainount  of  duties,  not  because  of  a  "  change  of  duties,"  but  because 
the  value  of  the  goods  upon  which  the  duties  were  paid  was  smaller.  This  re- 
sulted from  no  action  of  congress,  or  of  anybody  else  acting  under  the  authority 
of  congress,  intended  to  a£Fect  either  the  amount  or  rate  of  duties,  but  was  ia- 
oidental  to  the  exercise  of  other  powers  to  regulate  the  money  of  the  country,  and 
purely  accidental.  It  might  as  well  be  claimed  that  a  diminished  or  increased 
amount  of  duties  resulting  from  a  diminution  or  appreciation  of  the  dutiable 
value  of  the  goods  after  the  contract,  and  before  importation,  resulting  from 
any  other  cause,  is  within  the  terms  of  the  clause  of  the  contract  in  question. 
Had  the  parties  contemplated  a  change  in  the  amount  to  be  paid  resulting  from 
a  change  in  the  value  of  the  rupee,  it  is  more  reasonable  to  suppose  that  they 
would  have  made  the  clause  read  something  like  this:  ^^  Any  change  in  duties, 
or  in  tlie  value  of  the  currency  of  India  {or  the  rupee),  to  be  for  or  against  the  pur- 
chaser;" than  to  suppose  the  construction  claimed  for  the  clause  in  question  bad 
been  contemplated.  The  change  in  value  of  the  rupee  is  quite  as  distinct  and 
independent  a  contingency  to  be  considered  and  provided  for  as  the  ''  change 
in  duties,"  and  the  language  suggested  would  be  far  more  apt  and  appro- 
priate to  express  the  additional  idea.  The  more  natural  construction  of  the 
language  used  is  to  limit  it  to  a  direct  change  in  the  rate  of  duties  by  congres- 
sional legislation,  or  by  authority  of  congressional  legislation,  and  not  to  extend 
it  to  changes  in  amount  of  duties  rarely  effected,  and  incidentally  and  acci- 
dentally resulting  from  legislation  and  official  action  intended  to  effect  other 
objects  having  no  reference  to  duties  or  revenues. 

This  is  the  conclusion  to  which  my  mind  has  come  from  a  consideration  of 
the  language  itself,  viewed  in  the  light  of  the  general  and  legislative  history  of 
the  country,  without  considering  the  testimony  of  witnesses  relating  to  the  gen- 
eral understanding  of  merchants  as  to  the  purpose  and  signification  of  the 
clause  in  question.  If,  however,  testimony  is  competent  to  show  what  the  pur- 
pose and  signification  of  the  clause  is  as  generally  understood  in  the  mercantile 
community,  where  the  contract  is  made,  then  the  testimony  clearly  shows  that 
it  is  understood  to  be  limited  to  changes  in  the  rate  of  duty  by  authority  of 
congressional  legislation,  as  I  have  already  held.  The  plaintiffs'  counsel  insist 
that  if  this  testimony  is  admissible,  it  can  have  no  significance,  for  the  reason 
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that  the  provision  now  found  in  section  3564  of  the  Bevised  Statutes  was  not 
adopted  till  long  after  the  war,  and  long  after  the  custom,  having  its  origin  in 
the  war  and  its  attendant  legislation,  of  introducing  the  clause  in  question,  had 
been  established ;  and  at  that  time  the  question  whether  a  change  in  foreign 
ooin  would  work  a  change  in  the  duty  could  not  have  arisen.  Concede  this  to 
be  so,  then,  if  such  a  question  could  not  have  arisen,  for  that  reason,  it  follows 
that  the  parties  making  those  contracts  at  that  time  could  not  specifically  have 
contemplated  embracing  such  a  change  in  the  amount  of  duties  in  the  term 
'^change  of  duties,"  as  used  in  these  contracts,  and  it  is  not  probable  that  the 
sense  has  since  been  extended.  In  my  judgment,  in  any  view  lean  take  of  the 
matter,  such  a  change  in  the  amount  of  duties  to  be  paid  was  not  contemplated 
by  the  parties  when  the  contract  was  made,  and  is  not  embraced  in  the  words, 
'*  change  in  duties." 
There  mnst  be  a  finding  and  judgment  for  defendants ;  and  it  is  so  ordered. 

WARREN  r.  STODDART. 
(15  Otto,  224-280.     1881.) 

Ebbob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statbment  of  Facts. —  Warren,  a  book  agent,  and  Stoddart,  a  book  publisher, 
on  February  24, 1877,  made  a  contract  substantially  as  follows: 

^'  The  said  J.  M.  Stoddart  &  Co.  agree  to  give  the  said  Moses  Warren  a  gen- 
eral agency  for  the  sale  of  the  American  reprint  of  the  EncyclopsBdia  Britan- 
nica  in  the  following  territory."  (Describing  certain  territory,  giving  prices, 
eto.) 

*'  Said  J.  M.  Stoddart  &  Co.  also  agree  to  give  to  said  Moses  Warren  the 
exclusive  right  to  sell  the  EncyclopsBdia  Britannica  within  the  above  named 
territory,  during  such  time  as  said  Warren  shall  faithfully  perform  his  part  of 
the  agreement  as  hereinafter  stated :  1st.  Said  Warren  agrees  to  use  his  best 
endeavors  to  promote  the  sale  of  the  Britannica  in  the  above  assigned  field. 
2d.  To  send  to  J.  M.  Stoddart  &  Co.  a  weekly  report  of  the  number  of  orders 
taken  the  week  previous.  3d.  To  fill  no  orders  outside  of  his  assigned  field. 
4th.  To  leave  no  volumes  with  booksellers  to  sell  or  display  in  their  stores. 
6th.  To  furnish  no  volumes  at  less  than  the  regular  retail  price.  6th.  To  remit 
on  the  7th  day  of  the  month  one-half  the  amount  of  monthly  statement  for 
previous  month,  and  to  remit  on  the  26th  day  of  the  month  the  remaining  one- 
half  of  said  monthly  statement. 

'*  Witness  our  hands  and  seals  on  the  day  and  date  above  mentioned." 

Warren  obtained  several  hundred  orders  for  the  work  and  delivered  about 
four  volumes  to  each  subscriber.  In  May,  1878,  Warren  made  another  con- 
tract with  other  publishers  to  sell  their  edition  of  the  same  work  in  substan- 
tially the  same  territory  as  that  covered  by  his  contract  with  Stoddart,  and 
thereafter  refused  to  canvass  for  Stoddart.  The  latter  thereupon  refused  to 
furnish  him  volumes  to  fill  the  orders  already  taken  under  the  above  contract, 
except  for  cash  on  delivery,  and  Warren  then  persuaded  many  of  the  subscrib- 
ers to  the  Stoddart  edition  to  change  their  subscriptions  to  his  (Warren's)  new 
publisher.  This  change  was  accomplished  at  some  expense  to  himself  by  loss 
on  volumes  taken  back  of  Stoddart's  edition  and  loss  of  profits,  and  this  loss 
Warren  claimed  a  right  to  set  off  against  Stoddart  in  an  action  by  the  latter 

against  him  for  the  value  of  volumes  furnished.    In  the  court  below  a  verdict 
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for  Stocldart  for  the  full  amount  of  his  claim  was  directed,  and  Warren  sued 
out  this  writ  of  error. 

Opinion  by  Mb.  Jcbticb  Woods. 

The  only  question  in  the  case  is  whether  or  not  the  instruption  of  the  court 
to  the  jury,  to  the  elSfect  that,  on  the  facts,  the  plaintiff  in  error  was  entitled 
to  no  damages,  is  correct.  This  will  depend  upon  the  construction  which  is  to 
be  put  on  the  contract  between  Stoddart  and  Warren,  of  February  2^,  1877. 
The  contract  is  indefinite  as  to  the  time  during  which  it  was  to  continue  in 
force.  It  is  probable  that  the  parties  supposed  the  contract  would  continue 
until  the  twenty-one  volumes  were  published,  or  at  least  until  the  territory 
named  in  the  contract  had  been  thoroughly  canvassed.  But  no  time  was  men- 
tioned in  the  contract,  nor  did  it  make  any  provision  with  respect  to  the  unfilled 
orders  in  case  of  its  termination  before  the  publication  was  completed,  and  we 
are  left  to  construe  it  and  settle  the  rights  of  the  parties  under  it  as  they  have 
made  it. 

§  995.  Contract  ly  an  agent  for  the  sale  of  hooka  construed. 

The  complaint  of  Warren  is  not  that  Stoddart  refused  to  furnish  him  with 
the  books  necessary  to  fill  the  orders  he  had  taken,  nor  that  he  refused  to  fur- 
nish the  books  at  the  price  fixed  by  their  contract.  His  sole  complaint  is  that 
Stoddart  refused  to  furnish  the  books  on  a  credit  of  about  thirty  days,  which 
Warren  insists  the  contract  provided  for,  and  demanded  the  cash.  Ue  claims 
that  after  he  had  stopped  canvassing  for  the  reprint  of  Stoddart,  and  had 
made  a  contract  with  and  entered  into  the  service  of  a  rival  publisher  of  the 
same  work,  and  had  begun  in  the  interest  of  the  rival  publisher  a  canvass  of  the 
same  territory  which  had  been  allotted  to  him  exclusively  by  his  contract  with 
Stoddart,  he  had  the  right,  upon  the  refusal  of  the  latter  to  furnish  the  books 
on  thirty  day^'  credit,  to  obtain  a  cancellation  of  the  orders  he  had  taken  for 
Stoddarl's  reprint,  and  substitute  therefor  orders  for  the  rival  edition,  and 
charge  the  expense  of  the  substitution  to  Stoddart. 

We  think  it  entirely  clear  that  he  had  no  such  right.  There  was  no  express 
provision  in  the  contract  between  Warren  and  Stoddart  which  required  the 
latter  to  furnish  the  books  on  credit,  and  we  think  that  the  provision  of  the 
contract  that  Warren  should  remit  on  the  seventh  day  of  the  month  one-half 
the  amount  of  monthly  statement  for  previous  month,  and  on  the  twenty- 
sixth  day  the  remaining  half,  was  not  continued  in  force  after  Warren  had  ter- 
minated the  contract  and  abandoned  the  servica  of  Stoddart  under  it.  Although 
the  contract  fixed  no  time  during  which  it  was  to  continue  in  force,  yet  wo 
think,  when  either  party  terminated  it,  the  other  was  no  longer  bound  by  its  pro- 
visions. It  gave  Warren  the  exclusive  right  to  sell  the  books  within  certain 
territory,  and  by  it  Stoddart  agreed  to  furnish  them  to  him  at  stipulated  prices 
and  on  stipulated  terms.  On  his  part  Warren  agreed  to  use  his  best  endeavors 
to  promote  the  sale  of  the  work  in  the  field  exclusively  assigned  to  him.  These 
clauses  of  the  contract  were  reciprocal,  and  the  psrformance  of  one  was  the 
consideration  for  the  performance  of  the  other.  When  Warren  ceased  to  can- 
vass for  Stoddari's  books,  he  had  no  right  to  demand  the  books  at  the  prices  or 
the  terms  mentioned  in  the  contract. 

§  990.  W/iere  a  partj/  entitled  to  the  henefit  of  a  contract  can  at  a  trifling  ex- 
pehse  save  himself  from  loss^  it  is  his  duty  to  do  so. 

But  even  conceding  that  the  provision   referred  to  remained  in  force  after 

Warren  had  declined  to  go  on  under  the  contract,  it  does  not  follow  that,  upon  the 

refusiil  of  Stoddart  to  give  Warren  a  credit  of  thirty  days  upon  the  books,  the 
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latter  coald  obtain  a  cancellation  of  the  orders  he  had  taken  for  Stoddart's  re- 
print and  substitute  orders  for  the  Scotch  edition,  and  charge  the  expense  of  so 
doing  to  Stoddart.  The  claim  that  upon  a  simple  refusal  of  Stoddart  to  allow 
Iiim  a  thirty  daj^s^  credit  upon  the  books  as  he  ordered  them,  be  could  go  on 
and  substitute  other  orders  for  another  book  and  charge  Stoddart  with  the 
expense  of  substitution,  amountins^  to  $30,000,  is,  to  say  the  least,  a  remarkable 
one.  The  damnp:e  sustained  by  Warren  because  he  did  not  get  the  thirty  days' 
credit  which  he  thinks  he  was  entitled  to  is  not  to  be  measured  in  that  way. 
The  rule  is,  that  where  a  party  is  entitled  to  the  benefit  of  a  contract,  and  can 
save  himself  from  a  loss  arising  from  a  breach  of  it  at  a  trifling  expense  or 
with  reasonable  exertions,  it  is  bis  duty  to  do  it,  and  he  can  charge  the  delin- 
quent with  such  damages  only  as  with  reasonable  endeavors  and  expense  he 
could  not  prevent.  Wicker u  Hoppock,  6  Wall.,  94  (§§  668,  5(j9^ supra);  Miller 
V.  Mariner's  Church,  7  Me.,  51;  Kjssell  v,  Butterfleid,  21  Wend.  (N.  T.),  300; 
United  States  t?.  Burnbam,  1  Mason,  57;  Taylor  v.  Read,  4  Paige  (N.  Y.),  561. 

The  course  pursued  by  Warren  was  not  necessary  to  his  own  protection.  lie 
might  either  have  paid  Stoddart  cash  for  the  books  required  to  till  his  orders,  or 
have  allowed  Stoddart  to  fill  the  orders  and  divide  the  profits  of  the  business  be- 
tween them  on  equitable  terms.  The  law  required,  him  to  take  that  course  by 
which  he  could  secure  himself  with  the  least  damage  to  the  defendant  in  error. 
Instead  of  this  he  unneccssaril}'  destroys  a  valuable  interest  of  Stoddart  in  the 
business  in  which  they  were  jointly  engaged,  and  then  seeks  to  charge  him 
with  the  great  expense  and  dama<;e  which  he  brought  on  himself  in  so  doing. 

§997.  Measure  of  damages. 

If  Stoddart  violated  his  contract  with  Warren  in  refusing  to  fill  his  orders 
except  for  cash,  the  measure  of  Warren's  damages  would  be  the  interest  for 
thirty  days  on  the  amount  of  cash  piid  on  his  orders.  As  no  proof  was  given 
to  show  that  Warren  had  ever  paid  cash  for  any  books  ordered  by  him,  he 
would  only  be  entitled,  in  any  view  of  the  case,  to  nominal  damages.  But,  as 
we  have  already  said,  Stoddart  was  uot  bound  by  the  contract  to  furnish  the 
books  on  credit  after  Warren  had  g^ne  over  to  a  rival  publisher  and  refused  to 
go  on  under  his  contract.  Wo  think,  therefore,  that  the  court  below  was  right 
in  saying  to  the  jury  that  Warren  was  entitled  to  no  damages  at  all. 

Judgment  a£irmecL 

UTLEY  V.  DONx\LDSON. 
(4  Ot^o,  20-50.     1870.) 

Eriekos  to  U.  S.  Circuit  Court,  Ei^tern  District  of  Missouri. 

Opinion  by  Mr.  Justice  Swayne. 

Btatkmrnt  of  Facts. —  This  is  an  action  at  law,  brought  by  the  plaintiffs  in 
error.  The  case  was  submitted  to  the  court  without  the  intervention  of  a  jury, 
pursuant  to  the  act  of  congress  of  March  3,  18G5  (13  Stat,  501).  The  cjurt 
found  specially. 

The  question  presented  for  our  determination  is  whether  the  facts  found  are 
sclBcient  to  support  the  judgment.  Those  facts  are  neither  voluminous  nor  com- 
plicated. On  the  24th  of  May,  1871,  Newman  &  Havens,  bankers,  of  Leaven- 
worth, telegraphed  to  Nichols,  the  cashier  of  the  Commercial  Bank  of  St.  Louis, 
to  "get  rate  for  $15,000  California  Central  Pacific  Railroad  bonds,  delivered  to- 
morrow." The  defendants  offered  '^lOO^."  Newman  &  Havens  accepted  by 
a  telegraphic  dispatch.     On  the  25th  of  May  Cashier  Nichols  received  from 
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Kewman  &  Havens  the  bonds,  and  also  a  letter,  in  which  they  said,  ^'  The 
party  selling  these  bonds  is  waiting  here  to  get  the  money  for  them.  He  is  an 
entire  stranger  to  us.**  "  We  desire  them  sold  without  any  recourse  on  us."  On 
the  same  day  Cashier  Nichols  showed  this  letter  to  the  defendants,  and  pro- 
posed to  deliver  the  bonds  without  recourse.  They  refused  to  receive  them  on 
such  terms,  but  offered  to  take  them,  and  pay  for  them  when  ascertained  to  be 
good ;  otherwise,  to  return  them.  The  cashier  acceded  to  this  proposition.  On 
the  24th  of  May  the  defendants  telegraphed  to  the  plaintiffs,  who  were  brokers 
in  the  city  of  New  York,  "Make  best  bid  for  fifteen  Central  Pacifies,  quick." 
The  plaintiffs  answered,  on  the  25th  of  May,  that  they  would  buy  at  102^. 
Their  dispatch  to  this  effect  reached  the  defendants  about  10  A.  M.  the  same 
day.  The  defendants  answered  by  dispatch  on  that  day,  '*  We  accept  your 
offer."  The  bonds  were  delivered  bv  the  cashier  to  the  defendants  on  the  25th 
of  May,  and  were  by  them  forwarded  by  express  on  that  day  to  a  bank  in  New 
York,  with  a  draft  on  the  plaintiffs  for  $15,375,  the  bonds  to  be  handed  over 
on  the  payment  of  the  draft.  On  the  morning  of  that  day  the  defendants  ad- 
dressed a  letter  to  the  plaihtiffs,  which  is  the  hinge  of  this  controversy.  It  is 
as  follows: 

"  In  accordance  with  your  offer  for  15  Central  Pac.  1st  mort.  bonds,  102i^ 
we  replied.  We  accept  your  offer,  and  have  forwarded  them  by  ex.  to  Bank 
North  America,  with  draft  attached  for  $15,375.  We  would  further  add,  that 
we  have  purchased  the  bonds  from  a  party  strange  to  us;  and,  not  having  ever 
handled  any  of  the  Pacific  Central,  we  would  sell  the  bonds  without  recourse 
as  to  their  being  genuine;  consequently,  please  examine  them,  and,  upon  being 
found  correct,  telegraph  immediately  (Central  all  O.  K).  We  do  not  doubt 
the  bonds,  but,  coming  to  us  through  strange  parties,  we  use  this  as  a  precau* 
tion,  and  not  willing  to  take  any  risk." 

This  letter  reached  the  plaintiffs  on  the  29th  of  May,  a  short  time  before  the 
draft  and  bonds  were  presented.  The  plaintiffs  had  sold  the  bonds  'Ho  arrive'* 
to  Kasmus  <S^  Lissignola.  They  could  not  be  delivered  after  2  o'clock.  It  was 
within  a  few  minutes  of  that  time  when  the  messenger  of  the  bank  presented 
himself.  One  of  the  plaintiffs  went  with  the  messenger  to  the  office  of  their 
vendees,  and  requested  Rasmus  to  examine  the  bonds.  He  did  so,  said  they 
seemed  to  be  correct,  and  thereupon  gave  a  check  for  the  amount  his  firm  had 
agreed  to  pay  for  them.  This  check  was  duly  paid.  On  the  same  day  the 
plaintiffs  wrote  to  the  defendants,  "The  Centrals  all  correct,  and  we  tele- 
graphed you  to  that  effect."  Such  a  dispatch  had  been  sent.  Upon  receiving 
it,  the  defendants  paid  the  bank  for  the  bonds,  and  the  money  was  remitted  by 
the  bank  to  Newman  &  Havens.  On  the  12th  of  June,  information  was  re- 
ceived for  the  first  time  in  New  York,  or  elsewhere,  that  there  were  in  exist- 
ence counterfeits  of  such  bonds.  On  that  day  the  plaintiffs  wrote  to  the 
defendants,  "Look  out  for  counterfeit  Central  Pacifies;  some  appeared  on  mar- 
ket to-day."  On  the  next  day  the  plaintiffs  telegraphed  to  the  defendants, 
"Central  Pacifies  sold  us  probably  counterfeit.  Bonds  shipped  to  Europe. 
Can't  hear  from  them  for  several  days."  On  the  same  day  the  plaintiffs  wrote 
to  the  defendants  to  the  same  effect,  and  said  further:  "In  case  your  parties 
are  doubtful,  it  would  be  well  to  act  at  once  as  if  the  bonds  were  not  genuine. 
There  has  been  no  suspicion  of  counterfeits  until  yesterday."  On  the  same 
day,  June  13th,  the  defendants  replied  by  dispatch:  "We  sold  without  risk. 
Have  purchased  same  day  from  Commercial  Bank,  and  they  from  Newman  <fe 
Havens,  of  Leavenworth,  without  risk."     The  bonds  were  counterfeit,  and  the 

S96 


PABTICITLAR  AGREEMENTS.  §§998,999. 

plaintiffs  refunded  to  Sasmas  &  Lissignola  the  amount  they  had  paid.  On  the 
12th  of  July,  the  plaintiifs  telegraphed  to  the  defendants,  '^  The  Central  Pa- 
cifies bought  of  you  in  May  are  declared  counterfeit.  We  shall  look  to  you 
for  indemnity."  On  the  same  day  the  defendants  replied  by  telegraph,  and 
asked  upon  what  ground  it  was  proposed  to  hold  them  liable.  Some  subse- 
quent correspondence  took  place  between  the  parties,  which  it  is  unnecessary  to 
reter  to  in  detail.  The  plaintiffs  asked  a  transfer  of  the  claim  of  the  defend- 
•  ants,  whatever  it  might  be,  but  without  guaranty,  against  the  bank.  This  the 
defendants  refused  to  give.  The  money  paid  to  Newman  &  Havens  by  the 
bank  was  not  called  for  by  the  party  from  whom  they  received  the .  bonds  for 
two  or  three  we^ks  after  the  money  was  paid  to  them. 

Before  examining  the  case  in  its  strictly  legal  aspects,  it  is  proper  to  make 
several  remarks  suggested  by  the  facts  as  found.  1.  The  defendants  sold  the 
bonds  absolutely  by  their  dispatch  of  the  25th  of  May.  The  qualification  in- 
sisted upon  was,  by  their  letter  of  that  date,  received  by  the  plaintiffs  on  the 
89th.  If  the  defendants  intended  to  qualify,  it  should  have  been  done  in  the 
dispatch.  This  would  have  given  the  plaintiffs  notice  in  time  for  reflection  be- 
fore the  presentation  of  the  draft,  might  have  prevented  their  selling  the  bonds 
before  the  letter  was  received,  and  would  have  enabled  them  to  avoid  the  hurry 
and  confusion  incident  to  the  payment  of  the  draft  and  the  delivery  of  the 
bonds  to  their  vendees.  If  the  draft  had  not  been  paid  at  sight,  it  would 
doubtless  have  been  protested.  2.  The  circumstances  attending  the  purchase 
of  the  bonds  by  the  defendants  are  shown  in  our  analysis  of  the  facts  of  the 
case.  The  statement  in  the  letter  upon  the  subject  is  not  accurate.  3.  They 
refused  upon  any  terms  to  put  the  plaintiffs  in  their  place  with  respect  to  any 
claims  they  might  have  against  the  Commercial  Bank.  4.  They  were  notified 
on  the  12th  of  June  that  the  bonds  were  counterfeit.  If  they  had  thereupon 
at  once  caused  Newman  &  Havens  to  be  advised  also,  it  is  not  improbable  that 
the  latter  would  have  retained  the  funds,  and  thus  have  saved  from  loss  all 
the  honest  parties  through  whose  hands  the  bonds  had  passed.  The  defendants 
failed  to  take  any  step  whatever  in  this  direction. 

§  998.  Upon  a  sale  of  bonds  there  is  a  condition  or  implied  warranty  that 
they  are  genuine. 

It  cannot  be  questioned  that  the  dispatches  between  the  parties  on  the  25th 
of  May  constituted  a  complete  contract  of  sale,  upon  the  condition  or  with  an 
implied  warranty,  which  it  is  not  material  here  to  consider,  that  the  bonds  were 
genuine.  Nor  can  it  be  doubted  that,  if  the  bonds  had  been  delivered  without 
anything  further  occurring,  the  defendants,  upon  the  bonds  proving  to  be 
counterfeit,  would  have  been  liable  in  this  action.  Taylor  v.  Merchants'  F. 
Ins.  Co.,  9  How.,  390  (§§  167-174,  supra);  Benjamin  on  Sales,  66;  Flyn  v.  Allen, 
67  Penn.  St.,  482;  Webb  v,  Odell,  49  K  Y.,  683. 

§  999.  toas  there  a  waiver  of  this  condition  in  this  case  f     Construction 

qf  the  contract. 

Was  this  contract  changed  so  that  this  condition  or  warranty  was  waived  by 
the  plaintiffs?  In  other  words,  did  the  letter  of  the  defendants  propose  the 
modification  insisted  upon  of  the  pre-existing  contract,  and,  if  so,  did  the 
plaintiffs  agree  to  it  and  accept  the  delivery  of  the  bonds  accordingly?  We 
pass  by,  without  remark,  the  plaintiffs'  propositions  that  the  alleged  modifica- 
tion was  within  the  statute  of  frauds,  and  could  not,  therefore,  be  effectually 
accepted  otherwise  than  in  writing;  that  there  was  no  consideration  for  such 
an  agreement;  and  that,  if  made,  it  was  contrary  to  public  policy,  and  there- 
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fore  void.  The  view  which  we  take  of  the  case  renders  it  unnecessary  to  con* 
sider  either  of  these  points. 

The  first  sentence  of  the  letter  relied  upon  by  the  defendants  recognizes  dis- 
tinctly the  contraet  as  made  by  the  dispatches.  The  defendants  say:  ^^In 
accordance  with  your  offer  for  fifteen  Central  Pac.  first  mort  bonds,  102^^,  we 
replied :  We  accept  your  offer,  and  have  forwarded  them  by  ex.  to  Bk.  North 
America,  with  draft  attached,  for  $15,375."  This,  standing  alone,  would  have 
been  a  mere  carrying  out  of  the  contract  as  made,  and  as  it  must  have  been 
understood  by  both  parties.  The  stress  of  the  case  is  upon  what  follows.  The 
letter  proceeds:  ^^  We  would  further  add  that  we  have  purchased  the  bonds 
from  a  party  strange  to  us."  They  had  in  fact  bought  them  from  the  Com- 
mercial Bank,  but  were  not  to  take  them  unless  genuine,  and  were  not  to  pay 
for  them  until  found  to  be  so.  Next:  ''And  not  having  ever  handled  any  of 
the  l^aciGc  Central,  we  would  sell  the  bonds  without  recourse  as  to  their  being 
genuine;  consequently,  plesse  examine  them,  and,  upon  being  found  correct, 
telegraph  immediately  (Central  O.  K.)."  The  phrase  ''we  would  sell  without 
recourse,"  considered  in  the  light  of  the  context  and  the  circumstances,  may 
well  be  interpreted  to  mean  that  the  writers  would  prefer  or  like  so  to  sell,  if  it 
could  be  done.  This  view  derives  support  from  the  succeeding  member  of  the 
sentence  "please  examine,"  etc.  Examine  for  whom?  It  is  not  said  examine 
for  yourselves.  The  language  employed  is  usual  where  the  thing  asked  is  for 
the  benefit  of  the  asker,  but  not  where  it  is  for  the  benefit  of  the  party  ad- 
dressed. Lastly,  it  is  said :  "  We  do  not  doubt  the  bonds,  but,  coming  through 
strange  hands,  we  use  this  precaution,  and  are  not  willing  to  take  risk."  This 
is  consistent  with  the  construction  we  have  given  to  the  preceding  clause.  If 
the  examination  the  plaintiffs  were  requested  to  make  showed  clearly  that  the 
bonds  were  not  counterfeit,  then  there  could  be  no  risk,  whether  the  sale  was 
with  or  without  warranty  of  genuineness.  In  connection  with  these  views  it 
is  to  be  observed  that  while  the  bonds  and  draft  were  sent  on  pursuant  to  the 
original  contract,  which  is  distinctly  recognized,  it  is  not  said  in  the  letter  ia 
plain  terms,  such  as  would  naturally  have  been  used  if  such  had  been  the  intent 
of  th.e  writers.  We  will  sell  only  at  your  risk  as  to  genuineness.  We  will  not 
guaranty  it;  examine  for  3*ourselves.  If  the  bonds  are  counterfeit,  and  yea 
take  them,  the  loss  will  fall  upon  you,  and  not  upon  us.  If  this  language,  or 
terms  equally  clear  and  explicit,  had  been  used,  the  case  would  have  presented 
a  very  different  aspect.  "Every  intendment  is  to  be  made  against  the  con- 
struction of  a  contract  under  which  it  would  operate  as  a  snare."  Hoffman  v. 
MtnsL  Ins.  Co.,  32  N.  Y.,  405. 

Upon  the  whole  letter,  considering  what  it  does  and  what  it  does  not  contain, 
we  are  unable  to  come  to  the  conclusion  that  the  defendants  intended  to  re- 
quire that  the  modification  since  insisted  upon  should  bd  made,  and  to  make 
such  modification  the  condition  upon  which  the  plaintiffs  should  take  the  bonds, 
if  they  took  them  at  all.  This  result  leaves  the  rights  of  the  parties  as  they 
were  under  the  original  contract,  and  entitles  the  plaintiffs  to  recover. 

§  1 000.  Mutval  assent  of  parties  is  vital  to  the  existence  of  a  contract;  and 
equally  so  to  any  rnodifitation  of  it. 

But  conceding  for  the  purposes  of  this  opinion  that  the  letter  did  contain 
such  a  proposition  or  annunciation  as  is  insisted  upon,  then  the  inquiry  arises 
whether  it  was  so  understood  and  agreed  to  by  the  plaintiffs.  There  can  be 
no  contract  without  the  mutual  assent  of  the  parties.  This  is  vital  to  its  exist- 
ence. There  can  be  none  where  it  is  wanting.  It  is  as  indispensable  to  the  mod- 
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ification  of  a  contract  already  made  as  it  was  to  making  it  originally.  Where 
there  is  a  misunderstanding  as  to  anything  material,  the  requisite  mutuality 
of  assent  as  to  such  thing  is  wanting;  consequently  the  supposed  contract  does 
not  exist,  and  neither  party  is  bound.  In  the  view  of  the  law  in  such  case, 
there  has  been  only  a  negotiation,  resulting  in  a  failure  to  agree.  What  has 
occurred  is  as  if  it  were  not,  and  the  rights  of  the  parties  arc  to  be  determined 
accordingly. 

In  Phillips  V.  Bistotti,  2  B.  &  C,  611,  the  defendant  was  a  foreigner  and 
understood  the  English  language  imperfectly.  Certain  jewelry  was  struck  off 
to  him  at  auction  for  eighty-ei^ht  guineas.  He  was  sued  for  that  amount,  and 
8dt  up  as  a  defense  that  he  thought  he  had  bid  forty-eight  guineas.  Abbot,  O. 
J.y  left  it  to  the  jury  to  find  whether  the  mistake  had  actually  occurred,  ''as  a 
test  of  the  existence  of  the  contract."  Benj.  on  Sales,  43.  In  Baldwin  v. 
Middleberger,  2  Hall,  176,  the  defendant  bought  merchandise  of  the  plaintiff, 
and  it  was  agreed  that  it  should  be  paid  for  by  the  note  of  a  third  person  pay- 
able to  the  defendant,  to  be  b}^  him  indorsed  to  the  plaintiff.  After  the  goods 
were  delivered  the  note  was  tendered,  indorsed  without  recourse.  The  plaint- 
iff refused  to  receive  it,  insisting  that  the  agreement  was  that  the  note  should 
b3  indorsed  without  this  qual ification,  and  thereupon  brought  the  suit.  The 
court  left  it  to  the  jury  to  find  whether  there  was  a  misunderstanding  betweea 
the  parties  as  to  the  manner  of  the  indorsement.  The  jury  so  found;  and  it 
was  held  that  the  plaintiff  was  entitled  to  recover  as  if  there  had  been  nothing 
said  about  the  note,  there  baing  no  such  assent  of  the  two  minds  as  was  nec- 
essary to  make  a  contract  in  relation  to  it. 

In  Coles  V.  Browne,  10  Paige,  52G,  a  block  of  lots  was  struck  off  at  auction 
to  the  defendant.  The  plaintiff  insisted  and  proved  that  the  sale  was  of  the 
lots  separately.  The  defendant  insisted  that  his  bid  was  for  the  entire  block 
as  one  parcel,  and  that  he  so  understood  the  premises  to  ba  offered  and  sold. 
The  vendor  instituted  the  suit  for  specific  performance.  The  evidence  ren- 
dered it  doubtful  whether  the  defendant's  allegations  as  to  his  understanding 
and  bid  were  not  true,  and  upon  that  ground  the  chancellor  dismissed  the  bill. 
If  there  was  a  misunderstanding  on  the  subject  between  the  parties,  there  was 
clearly  no  contract.  See,  also,  Calverly  v,  Williams,  1  Ves.  Jr.,  210;  Saltus  «. 
Pryn,  18  How.  Pr.  (N.  Y.),  512;  Bruce  v.  Pearson,  3  Johns.  (N.  Y.),  31;  Crane 
».  Portland,  9  Mich.,  493;  2  Pars.  Contr.  (Ith  od.),  475  W  aeq.  It  is  essential 
to  the  validity  of  a  contract  that  the  parties  should  have  consented  to  the  same 
subject-matter  in  the  same  sense.  Ttiey  must  have  contracted  ad  idem.  Haz- 
ard V.  New  England  Al.  Ins.  Co.,  1  Suran.,  218.  "Where  a  written  agreement 
exists,  and  one  of  the  parties  sets  up  an  arrangement  of  a  different  nature, 
alleging  conduct  on  the  other  side  amounting  to  a  substitution  of  this  arrange- 
ment for  the  written  agreement,  he  must  clearly  show,  not  merely  his  own 
understandmg  as  to  the  new  terms  of  arrangement,  but  that  the  other  party 
had  the  same -understanding."  Darnley  v.  Proprietors,  etc.,  2  Law  Hip.  H.  L., 
43,  60. 

The  plaintiffs  were  not  aske<l  to  assent  expressly  with  respect  to  the  waiver 
of  the  warranty,  if  it  were  demanded,  and  made  no  such  answer.  They  were 
asked  to  '^  please  examine,"  etc.,  and  to  telegraph  the  result.  This  they  did. 
Tbe  dispatch  was  wholly  silent  as  to  anything  else.  That  they  undet*stood  the 
waiver  was  demanded  as  a  8ine  qua  non  in  no  way  appears.  On  the  other 
handy  the  contrary  is  clearly  manifest.  The  moment  they  had  reason  to 
apprehend  that  the  bonds  might  be  counterfeit,  they  notified  the  defendants; 
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and,  as  soon  as  it  became  certain  they  were  so,  the  defendants  were  advised  of 
the  fact,  and  that  they  wonld  be  looked  to  for  indemnity.  The  defendants  de- 
nied their  liability  by  reason  of  their  letter.  In  due  time  this  suit  was  brought. 
Conceding  that  both  parties  have  acted  in  good  faith,  it  is  clear  that  there  was 
a  misundersanding  between  them  as  to  the  meaning  and  effect  of  the  letter, 
and  that  the  plaintiffs  never  understood  and  agreed  to  it  as  it  is  now  inter- 
preted and  insisted  upon  by  the  defendants.  The  aggregatio  mentium  requisite 
to  give  that  interpretation  effect  was,  therefore,  wanting. 

To  constitute  the  abandonment  of  a  contract  the  act  must  be  mutual  Rob- 
inson V,  Page,  3  Russ.,  122.  It  has  been  held  that,  to  make  a  negotiation  for 
the  modification  of  a  contract  effectual,  it  must  appear  that  it  was  the  inten- 
tion of  the  party  proposing  it  wholly  to  abandon  the  original  contract,  if  the 
modification  proposed  were  not  assented  to.  Murray  v.  Harway,  56  N.  T., 
347 ;  Robinson  v.  Page,  supra.  ^*  A  waiver  of  a  stipulation  in  an  agreement,  to 
be  effectual,  must  be  made  intentionally  and  with  knowledge  of  the  circum- 
stances." Darnley  v.  The  Proprietors,  etc.,  supra;  Howard  t;.  Carpenter,  3 
Md.,  259.  When  one  party  assents  to  a  contract,  relying  upon  the  representa- 
tions of  the  other,  his  assent  is  given  upon  the  condition  that  the  representa- 
tions are  true.    Duncan  v.  Hoge,  24  Miss.,  671. 

Judgment  reversed,  with  directions  to  the  court  below  to  render  a  judgment 
for  the  plaintiff  in  error. 

Dissenting  opinion  by  Mb.  Justice  Strong,  Justiobs  Clifford  and  Hunt 
concurring. 

I  dissent  from  the  judgment  given  in  this  case.  Before  the  plaintiffs  received 
the  bonds,  and  before  they  accepted  or  paid  the  draft  drawn  upon  them  by  the 
defendants,  they  were  notified  that  the  defendants  would  sell  without  recourse, 
and  that  they  were  unwilling  to  run  any  risk.  They  were  requested  to  ex- 
amine and  telegraph  to  the  defendants  whether  the  bonds  were  genuine,  and 
this  as  a  precaution  of  the  defendants  against  risk.  The  letter  of  the  defend- 
ants clearly  manifested  an  intention  not  to  deliver  the  bonds  unless  they  were 
genuine,  or  unless  the  plaintiffs  would  take  them  at  their  own  risk.  On  any 
other  terms  the  plaintiffs  had  a  right  to  take  them.  Inquiry  and  notice  to  de- 
fendants afterwards  would  have  been  idle  and  would  have  been  no  precaution. 
Consequently  the  receipt  of  the  bonds  by  the  plaintiffs,  after  the  notice  given 
to  them,  can  have  no  other  meaning  than  that  they  took  them  at  their  own  risk. 

Mb.  Justice  Davis  did  not  sit  in  this  case. 

HALE  V.  FINCH.  , 

(14  Otto,  261-270.     1881.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Washington. 

Opinion  by  Mr.  Justice  Harlan, 

Statement  of  Facts. —  On  the  Ist  day  of  May,  1864,  the  Oregon  Steam 
Navigation  Company,  then  engaged  in  the  transportation,  for  hire,  of  freight 
and  passengers  on  the  Columbia  river  and  its  tributaries,  purchased  a  steam- 
boat, called  the  "  New  World,"  from  the  California. Steam  Navigation  Com- 
pany, then  engaged  in  like  business  upon  the  rivers,  bays  and  waters  of  the 
state  of  California.  The  terms  of  the  sale  are  embodied  in  a  written  agree- 
ment, from  which  it  appears  that  the  consideration  was  $75,000,  and  the  cove- 
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nant  and  agreement  of  the  vendees,  not  only  that  they  would  not  "  run  or 
employ,  or  saflfer  to  be  run  or  employed,  the  said  steamboat  *New  World* 
upon  any  of  the  routes  of  travel  upon  the  rivers,  bays  and  waters  of  the  state 
of  California  for  the  period  of  ten  years  from  the  1st  day  of  May,  1864,"  but 
that  its  machinery  should  not  be  '^rnn  or  employed  in  running  any  steamboat, 
vessel  or  craft  upon  any  of  the  routes  of  travel,  or  on  the  rivers,  bays  or 
waters  of "  that  state  for  that  period.  The  Oregon  Steam  Navigation  Com* 
pany,  in  that  agreement,  further  stipulated  that,  in  case  of  any  breach  of  their 
covenant  and  agreement,  they  would  pay  the  California  Steam  Navigation 
Company  the  sum  of  $75,000  in  gold  coin  of  the  United  States  ^*as  actual 
liquidated  damages," — such  stipulation,  however,  not  to  have  the  effect  to  pre- 
vent the  latter  from  taking  such  other  remedy,  by  injunction  or  otherwise,  as 
they  might  be  advised. 

On  the  18th  of  February,  1867,  the  Oregon  Steam  Navigation  Company  sold 
the  "New  World"  to  Henry  Winsor,  Clanrick  Crosby,  N.  Crosby,  Jr.,  and 
Calvin  H.  Hale,  and  executed  to  Winsor  a  bill  of  sale*  stating  the  considera* 
tion  to  be  $75,000.  That  instrument,  after  setting  out  the  covenant  of  the 
vendors  to  warrant  and  defend  the  steamboat  and  all  its  appurtenances  against 
all  persons  whomsoever,  recited  that  "  it  was  understood  and  agreed  "  tliat  the 
sale  was  "upon  the  express  condition"  that  the  steamboat  should  not  ran,  nor 
its  machinery  be  used  in  running  any  other  steamboat,  vessel  or  craft,  within 
ten  years  from  the  1st  day  of  May,  1867,  on  any  of  the  routes  of  travel  on 
the  rivers,  bavs  or  waters  of  the  state  of  California,  or  on  the  Colpmbia  river 
and  its  tributaries.  At  the  time  of  the  making  of  that  bill  of  sale  Winsor  and 
his  associates,  with  L.  D.  Howe  and  A.  E.  Elder  as  their  sureties,  executed  an 
additional  writing,  similar  in  all  respects  to  that  before  mentioned  as  having 
been  executed  by  the  Oregon  Steam  Navigation  Company  on  the  1st  of  May, 
1864,  except  that  Winsor  and  his  associates,  in  the  paper  by  them  signed,  cove- 
nanted and  agreed  that  the  "New  World"  should  not,  for  the  period ^of  ten 
years  from  May  1,  1S67,  be  run,  or  suffered  to  be  run  or  employed,  nor  its 
machinery  uspd  in  any  other  steamboat  on  the  rivers,  bays  or  waters  of  the 
state  of  California,  or  on  the  Columbia  river  and  its  tributaries. 

On  the  6th  of  March,  1867,  Winsor  executed  to  Hale  a  bill  of  sale  of  the 
"New  World,"  reciting  a  consideration  of  §75,000,  and  by  the  terras  of  which 
the  former,  for  himself,  his  heirs,  executoi*s  and  administrators,  promised, 
covenanted  and  agreed  to  and  with  Hale  to  warrant  and  defend  the  title  to  the 
steamboat,  her  boilers,  engines,  machinery,  tackle,  apparel,  etc. 

On  the  23d  of  November,  1867,  Hale  executed  to  Finch,  the  defendant  in 
error,  a  bill  of  sale,  reciting  a  consideration  of  $50,000,  and  containing  among 
others  the  following  clauses:  "And  I,  the  said  Calvin  H.  Hale,  have,  and  by 
these  presents  do  promise,  covenant  and  agree,  for  myself,  my  heirs,  executors 
and  administrators,  to  and  with  the  said  Duncan  B.  Finch,  his  heirs,  executors, 
administrators  and  assigns,  to  warrant  and  defend  the  whole  of  said  steamboat 
*New  World,'  her  engines,  boilers,  machinery,  and  all  the  other  before  men- 
tioned appurtenances,  against  all  and  every  person  and  persons  whomsoever.. 
And  it  is  understood  and  agreed  that  this  sale  is  upon  this  express  condition, 
that  said  steamboat  or  vessel  is  not  within  ten  years  from  the  1st  day  of  May, 
1867,  to  be  run  upon  any  of  the  routes  of  travel  on  the  rivers,  bays  or  waters 
of  the  state  of  California,  or  the  Columbia  river  or  its  tributaries,  and  that 
daring  the  same  period  last  aforesaid  the  machinery  of  the  said  steamboat 
shall  not  be  run,  or  be  employed  in  running,  anv  steamboat  or  vessel  or  crafu* 
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upon  any  of  the  routes  of  travel  on  the  rivers,  bays  or  waters  of  the  state  of 
California,  or  the  Columbia  river  and  its  tributaries." 

At  the  same  time  a  separate  written  agreement  was  entered  into  between 
Finch  and  Hale,  from  which  it  appears  that  the  former,  in  terms,  covenanted 
and  agreed  to  do  various  things  which  have  no  connection  with  this  case,  and 
need  not,  therefore,  be  here  specified.  It  is  only  important  to  observe,  as  to 
that  separate  agreement,  that  it  did  not  embrace  any  covenant  or  agreement 
whatever  on  the  part  of  Finch  against  the  use  of  the  steamboat  "New  World," 
or  of  its  machinery,  upon  the  waters  of  California,  or  upon  the  Columbia  river  or 
its  tributaries.  The  present  action  was  brought  against  Finch  by  Hale  and 
those  associated  with  him  in  the  purchase  from  the  Oregon  Steam  Navigation 
Company. 

The  complaint  avers  that,  in  all  of  said  transactions,  Winsor,  as  the  defend- 
ant well  knew,  represented  his  co-plaintiffs  as  well  us  himself;  that  the  defend- 
ant, in  violation  of  his  promise  and  agreement,  made  at  the  time  he  purchased 
the  steamboat,  caused,  suffered  and  permitted  the  same  to  be  taken  to  San 
Francisco,  on  or  about  the  1st  day  of  October,  1868,  and  from  that  date  up  to 
May  1, 1874,  caused,  suffered  and  permitted  it  to  be  run  upon  the  routes  of  travel 
on  the  rivers,  bays  and  waters  of  California;  that  on  October  5,  1869,  the 
Oregon  Steam  Navigation  Company  sued  the  plaintiffs  and  their  sureties, 
Howe  and  Elder,  to  recover  the  sum  of  $75,000,  fixed  as  liquidated  damages^ 
for  the  breach  of  the  covenants  and  agreements  contained  in  the  within 
memorandum  of  February  18,  1867, —  the  ground  of  said  action  being  that 
the  defendants  therein  had  run  the  steamboat  ''New  World,"  or  suffered  and 
permitted  it  to  be  run,  on  the  rivers,  bays  and  waters  of  California,  after 
November  1,  1868,  and  prior  to  May  1, 1874,  which  acts,  it  is  averred,  are  the 
same  now  complained  of  as  constituting  a  breach  of  the  defendant's  alleged 
agreement  of  November  23«  1867  (20  Wall.,  64);  and  that,  in  said  action,  the 
Oregoi^  Steam  Navigation  Company  recovered  a  judgment  against  the  present 
plaintiffs  for  $75,000,  which  sum,  with  $4,000  expended  in  defending  the  suit, 
they  had  been  compelled  to  pay.  Judgment  is  asked  against  Finch  for  $79,000 
in  damages,  for  the  violation  of  his  alleged  agreement  and  promise. 

The  answer  puts  in  issue  all  the  material  allegations  of  the  complaint,  except 
the  fact  that  the  steamboat,  subsequently  to  the  purchase  by  Finch,  was  used 
upon  the  waters  of  the  state  of  California  during  the  period  charged.  The 
defendant,  in  addition,  pleads:  1.  That  the  alleged  agreement  was  void  under 
the  statute  of  frauds  and  perjuries  of  the  territory,  in  that  it  was  not,  and  U 
jiot,  to  be  performed  in  one  year  from  the  making  thereof,  and  was  not,  nor 
was  any  note  or  memorandum  thereof,  in  writing,  signed  by  the  defendant, 
according  to  the  provision  of  the  statute;  2.  That  the  steamboat  was  taken  to 
.California,  and  run  upon  the  waters  and  bays  of  that  state,  by  the  leave  and 
license  of  the  plaintiff,  given  to  the  defendant  on  the  1st  day  of  July,  1868; 
3.  That  the  action  is  barred  by  the  limitations  of  three  and  six  years,  prescribed 
.by  the  statute  of  the  territory^.  There  was  a  verdict  for  the  defendant,  in 
obedience  to  a  peremptory  instruction  by  the  court,  and  the  judgment  rendered 
^hereon  was  affirmed  by  the  supreme  court  of  the  territory.  From  that  judg- 
ment  of  affirmance  this  writ  of  error  is  prosecuted. 

§  lOOL.  A  person  not  notified  of  an  actio)} j  not  a  party  thereto^  and  having  no 
rig  fit  to  take  part,  is  not  bound  hy  the  judgment  therein. 

Upon  the  filing  in  the  supreme  court  of  the  territory,  of  the  judgment  and 

mandate  of  this  -court,  in  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  WalL,  64 
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(§§  694-697,  supra),  that  cause  was  remitted  to  the  court  of  original  jurisdic- 
lion  for  farther  proceedings  according  to  law.  The  defendants  therein  obtained 
leave  to  withdraw  and  did  withdraw  their  answers.  Judgment  by  default  was 
thereupon  entered  against  them  for  the  sum  of  $75,000,  the  amount  fixed  as 
actual  liquidated  damages,  with  interest  and  costs.  Satisfaction  thereof  was 
entered  at  the  same  term  of  the  court.  That  judgment,  it  is  contended  by  the 
present  defendant,  was  obtained  by  collusion  between  the  parties  to  that  ac- 
tion. It  is  further  claimed  that  it  has  never,  in  fact,  been  satisfied.  Whether 
these  charges  are  true  we  need  not  here  inquire.  And  it  is  scarcely  necessary 
to  say  that  that  judgment  is  not  conclusive  of  the  rights  of  the  present  defend- 
ant. He  was  not  a  party  to  that  action,  nor  notified  of  its  pendency.  He  had 
no  opportunity  or  right,  in  that  case,  to  controvert  the  claim  of  the  Oregon 
Steam  Navigation  Company,  to  control  the  defense,  to  introduce  or  cross- 
examine  witnesses,  or  to  prosecute  a  writ  of  error  to  the  judgment.  Railroad  Co. 
t?.  National  Bank,  102  U.  S.,  14.  Besides,  that  case  was  founded  upon  the  writ- 
ten covenant  and  agreement  of  Winsor  and  his  associates  with  the  Oregon 
Steam  Navigation  Company,  while  the  liability  of  Finch  to  the  plaintiffs  in 
this  action  depends  altogether  upon  the  construction  which  may  be  given  to  the 
bill  of  sale  executed  to  him  by  Hale.  If  the  record  of  the  case  of  the  Oregon 
Steam  Nav.  Co.  v.  Winsor,  etc.,  is  competent  evidence  in  this  action,  for  any 
purpose,  it  can  only  be  to  show  the  amount  of  daraaffes  which  Winsor  and  his 
associates  have  sustained  by  reason  of  the  "New  World"  being  run  on  the 
waters  of  California  after  Finch  became  owner. 

But  the  liability  of  those  parties  for  such  damages  arose  out  of  the  covenant 
and  agreement  which  they  made  with  the  Oregon  Steam  Navigation  Com- 
pany. With  that  transaction,  however,  Finch  had  no  connection,  and  unless 
he  made  a  similar  covenant  and  agreement  with  those  from  whom  ho  pur- 
chased,—  thereby  becoming  interested  in  keeping  the  covenant  and  agreement 
made  with  that  company  by  Winsor  and  his  associates, —  he  cannot  be  affected 
by  the  judgment  obtained  against  the  latter. 

§  1002.  2^  language  used  imports  only  a  condition^  not  a  covenant 

This  brings  us  to  the  main  contention  on  behalf  of  the  plaintiffs  in  error, 
vis.,  that  the  language  of  the  bill  of  sale  from  Hale  to  Finch,  if  interpreted  in 
the  light  of  all  the  circumstances  attending  its  execution,  imports  a  covenant 
apon  the  part  of  the  latter  that  he  would  not  use,  or  permit  the  use  by  others 
of,  the  steamboat  or  its  machinery  within  a  prescribed  period,  either  upon  the 
waters,  rivers  and  bays  of  California,  or  upon  the  Columbia  river  and  its  trib- 
ataries.  If,  however,  the  language,  properly  interpreted,  imports  only  a  con- 
diiiony  for  breach  of  which  the  vendor  had  no  remedy  other  than  by  suit  to 
recover  the  property  sold,  then  it  is,  as  indeed  it  must  be  conceded,  that  the 
judgment  below  is  right.  We  are  of  opinion  that  the  latter  construction  is  the 
proper  one.  If  we  look  both  at  the  circumstances  preceding  and  at  those  im- 
mediately attending  the  purchase  by  Finch,  and  if  we  even  impute  to  him  full 
knowledge  of  everything  that  occurred,  as  well  when  the  Oregon  Steam  Navi- 
gation Company  made  its  original  purchase  as  when  it  subsequently  sold  to 
Winsor  and  his  associates, — all  which  counsel  for  plaintiffs  contends  we  are 
bound,  by  the  settled  rules  of  law,  to  do, —  what  do  we  find? 

§  1003.    What  is  a  condition  and  not  a  covenant. 

The  written  memorandum  between  that  company  and  the  California  Steam 
Navigation  Company,  in  words  aptly  chosen,  shows,  as  we  have  seen,  an  ex- 
press covenant  and  agreement  upon  the  part  of  the  former,  that  neither  the 
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"New  World"  nor  its  machinery  should  be  used  on  the  waters  of  California 
within  ten  years  from  May  1,  1864,  and  also  that  a  certain  sum,  as  actual 
liquidated  damages,  should  be  paid  for  any  breach  of  such  covenant  and  agree- 
ment. The  bill  of  sale  from  the  Oregon  Steam  Navigation  Company  to' Win- 
For  and  his  associates  does  not  contain  any  words  of  covenant  or  agreement. 
But  that  company,  in  view  of  its  express  covenants  to  the  California  Steam 
Navigation  Company,  took  care  to  exact  from  its  vendees  a  separate  written  ob- 
ligation, in  which  the  latter,  in  express  terms,  covenanted  and  agreed  with  that 
company,  in  like  manner  as  the  latter  bad  covenanted  and  agreed  with  the 
California  Steam  Navigation  Company-  The  next  writing  executed  is  the  bill 
of  sale  from  Winsor  to  Hale.  It  shows  nothing  more  than  a  covenant  to  war- 
rant the  title  to  the  steamboat,  and  makes  no  reference,  in  any  form,  to  any 
waters  from  which  the  steamboat  should  be  excluded.  Then  comes  the  bill  of 
s  lie  executed  by  Hale  to  Finch.  Jts  material  portions  are  the  same  in  sub- 
stance, and  in  language  almost  identical,  with  that  given  by  the  Oregon  Steam 
Navigation  to  Winsor.  Each  contains  a  covenant  and  agreement,  upon  the 
part  of  the  vendor^  simply  to  warrant  and  defend  the  title  to  the  steamboat,  its 
machinery,  etc.,  against  all  persons  whomsoever.  But  each  recites,  let  it  be 
observed,  only  an  agreement  that  the  sale  is  upon  the  express  condition  that  it 
shall  not  be  used  or  employed  upon  those  waters.  Upon  the  sale  by  the  Oregon 
Steam  Navigation  Company  to  Winsor  and  his  associates,  the  former,  as  we  have 
seen,  was  oareful  to  take  the  separate  obligation  of  the  latter,  with  surety,  con- 
taining covenants  and  agreements,  described  in  such  terms  as  to  show  that  the 
draughtsman,  as  well  as  all  parties,  knew  the  difference  between  a  covenant 
and  a  condition.  The  same  criticism  may  be  made  in  reference  to  the  separate 
writing  signed  by  Finch  and  Hale,  at  the  time  of  the  execution  by  the  latter 
of  the  bill  of  sale  to  the  former.  The  latter  writing  shows,  it  is  true,  several 
covenants  and  agreements  upon  the  part  of  Finch,  but  no  covenant  or  agree- 
ment in  reference  to  the  use  of  the  boat,  such  as  is  found  in  the  writings  which 
passed  between  the  California  Steam  Navigation  and  the  Oregon  Steam  Navi- 
gation, or  such  as  are  contained  in  the  separate  agreement  between  the  latter 
and  Winsor  and  his  associates. 

If,  therefore,  we  suppose  (which  we  could  not  do  without  discrediting  some 
of  the  testimony)  that  Finch,  at  the  time  of  his  purchase,  had  knowledge  of 
all  the  papers  executed  upon  prior  sales  of  the  "New  World,"  the  absence,  as 
well  from  the  bill  of  sale  accepted  by  him  as  from  the  written  agreement  of 
the  same  date,  signed  by  him  and  Hale,  of  any  covenant  or  agreement  that  he 
would  not  use  that  vessel,  or  permit  it  to  be  used,  on  the  prohibited  waters, 
within  the  period  prescribed,  quite  conclusively  shows  that  he  never  intended 
to  assume  the  personal  responsibility  which  would  result  from  such  a  covenant. 
It  thus  appears  that  the  circumstances,  separately  considered,  militate  against 
the  construction  for  which  plaintiff  contends. 

§1004.  Technical  words  not  necessary  to  make  covenant.  Axithorities  exam- 
ined. 

But  if  we  omit  all  consideration  of  the  circumstances  under  which  the  bill 
of  sale  from  Ilale  to  Finch  was  executed,  and  look  solely  at  the  language 
employed  in  that  instrument,  there  seems  to  be  no  ground  upon- which 
the  claim  of  plaintiflf  can  stand.  The  words  are  precise  and  unambiguous. 
No  room  is  left  for  construction.  It  is  undoubtedly  true,  as  argued  b}'  coun- 
sel, that  neither  express  words  of  covenant,  nor  any  particular  technical  words, 
nor  any  special  form  of  words,  is  necessary  in  order  to  charge  a  party  with 

404 


PARTICULAR  AGREEMENTa  §  1004. 

covenant.  1  Eoll.  Abr.,  518;  Sant  v.  Norris,  1  Burr.,  287;  Williamson  v. 
Codrington,  1  Ves.,  511,  516;  Courtney  v.  Taylor,  7  Scott,  N.  R,  749. 
"The  law,"  says  Bacon,  **doe8  not  seem  to  have  appropriated  any  set  form 
of  words  which  are  absolutely  necessary  to  be  made  use  of  in  creating 
a  covenant."  Bac.  Abr.,  Covenant,  A.  So  in  Sheppard's  Touchstone,  161, 
162,  it  is  said:  "There  need  not  be  any  formal  words,  as  'covenant,' 
*  promise,'  and  the  like,  to  make  a  covenant  on  which  to  ground  an  action 
of  covenant,  for  a  covenant  may  be  had  by  any  other  words;  and  upon  any 
part  of  an  agreement  in  writing,  in  whatsoever  words  it  be  set  down,  for  any- 
thing to  be  or  not  to  be  done,  the  party  to  or  with  whom  the  promise  or  agree- 
ment is  made  may  have  his  action  upon  the  breach  of  the  agreement."  Mr. 
Parsons  says:  '*  Words  of  proviso  and  condition  will  be  construed  into  words 
of  covenant,  when  such  is  the  apparent  intention  and  meaning  of  the  parties." 
2  Parsons,  Contracts,  23.  There  are  also  cases  in  the  books  in  which  it  has 
been  held  that  even  a  xecital  in  a  deed  may  amount  to  a  covenant.  Farrall  v. 
Hiiditch,  5  C.  B.  (K  S.),  840;  Great  Northern  R  Co.  v.  Harrison,  12.C.  B.,  576; 
Severn  and  Clerk's  Case,  1  Leon.,  122.  And  there  are  cases  in  which  the  in- 
strument to  be  construed  was  held  to  contain  both  a  condition  and  a  covenant; 
as,  "If  a  man  by  indenture  letteth  lands  for  years,  provided  always,  and  it  is 
covenanted  and  agreed  between  the  said  parties  that  the  lessee  should  not 
alien."  It  was  adjudged  that  this  was  "a  condition  by  force  of  the  proviso, 
and  a  covenant  by  force  of  the  other  w*ords."     Co.  Litt.,  2034. 

But  according  to  the  authorities,  including  some  of  those  above  cited,  and 
from  the  reason  and  sense  of  the  thing,  a  covenant  will  not  arise  unless  it  can 
be  collected  from  the  whole  instrument  that  there  was  an  agreement,  or  prom- 
ise, or  engagement,  upon  the  part  of  the  person  sought  to  be  charged,  for  the 
performance  or  non-performance  of  some  act.  Comyns,  in  his  Digest  (Cove- 
nant, A,  2),  says  that  '^any  words  in  a  deed  which  show  an  agreement  to  do  a 
thing  make  a  covenant."  "But,"  says  the  same  author,  "  where  words  do  not 
amount  to  an  agreement,  covenant  does,  not  lie;  as,  if  they  are  merely  condi- 
tional to  defeat  the  estate;  as,  a  lease,  provided  and  upon  condition  that  the 
lessee  collect  and  pay  the  rents  of  his  other  houses."  Comyns,  Dig.,  Covenant, 
A,  3.  The  language  last  quoted  is  found  also  in  Piatt's  Treatise  on  the  Law  of 
Covenants.  Law  Library,  vol.  iii,  p.  17.  It  there  appears  in  connection  with 
his  reference  to  the  case  where  A.  leased  to  B.  for  years,  on  condition  that  he 
should  acquit  the  lessor  of  ordinary  and  extraordinary  charges,  and  should  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  plight  as  he  found  them. 
In  such  case,  the  author  remarks,  the  lessee  was  held  liable  to  an  action  for 
omitting  to  leave  the  houses  in  good  plight,  "for  here  an  agreement  was 
implied." 

Applying  these  doctrines  to  the  case  before  us,  its  solution  is  not  difficult. 
Without  stopping  to  consider  whether  a  covenant  upon  the  part  of  Finch  could 
arise  out  of  a  bill  of  sale  which  he  did  not  sign,  but  merely  accepted  from  his 
vendor  (Piatt,  Covenants,  ch.  1),  it  is  sufficient  to  say  that  the  instrument  con- 
tains DO  agreement  or  engagement  or  promise  by  him  that  he  would  or  would 
not  do  anything.  There  is,  in  terms,  a  covenant  by  Hale  to  Finch  to  defend 
the  title  to  the  boat  and  its  machinery  against  all  persons  whomsoever.  This 
is  immediately  followed  by  language  implying  an  agreement  that  the  sale  was 
npon  the  express  condition  that  neither  the  boat  nor  its  machinery  should  be 
used  within  a  prescribed  time  upon  certain  waters.  It  is  the  case  of  a  bare, 
naked  condition,  unaccompanied  by  words  implying  an  agreement,  engagement 
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or  promise  by  the  Vendee  that  he  would  personally  perform,  or  become  person- 
ally responsible  for  its  performance.  The  vendee  took  the  property  subject  to 
the  right  which  the  law  reserved  to  the  vendor,  of  recovering  it  upon  breach 
of  the  condition  specified.  The  vendee  was  willing,  as  the  words  in  their 
natural  and  ordinary  sense  indicate,  to  risk  the  loss  of  the  steamboat  when 
such  broach  occurred,  but  not  to  incur  the  personal  liability  which  would  at- 
tach to  a  covenant  or  agreement  upon  his  part,  that  he  would  not  use,  and 
should  not  permit  others  to  use,  the  boat  or  its  machinery'  upon  the  waters  and 
within  the  period  named.  If  this  be  not  so,  then  every  condition  in  a  deed  or 
other  instrument,  however  bald  that  instrument  might  be  of  language  imply- 
ing an  agreement,  could  be  turned,  by  mere  construction  and  against  the  ap- 
parent intention  of  the  parties,  into  a  covenant  involving  personal  responsibility. 
The  vendor  having  expressly,  and  the  vendee  impliedly,  agreed  that  the  sale 
was  upon  an  express  condition, —  stated  in  such  form  as  to  preclude  the  idea  of 
personal  responsibility  upon  the  part  of  the  vendee, —  we  should  give  efiFect  to 
their  intention,  thus  distinctly  declared. 

This  conclusion  disposes  of  the  case,  and  relieves  us  of  the  necessity  ot  con- 
sidering other  questions  of  an  interesting  nature  which  counsel  have  discussed. 

Judgment  affirmed, 

PERKINS  V.  HART. 
(11  Wheaton,  237-257.     1826.) 

Certificate  of  Division  from  the  U.  S.  Circuit  Court  for  Ohio. 

Statement  of  Facis. —  Action  of  indehitatm  assumpsit^  to  recover  for  work 
and  labor,  care  and  diligence,  bestowed  by  plaintiflF  as  the  agent  of  defendant's 
testator  in  the  sale  of  lands.  The  agreement  arose  out  of  certain  letters  pass- 
ing between  plainliff  and  the  testator,  of  date  January  H,  1812,  Februciry  10, 
1812,  and  March  9,  1812.  The  substance  of  these  letters  is  stated  in  the 
opinion.  The  points  on  which  the  judges  were  divided  in  opinion  are  also  set 
out  in  the  opinion. 

Opinion  b}^  Mr.  Justice  Washington. 

The  first  point  reserved  in  the  court  below,  and  on  which  the  judges  of  that 
court  were  divided  in  opinion,  consists  of  two  propositions:  1.  That,  upon  the 
whole  evidence,  the  three  letters  particularly  referred  to  constitute  a  special 
agreement  investing  the  plaintiff  with  the  agency  of  Hart's  lands  in  Ohio.  2. 
That  this  special  agreement  was  open  and  subsisting  at  the  time  the  cause  of 
action  is  claimed  to  have  arisen,  which  precludes  the  plaintiff  from  recovering 
in  this  action. 

It  is  not  easy  to  understand  what  the  defendant's  counsel  mean  by  the  whole 
evidence.  Upon  examining  the  voluminous  record  sent  up  to  this  court,  we 
find  that  an  active  correspondence  was  curried  on  between  Perkins  and  Hart 
from  the  year  1803  to  1816,  upon  the  subject  of  Hart's  lands  in  Ohio,  the  pay- 
ment of  the  accruing  taxes  on  them,  examining,  surveying,  and  preparing  them 
for  sale,  and  of  other  services  to  be  performed  by  Perkins,  in  some  way  or  other 
connected  with  those  lands.  If  this  be  the  evidence  alluded  to,  there  was  no 
objection  to  submitting  it  to  the  court,  to  say  whether  the  whole  of  this 
written  evidence,  or  any  part  of  it,  created  a  special  contract,  investing  Perkias 
with  the  agency  of  Hart's  land. 

But  we  find  in  this  record  evidence  of  a  different  character,  such  as  accounts, 

receipts  and  depositions,  in  relation  to  Perkins'  agency  respecting  Hart's  lands 
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in  Ohio.  If  tbis  was  intended  to  constitute  a  part  of  the  whole  evidence  upon 
which  the  question  of  law  was  to  arise,  we  should  be  of  opinion  that  it  was 
fit  only  for  the  decision  of  the  jury,  and  ought  not  to  have  been  submitted  to 
the  court.  The  disinclination  which  this  court  has  alwavs  evinced  to  send 
parties  back  to  the  court  below,  if,  by  any  reasonable  construction,  obscure 
parts  of  the  record  can  be  explained,  disposes  us  in  the  present  instance  to  con- 
sider the  verdict  as  referring  to  the  written  evidence,  not  only  because  it  would 
have  been  improper  to  call  upon  the  court  to  decide  upon  the  effect  of  parol 
evidence,  but  because  that  which  is  spread  upon  this  record  has  no  apparent 
relevancy  to  the  question  of  law  which  is  submitted. 

§  1005.  A  letter  of  inquiry  as  to  terms,  which  is  answered,  and  a  reply 
accepting  the  terins,  constitute  a  contract 

In  the  examination  of  the  question  whether  there  was  a  special  agreement 
or  not,  we  shall  confine  ourselves  entirely  to  the  three  specified  letters;  because 
we  are  of  opinion,  after  an  attentive  perusal  of  all  the  others,  that  they  fur- 
nish not  the  slightest  ground  for  saying  that  any  agreement  was  entered  into 
whioh  invested  Perkins  with  the  agency  of  Hart's  lands.  The  letters  addressed 
by  Hart  to  Perkins  treat  him  as  an  agent  empowered  to  perform  a  variety  of 
acts  in  relation  to  the  lands  of  the  former.  But  it  was  a  limited  agency,  created 
for  particular  purposes,  and  as  occasions  required,  but  founded  upon  no  special ._ 
agreement  which  bound  Perkins  to  perform  any  specified  duties,  or  Hart  to  re- 
munerate the  services  he  might  perform,  otherwise  than  the  law  bound  him 
upon  the  principle  of  a  quantum  meruit.  The  particular  agency  which  the 
former  was  requested,  from  time  to  time,  to  assume,  was  to  pay  taxes,  attend 
to  lawsuits,  examine  the  lands  so  as  to  enable  Hart  to  judge  of  their  value,  and 
to  have  certain  lots  and  townships  surveyed,  as  preparatory  to  a  sale  of  them 
at  a  future  period.  The  taxes  were  annually  paid,  and  other  advances  made  by 
Perkins,  upon  which  he  charged  both  a  commission  and  interest,  and  these,  it 
would  seem,  were  punctually  reimbursed  when  drawn  for,  although  the  charge 
of  interest  was  sometimes  complained  of. 

The  preparatory  steps  for  bringing  these  lands,  or  certain  portions  of  them, 
into  the  market,  having  been  taken,  the  correspondence  commenced,  which  is 
particularly  referred  to  in  the  first  and  second  reserved  points.  In  Hart's  letter 
of  the  14th  of  January,  1812,  he  requests  Perkins  to  give  him  his  most  favor- 
able terms  of  agency,  to  appoint  sub-agents  to  do  business  where  be,  Perkm?, 
might  judge  necessary,  with  such  compensation  as  he  might  agree  upon  with 
them.  The  letter  then  proceeds  as  follows:  ''State  the  amount  of  commissions 
you  shall  expect  me  to  pay  on  amount  of  sales  that  shall  be  collected  and  re- 
mitted, but  no  commissions  to  be  paid  by  me  till  the  collections  are  made. 
Provided,  sales  are  made  by  me  in  exchange  for  lands,  and* if  I  should  draw  on 
you  for  the  amount  to  be  paid  in  lands  at  a  price  agreed  on,  or  otherwise,  if 
necessary,  to  be  left  with  you  to  be  ascertained,  in  such  case  what  should  you 
expect  to  charge  on  sales  of  that  nature?  Please  be  particular  in  stating  your 
terms  of  agency,  and  make  them  as  favorable  as  possible." 

In  answer  to  this  letter,  Perkins  writes  on  the  10th  of  February,  1812,  as  fol- 
lows: ''  My  commission  on  sales  made  by  me,  the  money  collected  and  remitted, 
is  eight  per  cent.  When  contracts  are  made  (as  is  sometimes  the  case),  pur- 
chasers make  a  payment,  and  then  give  up  the  land  so  as  to  be  left  without  in- 
cumbrance to  be  sold  again,  fifty  per  cent,  on  such  receipt.  On  these  two 
items  the  commission  cash,  as  it  has  been  cash  received.     In  case  the  agency 

shpnld  be  closed  and  a  settlement  made,  and  contracts  remain  on  hand  unset- 
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tied,  then,  in  all  those  contracts  that  should  be  carried  into  effect,  five  per  cent. 
c6raraission,  received  in  contracts,  with  a  conveyance  of  the  lands  covered  by 
the  contract  or  contracts  received.  On  sales  made  in  exchange  for  lands,  etc., 
three  per  cent,  commission,  to  be  received  either  in  contracts  here  or  lands  here, 
at  retail  price.  Always,  as  far  ^s  practicable,  receive  commissions  in  that 
which  shall  be  similar  to  that  in  which  it  is  charged."  The  letter  from  Hart 
to  Perkins,  dated  the  9th  of  March  in  the  same  year,  acknowledges  the  receipt 
of  the  above  letter,  and  then  adds:  **Tonr  observations  in  regard  to  the  mode 
of  selling  new  lands  are  doubtless  sanctioned  by  experience,  and  I  am  happy 
to  commit  the  agency  of  my  property  to  your  experience  and  good  judgment, 
from  whence  I  expect  to  derive  peculiar  advantage." 

These  letters,  we  think,  constitute  a  special  agreement  upon  the  subject  of 
commissions  to  be  paid  by  Hart  to  Perkins,  by  way  of  compensation  for  his 
agency  in  the  sale  of  lands.  It  is  confined  to  that  subject  only.  The  first  of 
these  letters  invites  Perkins  to  state  his  most  favorable  terms  of  agency  in  the 
sale  of  Hart's  lands.  The  answer  contains  those  terms  by  stating  the  commis- 
sions which  he  should  expect  to  receive  upon  sales  made,  and  the  amount  col- 
lected and  remitted ;  upon  sales  made,  and  then  abandoned  by  the  purchaser 
after  a  partial  payment  of  the  purchase  money;  upon  sales  made,  but  the 
amount  not  collected  before  the  agency  should  be  closed;  and,  finally,  upon 
sales  made  by  way  of  exchange  for  other  property.  The  acceptance  of  these 
terms  is  sufficiently  expressed  in  Hart's  reply  to  this  letter,  by  which  he  com- 
mits to  Perkins  the  agency  of  his  property,  the  nature  of  which  agency  is  too 
clearly  explained  by  reference  to  the  two  preceding  letters  to  leave  the  slightest 
doubt  as  to  the  txieaning  and  extent  of  the  contract  which  was  thus  entered 
into. 

§  1006.  ^Yhere  a  special  agreemfmt  efnbraees  several  distinct  subjects^  capable 
of  being  separately  executed^  indebitatus  assumpsit  will  lie  upon  any  one  of  them 
which  has  been  executed. 

The  second  proposition  is:  "  That  this  special  agreement  was  open  and  sub- 
sisting at  the  time  the  cause  of  action  is  supposed  to  have  arisen."  !N^ow,  this 
proposition  involves  a  mixed  question  of  law  and  fact.  If  the  contract  was 
open,  and  the  action  was  founded  on  that  contract,  then  the  legal  consequence 
insisted  upon,  "that  Perkins  cannot  recover  in  this  action,"  undeniably  follows. 
But  whether,  in  point  of  fact,  it  was  open  when  the  cause  of  action  is  claimed 
to  have  arisen,  that  is,  in  the  life-time  of  W.  Hart,  must  depend  upon  the 
evidence  in  the  cause,  of  which  the  jury  were  alone  competent  to  judge.  If 
the  agreement  was  wholly  performed  by  the  plaintiff  during  the  life-time  of 
Hart;  if.  its  further  execution  was  put  an  end  to,  before  its  completion^  by  the 
act  of  Hart  or  by  .the  agreement  of  both  parties,  then  the  plaintiff  was  not 
precluded  from  recovering  in  this  action.  Nay,  further,  if  the  contract  was 
fully  performed  in  relation  to  any  one  subject  covered  by  it;  as,  for  example, 
by  the  sale,  collection,  and  remittance  of  the  purchase  money  for  any  one  towo- 
sbip  or  parcel  of  land,  the  plaintiff  might  well  maintain  an  action  of  indebitatus 
assumpsit  for  his  stipulated  compensation,  in  cash,  on  that  transaction,  and  was 
not  bound  to  wait  until  all  the  lands  to  which  his  agency  extended  were  dis- 
posed of.  Where  the  ^agreement  embraces  a  number  of  distinct  subjects  which 
admit  of  being  separately  executed  and  closed,  it  must  be  taken  distributively, 
each  subject  being  considered  as  forming  the  matter  of  a  separate  agreement 
after  it  is  so  closed.     If,  for  instance,  the  agreement  between  a  merchant  and 

bis  factor  be  that  the  latter  shall  sell  and  remit  the  proceeds  of  all  cargoes 

40S 


PARTICULAR  AQREEMENTa  §g  1007, 1008. 

which  the  former  shall  consign  to  him  upon  a  stipulated  commission,  it  can 
hardly  be  contended  that  the  factor  cannot  recover  bis  commissions  in  this 
form  of  action,  apon  the  proceeds  of  a  single  cargo  which  have  been  remitted, 
while  there  remain  other  cargoes  yet  undisposed  of. 

§  1007.    Whether  an  agreement  be  dosed  or  not  is  a  question  for  the  jury. 

But  whether  this  agreement  was  wholly  closed,  or  whether  any  one  or  more 
of  its  parts  were  closed,  in  either  of  the  ways  above  mentioned,  or  in  any  other 
way,  was  a  fact  resting  altogether  upon  the  evidence,  whether  written  or  parol, 
which  was  or  might  be  laid  before  the  jury.  It  belonged  exclusively  to  that 
body  to  say  whether  the  fact  existed  or  not;  and,  upon  the  fact  so  found,  the 
question  of  law  would  fairly  arise.  In  this  respect,  therefore,  we  are  of  opinion 
that  the  verdict  is  clearly  defective,  and  ought  to  have  been  set  aside  by  the 
court  below.  It  may  not  be  amiss  to  add  that  if  the  question  reserved  were 
whether  the  agreement  was  open  and  subsisting  at  the  time  this  action  was 
brought,  we  should  be  of  opinion  that  the  agency  of  Perkins  having  terminated 
by  the  death  of  Mr.  Hart,  the  further  execution  of  the  agreement  was  put  an 
end  to  by  that  event,  and  that,  consequently,  it  was  not  open  when  the  action 
was  brought.  But  the  proposition  is  so  stated  as  to  refer  to  a  period  antecedent 
to  the  death  of  Hart. 

The  second  point  reserved  is  thus  expressed :  '^  That,  upon  the  whole  evi- 
dence, Hart's  letter  of  January  14,  1812,"  and  so  referring  to  the  other  two 
letters  as  in  the  first  point,  ^^  constitute  a  special  agreement,  defining  the  nature 
and  extent  of  Perkins'  agency,  and  settling  the  subjects  upon  which  he  was  to 
receive  compensation,  and  the  amount  of  that  compensation;  the  legal  opera- 
tion of  which  agreement  is  to  preclude  Perkins  from  claiming  compensation 
for  anything  done  in  the  execution  of  his  agency,  except  according  to  the 
terms  of  that  agreement." 

It  has  been  already  stated  that  the  three  letters  particularly  referred  to  in 
this  point  did  constitute  a  special  agreement  upon  the  subject  of  commissions 
to  be  paid  to  Perkins,  by  way  of  compensation  for  his  agency  in  the  sale  of 
Hart's  lands.  And  it  may  be  added  that  this  agreement  settles  the  subjects 
upon  which  Perkins  was  to  receive  compensation,  and  the  amount  of  that  com- 
pensation. If  so,  there  can  be  no  question  but  that  the  legal  operation  of  this 
agreement,  as  to  every  claim  founded  upon  it,  is  to  preclude  Perkins  from  recov- 
ering any  compensation  which  is  not  consistent  with  the  terms  of  that  agree- 
ment. For  although  in  the  cases  before  stated,  in  which  the  special  agreement 
has  been  executed  or  otherwise  closed,  a  general  indebitatus  assumpsit  may  be 
maintained,  it  is,  nevertheless,  true  that  the  special  agreement  may  be  given  in 
evidence  by  the  defendant  for  the  purpose  of  lessening  the  quantum  of  dam- 
ages to  which  the  plaintifiP  is  entitled. 

§  10U8»  An  agent  under  a  special  agreement  is  not  thereby  precluded  from  re- 
covering  for  services  rendered  by  him  by  request  as  such  agents  other  than  those 
inentioned  in  such  agreement. 

But  after  all  this  is  admitted,  the  inference  of  law  insisted  upon  by  the  de- 
fendant, that  Perkins  is  precluded  by  the  special  agreement  from  claiming 
compensation  for  anything  done  in  the  execution  of  his  agency,  except  accord- 
ing to  the  terms  of  that  agreement,  does  not  follow.  The  agreement  is  clearly 
prospective,  and  is  confined  to  the  single  subject  of  commissions  on  the  sale  of 
lands.  This  is  apparent  from  Hart's  letter  of  the  14th  of  January,  1812,  which 
he  prefaces  by  stating  that  he  had  concluded  to  ofiPer  certain  portions  of  his 

lands  for  sale  at  that  time,  and  his  other  lands  when  they  should  be  parti- 

409 


§  1009,  CONTRACTS.-.  CONSXJMJCHON  AND  INTEBPEETATION. 

tioned.  He  desires  Perkins,  as  bis  agent,  to  make  the  necessary  previous 
arrangements,  and  to  proceed  in  the  sale  of  the  portions  before  mentioned,  and 
of  No.  2,  in  the  thirteenth  range,  as  soon  as  the  partition  shoald  be  completed, 
and  then  he  proceeds  to  inquire  his  terms  of  agency  as  before  mentioned.  But 
when  we  look  into  the  whole  evidence,  to  which  we  arc  referred  by  the  point 
reserved,  it  is  found  that  the  agency  of  Perkins  commenced  as  early  as  the 
year  1803,  and  extended  to  a  variety  of  duties  unconnected  with  that  of  selling 
land;  such  as  exploring  the  lands  of  his  principal,  having  them  surveyed,  their 
quality  and  value  ascertained,  investigating  titles,  attendmg  to  lawsuits,  paying 
taxes,  and  making  other  advances. 

Now  it  is  impossible  to  contend,  with  any  probability  of  success,  that  Per- 
kins was  precluded  by  the  special  agreement  from  recovering,  under  the  gen- 
eral counts,  a  compensation  for  those  services,  or,  indeed,  for  any  other  services 
rendered  by  him  in  his  character  of  agent,  which  are  not  strictly  within  the 
scope  of  the  special  agreement.  But  the  point  raised  here  is  that  he  is  pre- 
cluded from  claiming  compensation  for  anything  done  in  the  execution  of  his 
agency,  except  according  to  the  terms  of  that  agreement,  although  the  services 
so  retidered  are  not  embraced  by  it.  What  was  the  natuie  of  the  particular 
claim  submitted  to  the  jury,  upon  which  the  parties  consented  that  a  verdict 
should  be  given  for  the.plaintiff,  the  record  does  not  enable  this  court  distinctly 
to  decide.  So  far  as  any  information  is  to  be  derived  from  the  declaration,  and 
the  additional  bill  of  particulars,  it  would  rather  seem  as  if  it  was  for  general 
services  rendered  by  the  plaintiff  without  the  scope  of  the  special  agreement, 
that  being  confined,  as  before  observed,  to  commissions  on  land  sales. 

If  the  paper  found  in  this  record,  headed  thus:  *'  Perkins'  account,  on  which 
the  action  is  brought,"  which  contains  three  items  for  commissions  on  as  many 
sales  of  land,  and  three  others  for  interest  on  those  commissions,  is  to  be  con- 
sidered as  the  original  bill  of  particulars  filed  in  the  cause,  it  would  seem  to  fol- 
low that  the  action  was  brought  to  recover  as  well  those  commissions  as  a 
compensation  for  general  services  not  embraced  by  the  special  agreement. 
Upon  this  state  of  the  case,  the  conclusion  of  law  insisted  upon  in  this  point 
would,  nevertheless,  be  incorrect,  for  the  reasons  already  stated. 

It  was  contended  by  the  counsel  for  the  defendant  that  this  action  would 
not  lie  in  a  case  where,  by  the  agreement,  the  plaintiff  was  to  be  compensated 
in  land.  This  is  not  controverted.  But  it  will  be  sufficient  to  observe  that  it 
is  not  stated  in  the  points  reserved,  or  in  the  account  just  referred  to  (if  it  be 
admitted  to  be  the  original  bill  of  particulars),  that  the  commissions  there 
charged  arose  upon  an  exchange  of  lands,  or  were  to  be  discharged  by  land. 
The  case  is  too  imperfectly  stated  to  enable  this  court  to  say  that  it  gives  rise 
to  the  question  to  which  the  argument  is  directed. 

§  1009.  A?i  account  settled  is  only  pi- ima  facie  evidence  of  its  correctness^ 
and  if  confined  to  particular  items  concludes  nothing  as  to  item^  not  stated  in  iL 

The  third  and  last  point  reserved  is  thus  expressed:  " That  the  plaintiff  can- 
not recover  for  the  two  items  in  the  bill  of  particulars  claimed  and  charged  to 
have  arisen  as  matters  of  account  between  the  parties,  in  1814  and  1815,  be- 
cause the  plaintiff,  on  the  1st  of  February,  1815,  and  on  the  19th  of  March, 
1816,  exhibited  and  stated  his  general  account  against  William  Hart,  upon  each 
of  which  a  balance  was  due  from  and  paid  by  the  said  William,  as  a  settle- 
ment upon  an  account  stated,  which  precludes  the  plaintiff  from  recovering  in 
this  action  for  said  two  items  claimed  to  have  been  due  before  the  said  ac- 
counts were  rendered."    The  difficulty  of  this  point  consists  in  the  imperfect 
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manner  in  which  it  is  stated.  The  court  may  conjecture  that  the  bill  of  par- 
ticulars allniled  to  is  the  paper  just  referred  to;  but  whether  it  be  so  or  not  is 
by  no  means  certain.  If  it  bo  the  bill  intended,  the  difficulty  still  remains,  as 
the  general  account  is  not  stated  or  referred  to  so  as  to  enable  the  court  to 
decide  whether  it  does  or  does  not  include  the  two  items  which  it  is  supposed 
cannot  be  recovered  in  this  action. 

If  we  look  through  this  record  in  order  to  obtain  information  respecting  this 
matter,  we  meet  with  two  accounts  containing  charges  for  advances  made  by 
Perkins^  in  the  years  1814  and  1815,  for  taxes  due  by  Hart,  and  in  discharge 
of  other  expenses  connected  with  his  agency,  both  which  accounts  were  dis- 
charged. But  it  surely  cannot  be  contended  that  the  settlement  and  discharge 
of  an  account  for  money  lent  and  advanced  for  the  use  of  the  testator  is  a  bar 
to  a  claim  for  commissions  or  of  any  other  demand  not  included  in  the  settled 
account  If,  to  a  bill  for  an  account,  the  defendant  plead  or  in  his  answer  rely 
upon  a  settled  account,  the  plaintiff  ma}'  surcharge  by  alleging  and  proving 
omissions  in  the  account,  or  may  falsify  by  showing  errors  in  some  of  the  items 
stated  in  it.  The  rule  is  the  same  in  principle  at  law;  a  settled  account  is  only 
prima  facie  evidence  of  its  correctness.  It  may  be  impeached  by  proof  of 
unfairness  or  mistake  in  law  or  in  fact;  and  if  it  be  confined  to  particular 
items  of  account,  it  concludes  nothing  in  relation  to  other  items  not  stated  in 
it.  The  legal  conclusion,  therefore,  insisted  upon  by  the  defendant,  that  the 
plaintifip  is  precluded  from  recovering  in  this  action  for  the  two  items  claimed 
to  have  been  due  before  the  two  accounts  spoken  of  were  rendered,  is  not 
correctly  drawn,  unless  it  appeared  from  the  point  reserved  that  those  two 
items  wi>re  included  in  what  is  styled  the  account  stated. 

It  may  further  be  remarked  that  even  if  it  appeared  that  the  plaintiff  was 
precluded  by  the  settlement  and  discharge  from  recovering  the  amount  of  the 
two  items  referred  to,  it  would  not  follow  that  the  law  is  for  the  defendant 
upon  the  whole  verdict,  although  it  might  be  sufficient  to  induce  the  court 
below  to  grant  a  new  trial,  if  it  had  been  applied  for,  upon  the  ground  that  the 
verdict  was  for  too  much.  Were  this  cause  before  the  court  upon  a  writ  of 
error,  the  imperfections  in  the  points  reserved,  which  have  been  noticed,  would 
render  it  proper  to  reverse  the  judgment,  atid  to  direct  a  venii*e  de  novo  to  be 
awarded.  Being  an  adjourned  case,  it  would  be  improper  for  this  court  to 
give  any  such  direction  to  the  court  below. 

GAVINZEL  V.  CRUMP. 
(22  WaUace,  308-323.    1874.)  « 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Virginia. 

Statemknt  of  Facts. —  In  November,  1863,  Gavinzel,  a  resident  of  Rich- 
mond, Virginia,  loaned  money  to  Crump  upon  his  bond  and  mortgage.  In 
December,  1S63,  Gavinzel  went  to  Europe  and  left  no  attorney  to  represent 
bim  in  Kichmond.  He  returned  in  June,  1S65,  and  demanded  payment  in 
United  States  money  on  his  bond;  payment  was  refused,  and  he  accordingly 
brought  suit.  The  court  below  decreed  that  Crump  should  pay  in  United 
States  money  a  sum  equal  to  the  value  of  the  Confederate  notes  at  the  time  of 
the  loan,  with  interest  on  such  sum.  Gavinzel  appealed.  Other  facts  appear 
in  the  opinion.    The  condition  of  the  bond  was  as  follows: 

*^That  the  said  sum  of  $3,260  is  to  be  retained  by  me,  and  is  not  to  become 
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due  and  payable  until  the  close  of  the  present  war  between  the  Confederate  and 
the  United  States  of  America,  during  which  time  the  said  sum  shall  not  bear  any 
interest  whatever,  nor  shall  the  same  become  due  and  payable  after  the  close  of 
'  the  said  war  until  demand  for  the  same  shall  be  made  by  the  said  Gavinzel  or 
his  legal  representatives  upon  me  or  my  legal  representative;  and  as  soon  as 
the  war  shall  have  closed,  and  said  demand  shall  thereafter  have  been  made, 
the  principal  sum  of  $3,260,  without  interest  thereon,  shall  be  paid.  But  if  at 
that  time  I  shall  not  be  prepared  to  pay  the  said  sum,  I  shall  have  the  right  to 
retain  the  same  in  my  hands  for  the  space  of  two  years  from  and  after  the 
time  when  such  demand  is  made,  I  paying  legal  interest  thereon  from  such 
time  until  the  said  principal  sum  is  paid;  and  after  the  expiration  of  said  two 
years  the  said  principal  sum,  with  such  interest  as  may  have  accrued  thereoa 
after  such  demand  as  aforesaid,  shall  be  absolutely  due  and  payable;  and  the 
said  Gavinzel,  his  heirs,  assigns  and  personal  representatives,  shall  have  the 
right  to  enforce  the  payment  of  the  same. 

*'  [And  upon  this  further  condition,  that  at  any  time  after  the  1st  day  of 
April,  1864,  and  during  the  continuance  of  the  war,  if  the  said  Gavinzel,  or 
any  attorney  in  fact  duly  authorized  by  him  to  receive  payment  of  said  sum, 
shall  be  present  in  person  in  the  city  of  Eichmond,  and  state  of  Virginia,  I 
shall  have  the  right  (if  I  elect  so  to  do)  to  tender  said  sum,  without  interest 
thereon,  to  said  Gavinzel  in  pei'souy  or  to  his  said  attorney  in  fact  in  person^  ia 
said  city  and  state,  in  current  bankable  funds;  and  upon  said  tender  being 
made,  the  said  Gavinzel  or  his  said  attornev  in  fact  shall  be  bound  to  receive 
the  same  in  full  payment  and  satisfaction  of  this  obligation ;  and  thereupon, 
the  said  obligation  shall  be  surrendered  and  canceled.  But  said  tender  is  not 
to  he  made  except  to  said  Gavinzel  or  his  said  attorney  in  fact  in  person^  in  the 
city  and  state  aforesaid.^ 

"Witness  my  hand  and  seal  this  November  20,  1863." 

Opinion  by  Mr.  Justice  Davis. 

The  main  question  in  the  case  arises  on  the  construction  of  the  bond.  The 
bond  is  peculiar  in  its  character  and  unusual  in  its  terms.  It  is  not  due  until 
the  close  of  the  war  of  the  rebellion,  and  not  even  then  until  specific  demand 
is  made  for  the  money.  Two  things  must  concur  to  give  the  obligee  or  his 
representative  a  right  of  action  — the  termination  of  the  war  and  demand  for 
the  money.  On  demand,  if  the  war  has  closed,  the  bond  can  be  discharged  by 
the  payment  of  the  principal  sum,  without  interest,  but  the  borrower,  if  he 
chooses,  can  retain  the  money  two  years  longer  by  paying  legal  interest.  On 
the  expiration  of  these  two  years  the  principal  sum  and  accruing  interest  is 
absolutely  due  and  payable.  So  far  the  terms  of  the  bond,  it  is  admitted,  are 
plain  enough,  but  there  is  still  another  condition  on  which  the  chief  controversy 
of  the  case  depends.     It  is  in  the  concluding  words  of  the  instrument. 

It  is  proved  in  the  case  that  the  money  lent  was  Confederate  notes,  although 
the  fact  is  not  so  stated  in  the  bond,  and  that  after  the  1st  of  April,  1864,  the 
war  then  continuing.  Crump  provided  himself  with  the  funds  for  the  return  of 
the  loan,  but  found  no  one  in  Richmond  who  was  authorized  to  receive  them, 
and  he  kept  them  ready  to  pay  till  they  lost  all  value  by  the  termination  of  the 
war.  And  it  is  contended  by  him,  as  the  tender  was  prevented  by  the  omis- 
sion of  Gavinzel  to  appoint  an  attorney  in  fact  to  represent  him  in  his  absence, 
the  bond  is  discharged  as  completely  as  if  the  tender  had  been  actually  made 
and  accepted. 
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§  1010.  An  agreement  that  a  party  or  his  attorney  in  fact  shall  receive  a  pay- 
ffieni^  if  in  a  named  place  after  a  certain  day^  does  not  imply  a  contract  to  he  in 
that  place  w  to  appoint  an  attorfiey  in  fact. 

This  would  be  so  if  Gavinzel  was  in  default  for  not  appointing  an  attorney. 
But  the  bond  does  not  require  him  to  muke  the  appointment,  nor  to  remain  in 
Richmond.  It  gives  Crump  the  right  to  make  the  tender,  if  the  war  continued 
after  the  1st  of  April,^lS64,  but  the  tender  could  only  be  made  in  Bichmond, 
and  only  to  Gavinzel  or  to  an  attorney  in  fact  in  person  who  was  authorized  to 
receive  payment.  In  other  words,  the  money  was  payable  if  Gavinzel  was  in 
Bichmond,  or  had  an  agent  there  to  receive  it,  but  was  not  payable  if  he  was 
not  there,  or  bad  no  agent  in  the  city.  Crump  may  have  understood  that  his 
right  to  discharge  the  bond  by  the  tender  was  to  become  absolute  if  the  war 
lasted  (and  so  long  as  it  lasted)  after  April  1,  1864,  but  the  contract  does  not 
admit  of  a  construction  consistent  with  that  understanding.  And  the  court 
cannot,  without  evidence  authorizing  it  to  be  done,  import  words  into  the  con- 
tract which  would  make  it  materially  different  in  a  vital  particular  from  what 
it  now  is.  There  is  no  occasion  to  introduce  parol  evidence  to  explain  anything 
in  the  contract,  because  there  is  no  ambiguity  about  it,  and  it  is  not  competent 
by  this  sort  of  evidence  to  alter  the  terms  of  a  contract,  by  showing  that  there 
was  an  antecedent  parol  agreement  or  understanding  between  the  parties  differ- 
ent in  a  material  particular  from  that  which  the  contract  contained.  But  if  it 
were  competent,  the  evidence  fails  to  establish  any  such  antecedent  agreement. 
Gavinzel  and  Crump  are  the  only  witnesses,  and  their  statements  are  inconsist- 
ent one  with  the  other.  In  view  of  this  difference  in  the  recollection  of  the 
parties  —  to  use  no  harsher  term  —  how  can  the  court  say  that  Gavinzel  agreed 
either  to  be  in  Bichmond  or  to  have  an  agent  there  to  represent  him?  Both 
parties  were  present  when  the  bo*tid  prepared  by  Cannon  on  the  direction  of 
Gavinzel  was  read  to  them,  and  there  does  not  seem  to  have  been  any  objec- 
tion to  it,  or  any  alteration  proposed  in  the  draft  of  it.  ]Nor  is  there  anything 
in  the  record  to  show  that  the  parties  did  not,  in  this  transaction,  stand  on 
equal  gi*ound,  with  equal  intelligence  and  equal  opportunities  of  judging  of  the 
hazard  incurred.  If  so,  hard  as  the  bargain  is,  there  is  no  good  reason  in  the 
state  of  the  pleadings  why  it  should  not  bt  enforced.  The  answer  sets  up  only 
two  defenses  —  the  illegality  of  a  contract  based  on  Confederate  notes,  and  th3 
inability  of  Crump  to  discharge  the  debt,  according  to  the  last  condition  of  the 
bond,  by  the  neglect  of  Gavinzel,  on  his  departure  to  Europe,  to  appoint  an 
attorney  in  fact  to  receive  the  money.  But  the  last  defense,  as  we  have  seen, 
is  not  sustained,  and  in  regard  to  the  first  this  court  has  held  substantially  that 
contracts,  based  on  \  Con  federate  currency,  will  be  enforced  when  made  in  the 
usual  course  of  business  between  persons  resident  in  the  insurgent  states,  and 
not  made  in  furtherance  of  the  rebellion. 

Whether  or  not  this  was  a  wagering  contract,  and  therefore  void,  is  not  a 
question  in  the  case,  as  no  objection  to  it  on  that  ground  was  taken  in  the 
answer  or  on  the  argument.  The  contract  was  plainly  a  contract  of  hazard, 
niatual  hazard.  Each  party  took  risks,  and  each  received  a  consideration  for 
the  risk  thus  taken.  Manifestly,  the  leading  object  Gavinzel  had  in  the  trans- 
action was  to  lend  his  money,  so  that  it  would  not  be  repaid  until  the  war 
closed,  whether  this  event  occurred  before  or  after  the  1st  of  April,  1864;  and 
this  object,  on  the  contingency  of  his  being  able  to  go  to  Europe,  the  terms  of 
his  contract  enabled  him  to  accomplish.  If  the  war  ended  by  April,  1864,  as 
he  swears  he  thought  it  would,  his  purpose  was  attained,  whether  he  went  to 
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Europe  or  not.  But  if  the  war  continued  longer,  and  he  was  able  lo  get  out  of 
the  Confederacy,  be  was  in  as  good  condition  as  if  the  war  had  terminated 
when  he  expected  it  would.  There  were,  however,  difiiculties  to  be  encoun- 
tered in  getting  through  the  lines,  represented  by  Gavinzel  in  his  testimony  "as 
the  greatest  he  ever  met  with  in  his  life."  If  unable  to  overcome  these  diflB- 
culties  he  would  be  obliged  to  stay  in  Richmond,  and  Crump  would  have  the 
opportunity,  if  be  chose  to  avail  himself  of  it,  of  paying  back  the  loan  in  the 
currencv  in  which  he  received  it. 

The  inducements  to  Crump  to  enter  into  the  compact  were  the  present  use 
of  the  money  and  exemption  from  interest,  with  favorable  terms  of  repayment. 
Besides  this,  there  was  the  chance  that  he  might  be  able  to  repay  the  loan  in 
Confederate  money.  Both  parties  not  only  ran  the  risk  of  the  war  closing  be- 
fore or  after  the  1st  of  April,  1864,  but  also  of  the  value  of  money  whenever 
the  war  did  close,  be  that  sooner  or  later,  and  of  the  ability  of  Cravinzel  to 
leave  the  Confederacy.  Certainly  the  wisdom  of  Crump  in  entering  into  a  con- 
tract which  contemplated  such  hazards  cannot  be  commended,  but  if  parties 
make  contracts  where  there  is  no  fraud,  upon  contingencies  certain  to  both, 
with  equal  means  of  information,  the  courts  cannot  undertake  to  set  them 
aside. 

§  1011.   Confederate  money  a  commodity. 

Confederate  currency  was  a  commodity  in  trade,  and  the  parties  risked  their 
judgment  upon  the  future  value  of  it,  as  they  might  have  done  upon  any  other, 
commodity  for  sale  in  the  community.  But  if  it  be  treated  in  this  case  as  a 
loan  of  money,  Crump  agreed  to  repay  it  by  a  certain  time  after  the  termina- 
tion of  the  war,  in  the  currency  which  that  termination  should  bring  with  it, 
and  onerous  as  the  condition  is,  he  must^abide  by  it.  The  views  we  have  taken 
of  this  case  are  sustained  by  the  decision  in  Brachan  v,  Grifiin,  3  Call,  375.  In 
that  case  Griffin  agreed,  in  consideration  of  £25,000  paper  money,  to  be  paid 
him  by  Willis  in  the  years  of  1780  and  1781,  to  pay  the  latter  £3,500  in  specie 
in  1790.  Gritfin  brought  his  bill  in  chancery  for  relief  against  Brachan,  the 
assignee.  Fleming,  J.,  denying  the  relief,  said:  "The  contract  in  this  case 
was  founded  upon  speculation  on  both  sides.  Griffin  thought  the  present  nse 
of  the  money  would  be  advantageous  to  him;  and  Willis,  that  it  would  be 
more  beneficial  to  him  to  receive  the  specie  at  a  distant  day.  The  contract 
seems  to  have  been  fully  understood  by  the  parties,  and  to  have  been  fairly  en- 
tered into  upon  both  sides."  The  language  used  by  this  judge  is  applicable  to 
this  contract,  which,  after  all,  was  a  mere  speculation  upon  the  paper  currency 
of  the  Confederacy.  Besides  this  case  from  Virginia,  decided  in  1803,  there  are 
recent  decisions  in  that  state  and  Maryland'  which  uphold  contracts  of  hazard 
similar  in  many  respects  to  the  one  in  this  case.  Boulware  v.  Newton,  18 
Gratt.,  708;  Taylor  v.  Turley,  33  Md.,  500. 

Decree  reversed,  and  the  cause  remanded  to  that  court,  with  instructions  to 
enter  a  decree  for  the  complainant,  in  conformity  to  this  opinion. 

AMESv.  QUIMBY. 
(0  Otto,  824-827.     1877.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Michigan. 

Statement  of  Facts. —  Quimby  agreed  to  furnish  Ames  shovel  handles,  the 
price  to  be  regulated  by  the  rise  or  fall  of  gold,  but  it  was  stipulated  that  an 
advance  or  reduction  of  twenty*five  per  cent,  should  not  be  counted  unless  it 
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affected  the  general  price  of  merchandise.  The  price  of  gold  having  been  re- 
duced more  than  twenty-five  per  cent.,  Ames  claimed  a  corresponding  reduc- 
tion.    Upon  suit  brought  there  was  judgment  for  the  plaintiff. 

Opinion  by  Mr.  Justice  Hunt. 

The  contract  of  the  parties  is,  in  several  particulars,  susceptible  of  different 
constructions.  Thus,  the  price  of  the  articles  to  be  delivered  is  fixed  at  $1.25 
per  dozen,  to  be  regulated,  however,  by  the  price  of  gold.  "  If  the  price  of 
gold  goes  up  or  down,  the  price  of  the  handles  shall  be  advanced  or  reduced 
accordingly."  If  gold  goes  up  in  price,  does  the  price  of  the  goods  go  up,  or 
do  they  go  down?  Gold  is  here  made  the  standard  of  value,  although  it  was 
not,  at  the  time  this  contract  was  made,  the  ordinary  medium  of  circulation  in 
this  country. 

Instead  of  saying  that  gold,  the  standard,  goes  up  or  down,  it  would  be  more 
accurate  to  say  that  the  depreciation  of  the  paper  in  circulation  is  greater  or 
less.  The  court  below  held  that  if  gold  should  go  up  in  price,  the  price  of  the 
goods  should  be  increased;  if  it  should  go  down  in  price,  that  of  the  goods 
should  be  diminished.  In  this  we  agree;  and,  as  the  important  question  does  not 
here  arise,  we  dismiss  this  branch  of  the  case. 

The  contract  has  this  further  provision:  "No  advance  or  reduction  of  the 
price  of  gold  of  twenty-five  per  cent,  shall  change  the  price  of  handles,  unless 
It  shall  remain  at  the  advanced  or  reduced  rate  sufficiently  long  to  affect  the 
general  price  of  merchandise."  The  price  of  gold  having  fallen,  between  the 
date  of  the  contract  and  the  delivery  of  the  goods,  more  than  twenty-five  per 
cent.,  did  that  fact  of  itself  entitle  the  defendants  to  a  corresponding  reduction  in 
the  price  of  the  goods;  or  were  the  defendants  also  bound  to  show  that  the 
general  price  of  merchandise  had  been  thereby  affected? .  In  other  words,  was 
the  qualification  that  the  changed  rate  should  continue  so  long  as  to  affect  the 
price  of  general  merchandise  applfcable  where  the  advance  or  reduction  in  the 
price  of  gold  had  been  twenty-five  per  cent,  only,  or  where  it  was  twenty-five 
percent,  or  more?  The  court  below  held  that  it  was  applicable  to  the  present 
case,  where  the  change  in  the  price  of  gold  bad  greatly  exceeded  twenty-five 
per  cent. 

§  1012.  Contract  with  reference  to  the  future  price  of  gold  construecL 

In  considering  this  contract,  we 'are  to  place  ourselves,  as  far  as  may  be,  in 
the  position  of  the  parties,  with  the  knowledge  possessed  by  them  of  former 
and  present  affairs.  They  were  practical  business  men.  They  had  seen,  during 
the  previous  four  years,  an  enormous  advance  —  extravagant  and  fictitious  — 
in  the  price  of  everything,  and  understood  it  to  be  dependent  upon  the  charac- 
ter of  the  currency.  They  intended  to  provide  for  the  effect  of  an  appreciation 
or  depreciation  of  the  currency  in  circulation,  called  the  price  of  gold ;  and  we 
think  their  evident  knowledge  of  the  principles  goverrfing  'the  subject  bears 
strongly  upon  the  precise  point  decided  by  the  court  below.  While  it  cannot 
be  denied  that  the  language  of  the  contract  will  bear  the  construction  put  upon 
it  by  the  court  below,  we  are  all  of  the  opinion  that  such  construction  is  not  in 
accordance  with  the  intention  of  the  parties. 

It  will  better  bear  another  interpretation,  which  is  this:  Gold  being  at  the 
price  of  $2.25,  and  having  reference  to  that  fact  as  giving  their  value,  the  one 
party  agrees  to  deliver  and  the  other  to  receive  the  goods  at  $1.25  per  dozen. 
This  price  named  should  not,  however,  be  fixed  ^nd  absolute.  If  the  price  of 
gold  shall  change,  the  price  of  the  goods  shall  also  change.     But  they  do  not 
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propose  to  embarrass  themselves  about  trifles,  and  the  gold  regulation  shall  be 
modified  by  the  extent  of  the  change  in  its  price.  If  it  varies  more  than 
twenty-five  per  cent.,  we  agree  that  that  shall  be  deemed  an  important  change, 
and  shall  of  itself  work  a  change  in  the  price  of  the  goods.  If  the  variation 
does  not  exceed  twenty-five  per  cent,  it  will  not  necessarily  be  important,  and 
we  agree  that  it  shall  not  affect  the  price  of  the  goods,  unless  it  continues  so 
long  as  to  affect  the  general  price  of  merchandise.  If  it  does  so  continue,  and 
does  so  affect  geneVal  prices,  then  that  variation  shall  also  regulate  this 
contract. 

The  parties  saw  and  knew  that  great  changes  in  the  value  of  gold  had  taken 
place  in  former  times  and  in' their  times  by  which  the  purchasing  power  of  the 
currency  in  circulation  was  greatly  affected.  They  know  also  that  a  slight 
change  produced  but  little  effect-  To  make  them  say,  then,  that  a  change  of 
one  hundred  or  one  thousand  per  cent,  should  not  of  itself  change  the  price  of 
the  goods  to  be  delivered,  but  that  a  change  of  twenty-five  per  cent,  only  should 
have  that  effect,  is  contrary  to  all  reason.  On  the  other  hand,  to  allow  them 
to  say  that  the  large  change  in  gold  should  of  itself  change  the  price  of  the 
goods,  but  that  a  change  of  twenty-five  per  cent.,  or  under,  should  not  affect 
the  price  of  the  goods,  unless  it  was  so  long  continued  as  to  affect  the  general 
price  of  merchandise,  is  in*  harmony  with  the  whole  transaction.  It  is  not  nec- 
essary to  pursue  the  illustrations  which  have  been  or  may  be  given  of  the  effect 
of  the  different  readings  of  the  contract.  We  are  satisfied  that  there  was  error 
in  its  construction  by  the  circuit  court,  and  that  the  case  must  be  remanded  for 
a  new  trial ;  and  it  is  so  ordered. 

GRUBB  r.  BAYARD. 

« 

(Circuit  Court  for  PeDnsylvania:  2  Wallace,  Jr.,  81-100.     1851.) 

Statement  of  Facts. —  In  1769  Force  conveyed  to  Bennet  twenty  acres  of 
land,  reserving  two  hundred  and  eighty-two  acres  out  of  a  tract  of  three  hun- 
dred and  two  acres.  In  reference  to  the  two  hundred  and  eighty-two  acres  the 
deed  contained  the  following  covenant: 

"And  the  aforesaid  David,  for  himsel!*,  his  heirs,  executors  and  administra- 
tors, doth  covenant,  promise,  grant  and  agree  to  and  with  the  aforesaid  Will- 
iam, his  heirs  and  assigns,  that  he,  the  said  William,  his  heirs  and  assigns,  shall 
and  may,  from  time  to  time,  and  all  time  hereafter,  dig,  take  and  carry  away 
all  iron  ore  to  be  found  within  the  bounds  of  the  said  David's  tract  of  land 
containing  two  hundred  and  eighty-two  acres,  provided  he,  the  said  William, 
his  heirs  and  assigns,  pay  unto  the  said  David,  his  heirs  or  assigns,  the  sum 
of  six  pence,  Pennsylvania  currency,  per  ton,  for  every  ton  taken  from  the 
premises  of  two  hundred  and  eighty-two  acres  aforesaid." 

Bennet  died,  and  Grubb  having  purchased  the  interest  of  ninety-four  out  of 
ninety-nine  of  his  representatives,  brought  this  action  on  the  case  against  Bay- 
ard, who  had  become  the  owner  of  the  two  hundred  and  eighty-two  acres  and 
had  taken  away  many  thousand  tons  of  iron  ore  from  that  tract  of  land.  It 
was  admitted  that  neither  Bennet  nor  those  claiming  under  him  had  ever  been 
hindered  in  the  enjoyment  of  the  grant,  otherwise  than  by  defendant's  taking 
away  the  ore  as  aforesaid,  if  that  can  be  held  to  have  been  a  hindrance.  Plea 
of  **  not  guilty."    Verdict  for  defendant,  and  motion  for  a  new  trial. 
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§  1013*  A  covenant  authorizing  a  grantee  to  dig  and  carry  away  hvn  ore 
c  mveya  no  property  in  the  ore  until  the  power  granted  has  heen  eosercised,  Tt  ie 
a  licenae,  not  a  conveyance. 

Opinion  by  Kane,  J. 

Is  there  anjUbing  in  the  deed  which  asserts  that  Foree  intended  to  do  more 
than  enter  into  the  ordinary  covenant  that,  so  long  as  there  was  iron  ore  on 
the  two  hundred  and  eighty-two  acres,  Bennet  and  his  assigns  might  work  it 
if  they  chose,  on  paying  a  certain  price  per  ton  J  I  find  the  legal  and  apt  phrase^ 
ology  in  which  a  lawyer  might  embody  such  a  covenant,  and  nothing  more. 
The  indenture  in  the  case  of  Doe  v.  Wood,  quoted  at  the  bar,  seems  to  me  to 
resemble  the  grant  of  an  exclusive  incorporeal  hereditament,  much  more  than 
the  covenant  before  us.  It  was  contended,  in  that  case,  that  it  should  be '^ re- 
garded as  a  lease,  and  there  was  much  in  the  words  that  gave  countenance  to 
such  an  interpretation.  Thus,  it  was  argued,  that  the  *^full  and  free  liberty  to 
dig  all  metals  and  minerals,  throughout  the  demised  lands,''  was  tantamount 
to  a  sole  grant  of  all  the  minerals,  since  two  individuals  could  not  both  have 
full  liberty  so  to  dig;  that  the  exclusive  right  which  was  engaged  for  to  the 
adits  or  shafts  amounted  to  an  exclusive  right  to  the  ore,  for  the  ore  could  not 
be  got  out  except  by  the  adits ;  that  the  right  to  erect  sheds,  to  make  water^ 
courses,  and  use  all  the  water  on  the  land,  showed  that  an  interest  passed  in 
the  soil;  that  the  limited  powers  which  were  reserved  to  the  lessor  pending 
the  term  of  passing  through  the  mines  for  the  purpose  of  working  other  mines 
adjacent;  and  still  more  the  right  of  re-entry,  in  case  of  breach,  which  was 
specially  set  out  in  the  deed, —  all  assume  that  while  the  term  continued  the 
grantee  had  an  estate;  and  that  this  was  supported  by  the  language  in  many 
parts  of  the  instrument,  which  spoke  of  the  'Mand  hereby  granted,"  the 
"ground  and  premises  hereby  granted,"  the  "land  or  ground  hereby  granted," 
etc.  The  court  was  of  opinion  that  the  indenture  amounted  only  to  a  license  to 
dig  and  work;  and  Chief  Justice  Abbott,  while  he  admitted  that  formal  words 
of  demise  were  not  necessary  to  pass  such  an  interest  in  the  soil  as  was  claimed, 
added  that,  whatever  doubts  the  expressions  referred  to  might  cast,  they  were 
not  sufficient  to  vary  the  construction  of  the  granting  words,  which  of  them- 
selves were  not  of  doubtful  import,  and  that  they  could  not  operate  to  extend  the 
grant,  by  converting  the  things  granted  from  chattels  personal,  when  gotten, 
into  a  chattel  real  previously  to  their  being  gotten.  P.  740,  1.  The  case  in 
Bingham,  which  the  plaintiff's  counsel  refer  to  as  destroyipg  the  value  of  Doe 
V.  Wood,  was  a  case  of  mutual  and  wellguarded  covenants,  which  not  only  au« 
thorized  the  licensees  to  raise  ore,  paying  therefor  a  certain  toll,  but  also  bound 
them  to  do  so  with  a  prescribed  degree  of  energy  and  effect  under  penalty  of  a 
forfeiture  —  a  circumstance  of  much  importance  in  determining  the  intent  of  the 
parties;  besides  which  they  must  have  contemplated  the  grant  of  an  assignable 
interest,  for  they  had  covenanted  that  the  license  might  be  assigned  by  deed. 

§  1014.  A  grant  of  a  power  to  dig  and  carry  away  irofi  ore^  without  more^ 
is  a  right  of  common^  and  does  not  exclude  the  owner  of  the  soil, 

II.  Bat  regarding  Force's  covenant  as  an  operative  grant,  what  is  the  right 

that  the  plaintiff  could  claim  under  it?    He  says  that  it  is  not  a  right  of  com' 

men,  but  a  right  that  excludes  the  owner  of  the  soil.     I  think  he  is  wrong  in 

this.     I  should  rather  call  it  a  right  of  common,  even  though  it  excluded  the 

owner  of  the  soil;  that  is  to  say,  so  far  as  the  policy  of  the  law  permits  him  to 

be  excluded.     Common  is  a  right  or  privilege,  says  Sir  Matthew  Hale  (Abr., 

tit.  Common),  which  one  or  more  persons  claim  to  take  and  use  in  the  natural 
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produce  of  another  man's  land.  It  may  therefore  be  exclusive,  or  rather  sole; 
for  'the  grant,  or  the  prescription  or  custom,  may  bo  in  favor  of  one  man  only. 
But  it  can  never  exclude  the  lord  of  the  soil  'from  his  reasonable  participation. 
In  Procter  v.  Mallorie,  1  Eolle,  365,  Coke,  J.,  says,  "Notwithstanding  a  grant 
of  common  sans  nonibre^  the  lord  may  common  with  the  grantee;  and  moreover 
the  grantee  must  use  the  common  with  a  reasonable  number."  And  the  re- 
porter adds,  "This  was  agreed  to  by  the  lord  chancellor."  And  in  two  cases 
in  the  Tear-books,  which  I  cite  from  Rolle's  Abridgment  (title  A,  Common,  pi. 
2;  and  title  I.,  Common  Sans  Norabre,  pi.  5),  the  same  position  is  atBrmed. 
The  owner  of  the  soil,  it  is  there  said,  hath  such  an  interest  in  the  soil,  that 
though  he  grant  a  right  of  common  sans  nomhre,  yet  the  grantee  cannot  use 
the  common  with  so  many  cattle  that  the  owner  cannot  have  common  enough 
for  his  own  cattle.  And  Coke  adds  (Co.  Litt.,  122  a)  that  "a  custom  or  pre- 
scription totally  to  exclude  the  owner  of  the  soil  is  unreasonable,  and  void  as 
against  law;  because  it  was  implied  in  the  first  grant  that  the  owner  of  the  soil 
should  have  common  also."  One  of  the  points  agreed  in  the  case  of  the  Lord 
Mountjoy  was  based  upon  this  doctrine;  where  it  is  said  that,  notwithstanding 
the  grant  of  the  right  to  dig,  etc.,  to  the  Lord  Mountjoy,  the  grantor,  his  heirs 
and  assigns,  owners  of  the  soil,  might  dig  there  also;  "  like  to  the  case  of  com- 
mon sa7is  nomhreP  And  the  same  is  relied  upon  as  undoubted  law  by  Lord 
Ellenborougb,  in  Chetham  v,  Williamson,  4  East,  469.  In  truth  the  only  ex- 
ception to  its  application  that  I  have  found  contended  for  in  the  books  is  in  the 
case  of  a  free  fishery,  mooted  in  a  case  in  2  Salkeld,  637,  Smith  v.  Kemp,  and 
discussed  in  Mr.  Hargrave's  note  on  Coke's  Littleton,  122. 

§  1015.  A  right  in  gross  to  tnine  is  essentially  integral  and  not  susceptihle  of 
apportion  ment* 

III.  But  would  such  a  hereditament  as  the  plaintiff  claims  to  have  be  sus- 
ceptible of  apportionment?  He  claims  that  it  is  a  right  in  gross;  I  have  given 
my  reason  already  for  regarding  it  as  a  right  in  common.  A  right  of  com- 
mon in  gross  sans  nonihre.     Can  such  a  right  be  apportioned? 

§  1016*  A  right  of  common  in  gross  and  sans  nornbre^  although  it  can  le  as- 
signed and  tnay  descend^  must  be  exercised  Jointly  and  not  severally. 

The  leading  case  upon  this  question  is  that  of  the  Lord  Mountjoy,  stated  in 
the  argument  of  the  counsel,  and  just  now  referred  to  by  me.  This  case 
thrpughout  bears  on  the  question  before  us.  It  denies  that  the  grantee  of  a 
right  to  mine  can  either  assign  his  right  to  a  third  person  for  a  part  of  the 
tract,  or  so  assign  an  undivided  interest  in  his  right  for  the  whole  tract  as  to 
confer  on  the  assignee  a  several  right  to  mine;  and  by  the  reason  which 
it  gives  for  a  continuing  right  to  mine,  in  the  grantor,  notwithstanding  his 
grant  to  another,  it  shows  that  the  case  would  not  differ,  whether  the  original 
mining  grant  were  or  were  not  in  its  terms  exclusive,  for  it  refers  to  the  anal- 
ogy of  a  common  sans  nomlre,  in  which,  as  we  have  seen,  the  owner  of  the 
soil  cannot  be  excluded,  but  may  complain  that  he  is  surcharged,  even  against 
his  own  grantee,  of  common  unlimited.  In  other  words,  the  case  decides  that 
a  right  in  gross  to  mine,  whether  in  terms  exclusive  or  not,  is  essentially  inte- 
gral, and  not  susceptible  of  apportionment.  And  this  may  bo  the  meaning  of 
Treby,  C.  J.,  where  he  says  (Weekly  Wildraan,  1  Ld.  Raym.,  407):  "although 
a  common  sans  nombre  may  be  granted  at  this  day,  yet  such  grantee  cannot 
grant  it  over."  And  a  similar  explanation  may  perhaps  reconcile  the  opinion 
expressed  in  Sheppard's  Touchstone,  p.  233,  to  the  same  effect  with  the  remark 
of  Treby,  and  the  case  in  the  Year-book,  18  Edw.  4,  84,  which  the  annotators 
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cite  as  in  opposition  to  their  text.  The  incorporeal  hereditament  may  well  be 
assignable,  and  yet  not  apportionable.  The  assignment  may  have  legal  effect, 
but  if  it  be  to  more  than  one,  the  assignees  take  together  an  indivisible  en- 
tirety. Such  I  apprehend  to  be  clearly  the  law  laid  down  in  Lord  Mountjoy's 
case,  and  I  have  no  reason  to  suppose  that  the  law  of  England  is  different  at 
this  day.  To  the  same  effect  is  Leyman  v,  Abeel,  in  New  York,  16  Johns.,  30, 
the  points  decided  in  which  are  well  condensed  in  the  syllabus.  "The 
grantee  in  fee  of  a  right  of  common  in  gross  and  without  number  may  alien 
it,  and  it  descends  to  his  heirs,  but  it  cannot  be  aliened  in  such  a  way  as  to  give 
the  entire  right  to  several  persons,  to  be  enjoyed  by  each  separately ;  and 
where  it  descends  to  several  persons,  as  tenants,  in  common,  or  parceners,  it 
seems  that  it  cannot  be  divided  between  them,  but  that  there  must  be  a  joint 
enjoyment  of  it;  nor  can  one  of  the  tenants  alone  convey  a  right  in  the  common, 
but  they  may  jointly  aliene  their  rights."  The  same  principle  is  carried  out  in 
Van  Rensselaer  v.  Radcliff,*10  Wend.,  639,  where  Chief  Justice  Savage  de- 
cides that  "common  of  estovers,  if  divided  by  the  act  of  the  party,  is  extin- 
guished; if  by  descent  cast,  must  be  exercised  by  the  heirs  jointly."  The 
extinguishment  of  the  right  by  an  assignment  of  it  in  part  is,  I  suppose,  de- 
duced from  this  consideration,  that,  the  right  being  essentially  an  entire  one,  and 
the  whole  neither  passing  to  the  assignee  nor  continuing  in  the  assignor,  it  re- 
mains no  longer  in  any  one. 

And  all  this  is  in  harmony  with  the  ancient  law  of  qualified  and  incorporeal 
hereditaments.  Thus  a  condition  may  not  be  apportioned,  but  is  determined 
by  license  as  to  part.  Dumpor's  Case,  4  Rop.,  119  b;  S.  C,  1  Smith,  Lead.  Cas., 
15.  And  a  right  of  way  in  gross  doth  not  pass  to  several  by  assignment;  and 
though  a  rent  charge  may  be  apportioned,  as  by  an  apportionment  of  the  soil, 
in  respect  to  which  it  is  reserved,  or  so  far,  at  least,  that  parceners  may  take  it 
(Co.  Litt,  164a,  165b),  or  a  rent  service,  for  it  is  to  the  advantage  of  the  lord 
(Doo  V.  Meyler,  2  Maule  &  S.,  276),  as  parceners  may  also  take  a  corody  cer- 
tain, or  an  advowson,  or  a  right  of  mill  certain;  yet  this  is  only  where  the 
division  of  the  inheritance  would  not  prejudice  another,  for  in  the  case  of 
estovers  or  corody  uncertain,  or  piscary  or  turbary  sans  nomhre,  there  can  be 
no  apportionment;  and  the  reason  why  parceners  take  in  such  case  at  all 
seems  to  be  that  they  make  but  one  heir  in  law,  and  therefore  they  must  join 
in  actions  real,  and  if  disseized,  in  one  assize.  Co.  Litt.,  164a.  As  they  must 
also  join  (and  so  must  tenants  in  common,  qua  parceners  under  our  American 
statutes  of  descent)  when  damages  are  to  be  recovered  for  a  tort  done  to  their 
lands.     Daniels  r.  Daniels,  7  Mass.,  137. 

I  take,  then,  the  law  to  be,  that  if  an  incorporeal  hereditament  passed  by  the 
words  of  Force's  covenant  to  Bennet,  it  was  one  not  susceptible  of  apportion- 
ment; that  it  passed  by  his  death  to  his  heirs  jointly,  and  can  only  be  enjoyed 
by  them  jointly,  and  as  one  tenant;  that  the  assignees  of  the  heirs  stand  in  no 
better  plight  than  the  heirs  themselves,  and  can  have  no  separate  enjoyment 
of  the  mining  right,  and  that  neither  heirs  nor  assigns,  nor  both,  can  claim  to 
exclndo  the  heirs  and  assigns  of  Force,  owners  of  the  soil,  from  a  right  to  dig 
ore  in  common  with  them. 

§  101 7.  If  it  appears  that  plaintiff  is  tenant  in  common  with  others^  not 
parties^  he  cannot  Tnaintain  an  action  for  a  right  of  common  in  gross. 

3.  There  remains  the  third  inquiry,  Can  this  suit  be  maintained,  on  proof  of 
an  apportioned  interest,  the  defendant  not  having  pleaded  an  abatement?  The 
plaintiff  claims  not  as  a  tenant  in  common  with  others,  but  as  the  exclusive 
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owner  of  a  several  right;  and  he  cannot  now  turn  round,  and,  asserting  a  ten- 
ancy in  common  instead,  exclude  the  defense  from  showing  that  he  does  not 
legally  represent  the  interests  which  on  this  amended  view  of  his  title  should 
have  united  in  the  institution  of  the  suit.  The  right  which  he  asserted  was  an 
exclusive  one  in  himself,  according  to  some  of  the  counts,  and  one  that  ex- 
cluded the  defendant  according  to  the  others.  And  in  one  form  or  the  other 
it  was  the  basis  of  his  suit.  The  case  fails  unless  his  proofs  support  this  ex- 
clusiveness  of  claim. 

§  1018.  A  right  to  dig  iron  ore  on  the  land  of  afiother  is  an  incorporeal  here- 
ditament and  does  not  carry  a  title  to  the  ore. 

Opinion  by  Griee,  J. 

Assuming,  for  the  argument,  the  plaintiff  to  be  the  assignee  of  the  whole 
right  which  was  vested  in  Bennet,  and  that  it  is  a  grant  upon  sufficient  consid- 
eration, let  us  inquire,  what  is  granted?  Kot  the  iron  ore.  This  the  plaintiff 
properly  admits  in  his  declaration,  where  he  defines  his  interest  under  the  deed 
as  a  ^^ right  and  privilege  to  dig,  take  and  carry  away  »V<?n  ore  to  he  found^^  in 
the  land  of  defendant.  If  it  had  been  a  grant  of  an  absolute  property  in  all 
the  iron  ore  in  the  tract,  the  deed  would  have  been  insufficient  to  confer  title 
without  livery  of  seizin,  and  the  statute  of  limitations  a  bar  to  the  claim.  A 
right  or  privilege  to  dig  and  carry  ore  from  the  land  of  another  is  an  incor- 
poreal hereditament, —  a  right  to  be  exercised  on  the  land  of  another.  It  is  a 
license  irrevocable,  w^hen  granted  on  sufficient  consideration.  It  may  be  de- 
mised for  years  or  granted  in  fee;  it  is  assignable.  The  grantee  or  assignee  of 
such  a  license,  right  or  privilege  to  be  exercised  in  the  land  of  another  has  no 
such  title  to  the  ore  that  he  can  support  trover  against  the  owner  of  the  land 
for  ore  or  coal  raised  by  him.  Chetham  v.  Williamson,  4  East,  476.  On  this 
subject  I  may  adopt  the  words  of  Ix>rd  Tenterden  in  one  of  the  cases  relating 
to  mines,  quoted  at  the  bar.  Doe  v.  Wood,  2  Barn.  &  Aid.,  724,  738.  "This 
indenture  in  its  granting  part  does  not  purport  to  demise  the  land  or  the  metals 
or  the  minerals  therein  comprised.  The  usual  technical  words  of  demising 
such  matters  are  well  known  and  usually  adopted  in  a  formal  deed  when  the 
intent  is  to  demise  the  land  or  metals  or  minerals.  But  the  purport  of  the 
granting  part  of  this  indenture  is  to  grant  for  the  term  therein  mentioned 
(here  in  fee)  a  liberty,  license,  power  and  authority  to  dig,  work,  mine  and 
search  for  metals,  minerals,  in  and  throughout  the  lands  described,  and  to  dis- 
pose of  the  ore,  etc.,  that  shovld  he  found  within  the  term^  to  the  use  of  the 
grantee,  etc.  Instead,  therefore,  of  parting  with  or  granting  all  the  ore  that 
was  then  existing  on  the  land,  its  words  import  a  grant  of  such  parts  thereof 
as  should,  upon  the  license  or  power  given  to  search  and  get,  be  found  within 
the  described  limits;  which  is  nothing  more  than  a  grant  of  a  license  to  search 
and  get  (irrevocable,  indeed,  on  account  of  its  carrying  an  interest),  with  a  grant 
of  such  of  the  ore  only  as  should  be  found  and  got,  the  grantor  parting  with 
no  estate  or  interest  in  the  rest." 

§  1019.  A  grant  of  a  right  to  dig  all  the  inon  ore  to  he  found  does  not  exclitde 
the  grantor,     ''^  AlV*  relates  to  tlie  extent^  not  the  exclusiveness,  of  the  grant, 

2.  Is  the  right  granted  one  that  is  exclusive  of  the  owner  of  the  soil?  Much 
stress  has  been  laicl  upon  the  word  all  in  this  grant,  as  having  the  effect  of 
making  it  exclusive.  But  so  important  a  restriction  cannot  be  deduced  from 
so  equivocal  an  expression.  The  deed  has  been  drawn  by  a  very  able  convey- 
ancer.    He  seems  to  have  had  Lord  Mountjoy's  case  in  his  mind  at  the  time. 
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He  employs  none  of  the  apt  and  well  known  terms  or  phraseology  to  indicate 
an  intention  of  giving  an  exclusive  right  as  against  the  grantor  himself.  The 
grant  of  a  right  to  dig,  take  and  carry  away  "  all "  iron  ore  to  be  found  within 
the  bounds,  etc.,  shows  the  extent  of  the  license,  but  not  its  exclusiveness.  The 
grantee  may  dig,  take,  etc.,  of  any  or  all  the  ore  he  can  find  on  the  land,  but 
be  has  no  exclusive  right  in  any  of  it  till  he  finds  it  and  digs  it.  It  is  a  right 
without  stint  as  to  quantity,  and  Lord  Mountjoy's  case  likens  it  to  the  grant  of 
a  right  of  common  sans  nomhre  which  does  not  exclude  the  owner.  This  is  a 
point  decided  in  Lord  Mountjoy's  case  as  reported  by  Coke,  Leonard  and 
God  bolt. 

§  1020.  A  grant  of  a  right  to  dig  iron  ore  is  one  and  indivisible.  It  is  a 
question  of  right  and  not  of  pleading. 

3.  Did  the  evidences  given  by  the  plaiutiff  support  the  allegation  that  he 
was  possessed  of  the  exclusive  right  to  dig,  etc.,  assuming  that  the  deed  in 
question  conferred  an  exclusive  right  on  Bennet  to  dig,  take  and  carry  away 
the  iron  ore  on  this  tract  of  land  ?  The  right,  license  or  liberty  granted  to 
Bennet  is  in  its  nature. one  and  indivisible.  Unless  the  plaintiff  is  clothed  with 
the  whole  he  has  nothing.  A»  of  other  things  indivisible,  it  may  be  held  by 
one  or  more  as  joint  tenants.  But  they  hold  per  my  et  per  tout  (not  as  Black- 
stone  has  erroneously  interpreted  it,  "by  the  half  or  moiety  and  by  all"),  but 
"by  fwthing  and  by  a/Z"  (7  Mann.,  G.  &  S.,  452,  in  note),  or,  in  the  language 
of  Bracton :  **  Quilibit  toturn  habet  et  nihil  hdbet^  scilicet  totum  in  communi  et 
nihil  separatim per  se.^^  As  a  right  to  be  exercised  in  the  land  of  another  it  is 
an  indivisible  unit.  Whether  the  plaintiff  has  one  ninety-ninth  or  ninety-four 
ninety-ninths  makes  no  difference.  If  he  has  not  the  whole  he  has  nothing. 
It  is  a  question  of  title  and  not  of  pleading.     The  case  of  Lord  Mountjoy  is 

conclusive  on  this  point  also.  , 

J^euf  trial  refused. 

Opinion  by  Grier,  J. 

As  the  opinions  heretofore  delivered  by  the  respective  members  of  this  court 
on  the  questions  argued  on  the  motion  for  a  new  trial  may  possibly  bo  con- 
strued as  arriving  at  the  same  result  by  a  different  course  of  reasoning;  and 
may  be  considered  as  deciding  the  present  motion  only,  without  any  definite 
opinion  of  the  whole  court,  as  to  the  nature  or  construction  of  the  covenant  in 
the  deed  of  1769,  we  state  the  following  propositions  as  ruled  by  the  whole 
courty  in  which  we  agree,  without  repeating  the  authorities  or  all  the  reasons 
which  might  be  urged  in  support  of  them,  and  for  which  we  refer  to  our  sev- 
eral opinions,  as  delivered. 

Ist.  For  the  purposes  of  the  present  decision,  we  assume  that  the  covenant 
in  question  contains  a  grant  in  fee  to  Bennet  and  his  heirs  for  a  sufficient  con- 
sideration to  be  paid. 

§1021.  A?i  incorporeal  hereditament. 

2d.  We  decide  that  the  thing  granted  is  not  the  iron  ore  contained  in  the 
land  of  defendant,  but  an  incorporeal  hereditament,  a  right,  or  license,  or  lib- 
erty, well  described  in  the  plaintiff's  declaration  as  "  a  right  and  privilege  to 
dig,  take  and  carry  away  "  aU  or  any  iron  ore  to  be  found  in  the  land  of  de- 
fendant It  is  a  license  irrevocable,  which  may  be  demised  for  a  term  of 
years,  or  assigned  in  fee. 

§  1022.  jy^o  title  accrues  until  the  right  is  exercised. 

3d.  That  until  the  grantee  or  his  assigns  exercised  this  privilege  by  digging^ 
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taking,  etc.,  iron  ore  found  in  the  land,  they  had  no  property  i?i  the  ore  that 
would  support  an  action  of  trover  for  the  same. 

§  1023.  ^'All "  defines  extent,  hut  does  not  exclude  ilie  grantor. 

4rth.  That  the  effect  of  the  word  ''  aU  "  in  this  grant  is  not  to  give  an  exclusive 
right  as  agaijist  the  grantor.  It  describes  the  extent  to  which  the  license  may 
be  exercised,  not  its  exclusiveness.  It  is  a  grant  of  a  right  to  take  ore  without 
stint,  and  is  aptly  compared  to  a  right  of  common  in  gross  sans  nombre,  which 
does  not  exclude  the  lord  or  owner  of  the  land  out  of  which  it  is  granted. 

5th.  That  such  a  right  is  indivisible,  and  unless  the  plaintiff  as  assignee  is 
clothed  with  the  whole,  be  has  nothing,  and  cannot  support  this  suit  as  against 
the  owner  of  the  land. 

6th.  And  lastly :  That  the  case  of  the  Lord  Mountjoy,  as  reported  by  sev- 
eral authgritative  reporters,  and  among  them  by  Lord  Coke  in  his  Comment- 
ary, is  directly  in  point  on  both  parts  of  the  case,  and  rules  it.  Its  authority 
has  never  been  questioned,  and  the  application  of  its  doctrines  to  this  case 
results  in  a  conclusion  which  accords  with  our  reason  and  our  sense  of  justice. 

BALTIMORE  v.  BALTIMORE  RAILROAD. 
(10  WaUace,  543-553.     1870.) 

Ebbob  to  U.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  The  city  of  Baltimore,  being  interested  in  the  com- 
pletion of  the  Baltimore  &  Ohio  Railroad,  agreed,  in  1854:,  to  lend  the  company 
money  and  to  issue  the  bonds  of  the  city  therefor,  the  company  to  mortgage 
its  road  for  the  amount  of  the  bonds  and  to  pay  to  the  city  the  amount  of  in- 
terest which  would  be  due  by  the  city  to  the  bondholders,  and  to  pay  the 
incidental  expenses.  In  1862,  under  the  national  income  tax  law,  the  company 
was  compelled  to  pay  three  per  cent,  on  th^  interest  due  the  city  to  the  revenue 
collector,  which  it  did  under  protest,  having  first  notified  the  city  and  deducted 
the  amount  from  the  payment  of  interest  due  the  city.  The  city  thereupon 
sued  the  road. 

§  1024.  The  tax  was  not  an  expense  incidental  to  the  issue  of  the  bonds,  and 
the  city  has  no  cause  of  action  against  the  company  because  the  tax  was  paid 
by  it. 

Opinion  by  Mr.  Justice  Davis. 

It  is  contended,  on  the  part  of  the  city,  that  if  the  tax  in  question  be  a  law- 
ful exaction  by  the  United  States,  the  burden  of  it  must  be  borne  by  the  com- 
pany,* and  that  the  obligation  of  the  company  to  the  city  is  not  changed  by 
reason  of  the  imposition  and  collection  of  the  tax.  Whether  this  be  so  or  not 
depends  on  the  nature  of  the  contract  between  the  parties,  for  the  company 
was  authorized  to  withhold  the  tax,  unless  it  had  contracted  with  the  city  to  pay 
it.  13  Stat,  at  Large,  284..  The  position  taken  by  the  city  is,  that  the  com- 
pany was  bound  to  pay  the  full  amount  of  the  interest  without  deduction,  be- 
cause of  the  following  words  in  the  defeasance  clause  of  the  mortgage:  ^' And 
shall  pay  all  and  any  expense  incidental  to  the  issue  of  any  of  the  bonds."  It 
is,  therefore,  necessarj'^  to  construe  these  words,  and  there  is  no  difficulty  about 
it  when  we  consider  the  subject-matter  about  which  they  were  employed.  The 
word  expense  may  mean  one  thing  in  one  case  and  quite  a  different  thing  in 
another.     Its  meaning  in  this  case  cannot  be  mistaken. 

To  carry  out  the  arrangement  between  the  parties  required  a  considerable 
expenditure  of  money  for  printing,  clerk  hire,  stationery,  advertising,  and  simi- 
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lar  matters.  These  expenses  were  incidental  to  the  issue  of  the  bonds,  and  it 
was  right  and  proper  that  the  railroad  company  —  the  party  to  bo  benefited  by 
the  transaction — should  pay  them.  And  it  agreed  to  do  so;  but  this  agree- 
ment cannot  be  extended  to  cover  the  tax  in  question,  for  in  no  sense  is  it  an 
expense  incidental  to  the  issue  of  the  bonds.  At  the  date  of  the  mortgage 
(lb5i)  there  was  no  tax  of  the  kind,  nor  any  reasonable  expectation  of  one. 
If  there  had  been,  it  is  easy  to  see  that  appropriate  words  applicable  to  the 
subject  would  have  been  used.  But  the  words  which  were  used  did  not  relate 
to  the  subject  of  taxation  at  all,  and  it  is  very  certain  that  the  possibility  of 
taxation  was  not  in  the  contemplation  of  either  of  the  parties  to  the  mort- 

It  is  unnecessary  to  discuss  the  general  rules  of  law  affecting  the  relations  of 
principal  and  surety,  and  to  show  in  what  state  of  case  a  surety  is  required  to 
save  bis  principal  from  loss,  because  these  rules  are  not  applicable  to  this  case. 
It  is  always  competent  for  parties  capable  of  entering  into  a  business  arrange- 
ment to  fix  the  terms  of  it,  and  to  declare  what  shall  be  their  respective  rights 
and  liabilities  under  it.  If  the  court  can  in  any  case  see  that  this  has  been 
done,  it  is  required  to  give  effect  to  the  contract  which  the  parties  chose  to 
make  for  themselves,  although,  in  the  absence  of  a  special  agreement  on  the 
subject,  the  rule  to  determine  the  rights  of  the  parties  might  be  different.  The 
parties  to  this  suit  have  made  a  contract  in  relation  to  a  matter  of  interest  to 
both,  and  have  settled  what  each  shall  do.  To  hold  one  of  them  responsible  for 
contingencies  not  provided  for,  and  not  even  anticipated  when  the  contract  was 
e.xecuted,  would  be  to  disregard  instead  of  giving  effect  to  the  will  of  the  par- 
ties. 

It  is  contended,  however,  by  the  city,  that  the  securities  of  a  municipality 
like  Baltimore  are  not  taxable  by  the  national  government,  and  therefore  the 
tax  in  question  was  an  unlawful  exaction.  This  presents  an  important  ques- 
tion ;  but  the  city  is  not  in  a  condition  to  raise  it,  and,  under  the  circumstances, 
can  have  no  cause  of  action  against  the  company  for  paying  the  tax.  It  is 
difficult  to  see  in  what  respect  the  company  failed  to  discharge  its  duty  in  re- 
gard to  this  subject.  It  occupied  the  position  of  a  stakeholder,  owing  the  money 
either  to  the  city  or  the  United  States,  and  wholly  indifferent  to  which  of  the 
parties  it  should  be  paid.  It  notified  the  city  that  the  United  States  were  en- 
forcing the  collection  of  the  tax,  and  did  not  pay  it  until  it  was  obliged  to  do 
so  to  avoid  the  consequences  provided  for  in  the  act  in  case  of  refusal,  and  not 
then  without  a  written  protest  stating  distinctly  all  the  grounds  of  objection 
claimed  by  the  city  to  the  assessment  and  collection  of  the  tax.  In  this  condi- 
tion of  things,  if  the  city  felt  itself  aggrieved  by  the  action  of  the  officers  ad- 
ministering the  internal  revenue  laws  in  a  matter  of  interest  to  it,  and  not  the 
company,  it  should  have  stepped  in,  and  taken  upon  itself  the  burden  of  test- 
ing the  legality  of  the  assessment  and  collection  of  this  tax  by  instituting 
proper  proceedings  to  recover  back  the  money.  This  it  was  authorized  to  do 
by  these  laws,  which  not  only  provide  for  the  manner  of  collecting  the  revenue, 
but  also  furnish  a  mode  of  redress  to  the  party  who  has  suffered  injury  by  their 
administration.  City  of  Philadelphia  v.  The  Collector,  6  Wall.,  731;  Nichols 
V.  United  States,  7  id.,  130-1;  The  Assessors  v.  Osborne,  9  id.,  571. 

If  there  were  injury  at  all,  the  city  sustained  it,  and,  as  it  did  not  avail  itself 
of  the  privilege  to  sue,  it  cannot  turn  round  and  litigate  the  legality  of  the  tax 
with  the  railroad  company.  This  tax  was  exacted  under  color  of  law,  and  the 
company,  having  notified  the  city  of  the  demand  of  the  United  States  and  the 
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proceedings  taken  to  enforce  it,  and  haviqg  protested  against  its  collection, 
were  justified  in  paying  it.  And  it  cannot  be  required  in  tbis  state  of  case, 
on  its  own  behalf,  to  test  the  correctness  of  the  ruling  of  the  revenue  officers. 

Judgment  affirmed. 

GRAND  TOWER  COMPANY  u.  PHILLIPS. 
(28  Wallace,  471-480.     1874.) 

Ebbor  to  U.  S  Circuit  Court,  Southern  District  of  Illinois. 

Statement  of  Facts. — Phillips  &  St.  John  sued  the  Grand  Tower  Company 
for  damages  for  breach  of  a  contract  to  deliver  coal.  It  was  alleged  that  the 
defendant  entered  into  a  written  agreement  to  deliver  a  certain  quantity  of 
coal  in  each  of  the  months  between  the  15th  of  February  and  the  15tli  of 
December  during  the  years  1870,  1871  and  1872;  that  it  failed  to  deliver  the 
quantity  due  for  October,  1870;  that  plaintiffs  elected  to  take  the  amount  in 
default  in  November,  but  that  the  company  failed  and  refused  to  deliver  the 
same,  as  well  as  the  amount  due  for  November.  The  questions  in  the  case 
arose  upon  the  cpnstruction  of  the  following  stipulations  contained  in  the  con- 
tract: ^'It  is  further  mutually  agreed,  that  if  for  any  other  than  the  unavoid- 
able causes  hereinbefore  mentioned,  and  through  no  fault  of  the  said  Phillips  & 
St.  John,  the  parties  of  the  second  part,  the  said  Grand  Tower  Company,  party 
of  the  first  part,  shall  fail  in  any  one  month  to  deliver  all  or  any  part  of  the 
quota  of  coal  to  which  the  parties  of  the  second  part  may  be  entitled  in  such 
month,  the  party  of  the  first  part  shall  pay  to  the  parties  of  the  second  part, 
as  liquidated  damages,  twenty-five  cents  for  each  and  every  ton  which  it  may 
have  so  failed  to  deliver;  or  instead  thereof,  the  parties  of  the  second  part  may 
elect  to  receive  all  or  any  part  of  the  coal  so  in  default  in  the  next  succeeding 
month,  in  which  case  the  quota  which  the  party  of  the  first  part  would  other- 
wise have  been  bound  to  deliver  under  this  contract  shall  be  increased  in  such 
succeeding  month  to  the  extent  of  the  quantity  in  default." 

Opinion  by  Mb.  Jus'ncE  Bbadley. 

The  court  below  was  of  the  opinion  that  the  plaintiffs  were  entitled  to  the 
actual  damages  sustained  by  them  by  the  non-de)ivery  of  the  quotas  of  coal  for 
October  and  November,  1870. 

I  1025.  Measure  of  recovery  on  default  in  the  delivei^y  of  coal  in  monthly 
quotas. 

The  question  whether  this  view  was  right  or  not  depends  upon  the  true  con- 
struction of  the  agreement  made  by  the  parties,  and  we  are  of  opinion  that  the 
view  taken  by  the  court  below  on  this  point  was  correct.  It  is  evident  from 
an  inspection  of  the  contract  that  the  election  given  to  the  plaintiffs  to  receive 
in  the  following  month  the  coal  which  they  were  entitled  to  receive  and  did 
not  receive  in  a  particular  month  was  a  substitute  for  the  liquidated  damages 
of  twenty-five  cents  per  ton.  With  regard  to  that  particular  amount  of  coal 
the  rule  of  liquidated  damages  was  at  an  end.  The  agreement  did  not  carry  it 
forward  to  the  following  month.  It  imposed  upon  the  defendant  the  obliga- 
tion, if  the  plaintiffs  so  elected,  to  furnish  the  coal  itself  instead  of  paying  the 
liquidated  sum.  If  not  so,  what  was  the  option  worth?  It  amounted  to  noth- 
ing more  than  the  right  of  giving  to  the  defendant  another  month  to  furnish 
the  coal.  Surely  they  would  have  had  that  right  without  stipulating  for  it  ia 
t;bis  solemn  >vay.     Had  not  this  option  been  given  to  the  plaintiffs  the  defend- 
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ant  would  have  had  the  option  either  to  furnish  the  coal  op  to  pay  the  twenty- 
five  cents  per  ton  for  not  furnishing  it  —  a  sura  which  they  could  very  well 
afford  to  pay  upon  a  slight  rise  in  the  market  prices.  It  was  evidently  the  very 
purf>ose  of  the  option  given  to  the  plaintiffs  to  avoid  this  oppressive  result. 
They  could  require  the  coal  to  be  furnished  at  all  events,  and  if  they  elected  to 
do  this,  it  was  the  duty  of  the  defendant  to  furnish  it.  The  contrary  construc- 
tion would  make  the  stipulation  worse  than  useless:  The  plaintiffs  might  con- 
tmue  to  exercise  their  election  to  receive  the  coal,  month  after  month,  without 
avail,  and  at  the  end  find  themselves  exactly  at  the  point  they  started  from  — 
forced  to  accept  the  twenty-five  cents  per  ton. 

The  law  affords  many  analogies  in  accordance  with  the  views  we  have  taken. 
Thus,  by  the  common  law,  a  gift  of  property  to  several  in  common,  and  when 
either  of  them  dies  a  gift  of  his  share  to  the  survivors,  does  not  subject  that 
share  to  further  survivorship  unless  it  is  so  expressly  provided.  So  a  condition 
not  to  underlet  without  license  does  not  extend  to  a  sub-tenant.  Instances  of 
this  kind  might  be  multiplied  at  will. 

§  1026.  rule  as  to  the  measure  of  damages  in  such  case. 

But  whilst  we  concur  with  the  court  below  on  this  point,  which  is  the  most 
importaint  point  in  the  cause,  there  are  certain  assignments  of  error  which 
seem  to  be  well  taken  and  will  require  a  reversal  of  the  judgment.  These 
relate  to  the  admission  of  evidence  which  may  have  affected,  and  probably  did 
seriously  affect,  the  amount  of  the  verdict. 

In  regard  to  the  measure  of  damages,  the  plaintiffs  were  allowed  to  show 
the  prices  of  coal  during  November  and  December,  1S70,  at  all  points  on  the 
Mississippi  below  Cairo  even  to  New  Orleans.  And  the  court  charged  the  jury, 
against  the  exceptions  of  the  defendant,  that  the  true  measure  of  damages  was 
the  cash  value  during  those  months  of  the  kind  of  coal  mentioned  in  the  con- 
tract, at  Cairo,  or  points  below  it  on  the  Mississippi  river,  after  deducting  the 
contract  price  of  the  coal  and  the  cost  and  expense  of  transporting  it  thither, 
and  making  due  allowance  for  the  risk  and  hazard  of  such  transportation. 
Now  although  it  is  probable  that  the  plaintiffs  could  have  got  the  prices  which 
the  evidence  showed  were  obtained  for  coal  at  and  below  Cairo,  had  their  coal 
been  furnished  according  to  the  agreement,  yet  the  rule  of  law  does  not  allow 
so  wide  a  range  of  inquiry,  but  regards  the  price  at  the  place  of  delivery  as 
the  normal  standard  by  which  to  estimate  the  damage  for  non-delivery.  It  is 
alleged  by  the  plaintiffs  that  this  rule  would  have  been  a  futile  one  in  their 
case,  because  no  market  for  the  purchase  of  coal  existed  at  Grand  Tower,  ex- 
cept that  of  the  defendant  itself,  which,  by  the  very  hypothesis  of  the  action, 
refused  to  deliver  coal  to  the  plaintiffs,  and  which  had  the  whole  subject  in  its 
own  control.  This  is  certainly  a  very  forcible  answer  to  the  proposition  to 
make  the  price  of  coal  at  Grand  Tower  the  only  criterion.  It  is  apparent  that 
the  plaintiffs  would  be  obliged  to  resort  to  some  other  source  of  supply  in  order 
to  obtain  the  coal  which  the  defendant  ought  to  have  furnished  them.  And  it 
would  not  be  fair,, under  the  circumstances  of  the  case,  to  confine  them  to  the 
prices  at  which  the  defendant  chose  to  sell  the  coal  to  other  persons.  The  true 
rale  would  seem  to  be  to  allow  the  plaintiffs  to  show  the  price  they  would  have 
bad  to  pay  for  coal  in  the  quantities  which  they  were  entitled  to  receive  it 
under  the  contract,  at  the  nearest  available  market  where  it  could  have  been 
obtained.  The  difference  between  such  price  and  the  price  stipulated  for  by 
their  contract,  with  the  addition  of  the  increased  expense  of  transportation 
and  hauling  (if  any),  would  be  the  true  measure  of  damages.     To  this  is  prop- 
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erly  to  be  added  the  claim  (if  any)  for  keeping  boats  and  barges  ready  at 
Grand  Tower  for  the  receipt  of  coal. 

But  the  prices  of  coal  at  New  Orleans,  at  Natchez  and  other  places  of  dis- 
tribution and  sale,  although  they  might  afford  a  basis  for  estimating  the  profits 
which  the  plaintiffs  might  have  made  had  the  coal  stipulated  for  been  delivered 
to  them,  cannot  be  adopted  as  a  guide  to  the  actual  damage  sustained  so  long 
us  anv  more  direct  method  is  within  reach. 

§  1027.   Cei'tain  evidence  inadm  issible. 

Another  point  in  which  the  court  erred  in  the  course  of  the  trial  was  in  the 
admission  of  the  letters  of  Oliphant,  the  president  of  the  Grand  Tower  Com- 
pany, containing  his  private  instructions  to  and  correspondence  with  the  local 
agent  at  Grand  Tower.  This  evidence  was  clearly  inadmissible  «]nder  the  issue, 
and  shpuld  have  been  excluded.  The  particular  reasons  or  motives  which  the 
company  or  its  officers  may  have  had  in  not  furnishing  coal  to  the  plaintiffs 
were  not  in  issue.    Judgment  reversed  and  a  venire  de  novo  awarded. 


UNITED  STATES  v.  GRANITE  COMPANY. 
(15  Otto,  87-41.     1881.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  The  Granite  Company  contracted  to  furnish  stone 
for  a  public  building,  and,  not  being  satisfied  with  the  official  construction  of 
the  contract,  brought  suit  in  the  court  qf  claims.  The  clause  in  dispute  was  as 
follows:  The  United  States  agreed  to  pay  for  stone  delivered  "  the  sum  of 
sixty -five  cents  per  cubic  foot  lor  all  stones  when  the  quarried  dimensions  do 
not  exceed  twenty  cubic  feet  in  each  stone,  and  one  cent  additional  for  every 
cubic  foot  of  those  having  such  dimensions  exceeding  twenty  feet." 

Opinion  b3'^'MR.  Justice  Field. 

The  clause  of  the  contract  in  question,  upon  the  interpretation,  of  which  the 
determination  of  this  case  must  de|)end,  divides  the  stones  to  be  delivered  into 
two  classes, —  those  whose  dimensions  do  not  exceed  twenty  cubic  feet,  and 
those  whose  dimensions  do  exceed  that  number  of  cubic  feet.  For  those  of  the 
drst  class  the  price  is  fixed  at  sixtj'-flve  cents  a  cubic  foot.  For  those  of  the 
second  class  the  price  per  cubic  foot  is  fluctuating,  increasing  with  the  size  of 
the  stone;  but  the  mode  of  ascertaining  this  price  is  prescribed.  It  is  to  add  to 
the  sixty-five  cents  as  many  cents  as  there  are  cubic  feet  in  the  stone;  and  this 
sum  will  constitute  the  price  per  cubic  foot.  The  last  clause  must,  therefore, 
be  read  as  if  the  words  "  per  cubic  foot "  were  inserted  in  it;  thus,  "one  cent 
additional  [per  cubic  foot]  for  every  cubic  foot"  of  the  larger  stones,  that  is, 
for  the  whole  number  of  such  feet  in  the  stone.  It  will  serve  to  remove  doubt 
as  to  the  meaning  of  the  clause  if  we  look  at  it  with  the  insertion  of  these 
words  after  eliminating  the  provision  as  to  the  smaller  stones.  It  will  then 
read  thus:  ^^The  party  of  the  first  part  hereby  covenants  and  agrees  to 
pay  .  .  .  the  sum  of  sixty-five  cents  per  cubic  foot  for  all  stones  .  .  . 
and  one  cent  additional  [per  cubic  foot]  for  every  cubic  foot"  of  the  stones; 
that  is,  sixty-five  cents  for  each  cubic  foot  plus  one  cent  for  every  cubic  foot  in 
the  stone.  This  is  the  interpretation  for  which  the  claimant  contends;  and  it 
appears  to  us  to  be  the  only  one  permissible  from  the  language  used.  The  in- 
terpretation adopted  by  the  treasury  department  requires  the  interpolation  of 
terms  excepting  from  the  computation  the  first  twenty  feet;  and  this  exception 
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is  inconsistent  with  the  provision  that  for  ** every  cubic  foot"  of  the  larger 
Stones  an  additional  price  is  to  be  paid. 

§  102S.  Const ntction  of  contracts, 

Xor  is  there  anything  unreasonable  in  the  increased  price  for  the  larger 
stones  required  by  this  interpretation.  Every  contract  must  be  considered 
with  reference  to  the  subject  in  respect  to  which  it  is  made,  and  its  language 
construed  accordingly^.  It  was  stated  by  counsel  on  the  argument,  and  the 
fact  is  a  matter  of  common  knowledge,  that  with  builders,  materialmen  and 
architects  the  value,  and  consequently  the  price,  of  dressing  building  stone,  per 
cubic  foot,  is  determined  by  the  size  of  the  stone,  and  that  this  value  cumulates 
with  the  size;  thus,  the  value  of  a  cubic  foot  of  granite  in  a  small  block  — 
weighing  a  single  ton,  for  example  —  is  much  less  than  the  value  of  a  cCibic 
foot  in  a  larger  block  weighing  several  tons.  The  difficulty  of  preparing  and 
moving  blocks  weighing  several  tons  is  very  much  greater  than  that  of  pre- 
paring and  moving  an  equal  quantity  of  stone  in  small  blocks;  and  the 
expense  of  time  and  labor  must,  of  course,  be  proportionately  greater. 

The  contract  compelled  the  company  to  furnish '^  all  such  stone  "  as  might 
be  required  in  the  construction  of  the  postoffice  building.  It  left  the  size  of 
the  blocks  to  the  direction  of  the  United  States.  Thev  mi":ht  have  called  for 
blocks  equal  in  size  to  some  of  those  furnished  for  the  buildmg  of  the  treasury 
department,  which  are  said  to  contain  five  hundred  and  sixty-three  cubic  feet, 
and  to  weigh  forty-seven  tons.  The  dressing  and  transportation  of  a  stone  of 
such  a  size  would  have  been  very  much  greater  than  the  dressing  and  trans- 
portation of  forty-seven  blocks  each  of  a  single  ton.  We  do  not,  therefore, 
appreciate  the  force  of  the  objection  urged  by  the  government  to  the  construc- 
tion for  which  the  claimant  insists,  that  instead  of  allowing  a  rate  gradually 
increasing  beyond  the  twenty  feet  dimension,  it  requires,  to  quote  the  language 
of  counsel,  "a  sudden  leap  at  one  point"  when  the  dimensions  of  the  stone 
pass  the  twenty  cubic  feet  limit.  Had  the  government  called  for  blocks,  all  of 
one  hundred  or  more  cubic  feet,  as  it  might  have  done,  the  change  would  have 
been  as  much  against  the  interest  of  the  claimant  as  the  supposed  benefit  to  him 
by  the  change  in  price  at  the  point  mentioned.  The  reason  suggested  —  and 
we  cannot  say  that  it  is  not  a  good  one  —  for  having  a  fixed  price  for  blocks, 
not  exceeding  Iwenty  cubic  feet,  is,  that  blocks  of  that  size  and  weight  could 
be  handled  by  a  known  power,  for  which  provision  was  made;  but  for  moving 
stones  of  a  larger  size  special  arrangements  would  be  required,  depending  upon 
their  dimensions  and  weight.  It  may  well  be  that  at  the  point  where  stones 
can  be  readily  handled,  and  beyond  which  special  arrangements  are  required 
to  move  them,  a  great  change  should  be  made  in  the  price.  The  company 
may  have  been  indifferent  as  to  their  weight  and  size  under  a  specific^  ^gure, 
and  yet  been  unwilling  to  furnish  any  of  a  larger  size  without  a  greatly 
increased  price. 

There  are  many  articles  in  commerce  whose  value  is  greatly  increased  by  a 
small  augmentation  in  size,  and  they  are  consequently  sold  at  a  cumulative 
price,  as  their  dimensions  are  enlarged.  Plate-glass  is  one  of  them;  diamonds 
are  another.  Such  increased  value  arises  either  from  the  greater  rarity  of  the 
article  of  the  larger  size,  or  the  greater  diiHculty  in  its  production  or  trans- 
portation. The  cumulative  character  of  the  price  in  the  present  case  is  not  ex- 
ceptional, for  the  reasons  mentioned,  that  the  ditliculty  and  expense  of  moving 
the  blocks  increase  with  their  size.  It  is  stated  in  tbe  able  opinion  of 
one  of  the  justices  of  the  court  of  claims,  that  the  price  of  similar  stones 
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bought  by  the  government  for  the  building  of  the  treasury  department  was 
seventy  cents  per  foot  for  those  of  ten  feet,  eighty  cents  for  those  of  twenty 
feet,  ninety  cents  for  those  of  thirty  feet,  and  so  on;  in  other  words,  that  there 
was  a  cumulative  price  for  every  additional  cubic  foot  of  the  stone.  Applying 
the  contract  to  the  subject  to  which  it  relates,  we  think  that  the  interpretation 
placed  by  the  company  upon  the  clause  as  to  the  price  was  correct.  Judgment 
affirmed. 

STEAM  PACKET  COMPANY  r.  SICKLES. 
<10  Howard,  419-441.    1850.) 

Opinion  by  Mb.  Justice  Grier. 

Statemekt  of  Facts. — Sickles  and  Cook,  plaintiffs  below,  filed  their  declara- 
tion in  aeaumpsit^  containing  two  counts.  The  first  sets  forth  a  parol  contract 
made  with  William  Gunton,  president  of  the  steamboat  company  and  general 
agent  thereof,  in  which  it  was  agreed  that  the  plaintiffs  should  construct  and 
place  on  board  the  steamboat  Columbia  a  certain  machine  invented  by  Sickles, 
called  a  "cut-off,"  at  their  own  cost;  that  the  machine  should  be  tried,  and,  it 
it  was  found  to  produce  any  saving  of  fuel,  that  the  cost  of  putting  it  in  opera- 
tion, not  exceeding  $250,  should  be  first  paid  out  of  the  savings  of  fuel  effected 
by  the  machine;  that  the  machine  should  be  used  by  the  defendants  during 
the  continuance  of  the  patent,  if  the  boat  sl^ould  last  so  long;  and  after  pay- 
ing for  its  erection,  the  savings  caused  thereby  in  the  consumption  of  fuel 
should  be  divided  between  the  plaintiffs  and  defendants  in  the  proportion  of 
one-fourth  to  defendants  and  three-fourths  to  plaintiffs.  The  mode  of  ascer- 
taining the  amount  of  saving  is  specially  set  forth;  and  the  plaintiffs  aver  that 
they  erected  their  cut-off  on  said  steamboat  at  the  cost  of  $242,  on  the  9th  of 
November,  1844,  and  that  it  was  after waroU  ascertained,  in  the  mode  agreed 
upon,  that  the  saving  of  fuel  caused  by  using  plaintiffs'  cut-off  exceeded  that 
of  the  *•'  throttle  cut-off,"  before  used  by  defendants,  by  thirty-four  and  one 
hundred  and  seventy-five  one  hundred  and  ninetieths  per  cent;  and  that 
the  amount  saved,  over  and  above  the  price  of  erection  when  this  suit  was 
brought,  was  $2,500.  For  the  amount  of  the  $242,  and  three-fourths  of  the 
latter  sum,  this  suit  is  brought.  There  is  a  second  count,  for  putting  the 
machine  on  the  boat  at  request  of  defendants,  with  a  quantum  meruit, 

§  1029.  In  an  action  upon  a  special  contract^  the  parties  havirig  agreed  to 
a  certain  method  of  testing  tlve  value  of  a  patent,  evidence  of  Uie  result  of  similar 
tests  elsewhere  is  corrohorative  and  admissible. 

On  the  trial  of  the  cause  below,  evidence  was  given  tending  to  prove  the 
special  contract  as  laid  in  the  first  count,  and  that  the  experiment  to  test  the 
value  hajl  been  made  in  the  manner  agreed  upon,  with  the  result  as  stated  in 
the  declaration.  The  plaintiffs  then  offered  to  show  experiments  made  by 
practical  engineers  on  other  boats,  and  the  result  thereof,  with  the  opinion  of 
the  said  engineers  as  to  the  value  of  their  cut-off.  This  evidence  was  objected 
to,  and  its  admission  is  the  subject  of  the  first  bill  of  exceptions,  sealed  at 
request  of  defendants. 

The  objection  to  this  evidence  is,  that  the  mode  of  ascertaining  the  value  of 
plaintiffs'  cut-off  is  specially  stated  in  the  declaration,  and  no  other  could  be 
resorted  to.  But  we  think  that,  even  if  there  were  no  other  count  in  the 
declaration  than  that  on  the  special  contract,  this  objection  cannot  be  sustained. 
The  plaintiffs  had  given  in  evidence  the  experiment  made  in  pursuance  of  their 
alleged  agreement,  and  as  this  tdM^imony  tended  only  to  corroborate  it,  and 
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not  to  contradict  it,  or  enlarge  the  claim  of  the  plaintiffs  beyond  that  ascer- 
tained by  the  experiment  made  by  the  parties,  it  cannot  be  said  to  be  irrelevant 
or  incompetent;  at  most,  it  could  only  be  said  to  be  superfluous.  But  assuming 
that  it  was  irrelevant  on  the  first  count,  it  is  clearly  not  so  as  regards  the  com- 
mon count  on  a  quantum  meruiL  The  plaintiffs  had  an  undoubted  right  to 
give  evidence  which  might  enable  them  to  recover  on  the  latter  count,  in  case 
the  defendants  should  succeed  in  establishing  their  plea  of  non-assumpsit  as  to 
the  first.  In  this  view  of  the  case,  the  competency  and  relevancy  of  the  testi- 
mony cannot  be  doubted. 

§  1030.  Evidence  tending  to  show  that  defendants  did  not  maTce  such  a  con- 
tract as  that  declared  on  hy  plaintiffs  is  admissible. 

To  support  the  issue  on  their  part,  the  defendants  then  called  William  Gun- 
ton,  the  late  president  of  the  company,  who  wholly  denied  that  he  made  such 
a  contract  as  that  declared  on  by  plaintiffs,  and  stated  that  plaintiffs  expressed 
to  him  a  desire  to  bring  their  "  cut-off  "  to  the  favorable  notice  of  the  govern- 
ment, with  a  view  of  introducing  it  on  board  the  national  steamships.  That 
he  gave  them  leave  to  erect  their  machine  on  the  boat  at  their  own  expense, 
and  agreed  that  if,  on  trial,  the  machine  should  be  approved  by  the  defendants, 
they  would  purchase  it,  on  terms  to  be  afterwards  agreed  upon;  but  if  not 
approved,  or  the  terms  of  purchase  offered  by  plaintiffs  should  be  such  as  de- 
fendants would  not  accept,  then  plaintiffs  should  have  leave  to  take  off  their 
machine  at  their  own  expense.  That  afterwards,  when  the  plaintiffs'  terms 
were  asked,  they  said  defendants  should  have  the  machine  on  the  same  terms 
as  the  steamboat  Augusta  and  other  boats,  but  would  not  then  or  at  any  other 
time  state  definitely  what  those  terms  were,  or  what  price  the  Augusta  had 
given,  or  the  plaintiffs  would  be  willing  to  take,  so  that  it  could  be  laid  before 
the  company  for  their  appro vaL  That  defendants  had  never  refused  permis- 
sion to  plaintiffs  to  take  away  the  machine  from  the  boat,  if  they  so  desired  to 
do.  Certain  letters  were  also  given  in  evidence,  the  contents  of  which  it  is  not 
necessary  to  state  in  order  to  understand  the  instructions  given  to  the  jury 
which  are  now  the  subject  of  exception. 

Four  several  bills  of  exception  have  been  taken  to  the  refusal  of  the  court  to 
give  four  items  of  instruction  to  the  jury.  Two  of  these  only  are  relied  on 
here.  The  first  may  be  briefly  stated  thus:  That  if  the  jury  believed  the 
testimony  of  William  Gunton,  and  that  the  contract  between  the  parties  was 
such  as  he  stated,  defendants  were  entitled  to  a  verdict.  This  instruction  was 
refused  by  a  divided  court.  We  are  of  opinion  that  the  defendants  were 
clearly  entitled  to  have  this  instruction  given  to  the  jury,  as  the  testimony,  if 
believed  by  them,  fully  supported  the  defendants'  plea,  and  showed  that  the 
plaintiffs  were  not  entitled  to  recover  on  either  count  in  their  declaration^ 
They  could  not  recover  on  the  first  count,  for  this  testimony  showed  that  there 
was  no  such  contract  between  the  parties  as  that  set  forth  in  it;  nor  on  the 
count  on  a  quantum  meruit^  for  the  use  of  the  machine,  for  that  would  be  a 
repudiation  of  the  contract  as  proved.  If  the  plaintiffs  put  their  machine  on 
board  of  defendants'  boat  for  the  purpose  of  experiment,  on  an  agreement  that 
defendants  should  pay  for  it,  if  on  trial  they  approved  it,  and  were  willing  to 
give  the  price  asked,  otherwise  the  plaintiffs  should  have  leave  to  take  it  away, 
it  certainly  needs  no  argument  to  show,  that,  without  stating  their  terms  or 
offering  to  fulfil  their  contract  by  a  sale  of  the  machine,  the  plaintiffs  cannot 
repudiate  it  and  sue  for  the  use  of  the  machine.  This  would  be  a  palpable 
fraud  on  the  defendants. 
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§  1031.  Notice  to  a  principal  of  the  making  of  a  contract  for  him  ly  his 
general  agent  is  not  necessary  in  order  to  hind  the  principal. 

The  only  other  exception  urged  to  the  charge  of  the  court  below  is  in  the 
answer  given  by  the  court  to  the  fourth  instruction  prayed ;  which  is  as  follows: 
"  If,  from  the  evidence,  the  jur}''  shall  find  that  William  Gunton,  the  presid;*nti 
of  the  defendants'  company,  and  acting  as  their  general  agent,  made  with  the 
plaintiffs  the  contract  set  out  in  the  first  count  of  the  said  declaration,  and  that 
the  plaintiffs,  under  the  said  contract,  put  the  said  machine  on  the  defendants' 
boat,  and  the  same  was  used  by  the  defendants  at  the  time  and  times  men- 
tioned in  the  said  count,  and  that  the  same  was  beneficial  to  the  defendants, 
then  the  plaintiffs  are  entitled  to  recover  on  the  said  first  count,  notwithstand- 
ing the  jury  shall  find  that  the  terms  of  the  said  contract  were  not  communi- 
cated to  the  defendants,  and  the  said  William  Gunton  reported  to  the  said 
defendants  a  different  contract."  We  find  no  fault  with  this  instruction,  so  far 
as  it  states  the  liability  of  defendants  for  the  acts  of  Gunton  as  their  general 
agent,  whether  he  reported  his  agreement  to  the  defendants  or  not.  If  he  was 
their  general  agent,  and  had  power  to  make  such  contract,  his  failure  to  com- 
municate it  to  his  principals  cannot  affect  the  case. 

§  1032.  Part  perfoinnance  of  an  entire  express  contract  does  not  give  a  right 
of  action  on  tht  contract^  instructions  which  lead  tlie  jury  to  think  otherwise  are 
erroneous. 

But  we  are  of  opinion  that  the  court  erred  in  stating  that  the  plaintiffs  bad 
a  right  to  recover  on  their  special  count,  if  the  machine  was  useful  to  the  de- 
fendants, without  regarding  the  stipulations  of  said  corttract  as  laid  and  proved, 
and  the  fact  that  the  plaintiffs  had  refused  to  rescind  it,  and  had  expressed 
their  determination  to  adhere  to  it,  and  "  to  bring  an  action  every  week  to  re- 
cover the  amount  of  saving  on  the  terms  of  the  contract." 

If  the  plaintiffs  had  complied  with  the  request  of  the  president  of  the  com- 
pany, in  a  letter  addressed  to  them  on  the  Hth  of  April,  184:1,  after  the  dispute 
about  the  nature  of  the  contract  had  arisen,  and  taken  their  cut-off  from  the 
boat,  and  thus  put  an  end  to  the  contract,  the  instructions  given  by  the  court 
would  have  been  undoubtedly  correct.  But  as  the  record  shows  that  the  plaint- 
iffs have  refused  to  annul  the  contract,  a  very  important  question  arises; 
whether  this  action  and  five  hundred  others,  which  the  plaintiffs  have  expressed 
their  determination  to  continue  to  institute,  can  be  supported  on  this  one 
contract.  By  the  contract  as  proved  and  declared  on,  the  defendants,  after  the 
machine  has  been  erected  on  their  boat,  are  to  continue  to  use  it  "during  the 
continuance  of  the  patent,"  if  the  boat  should  last  so  long.  The  compen- 
sation to  be  paid  by  the  defendants  is  to  be  measured  by  the  amount  of  saving 
of  fuel  which  the  machine  shall  effect.  The  mode  of  ascertaining  this  saving 
is  pointed  out,  and  the  ratio  in  which  it  is  to  be  divided.  The  first  $250  saved 
are  all  to  go  to  the  plaintiffs,  and  three-fourths  of  all  the  balance.  But  the 
contract  is  wholly  silent  as  to  the  time  when  any  account  shall  be  rendered  or 
payments  made.  The  defendants  have  not  agreed  to  pay  by  the  trip,  or  settle 
their  account  every  day,  or  week,  or  year;  or  at  the  end  of  twentj'^-seven  and 
one-half  weeks,  the  time  for  which  this  suit  is  instituted.  The  agreement  on  the 
part  of  the  plaintiffs  is,  that  the  defendants  shall  use  their  machine  for  a  cer- 
tain time,  in  consideration  of  which  defendants  are  to  pay  a  certain  sura  of 
money.  It  is  true  the  exact  sum  is  not  stated ;  but  the  mode  of  rendering  it 
certain  is  fully  set  forth.  It  is  one  entire  contract,  which  cannot  be  divided 
into  a  thousand,  as  the  plaintiffs  imagine.     If  the  defendants  bad  agreed  to 
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pay  by  instalments  at  the  end  of  every  week,  or  twentj'-sevcn  weeks,  doubtless 
the  plaintiffs  could  have  sustained  an  action  for  the  breach  of  each  promise,  as 
t'le  b.'eiichc3s  successively  occurred.  But  it  is^  a  well  seitletl  principle  of  law, 
that,  "unless  there  be  sotnt)  express  stipulation  to  the  contrary,  whenever  an 
entire  sum  is  to  be  paid  for  the  entire  work,  the  performance  or  service  is  a  con- 
dition precedent;  being  one  consideration  and  one  debt,  it  cannot  bo  divided/' 
It  was  error,  therefore,  to  instruct  the  jury  that  the  plaintiffs  were  entitled  to 
recover  on  the  first  coUnt,  if  their  machine  was  used  by  the  defendants,  and 
was  beneficial  to  them,  without  regard  to  the  fact  of  the  rescission  or  continu- 
ance, or  fulfillment  of  the  contract  on  the  part  of  the  plaintiffs. 

Whether,  if  there  had  been  a  count  in  the  declaration  for  the $2:12,  and  the  jury 
bad  believed  that  the  defendants  had  agreed  to  pay  it  as  soon  as  it  was  earned, 
the  plaintiffs  might  not  recover  to  that  amount,  or  whether  such  a  construction 
could  be  put  on  the  contract  as  proved,  are  questions  not  before  us  and  on 
which  we  therefore  give  no  opinion.  The  judgment  of  the  circuit  court  must, 
therefore,  be  reversed. 

ROBINSON  V.  NOBLE. 

< 

(8  Peters,  181-199.     1834.) 

Opinion  by  Mr.  Justice  McLean. 

State^ient  of  Facts. —  This  case  was  brought  into  this  court  by  a  writ  of 
error  to  the  district  court,  which  exercises  the  powers  of  a  circuit  court,  for  the 
western  district  of  Pennsylvania. 

The  plaintiffs  in  the  district  court  commenced  an  action  of  covenant  on  the 
following  instrument:  "Article  of  agreement,  entered  into  this  24th  day  of 
February,  between  William  Noble,  of  the  city  of  Cincinnati,  of  the  one  part, 
and  William  Eobinson,  Jr.,  of  the  city  of  Pittsburgh,  of  the  other  part,  wit- 
nesseth:  that  the  said  Noble  hereby  agrees,  stipulates  and  binds  himself,  to 
and  with  the  said  Eobinson,  to  transport  and  deliver  to  said  Eobinson,  in  the 
steamboat  Paragon,  a  certain  quantity  of  subsistence  stores,  for  the  use  of  the 
United  States  army,  supposed  to  amount  to  about  three  thousand  seven  hundred 
barrels,  estimating  one-half  of  the  quantit}'  of  stores  as  flour  barrels,  and  the  other 
half  as  whisky  or  pork  barrels,  the  said  Eobinson  delivering  one-half  of  the 
same  between  the  1st  and  lOth  of  March,  to  said  Noble,  at  Cincinnati,  and  tho 
other  half  by  the  30th  of  March,  at  the  usual  place  of  deposit,  near  the  mouth 
of  the  Ohio;  the  delivery  of  which  stores  is  to  be  made  and  completed  in  the 
order  in  which  they  are  received,  at  the  town  of  St.  Louis  aforesaid,  on  or  be- 
fore the  15th  day  of  April  next  ensuing.  In  consideration  whereof  the  said 
Eobinson  hereby  agrees  and  binds  himself  to  pay  to  the  said  Noble  $1.50  per 
barrel,  one-half  whereof  is  to  be  paid  on  the  delivery  of  said  stores  at  St.  Louis, 
in  specie  funds  or  their  equivalent,  and  the  other  half  in  Cincinnati,  in  the 
paper  of  banks  current  therein,  at  the  period  of  the  delivery  of  said  stores  at 
St.  Louis.  In  testimony  whereof,. the  parties  signed  and  sealed  the  instrument, 
the  2ah  of  Februarv,  182L" 

Under  the  agreement  was  the  following  memorandum:  ^'It  is  understood 
that  the  payment  to  be  made  in  Cincinnati  is  to  be  in  the  paper  of  the  Miami 
Exporting  Company  or  its  equivalent."  Signed,  William  Eobinson,  Jr.  This 
covenant  being  before  the  jury,  the  defendant's  counsel  prayed  the  coart  to  in- 
struct them  that  the  plaintiffs  could  only  recover  the  stipulated  price  for  the 
freight  actually  transported,  and  that  they  were  entitled  to  no  more  than  the 
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specie  value  of  the  notes  of  the  Miami  Exporting  Company  Bank  at  the  time 
the  payment  should  have  been  made  at  Cincinnati.  But  the  court  refused  so 
to  instruct  the  jury,  and  directed  them  that  they  were  authorized  to  take  "  all 
the  circumstances  into  consideration,  and  to  make  an  allowance  for  any  freight 
which  the  master  had  it  in  his  power  to  transport,  in  addition  to  that  which 
was  furnished.  That,  if  the  lading  should  not  be  complete,  without  the  default 
of  the  master,  the  rule  is  to  estimate  the  freight  by  means  of  an  average,  so  as 
to  take  neither  the  greatest  possible  freight,  nor  the  least,  and  that  such  aver- 
age is  the  proper  measure  of  damages. 

And  the  judge  further  instructed  the  jury  that  "  the  defendant,  having  failed 
to  tender  to  the  plaintiff  the  paper  of  the  Miami  Exporting  Company,  or  its 
equivalent,  at  the  time  mentioned  in  the  contract,  and  the  plaintiff  having  per- 
formed all  he  covenanted  to  perform,  is  by  the  laws  of  Ohio  entitled  to  recover 
the  numerical  value  of  the  paper  of  the  Miami  Exporting  Company  in  specie, 
with  interest."  And  the  jury,  under  these  instructions,  found  for  the  plaintiff 
$2,377.36  in  damages.  On  this  statement  of  the  case,  the  question  arises,  whether 
the  court  erred  in  refusing  to  give  the  instructions  prayed  for  by  the  defendant. 
And  first,  whether  the  plaintiffs  were  entitled  to  recover  in  damages  more  than 
the  stipulated  price  for  the  freight  actually  transported. 

§  1033.  Under  a  contract  to  carry  a  quantity  of  freight^  amounting  to  ^^  about 
three  ilwusand  seven  hundred  harrels^'*  at  one  dollar  and  fifty  cents  per  harrel^  no 
certain  numier  of  barrels  is  agreed  upon^  and  the  contract  is  satisfied  by  the  de- 
livery of  three  thousand  one  hundred  and  five  barrels. 

By  the  article,  Noble  agreed  with  Robinson  to  transport  "in  the  steamboat 
Paragon,  a  certain  quantity  of  subsistence  stores,  etc.,  supposed  to  amount  to 
about  three  thousand  seven  hundred  barrels,"  etc.;  "in  consideration  whereof, 
Robinson  binds  himself  to  pay  $1.50  per  barrel."  Under  this  agreement,  only 
three  thousand  one  hundred  and  live  barrels  were  delivered  for  transportation. 
The  plaintiff's  counsel  insist  that  Robinson  was  bound  by  his  agreement  to  de- 
liver the  number  of  barrels  specified,  subject  only  to  a  reasonable  qualification 
of  the  words  "supposed  to  amount  to  three  thousand  seven  hundred  barrels;" 
and  that,  by  this  rule,  the  number  could  not  be  reduced  below  three  thousand 
six  hundred  barrels.  It  is  clear  from  the  agreement  that  the  amount  of  freight 
was  not  ascertained,  and  that  Robinson  did  not  covenant  to  deliver  any  specific 
number  of  barrels.  It  was  conjectured  there  were  three  thousand  seven  hun- 
dred, and  the  payment  for  the  transportation  was  to  be  at  the  rate  of  $1.50 
per  barrel. 

The  master  of  the  steamboat  Paragon  proved  on  the  trial  that  the  second 
trip  which  the  boat  made  under  this  contract,  she  had  not  more  than  two-thirds 
or  three-fourths  of  a  cargo.  And  it  also  appeared  that  the  reason  assigiied 
why  a  greater  number  of  barrels  were  not  delivered  to  the  master  of  the  steam- 
boat was,  that  one  or  two  flat-boats,  laden  with  flour,  designed  as  a  part  of  the 
second  cargo  of  the  Paragon,  were  sunk  above  Cincinnati.  If  Robinson  had 
bound  himself  to  deliver  a  certain  number  of  barrels,  and  had  failed  to  do  so, 
Noble  would  have  been  entitled  to  damages  for  such  failure;  but  a  fair  con- 
struction of  the  contract  imposed  no  such  obligation  on  Robinson,  and,  conse- 
quently, the  breach  assigned  in  the  declaration  is  not  within  the  covenant. 

It  is  unnecessary  to  determine,  whether,  under  a  certain  state  of  facts,  and 
with  proper  averments  in  the  declaration,  damages  might  not  be  recovered,  be- 
yond the  price  per  barrel  for  the  cargo  transported,  as  such  a  case  is  not  before 
the  court.     There  is  no  pretense  that  Robinson   did   not  deliver  the  whole 
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amoant  of  freight  in  his  possession  at  the  places  designated  in  the  contract. 
In  this  respect,  as  well  as  in  every  other,  in  regard  to  the  contract,  he  seems  to 
have  acted  in  good  faith.  And  he  was  unable  to  deliver  the  number  of  barrels 
supposed,  either  through  the  loss  stated  or  an  erroneous  estimate  of  the  quan- 
tit3\  But,  to  exonerate  Robinson  from  damages  on  this  ground,  it  is  enough 
to  know  that  he  did  not  bind  himself  to  deliver  any  specific  amount  of  freight. 
The  probable  amount  is  stated  or  supposed,  in  the  agreement;  but  there  is  no 
undertaking  as  to  the  quantity.  When  the  circumstances  under  which  this 
contract  was  made  are  considered;  the  contingencies  on  which  the  delivery  of 
the  freight  in  some  degree  depended,  the  reason  is  seen  why  cautious  and'  in- 
definite language  was  used,  in  regard  to  the  number  of  barrels,  in  the  ogntract. 
And  the  result  proved  that  this  caution  was  judicious;  as,  if  the  contract  had 
stipulated  for  a  specific  amount  of  freight,  Kobinson  would  have  been  bound 
to  pay  the  full  price  of  transportation,  notwithstanding  the  loss  he  sustained. 
The  court  think  that  there  was  no  breach  of  the  covenant,  in  this  respect,  on 
the  pari  of  Robinson,  and  that  the  district  court  erred  in  not  giving  the  in- 
struction as  prayed  for  by  the  defendant 

The  second  instruction  asked  by  the  defendant's  counsel  in  the  court  below 
was,  that  the  plaintiffs  were  not  entitled  to  recover  more  than  the  specie  value 
of  the  notes  in  which  the  payment  was  to  have  been  made  at  Cincinnati.  It 
was  proved,  on  the  trial,  that  the  notes  of  the  Miami  Exporting  Company,  in 
which,  by  the  contract,  the  payment  was  to  be  made,  or  other  notes  of  equal 
value,  were  not  worth  more  in  specie  than  sixty-six  and  two-tbirdS  per  cent. 
The  express  provisions  of  the  contract  show  that  the  payment  at  Cincinnati 
was  not  to  have  been  made  in  specie  or  what  was  equivalent  to  specie.  The 
notes  of  the  Miami  Exporting  Company  were  substituted  by  the  parties,  as  the 
standard  of  value,  which  should  discharge  this  part  of  the  contract,  and 
the  payment  of  those  notes,  or  any  others  of  equal  value,  was  all  that  IN'oble 
had  a  right  to  demand.  But  it  is  contended  that,  as  the  payment  was  not 
made  at  the  day,  it  must  needs  be  made  in  specie,  and  to  the  full  amount  of 
the  sura  agreed  to  be  paid  in  depreciated  paper. 

In  what  does  this  covenant  to  pay  differ  from  an  agreement  to  deliver  a  cer- 
tain quantity  of  flour,  or  any  other  commodity,  on  a  given  day?  The  notes  of 
the  Miami  Exporting  Company  purported  to  be  money,  and  may,  to  some  ex- 
tent, at  the  time,  have  circulated  as  such  in  business  transactions;  but  it  is 
manifest  they  were  not  considered  as  money  by  the  parties  to  this  contract, 
but  as  a  commodity,  the  value  of  which  was  to  be  ascertained  by  the  amount 
of  specie  it  would  bring  in  the  market.  And  if  it  should  not  be  convenient 
for  Bobinson  to  make  the  payment  in  these  notes,  he  was  permitted  to  make 
it,  by  the  contract,  in  any  other  depreciated  notes  of  equal  value. 

§  1034.  Th6  specie  value  of  the  notes  at  the  time  they  should  have  been,  paid 
is  tJu  measure  of  damages, 

Robinson  failed  to  make  the  payment  at  the  time,  and  is  he  now  bound  to 
pay  the  nominal  amount  of  these  notes  in  specie?  What  damage  has  Noble 
sustained  by  the  non-payment?  Certainly  not  more  than  the  value  of  the 
notes,  if  they  had  been  paid.  Had  these  notes  been  equal  to  specie  on  the  day 
of  payment,  Robinson  was  bound  to  pay  them,  or  what  was  of  equal  value. 
If  they  had  depreciated  to  fifty  cents  in  the  dollar,  Noble  was  bound  to  receive 
them  in  discharge  of  the  covenant.  Each  party  incurred  a  risk  in  the  fluctua- 
tions of  the  value  of  the  notes  specified ;  and  nothing  could  be  more  unjust,  or 
more  opposed  to  the  spirit  and  letter  of  the  contract,  than  to  require  Robinson 
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to  pay,  in  specie,  the  nominal  value  of  these  notes.  The  laiiV  affixes  no  such 
penalty  for  default  of  payment.  Robinson  can  only  be  held  liable  to  make 
good  the  damages  sustained  through  his  default;  and  the  specie  value  of  the 
notes,  at  the  time  they  should  have  been  paid,  is  the  rule  by  which  such  dam- 
ages are  to  be  estimated.  In  this  view,  it  appears  that  the  district  court  erred 
in  refusing  to  give  the  second  instruction  prayed  for  by  the  defendant's  coun- 
sel; on  this  ground,  therefore,  as  well  as  the  one  first  noticed,  the  judgment  of 
that  court  must  be  reversed,  and  the  cause  remanded  for  further  proceedings 
m  conformity  with  this  decision. 

NUNEZ  v.  DAUTEL. 
(19  Wallace,  660-563.    1873.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Georgia. 

Statement  of  Faci-s. —  In  the  court  below  Dautel  brought  suit  against  Nunez 
upon  the  following  instrument: 

"  Columbus,  Ga.,  September  1,  1865. 

"Due  Joseph  Dautel,  or  order,  81,619.66,  being  balance  of  principal  and  in- 
terest for  four  years  and  six  months'  services.  This  we  will  pay  as  soon  as  the 
crops  can  be  sold  or  the  money  raised  from  any  other  source,  payable  with 
interest.  .  I.  M.  Nunez  &  Ca" 

There  was  also  a  count  for  the  same  amount  upon  an  account  stated.  De- 
fendants requested  the  court  to  charge  the  jury  that  if  the  plaintiff  had  proved 
a  special  agreement,  which  was  still  operative,  he  'could  not  recover  for  an 
account  stated.  The  court  charged  that  the  above  paper  did  not  prove  such 
special  agreement,  and  directed  a  verdict  for  plaintiff. 

Opinion  by  Mb.  Justice  Swayne. 

The  paper  was  clearly  not  a  promissory  note,  because  it  was  not  payable  at 
a  time  certain,  and  it  was  not  such  a  due  bill  as  the  law  regards  as  in  effect  a 
promissory  note  for  the  same  reason.  Story  on  Promissory  Notes,  §  27;  Sa- 
linas v.  Wright,  11  Tex.,  575;  Ex  parte  Tootell,  4  Ves.  Jr.,  372.  It  was  made 
up  of  the  following  particulars:  It  acknowledged  the  amount  specified,  consist* 
ing  of  principal  and  interest,  to  be  due  to  the  plaintiff  for  four  years  and  six 
months'  services,  and  promised  to  pay  him  that  sum,  with  interest,  as  soon  as 
the  crop  could  be  sold  or  the  money  could  be  raised  from  any  other  source. 

%  1035.  A  debt  acknowledged  to  be  due  "  as  soon  as  the  crop  can  be  sold  or  the 
nwney  raised  from  any  other  source  "  is  due  upon  tite  happening  of  either  events 
or  upon  the  lapse  of  a  reasonable  time. 

No  time  having  been  specified  within  which  the  crop  should  be  sold  or  the 
money  raised  otherwise,  the  law  annexed  as  an  incident  that  one  or  the  other 
should  be  done  within  reasonable  time,  and  that  the  sum  admitted  to  be  due 
should  be  paid  accordingly.  Payment  was  not  conditional  to  the  extent  of 
depending  wholly  and  finally  upon  the  alternatives  mentioned.  The  stipula- 
tions secured  to  the  defendants  a  reasonable  amount  of  time  within  which  to 
procure  in  one  mode  or  the  other  the  means  necessary  to  meet  the  liability. 
Upon  the  occurrence  of  either  of  the  events  named  or  the  lapse  of  such  time 
the  debt  became  due.  It  could  not  have  been  the  intention  of  the  parties 
that  if  the  crop  were  destroyed,  or  from  any  other  cause  could  never  be  sold, 
and  the  defendants  could  not  procure  the  money  from  any  other  source,  the 
debt  should  never  be  paid.  Such  a  result  would  be  a  mockery  of  justice. 
Hicks  V.  Shouse,  17  B.  Mon.,  487;  Ubsdell  v.  Cunningham,  22  Mo.,  124.    The 
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qoestion  of  reasonable  time,  as  the  case  was  presented,  was  one  to  be  deter- 
mined by  the  court.  Frothinghara  v.  Dutton,  2  Greenl.,  255;  Kingsley  v. 
Wallis,  14  Me.,  57;  Manning  v.  Sawyer,  1  Hawk3,  37;  Cocker  v,  Franklin 
Hemp  &  Flax  Manuf.  Co.,  3  Sumn.,  530.  When  the  suit  was  instituted  more 
than  five  years  had  elapsed  from  the  date  of  the  instrument.  This  was  much 
more  than  a  reasonable  time  for  the  fulfillment  of  the  undertaking  of  the  de- 
fendants, and  the  plaintiff  was  entitled  to  recover.  The  circuit  court  instructed 
the  jury  correctly,  and  the  judgment  is  affirmed. 

WHIPPLE  V,  LEVETT. 
(Circuit  Ck>urt  for  Rhode  Island:  2  Mason/89,  00.    1830.) 

Statement  of  Facts. —  Action  of  assumpsit  on  a  note  dated  the  23d  of  No- 
vember, 1819,  for  the  payment  of  a  sum  of  money  on  certain  goods  at  "  factory 
prices." 

§  1036.  Hearting  of  the  term  ^^/actor}/ pricesJ*^ 

Opinion  by  Story,  J. 

The  construction  of  the  terms  of  this  note  is  matter  of  law;  and  I  am  of 
opinion  that  the  terms  ^*' factory  prices^'^  in  this  note,  must  be  understood  ac- 
cording to  their  common  meaning,  that  is,  the  prices  at  which  goods  may  be 
bought  at  the  factories,  in  contradistinction  to  prices  of  goods  bought  in  the 
market  after  they  have  passed  into  the  hands  of  third  persons  or  shopkeepers. 
If  it  had  appeared  in  evidence  that  the  terms  had  tacquired  a  uniform  technical 
sense,  universally  known  and  understood  in  the  community,  and  brought  home 
to  the  knowledge  of  the  parties  to  this  note,  it  might  have  been  proper  to  con- 
strue the  terms  with  reference,  to  such  universal  usage;  but  no  such  usage  is 
proved;  and  it  would  be  strange,  indeed,  if  persons  now  contracting  should 
have  reference  to  prices  established  twenty  years  ago,  and  not  now  referred  to 
in  practice  in  cases  of  real  purchases  and  sales,  to  fix  the  terms  of  their  bar- 
gains. In  the  present  case,  there  is  a  still  stronger  reason  for  construmg  this 
note  according  to  the  plain  sense  of  the  terms,  because  some  of  the  enumerated 
articles  are  proved  never  to  have  had  any  '*  old  ticket  prices  "  annexed  to  them. 
The  terms  ^^ factory  prices^^  must,  therefore,  have  been  used  in  the  common 
sense,  the  only  sense  in  which  they  could  apply  to  all  of  them,' and  the  parties 
manifestly  intended  to  apply  them  to  all. 

CLARKSON  V,  STEVENS. 

(16  Otto,  505-^19.   isea) 

Errob  to  the  Court  of  Chancery  of  New  York. 

Opinion  by  Mb.  Justice  Matthews. 

Statement  op  Facts. —  The  controversy  in  this  case  arises  between  the  plaint- 
iffs in  error,  who  are,  with  others,  heirs-at-law  of  Kobert  L.  Stevens,  deceased, 
and  the  state  of  New  Jersey,  and  involves  the  title  to  an  uncompleted  ship-of- 
war,  known  as  the  "Stevens  Batter  v.*' 

The  claim  of  the  plaintiffs  in  error  is  founded  on  a  resolution  of  congress 
approved  July  17,  1862  (12  Stat.,  628),  as  follows: 

**  A  resolution  releasing  to  the  Aeirs-at4aw  of  Robert  L,  Stevens^  deceased^  all  the 
right,  title  and  interest  of  Hie  United  States  in  and  to  *  Stevois^  Battery.^ 

**  Besdved  by  the  senate  and  house  of  representatives  of  the  United  States  of 

Atneriea  in  congress  assembled^  That  all  the  right,  title  and  interest  of  the 
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United  States  in  and  to  *  Stevens'  Battery  ^  be,  and  the  isame  hereby  are,  re- 
leased and  conveyed  to  the  heirs-at-law  of  the  said  Robert  L.  Stevens,  or  their 
legal  representatives." 

Robert  L.  Stevens  died  in  1856,  having  his  domicile  in  New  Jersey,  and  by 
his  will  constituted  his  brother,  Edwin  A.  Stevens,  who  was  one  of  his  heirs- 
at-law,  and  whom  he  appointed  one  of  his  executors,  his  sole  residuary  devisee 
and  legatee.  Conceiving  himself  to  be  the  owner  of  the  unfinished  vessel,  of 
which  he  had  been  in  possession  since  the  death  of  his  brother,  and  claiming 
as  his  residuary  legatee,  Edwin  A.  Stevens,  who  died  August  7,  1868,  directed, 
by  his  will,  his  executors  to  complete  it  on  his  general  plan,  at  a  cost  not  ex- 
ceeding $1,000,000,  and  then  to  offer  it  to  the  state  of  New  Jersey  as  a  present. 
The  executors,  after  having  expended  $919,915.49  upon  the  vessel,  found  that 
they  could  not  finish  it  for  the  amount  of  money  to  w^hich  they  were  limited, 
and  discontinued  the  work.  In  the  mean  time  the  state  of  New  Jersey  had 
accepted  the  bequest,  and  the  consent  of  congress  thereto  was  given  in  the  fol- 
lowing resolution,  approved  July  1,  1870: 

**  A  resolution  giving  the  consent  of  congress  to  the  reception  of  a  certain  bequest 
hy  the  state  of  New  Jersey  under  the  will  of  tfie  late  Edwin  A.  Stevens. 

"Whereas.  Edwin  A.  Stevens,  who  was  in  his  life-time  the  owner  of  the 
ship  known  as  tlie  '  Stevens  Battery,'  originally  commenced  under  contract  for 
the  United  States  government,  and  upon  the  building  of  which  large  sums  of 
money  were  spent  by  his  brother  and  himself,  did,  by  his  last  will  and  testa- 
ment (the  United  States  having  previously  relinquished  all  claims  to  said  ship), 
leave  the  same  to  be  finished  by  his  executors,  at  an  expense  not  exceeding  the 
sum  of  one  million  of  dollars,  an4  when  finished  to  be  offered  to  the  state  of  New 
Jersey  as  a  present,  to  be  by  her  received  and  disposed  of  as  the  said  state  shall 
deem  proper;  and 

"  Wheeeas,  Doubts  have  been  suggested  as  to  the  right  of  the  said  state  to 
accept  the  said  bequest  without  the  consent  of  congress,  under  the  prohibition 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the  United  States; 
therefore, 

*'  Resolved  by  the  senate  and  house  of  representatives  of  the  United  States  of 
America  in  congress  assembled^  That  the  consent  of  congress  is  hereby  given 
that  the  state  of  New  Jersey  shall  receive  and  dispose  of  the  said  ship  according 
to  the  terras  and  conditions  of  said  bequest." 

A  bill  in  equity  was  filed  in  the  chancery  court  of  New  Jersey,  by  the  execu- 
tors of  Edwin  A.  Stevens,  asking  for  a  construction  of  the  will,  in  certain  par- 
ticulars, including  the  questions  arising  upon  this  bequest  to  the  state.  The 
attorney-general  appeared  on  behalf  the  state,  and  tiled  an  information,  by 
way  of  cross-bill,  to  which  the  heirs-at-law  of  Robert  L.  Stevens  were  made 
parties,  as  claiming  an  adverse  title.  A  final  decree  was  made,  establishing  the 
title  of  the  state,  which  was  afilrmed  on  appeal  by  the  court  of  errors  and  ap- 
peals. To  reverse  that  decree  the  present  writ  of  error  was  brought,  the  ques- 
tion presented  being  one  which,  as  it  arises  under  a  law  of  the  United  States, 
and  the  decision  thereon  of  the  state  court  bding  in  denial  of  the  title  claimed 
under  the  authority  thereof,  falls  within  the  jurisdiction  of  this  court. 

To  determine  the  proper  construction  and  legal  effect  of  the  resolution 
of  congress  of  July  17,  1862,  it  becomes  necessiiry  to  trace  from  its  origin  the 
history  of  the  "  Stevens  Battery."  By  the  act  of  congress  of  April  14, 1842,  ch.  22, 
"  authorizing  the  construction  of  a  war-steamer  for  harbor  defense,"  it  is  en- 
acted ''  that  the  secretary  of  the  navy  be  and  he  is  hereby  authorized  to  enter 
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into  contract  with  Robert  L.  Stevens  for  the  construction  of  a  war-steamer, 
shot  and  shell  proof,  to  be  built  principally  of  iron,  upon  the  plan  of  the  said 
Stevens:  Provided^  the  whole  cost,  including  the  hull,  armament,  engines, 
boiler  and  equipment,  in  all  resp3cts  complete  for  service,  shall  not  exceed  the 
average  cost  of  the  steamers  ^Missouri'  and  ^Mississippi,'"  and  $250,000  was 
thereby  appropriated  towards  carrying  the  law  into  effect. 

In  pursuance  of  this  law,  the  secretary  of  the  navy  entered,  February  10, 
1843,  into  a  contract  with  Robert  L.  Stevens  for  the  construction  of  a  war- 
steamer  for  harbor  defense,  which  recited  his  proposal,  describing  the  vessel, 
and  containing  certain  specifications  as  to  its  construction,  with  a  covenant  on  his 
part  that  he  would  faithfully  build  and  construct  the  steamer  conformably  to 
the  plan  submitted,  and  complete  the  same  within  two  years,  provided  congress 
should  make  the  further  appropriations  necessary  for  the  purpose  within  a  rea- 
sonable period.  According  to  the  plan  proposed  the  war-steamer  was  to  be 
shot  and  shell  proof  against  the  artillery  then  in  use  on  board  vessels-of- 
war,  viz.,  from  eighteen  pounders  to  sixty-four  pounders;  to  be  propelled  by 
submerged  machinery,  called  Stevens'  circular  shells;  to  have  greater  speed 
than  any  of  our  steam  vessels-of-war  then  built;  .the  whole  engine  to  be  out  of 
the  way  of  shotlrom  any  vessel  of  an  enemy;  and  with  other  specifications  as 
to  the  character  of  the  material  and  the  dimensions  and  relations  of  the  parts, 
which  are  important  to  be  noticed  only  so  far  as  to  show  that  the  proposed 
vessel  was  to  be  constructed  upon  a  plan  original  and  novel,  and  with  the  ex- 
pectation of  results  not  previously  obtained  jn  any  naval  construction. 

The  secretary  of  the  navy  and  Stevens  entered,  Novembar  14,  1844,  into  an 
explanatory  contract,  which  recited  that  the  stipulations  of  the  former  had  been 
found  to  be  too  loose  and  indefinite  as  to  the  details  of  its  execution,  and  that 
the  parties,  considering  themselves  bound  by  so  much  thereof  as  related  to  the 
dimensions,  power,  ability  to  resist  shot  and  shell,  and  other  qualities  and  ar- 
rangements of  the  vessel,  and  the  amount  to  be  paid  therefor,  entered  into  fur- 
ther stipulations  modifying  and  explaining  the  same.  The  time  for  the 
completion  and  delivery  of  the  vessel  was  extended  two  years  from  the  date  of 
the  new  contract.  Many  additional  specifications  as  to  the  details  of  con- 
struction were  inserted.  It  was  agreed  that,  if  the  cost  of  making  any  modeh 
or  patterns  used  in  the  construction  should  be  included  in  bills  paid  by  the 
United  States  in  the  course  of  the  work  or  at  its  completion,  they  should  become 
the  property  of  the  United  States. 

It  was  also  agreed  that  the  secretary  of  the  navy  should  appoint  some  person 
whom  Stevens  should  admit  within  his  establishment  for  building  said  vessel, 
whose  duty  it  should  be  to  receive  and  receipt  for,  on  account  of  the  navy 
department,  all  materials  delivered  therein  for  constructing  said  steamer;  which 
materials,  when  so  received  and  receipted  for,  should  be  distinctly  marked  with 
the  letters  '^U.  S.,"  and  should  become  the  property  of  and  belong  to  the  United 
States;  and  it  should  be  his  further  duty  to  certify  all  accounts  presented  and 
certified  by  Stevens,  for  materials  and  labor,  which  should  form  the  evidence 
on  which  payments  should  be  made;  but  the  authority  of  such  inspecting 
officer,  it  was  understood,  should  not  extend  to  a  right  to  judge  of  the  quality 
or  fitness  of  the  materials  or  workmanship,  but  merely  as  to  the  cost  thereof; 
*^it  being  nnderstood,"  the  contract  proceeds,  "that  the  quality  and  fitness 
thereof,  with  other  matters  concerning  the  performance  of  the  contract,  are  to 
be  inspected  and  determined  in  the  manner  hereinafter  provided  for." 

It  was  thereupon  further  stipulated  that  before  the  final  payment  for  the  said 
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war-3teamer  should  be  made,  a  certificate  should  be  rendered  to  the  navy 
department,  that,  in  her  construction,  armament  and  equipment,  all  the  provis- 
ions of  the  contract  had  been  fully  performed  by  Stevens,  which  certificate 
should  be  given  and  signed  by  persons  appointed  to  examine  the  vessel,  one  by 
Stevens,  one  by  the  secretary  of  the  navy,  and,  in  case  of  disagreement,  a  third 
by  the  other  two,  the  decision  of  the  majority  to  be  conclusive.  It  was  also 
agreed  that  Stevens,  in  lieu  of  other  security  for  the  faithful  performance  of 
the  contract  on  his  part,  should  make  to  the  United  States  a  mortgage,  which 
should  be  a  first  lien  on  all  the  land,  docks,  wharves,  slips  and  all  their  appur- 
tenances belonging  to  and  embraced  within  the  establishment  at  Koboken,  New 
Jersey,  at  which  the  war-steamer  was  to  be  constructed,  with  ample  power  to 
enter  upon  and  sell  the  same  in  case  of  failure  on  his  part  to  fulfil  the  contract, 
or  so  much  thereof  as  should  bs  necessary  to  complete  any  deficiencies  on  his 
part. 

The  secretary  of  the  navy  agreed  to  pay,  as  the  price  of  the  said  war-steamer 
when  fully  completed  and  delivered  at  the  navy  j^ard  at  Brooklyn,  in  conform- 
ity with  the  contract,  the  sum  of  $586,717.84,  the  supposed  mean  cost  of  the 
steamers  ^^  Missouri"  and  ^*  Mississippi,"  or  any  additional  sum  that  might  after- 
wards be  ascertained  as  properly  included  in  that  cost,  to  be  indorsed  on  the 
contract  "as  the  price  which  is  to  be  paid  for  the  said  war-steamer  when  fully 
completed,  delivered  and  accepted." 

Payments  were  to  be  made,  from  time  to  time,  upon  bills  certified  by  Stevens 
and  the  agent  of  the  United  States,,  for  not  less  than  S5,000  each,  and  approved 
by  the  navy  department,  until  the  sum  of  $500,000  should  have  been  paid;  at 
which  time  it  was  stipulated  that  an  examination  should  be  had  of  the  war- 
steamer  by  persons  to  be  appointed,  as  before  agreed,  for  final  examination, 
and  if  a  majority  of  them  should  certify  their  opinion  that  the  vessel  could  be 
fully  completed  according  to  contract  for  the  remaining  balance  which  might 
then  be  due,  then  payments  of  further  bills  in  full  should  continue,  not  exceed- 
ing the  full  amount  of  the  whole  agreed  price;  but  otherwise  the  examiners 
were  required  to  certify  the  amount  which,  in  their  opinion,  would  be  required 
to  complete  the  steamer,  when  the  secretary  of  the  navy  was  authorized  to 
withhold  from  future  payments  such  deductions  as  might  be  necossary  to  meet 
the  probable  excess  of  cost.  It  was  further  provided  that  when  Stevens  should 
have  fully  completed  the  said  war-steamer,  and  she  should  have  been  duly  deliv- 
ered to  and  received  by  the  agent  of  the  United  States,  according  to  the  terms 
of  the  contract,  the  full  amount  of  the  price  remaining  unpaid  and  to  become 
due  when  she  should  be  fully  completed  and  accepted  was  required  to  be  paid 
and  the  mortgage  security  canceled  and  returned. 

In  pursuance  of  his  contract  to  that  effect,  Stevens  executed  and  delivered  a 
mortgage  on  the  premises  therein  described,  being  the  basin,  dock,  shops,  etc., 
'  wherein  the  war-steamer  was  to  b3  constructed,  conditioned  to  be  void  in  case 
he  fully  performed  his  contract  in  relation  thereto,  with  a  power  pf  entry  and 
sale,  on  the  part  of  the  mortgagee,  in  case  default  should  be  made  in  the  com- 
pletion and  delivery  of  the  said  war-steamer  at  the  expiVation  of  four  years 
from  that  date,  according  to  the  conditions  and  stipulation  of  the  contract,  and 
out  of  the  proceeds  of  such  sale  to  retain  any  dues  that  might  have  accrued 
by  reason  of  the  failure  to  perform  the  contract,  or  so  much  thereof  as  should 
be  necessary  to  complete  any  deficiencies  on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract  was  by  a  subsequent  agree- 
ment extended  for  four  years  from  September  9, 1848.     From  January  5, 1845, 
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to  December  14,  1855,  there  was  paid  out  by  the  navy  department  on  account 
of  the  vessel  $i!^03,000.  Bobert  L.  Stevens  had,  in  addition,  expended  in  its 
construction,  of  his  own  means,  $113,579.  The  act  of  August  16, 1856,  ch.  123, 
contains  an  appropriation  "for  Stevens  war  steamer,  $86,717.85,"  being  the  re- 
mainder of  the  contract  price;  but  no  portion  of  this  was  ever  paid.  In  the 
mean  time,  Edwin  A.  Stevens  took  possession  of  the  work  upon  the  death  of 
his  brother,  as  executor  and  I'esiduary  legatee,  and  expended  thereon,  prior  to 
September  5,  1857,  of  his  own  money,  the  sum  of  $89,185.37.  Nothing  further 
appears  to  have  been  done  until  the  passage  of  the  act  of  April  17, 1862,  ch.  57, 
making  an  additional  appropriation  for  the  naval  service  for  the  year  ending 
Jane  30,  1862.     The  second  section  is  as  follows: 

"  And  be  it  further  enacted^  That  the  sum  of  $783,294,  being  the  amount 
necessary  to  be  provided,  as  estimated  by  a  board  appointed  for  that  purpose, 
to  pay  for  and  finish  the  'Stevens  Battery' now  partially  constructed  at  Ho- 
boken,  New  Jersey,  be  and  the  same  is  hereby  appropriated  out  of  any  money 
not  otherwise  appropriated  for  the  immediate  construction  of  said  battery: 
Provided^  that  in  the  contract  for  the  completion  of  said  vessel  it  shall  be  stip- 
ulated that  no  part'  of  the  money  claimed  by  Edwin  A.  Stevens  to  have  been 
heretofore  expended  by  him  upon  said  vessel  shall  be  refunded  until  the  amount 
of  said  claim  shall  be  established  to  the  satisfaction  of  the  secretarv  of  the 
navy,  and  the  payment  of  the  said  sum  shall  be  contingent  upon  the  success  of 
said  vessel  as  an  iron-clad,  sea -going  war-steamer,  to  be  determined  by  the  pres- 
ident, and  such  contract  shall  stipulate  the  time  within  which  the  vessel  shall 
be  completed :  Provided^  nevertheless^  that  said  money  shall  not  be  expended 
unless  the  secretary  of  the  navy  is  of  opinion  that  the  same  will  secure  to 
the  public  service  an  efBcient  steam  battery." 

The  board,  whose  estimate  is  adopted  in  this  act,  was  one  appointed  by  the 
secretary  of  the  navy,  under  the  authority  of  a  joint  resolution  of  congress, 
approved  July  2^,  1861,  whose  report  was  communicated  to  the  house  of  repre- 
sentatives in  a  letter  of  the  secretary  of  the  navy  to  the  speaker,  dated  Janu- 
ary 2,  1862.  Ex.  Doc.  No.  23,  H.  R.,  37th  Congress,  2 J  Sess.  Upon  the 
question  of  the  expediency  of  completing  the  vessel,  the  board  specify  six  im- 
portant particulars,  as  among  ^^  the  many  novel  characteristics  which  she  would 
possess,"  in  which  she  differed  from  ordinary  war-vessels,  and  conclude  by  say- 
ing: **We  cannot  recommend  the  expenditure  of  important  sums  of  money 
npon  projects  of  more  than  doubtful  success  when  put  into  practical  execution ; 
and  therefore  we  do  not  deem  it  expedient  to  complete  this  vessel  upon  the 
plan  proposed."  The  report  had  previously  stated  ^'that  the  original  projector 
of  the  vessel  was  the  late  Robert  L.  Stevens,  Esq.,  deceased,  and  that  his 
brother,  Edwin  A.  Stevens,  Esq.,  who  now  proposes  to  complete  it,  has  ma- 
terially changed  the  plans  from  what  appears  to  have  been  originally  intended." 

No  part  of  the  sum  appropriated  by  the  act  of  April  17,  1862,  was  applied 
to  the  purpose  of  completing  the  battery.  The  secretary  of  the  navy  declined 
to  do  so,  in  the  exercise  of  the  discretion  confided  to  him  in  the  last  clause  of  the 
section,  for  reasons  set  forth  in  his  letter  to  the  speaker  of  the  house  of  repre- 
sentatives, dated  May  27,  1862,  in  which  he  states  that  he  had  taken  the  opin- 
ion of  a  commission  of  experts,  who  had  reported  that  '*  the  vessel,  if  com- 
pleted on  the  plans  of  Mr.  Stevens,  will  not  make  an  efficient  steam  battery," 
and,  therefore,  that  he  did  not  feel  authorized  to  make  the  expenditure  unless 
congress  should  so  direct.  -  Congress  thereupon  passed  the  joint  resolution,  ap- 
proved July'l7rl862,  on  which  the  plaintiffs  in  error  found  their  claim. 
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Nothing  appears  to  have  been  done  towards  resuming  work  on  the  vessel 
from  the  date  of  the  last  previous  expenditure  in  1857,  until  the  death  of  Edwin 
A.  Stevens,  on  August  7, 1868,  during  which  time  it  remained  in  his  possessioa 
and  control.  His  will  contained  the  following  provision:  ^^I  empower  my  ex- 
ecutors to  apply  not  exceeding  the  sum  of  $1,000,000  to  finish,  on  ray  general 
plans,  as  near  as  may  be,  in  the  discretion  of  my  said  executors,  the  battery 
known  as  the  '  Stevens  Battery,'  and  for  the  accomplishment  of  the  said  object 
I  give  to  them  the  use  of  the  dock  and  yards  and  basin  heretofore  appropri- 
ated to  the  said  battery,  and  all  the  material  provided  for  said  battery.  When 
said  battery  shall  be  finished,  I  direct  my  executors  to  offer  the  same  to  the 
state  of  New  Jersey  as  a  present,  to  be  disposed  of  as  the  said  state  shall  deem 
proper;  and  if  not  accepted  by  the  said  state,  I  dipcct  my  executors  to  sell  the 
same,  and  the  proceeds  thereof  shall  fall  into  the  residue  of  my  estate." 

In  execution  of  this  authority  the  executors,  prior  to  February  27,  1873, 
expended  $919,915.49,  of  which  $27,309.79  was  received  from  the'sale  of  old 
material.  The  legislature  of  New  Jersey,  on  March  21,  1871,  had  authorized 
the  appointment  of  commissioners  with  power  to  sell  the  battery,  and,  in  pur- 
suance of  that  authority,  the  vessel,  never  having  been  finished,  was  sold  for 
the  sum  of  $75,000. 

§  1037.  Construction  of  shipbuilding  contracts.  When  the  title  to  tike  struct^ 
ure^  complete  or  incomplete^  passes  to  the  owner  from  the  builder.     Cases  cited. 

The  contention  of  the  plaintiffs  in  error  is  that  the  title  to  the  unfinished 
vessel  passed,  as  the  work  progressed,  to  the  United  States,  and  became  vested^ 
together  with  the  right  to  enforce  the  contract  for  its  completion,  and  the  se- 
curity of  the  mortgage,  as  against  the  estate  of  Robert  L.  Stevens,  in  his  heirs- 
at-law,  by  force  of  the  joint  resolution  of  July  17,  1862.  In  support  of  the 
proposition  that  by  the  building  contract  the  title  to  the  unfinished  ship  vested, 
as  the  work  progressed,  in  the  United  States,  counsel  rely  upon  the  rule  of 
construction  announced  by  Lord  Tenterden  in  Woods  v.  Russell,  5  Barn.  & 
Aid.,  942,  and  followed  by  the  English  cases  of  Clarke  v.  Spence,  4  Ad.  &  Ell., 
448;  Carruthers  v.  Payne,  5  Bing.,  270;  Laidler  v.  Burlinson,  2  Mees.  &  W., 
602;  Wood  v.  Bell,  5  Ell.  &  BL,  772,  affirmed  in  the  Exchequer  Chamber,  6  id., 
355;  McBain  v,  Wallace,  6  App.  Cas.,  588;  and  by  the  American  cases  of 
Moody  v.  Brown,  34  Me.,  107;  Butterworth  v.  MoKinl}',  11  Humph.  (Tenn.), 
206;  Sandford  v,  Wiggins  Ferry  Co.,  27  Ind.,  522;  Scudder  v,  Calais  Steam- 
boat Co.,  1  Cliff.,  370. 

This  conclusion  was  assented  to  in  the  present  case  by  the  chancellor,  who 
proceeded  to  a  final  decree,  however,  against  the  plaintiffs  in  error,  on  the 
ground  that  the  title  of  the  United  States  passed  by  the  resolution  of  July  17, 
1862,  not  to  the  heirs-at-law  of  Robert  L.  Stevens  for  their  own  benefit,  but  to 
or  for  the  benefit  of  Edwin  A.  Stevens,  the  residuary  legatee.  The  court  of 
errors  and  appeals,  while  afllrming  his  decree,  took  a  different  view,  and  de- 
cided that  the  title  of  the  ship  never  vested  in  the  United  States  as  owner; 
following  its  own  previous  decision  in  Elliott  v.  Edwards,  35  N.  J.  L.,  265;  S. 
C,  36  id.,  449;  the  New  York  case  of  Andrews  v.  Durant,  11  N.  Y.,  35,  and 
supported  by  the  decision  in  Williams  v.  Jackman,  16  Gray  (Mass.),  514,  in 
which  the  rule  is  stated  by  Bigelow,  C.  J.,  as  follows:  ^' Under  a  contract  for 
supplying  labor  and  materials  and  making  a  chattel,  no  property  passes  to  the 
vendee  till  the  chattel  is  completed  and  delivered,  or  ready  to  be  delivered^ 
This  is  a  general  rule  of  law.    It  must  prevail  in  all  cases,  unless  a  contrary 

intent  is  expressed  or  clearly  implied  from  the  terms  of  the  contraof 
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The  rale  first  introduoed  in  Woods  v.  Eiissell,  5  Barn*  &  Aid.,  942,  as  inter- 
preted by  the  English  courts,  according  to  Clarke  v,  Spence,  4  Ad.  &  EIL,  448, 
is  *^  founded  on  the  notion  that  provision  for  the  payment,  regulated  by  partic- 
ular stages  of  the  work,  is  made  in  the  contract  with  a  view  to  give  the  pur- 
chaser the  security  of  certain  portions  of  the  work  for  the  money  he  is  to  pay, 
and  is  equivalent  to  an  express  provision  that,  on  payment  of  the  first  instaU 
ment,  the  general  property  in  so  much  of  the  vessel  as  is  then  constructed  shall 
vest  in  the  purchaser."  This  dictum  from  Woods  v.  Russell,  according  to  Ben- 
jamin on  Sales,  246,  2d  ed.,  was  deliberately  adopted  as  a  rule  of  construction 
by  which,  in  similar  ship-building  contracts,  the  parties  are  held  to  have,  by 
implication,  evinced  an  intention  that  the  property  shall  pass,  notwithstanding 
the  general  rule  to  the  contrary,  and  adds:  ^'The  law  thus  established  has 
remained  unshaken  to  the  present  time." 

Nevertheless,  in  Wood  v.  Bell,  5  Ell.  &  BL,  772,  Lord  Campbell,  C.  J.,  said  c 
''When  a  man  contracts  with  another  to  make  any  article  for  him  for  a  given 
price,  the  general  rule  is,  in  the  absence  of  all  circumstances  from  which  a  con- 
trary conclusion  may  be  inferred,  that  no  property  passes  in  the  chattel  until 
it  be  completed  and  ready  for  delivery;  on  the  other  hand,  where  a  bargain  is 
made  for  the  purchase  of  an  existing  ascertained  chattel,  the  general  rule,  in 
the  same  absence  of  opposing  circumstances,  is  that  the  property  passes  imme- 
diately to  the  vendee;  that  is,  that  there  is  at  once  a  complete  bargain  and 
sale.  But  these  general  rules  are  both  and  equally  founded  on  the  presumed 
intention  of  the  parties.  If,  in  the  first,  there  are  attendant  circumstances 
from  which  the  intention  may  bo  inferred  that  the  property  shall  pass  in  the 
incomplete  and  growing  chattel  as  the  manufacture  of  it  proceeds,  or  even  in 
ascertained  materials  from  which  it  is  to  be  carried  to  perfection,  that  intention 
will  be  effectuated ;  and  equally,  in  the  latter,  if  it  appear  that  the  parties 
intended  to  postpone  the  transfer  of  the  property  till  the  payment  of  the  price 
or  the  performance  of  any  other  condition,  such  intention  will  be  upheld  in 
the  courts  of  law."  "  This  principle,"  he  added,  '*  we  believe  to  be  well  settled ; " 
and  referring  to  the  cases  of  Woods  v.  Russell,  Clarke  v.  Spence,  Laidler  v. 
Burlinson,  and  others,  cited  in  argument,  he  remarked  that  <'  previous  decis- 
ions, therefore,  are  mainly  useful  as  serving  to  guide  our  judgment  in  esti* 
mating  the  weight  of  circumstances  as  evidence  of  intention;"  and  concluded 
by  saying:  ''  Still  it  must  be  remembered,  after  all,  that  what  we  have  to  de* 
termine  is  a  question  of  fact;  namely,  what,  upon  a  careful  consideration  of 
all  the  circumstances,  we  believe  to  have  been  the  contract  into  which  the 
parties  have  entered."  It  is,  perhaps,  worthy  of  remark,  that  this  passage 
from  the  judgment  of  Lord  Campbell  has,  b\'  the  editors  of  Abbott  on  Mer- 
chant Ships  and  Seamen,  been  incorporated  into  the  text  of  that  treatise. 

§  1038.  T/ie  intent  of  the  parties  controls  the  construction  of  ship-building 
contracts  as  to  w/ien  the  title  passes  from  the  builder  to  the  owner. 

The  courts  of  this  country  have  not  adopted  aAy  arbitrary  rule  of  construc- 
tion as  controlling  such  agreements,  but  consider  the  question  of  intent  open 
in  every  case,  to  be  determined  upon  the  terms  of  the  contract,  and  the  cir- 
cumstances attending  the  transaction.  1  Parsons,  Shipping  and  Admiralty,  63. 
And  such  seems  to  us  to  be  the  true  principle.  Accordingly,  we  are  of  opinion 
that  the  fact  that  advances  were  made  out  of  the  purchase  money,  according 
to  the  contract,  for  the  cost  of  the  work  as  it  progressed,  and  that  the  govern- 
ment was  authorized  to  require  the  presence  of  an  agent  to  join  in  certifying 

to  the  accounts,  are  not  conclusive  evidence  of  an  intent  that  the  property  in 
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the  ship  should  vest  in  the  United  States  prior  to  final  delivery.  Indeed,  in 
reference  to  the  latter  circumstance,  it  is  noticeable,  as  indicating  a  contrary 
intention,  that  the  authority  of  the  inspecting  officer  was  expressly  limited,  so 
that  it  should  not  extend  to  a  right  to  judge  of  the  quality  and  fitness  of  the 
materials  or  workmanship,  such  matters  and  all  others  concerning  the  perform- 
ance of  the  contract  being  reserved  for  determination  after  the  completion  of 
the  work,  as  a  condition  of  acceptance  and  final  payment. 

Much  stress  is  laid,  in  argument,  upon  that  provision  of  the  contract  which 
required  all  materials  received  at  the  yard  for  use  In  constructing  tha  steamer 
to  be  distinctly  marked  with  the  leters  "U.  S.,"  and  declared  that  they  should 
become  the  property  of  and  belong  to  the  United  States.  But  it  does  not 
follow,  because  the  materials  provided  for  that  use  were  declared  to  be  the 
property  of  the  United  States,  it  was  intended  that  they  should  remain  so 
after  becoming  part  of  the  structure.  Such  a  precaution  might  well  have  been 
suggested,  as  a  security  against  a  diversion  of  the  materials  to  any  unauthor- 
ized use,  or  to  preserve  them  to  the  United  States,  in  case,  by  reason  of  the 
failure  of  the  work  or  from  any  other  cause,  they  should  not  bo  used  in  the 
vessel  Indeed,  as  is  remarked  by  the  learned  judge  who  delivered  the  opinion 
of  the  court  of  errors  and  appeals  in  this  case,  the  express  declaration  that 
defined  the  property  in  the  unused  materials  seems  to  Exclude  the  implication 
sought  to  be  raised  as  to  the  property  in  the  unfinished  ship;  for  the  inference 
is  obvious,  from  the  particularity  of  such  a  provision,  that  the  larger  interest 
would  not  be  left  to  mere  intendment. 

There  are  two  other  provisions  of  the  contract  which  seem  to  us  conclusive 
of  the  question,  and,  in  a  sense,  adverse  to  the  construction  of  the  plaintiffs  in 
error.  The  first  of  these  is  that  which  required  Stevens,  in  lieu  of  other  secu- 
rity for  his  faithfnl  performance  of  the  contract,  to  execute  and  deliver  a  mort- 
gage on  all  the  land,  docks,  wharves,  slips,  and  all  their  appurtenances  belonging 
to  and  embraced  within  the  establishment  at  Hoboken,  N.  J.,  at  which  the 
war-steamer  was  to  be  constructed,  with  power  to  the  United  States  to  erlter 
upon  and  sell  the  same  in  case  of  his  failure  to  fulfil  his  part  of  the  contract, 
or  so  much  thereof  as  should  be  necessary  to  complete  any  deficiencies  on  his 
part.  The  taking  of  this  security,  as  an  indemnity  to  the  United  States, 
assumes  the  anticipated  possibility  that  the  failure  might  be  total,  so  that  the 
vessel,  when  offered  for  delivery,  might  be  altogether  rejected.  And  it  does 
not  detract  from  the  force  of  this  conclusion,  that  the  alternative  provides  for 
completing  deficiencies,  if  they  should  prove  to  be  remedial;  for  in  that  case 
the  United  States,  at  its  option,  might  accept  the  vessel,  thus  becoming  invested 
with  the  title,  and  make  good  its  deficiencies  out  of  this  security. 

The  other  feature  of  the  contract,  which  corroborates  this  view,  is  that  which 
provides  that  final  payment  for  the  steamer  shall  be  made  only  upon  the  certif- 
icate of  examiners,  to  be  appointed  for  that  purpose,  that  in  her  construction, 
armament  and  equipment,  all  the  provisions  of  the  contract  have  been  fully 
performed  and  completed,  which  requires  that  the  steamer  shall  be  fully  com- 
pleted and  delivered  at  the  navy  yard  at  Brooklyn,  and  fixes  the  gross  amount 
which  is  to  be  paid  for  it  when  fully  completed,  delivered  and  accepted.  The 
fact  that  advances  are  to  be  made  in  the  mean  time  is  expressly  stated  to  be  in 
consideration  of  the  security  to  ba  given  by  Stevens  for  the  faithful  perform- 
ance of  bis  contract,  and  that  compensation  for  his  time  and  services  must  be 
wholly  deferred  until  the  final  completing  and  delivery  of  the  vessel. 
;   It  is  thu$  apparent,  as  we  think,  from  these  stipulations  that  the  vessel  was 
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in  all  respects  to  be  at  the  risk  of  the  bnildeir  antil,  upon  its  completion,  the 
United  States  should  accept  it,  upon  final  examination  and  certificate,  as  con- 
forming in  every  particular  with  the  requirements  of  the  contract,  and  answer- 
ing the  description  and  warranty  of  an  efficient  steam  battery  for  harbor 
defense,  shot  and  shell  proof.  And  looking  at  the  situation  of  the  parties,  and 
the  objects  they  must  have  had  in  view,  all  doubt  is  removed  as  to  their  inten- 
tion. Stevens  was  an  ardent  and  sanguine  inventor,  who  had  convinced  him- 
self that  his  unique  design  of  a  naval  structure  was  practicable  and  of  great 
value,  and  that,  if  adopted,  it  would  prove  to  be  of  immense  public  utility.  He 
succeeded  also  in  persuading  the  government  to  make  the  experiment,  and 
give  him  the  opportunity  of  realizing  his  theories.  But  it  was  understood  to 
be  merely  an  experiment,  and  evidently,  by  the  navy  department,  naturally 
conservative  and  inclined  to  adhere  with  some  tenacity  to  its  own  traditions, 
regarded  at  best  as  of  very  doubtful  success.  The  steamer,  when  built,  was  to 
constitute  a  part  of  the  naval  establishment  of  the  United  States.  Can  it  be 
supposed  that  this  was  to  take  place  except  upon  condition  that,  after  comple- 
tion and  sullicient  examination,  it  should  be  found  fit  for  the  service?  This  is 
the  view,  as  it  seems  to  us,  which  congress,  by  its  legislation,  and  the  navy  de- 
partment, in  all  its  dealings  with  the  subject,  constantly  entertained  and  acted 
upon,  and  which  both  Robert  L.  Stevens  and  his  brother,  Edwin  A.  Stevens, 
did  not  hesitate  to  accept,  the  latter  not  shrinking  from  a  further  investment 
of  $1,000,000  in  an  enterprise  which  he  still  cherished  with  confidence  of  ulti- 
mate success,  after  it  had  become  to  almost  every  one  else  a  demonstrated 
failure,  and  after  the  government,  for  whom  it  was  originally  intended,  had 
refused  to  it  all  further  subsidies. 

We  find,  therefore,  that  on  July  17,  1862,  the  date  of  the  joint  resolution  of 
congress,  under  which  the  plaintiffs  in  error  make  their  claim,  the  United 
States  had  no  title  to  the  "Stevens  Battery;"  but  that  the  property  in  it  had 
continued  in  Hubert  L.  Stevens  until  his  death,  and  passed,  by  his  will,  to 
Edwin  A.  Stevens,  as  residtiary  legatee.  It  follows  that  it  did  not  pass  to  the 
heirs-at-law  of  Robert  L.  Stevens  by  virtue  of  the  joint  resolution.  It  is  urged 
in  argument  that  if  the  right  to  the  vessel  itself  did  not  pass,  then  the  joint  resolu- 
tion must  be  construed  as  a  transfer  to  the  hejrs  of  Robert  L.  Stevens  of  the 
right  of  action  of  the  United  States  to  recover  against  his  estate  damages  for 
his  non-performance  of  his  contract,  together  with  the  securities,  by  way  of 
mortg-age  and  lien,  it  held  as  indemnity.  We  see  no  ground  for  a  constructioa 
that  leads  to  so  remarkable  a  result.  The  plain  meaning  of  the  resolution  is 
limited  to  a  relinquishment  on  the  part  of  the  United  States  of  any  interest  it 
might  be  supposed  to  have  in  the  vessel,  in  v/hich  the  heirs  of  Robert  L. 
Stevens  are  mentioned,  probably,  because  it  was  with  him  that  the  building 
contract  was  made;  and  if  it  could  operate  at  all  as  a  release,  would  be  to  them, 
for  the  benefit  of  those  who,  by  law,  had  become  his  successors  in  the  title;  and 
that  release  would  necessarily  convey  with  it,  as  an  incident,  an  extinguishment 
of  the  obligation  of  the  contract  for  construction,  and  iili  the  securities  taken 
for  its  performance.  It  was  in  effect,  and  was  doubtless  intended  as,  a  declara- 
tion on  the  part  of  the  United  States  for  the  benefit  of  whom  it  might  concern, 
of  its  entire  abandonment  of  all  further  connection  with  the  battery  and  the 
contract  for  its  construction.  The  subsequent  assent  on  the  part  of  congress  to 
its  acceptance  by  the  state  of  New  Jersey,  as  a  bequest  from  Edwin  A.  Stevens, 
while  it  could  not  operate  to  affect  any  rights  vested  in  the  interval,  is,  at  least 
a  legislative  interpretation  of  its  previous  release.    This  resolution  expressly 

448 


g  1089.  ,  CONTRACTS.—  CONSTRUCTION  AND  INTERPRETATION. 

recites  that  Edwia  A.  Stevens  was  the  owner  of  the  battery  in  his  life-time,  and 
is  scarely  more  explicit  in  the  recognition  of  his  title  than  was  the  conduct  of 
all  the  parties,  including  the  present  plaintififs  in  error.  We  are  of  opinion,  for 
the  reasons  stated,  that  there  is  no  error  in  the  deOree  complained  of,  and  it  is 
accordingly  affirmed. 

NASH  V.  TOWNE. 
(5  Wallace,  689-704     1866.) 

Error  to  U.  S.  Circuit  Court,  District  of  Wisconsin,  « 

Opinion  by  Ma.  Justice  Clifford. 

Statement  of  Facts. —  Controversy  in  this  case  grew  out  of  a  contract  for 
the  purchase,  sale  and  delivery  of  one  thousand  barrels  of  flour,  and  the  parties 
concur  that  the  flour  was  never  delivered  by  the  original  defendants.  Special 
count,  as  amended,  alleged,  in  substance  and  effect,  that  the  defendants,  on  the 
5th  day  of  February,  1863,  at  Milwaukee,  in  the  state  of  Wisconsin,  in  consid- 
eration of  $5,500,  sold  to  the  plaintiffs  one  thousand  barrels  of  flour,  stored  at 
Neenab,  in  that  state,  and  agreed  to  deliver  the  same,  when  requested,  free  of 
charge  to  the  plaintiffs,  on  board  of  a  steamer  to  be  by  them  procured  or  fur- 
nished at  the  place  where  it  was  stored,  after  navigation  should  open,  and  a 
reasonable  time  before  the  31st  day  of  May  following,  to  be  conveyed  to  the 
plaintiffs,  at  Boston,  in  the  ordinary  manner  of  transportation.  They  also 
alleged  demand  and  refusal  to  deliver  the  flour  as  agreed,  and  claimed  damages 
for  the  non-f  ulflUment  of  the  contract.  Declaration  also  contained  the  common 
counts  as  set  forth  in  the  record. 

Plea  was  the  general  issue,  and  the  verdict  and  judgment  were  for  the  plaint- 
iffs, and  the  defendants  excepted  and  sued  out  this  writ  of  error.  Exceptions 
were  taken  by  the  defendants  to  certain  rulings  of  the  court  during  the  trial, 
and  to  certain  instructions  of  the  court  as  given  to  the  jury  after  the  testimony 
was  closed,  which  will  be  considered  in  the  order  they  are  exhibited  in  the 
record. 

I.  Plaintiffs  produced  and  offered  to  read  in  evidence,  to  pro^e  the  issue  on 
their  part,  a  certain  letter,  dated  Milwaukee,  February  5,  1863,  and  written  by 
the  defendants  to  the  plaintiffs,  and  a  bill  of  sale  of  the  flour,  executed  at  the 
same  time  and  place,  and  signed  by  the  defendants,  and  which  was  inclosed  in 
the  letter  of  the  defendants  so  offered  in  evidence.  Material  parts  of  the  letter 
were  as  follows:  "  Your  Mr.  W.  left  here  yesterday,  and  before  going  off  we 
sold  him  one  thousand  barrels  round  hoop  flour, -Empire  Mills,  Iowa,  free,  on 
board  steamer  at  Keenah,  for  $5.50,  for  which  find  bill  inclosed.  We  have 
the  flour  stored  and  insured,  .  .  .  and  will  value  on  you  at  sight  for  the 
amount."  Inclosed  in  that  letter  was  the  following  bill  of  sale,  which  was  also 
signed  by  the  defendants: 
^^  Messrs,  Towne  db  Washhirne: 

^^  Bought  of  Nash  &i  Cbapin,  general  commission  merchants,  one  thousand 
barrels  of  flour.  Empire  Mills,  Iowa,  round  hoop,  5^,  $5,500. 

^^  Received  payment,  sight  draft. 

(Signed)  «  Nash  &  Chapin." 

§  1039.  iV<?  variance  between  the  allegations  and  proof  is  material  unless  of 
a  eharaoier  to  mislead  the  opposite  party. 

Such  being  all  the  evidence  offered  by  the  plaintiffs,  under  the  special  count, 

the  defendants  objected  that  the  evidence  was  not  admissible  in  the  case,  be- 
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canse  it  tended  to  prove  a  different  contract  from  that  set  out  in  the  declara- 
tion, but  the  court  overruled  the  objection,  and  the  letter  and  bill  of  sale  were 
read  in  evidence  to  the  jury.  Defendants  excepted  to  the  ruling  of  the  court, 
and  that  exception  raises  the  first  question  presented  for  decision  in  the  record. 
Obviously,  the  exception  involves  the  construction  of  the  special  count,  and  of 
the  contract  exhibited  in  the  letter  and  bill  of  sale  offered  in  evidence. 

Argument  of  the  defendants  is  that  the  contract  offered  in  evidence  varied 
from  the  allegations  of  the  special  count  in  two  particulars:  1.  That  it  differed 
from  the  declaration  as  to  the  time  when  the  flour  was  to  be  delivered. 
2i  That  it  also  differec^from  the  declaration  as  to  the  shipment  of  the  flour, 
and  because  it  contained  no  agreement  to  furnish  a  steamer. 

Undoubtedly,  the  rule  is  that  the  proofs  must  correspond  with  the  allega- 
tions in  the  declaration,  but  the  requirement  in  that  behalf  is  fulfilled  if  the 
substance  of  the  declaration  is  proved. 

1.  Allegations  of  fact  in  the  pleadings,  affirmed  on  one  side  and  denied  on 
the  other,  must  in  general  be  tried  by  a  jury,  and  the  purpose  of  the  rule 
which  requires  that  the  allegations  and  the  proofs  must  correspond  is  that  the 
opposite  party  may  be  fairly  apprised  of  the  specific  nature  of  the  questions 
involved*  in  the  issue.  Formerly,  the  rule  in  that  respect  was  applied  with 
great  strictness,  but  the  modern  decisions  are  more  liberal  and  reasonable. 
Decided  cases  may  be  found,  unquestionably,  where  it  has  been  held  that  very 
slight  differences  were  sufficient  to  constitute  a  fatal  variance.  Just  demands 
were  often  defeated  by  such  rulings  until  the  parliament  interfered,  in  the 
parent  country,  to  prevent  such  flagrant  injustice.  1  Taylor  on  Ev.,  §  17?, 
p.  187. 

Federal  courts  have  possessed  the  power,  from  their  organization  to  the 
present  time,  to  amend  such  imperfections  in  the  pleadings,  except  in  cases  of 
special  demurrer  set  down  for  hearing,  and  are  directed  to  give  judgment 
according  to  law  and  the  right  of  the  cause.  1  Stat,  at  Large,  91.  Recent 
statutes  in  the  states  also  confer  a  liberal  discretion  upon  courts  in  allowing 
amendments  to  pleadings,  and  those  statutes,  together  with  the  change  they 
have  superinduced  in  the  course  of  judicial  decision,  may  be  said  to  have  estab- 
lished the  general  rule  in  the  state  tribunals  that  no  variance  between  the  alle- 
gations of  a  pleading  and  the  proofs  offered  to  sustain  it  shall  be  deemed 
material,  unless  it  be  of  a  character  to  mislead  the  opposite  party  in  maintain- 
ing his  action  or  defense  on  the  merits.  3  Phillips  on  £v.  (4th  Am.  eel.),  148; 
Harmony  v.  Bingham,  1  Duer,  210;  Catlin  v.  Gunter,  1  Kern.,  368. 

Irrespective  of  those  statutes,  however,  no  variance  ought  ever  to  be  regarded 
as  material  where  the  allegation  and  proof  substantially  correspond.  Contract 
in  this  case  was  executed  in  midwinter,  when  the  navigation  was  closed,  and 
both  parties  knew  that  the  flour  could  not  be  transported  until  the  navigation 
opened  in  the  spring.  ^'Free  on  board  the  steamer  at  Neenah"  meant  that  the 
defendants  should  deliver  the  flour  on  board  the  steamer  without  charge  to 
the  plaintiffs.  Time  of  delivery  is  not  specified,  but  it  was  to  be  on  board  a 
steamer  at  Neenah,  and  it  would  be  unreasonable  to  suppose  that  the  parties 
contemplated  that  it  should  be  withdrawn  from  the  warehouse  where  it  was 
stored  in  safety  and  insured  and  deposited  in  a  steamer,  even  if  one  was  there, 
before  the  navigation  opened  in  the  spring. 

§  1 040.  Rule  for  catistruclion  of  contracts. 

Courts,  in  the  construction  of  contracts,  look  to  the  language  employed,  the 
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subject-matter,  and  the  surrounding  circumstances.  They  are  never  shut  out 
from  the  same  light  which  the  parties  enjoyed  when  the  contract  was  executed, 
and,  in  that  view,  they  are  entitled  to  place  themselves  in  the  same  situation  as 
the  parties  who  made  the  contract,  so  as  to  view  the  circumstances  as  they 
viewed  them,  and  so  to  judge  of  the  meaning  of  the  words  and  of  the  correct  ap- 
plication of  the  language  to  the  things  described.  Barreda  v.  Silsbee,  21  How., 
161 ;  Shore  v.  Wilson,  9  CI.  &  F.,  569;  Addison  on  Contr.,  846.  Applying  those 
rules  to  the  case,  it  is  quite  clear  that  the  parties  did  not  contemplate  that  the 
flour  should  be  withdrawn  from  the  warehouse,  where  it  was  safely  stored  and 
insured,  until  the  navigation  opened  in  the  spring,  because  the  withdrawal  of 
the  same  before  that  time  would  have  been  worse  than  useless,  as  it  could  not 
be  earlier  transported  to  the  place  of  destination,  and  if  withdrawn  and  de- 
livered it  would  involve  unnecessarj^  expense  and  the  necessity  of  re-ware- 
housing it  and  procuring  a  new  insurance.  Plain  inference,  therefore,  is  that  it 
was  to  remain  in  the  storehouse  where  it  was  until  the  navigation  opened  in 
the  spring,  but  that  it  was  to  be  withdrawn  and  delivered  on  board  a  steamer  at 
that  place,  free  of  charge  to  the  plaintiffs,  before  the  spring  season  of  naviga- 
tion closed. 

Such  being  the  true  construction  of  the  contract  as  to  the  time  the^delivery 
of  the  flour  was  to  be  made,  it  is  evident  that  the  objection  that  there  is  a 
variance  in  that  respect  between  the  proofs  offered  in  evidence  and  the  special 
count  cannot  be  sustained.  .  Averment  of  demand  and  refusal  in  the  count  is 
not  unusual  in  such  cases,  and,  even  if  not  strictly  necessary,  it  certainly  can 
afford  no  ground  to  support  the  present  exception. 

2.  Second  objection  taken  at  the  argument  is  that  the  contract,  as  proved, 
does  not  support  the  allegation  that  the  defendants  agreed  to  procure  or  fur- 
nish a  steamer  at  the  place  of  delivery,  or  to  ship  the  flour  on  board  a  steamer 
free  of  charge  to  the  plaintiffs,  as  alleged  in  the  special  count.  Express  words 
of  the  contract  are,  ^^free  on  board  steamer  at  Neenah,"  and  the  terms  of  the 
contract  also  show  that  the  flour,  at  the  date  of  the  contract,  was  safely  stored 
in  a  warehouse  at  the  place  where  it  was  to  be  delivered.  Those  words  neces- 
sarily imply  that  the  flour  was  in  the  possession  and  under  the  control  of  the 
defendants,  and  that  the  delivery  was  to  be  made  in  the  future.  Terms  of  the 
contract  also  imply  as  clearly  that  the  place  of  delivery  was  on  board  a  steamer 
at  that  port  as  they  do  that  the  delivery  was  to  be  made  by  the  defendants. 
Freight  was  to  be  paid  by  the  plaintiffs,  but  the  delivery  on  board  the  steamer 
was  to  be  made  by  the  defendants,  and  it  follows,  in  the  absence  of  any  stipu- 
lation to  the  contrary,  that  the  defendants  were  to  procure  or  select  the  steamer 
to  transport  the  flour  down  the  bay,  and  to  the  place  of  transshipment,  over 
the  usual  route.  Our  conclusion  is,  that  the  allegations  of  the  special  count, 
and  the  proofs  given  in  evidence,  were  substantially  the  same,  or,  in  other 
w^ords,  that  the  differences  between  them,  if  any,  were  not  of  a  character 
which  could  have  misled  the  defendants  at  the  trial,  and  therefore  the  objec- 
tion must  be  overruled. 

II.  Evidence  was  also  introduced  by  the  plaintiffs  showing  that  the  defend- 
ants drew  on  them  for  the  whole  amount  of  the  purchase  money  in  a  sight 
draft,  and  that  they  paid  the  draft,  as  given  in  evidence,  when  it  was  presented. 
Exceptions  were  taken  by  the  defendants  to  the  rulings  of  the  court  in  adroit- 
ting  that  evidence,  but  the  rulings  of  the  court  were  so  clearly  correct  that  it 
seems  unnecessary  to  remark  further  upon  the  subject. 
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§  1041.  Reception  of  the  price  hy  the  vendor^  and  refusal  to  deliver  and  eon- 
version  of  the  goods^  constitute  plenary  evidence  of  an  implied  promise  to  refund 
the  price  paid,  and  an  action  for  money  had  arid  received  is  the  appropriate 
remedy  for  the  vendee  to  recover  back  the  money  paid. 

HI.  Plaintiffs  also  proved  that  the  flour,  at  the  date  of  the  contract,  was 
stgrcd  in  u  railroad  warehouse  at  Neenah,  and  that  the  defendants  had  admitted 
thai  it  had  been  sold  and  delivered  to  a  third  person  prior  to  the  coranaence- 
ment  of  the  suit.  They  went  further,  and  proved  demand  and  refusal,  and 
showed  that  the  defendants,  at  the  date  of  the  contract,  bad  but  on^  thousand 
barrels  of  flour  stored  in  that  warehouse,  and  that  the  whole  of  that  parcel  was 
sold  and  delivered  prior  to  the  suit,  with  the  defendants'  knowledge  and  consent. 

Witnesses  were  examined  on  the  subject,  and  in  the  course  of  their  examina- 
tion two  other  exceptions  were  taken  by  the  defendants  to  the  rulings  of  the 
court  in  admitting  testimony.  Substance  of  the  testimony  objected  to  and  in- 
troduced was  that  the  flour  was  withdrawn  from  the  warehouse  where  it  was 
stored,  at  the  date  ^f  the  contract,  under  the  orders  of  the  defendants,  and  de- 
posited in  another  place,  and  finally  delivered  to  other  parties,  in  part  fulfill- 
ment of  a  much  larger  contract.  Testimony  previously  introduced  showed 
that  the  plaintiffs  accepted  the  sight  draft  and  paid  the  same  for  the  purchase 
money,  and  that  the  defendants  refused  to  deliver  the  flour;  and  the  evidence 
objected  to  was  doubtless  offered  to  show  that  they  had  converted  the  flour  to 
their  own  use,  and,  in  our  judgment,  it  was  properl}'  admitted  for  that  purpose. 
Where  the  seller  of  goods  received  the  purchase  money  at  the  agreed  price, 
and  subsequently  refused  to  deliver  the  goods,  and  it  appeared  at  the  trial  that 
be  had  converted  the  same  to  his  own  use,  it  was  held  at  a  ver}''  early  period 
that  an  action  for  money  had  and  received  would  lie  to  recover  back  the  money ; 
and  it  has  never  been  beard  in  a  court  of  justice  since  that  decision  that  there  was 
any  doubt  of  its  correctness.   Anonymous,  1  Strange,  407;  2  Greenl.  on  Ev.,  124. 

Assumpsit  for  money  had  and  received  is  an  equitable  action  to  recover  back 
money  which  the  defendant  in  justice  ought  not  to  retain,  and  it  may  be  said 
that  it  lies  in  most,  if  not  all,  cases  where  the  defendant  has  moneys  of  the 
plaintiff  which,  ex  equo  et  hono^  he  ought  to  refund.  Counts  for  money  had  and 
received  may  be  joined  with  special  counts;  and  where,  as  in  this  case,  the  spe- 
cial counts  are  for  damages  for  the  non-delivery  of  goods,  it  is  perfectly  compe- 
tent for  the  plaintiff,  if  the  price  was  paid  in  money  or  money's  worth,  to  prove 
the  allegations  of  the  special  counts  and  introduce  evidence  to  support  the 
common  counts;  and  if  it  appears  that  the  defendant  refused  to  deliver  the 
goods  and  that  he  has  converted  the  same  to  his  own  use,  the  plaintiff,  at  his 
election,  may  have  damages  for  the  non-delivery  of  the  goods,  or  he  may  have 
judgment  for  the  price  paid  and  lawful  interest.  Evidence  in  this  case  was 
clear,  not  only  that  the  plaintiffs  paid  the  price  in  money,  but  that  the  defend- 
ants refused  to  deliver  the  flour  and  converted  the  same  to  their  own  use,  by 
selling  and  delivering  it  to  other  persons.  Allen  v.  Ford,  19  Pick.,  217;  Jones 
t^.  Hoar,  5  id.,  285.  Such  a  reception  of  the  price,  refusal  to  deliver  and  con- 
version of  the  goods  constitute  plenary  evidence  of  an  implied  promise  to 
refund  the  price  paid,  and  an  action  for  money  had  and  received  is  an  appro- 
priate remedy  for  the  plaintiffs. 

§  1042.  Parol  evidence  is  not  admissible  to  exonerate  an  agent  who  entered 
into  a  written  contract  as  principal^  even  though  it  be  to  show  that  he  disclosed  his 
agency  and  the  name  of  his  principal  at  the  time  the  contract  was  executed. 

Principal  defense  was  that  the  flour  belonged  to  one  Samuel  G.  Burdick,  and 
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that  the  defendants,  in  negotiating  the  sale,  aoted  merely  as  the  agents  of  the 
owner  of  the  flour,  and  that  they,  daring  the  negotiation  for  the  sale,  informed 
the  plaintiffs  of  their  agency  and  gave  to  them  the  name  of  their  principal  as 
the  owner  of  the  flour.  They  also  claimed  that  the  plaintiffs  agreed  at  the  sale 
of  the  flour  to  take  the  warehouse  receipts  of  their  principal  for  the  flour,  and 
that  the  defendants  merely  held  those  receipts  at  the  request  of  the  plaintiffs, 
and  for  their  benefit,  and  were  therefore  under  no  obligations  to  deliver  the 
flour. 

Such  was  the  theory  of  the  defendants;  but  there  was  no  proof  of  any  such 
agreement,  except  that  one  of  the  plaintiffs  testified  that  the  defendants,  when 
the  demand  was  made  for  the  delivery  of  the  flour,  claimed  that  such  was  the 
understanding  of  the  parties  at  the  date  of  the  contract.  Defendants  intro- 
duced no  testimony,  but  offered  to  prove  that  in  negotiating  the  sale  they  acted 
as  agents,  and  that  they  so  informed  the  plaintiffs,  and  gave  them  the  name  of 
their  principal.  Plaintiffs  objected  to  the  testimony,  and  it  was  excluded  by 
the  court,  and  the  defendants  excepted.  They  still  insist  that  the  ruling  of  the 
court  in  that  behalf  was  erroneous,  but  they  admit  the  general  rule  that  parol 
evidence  is  not  admissible  to  suppl3%  contradict,  enlarge  or  vary  the  words  of  a 
written  contract;  and  it  is  equally  well  settled  that  when  a  contract  is  reduced 
to  writing  all  matters  of  negotiation  and  discussion  on  the  subject  antecedent 
to  and  dehors  the  writing  are  excluded  as  being  merged  in  the  instrument.  2 
Kent's  Cora.  (11th  ed.),  746;  1  Grcenl.  on  Ev.  (12th  ed.),  §  275,  p.  312. 

Parol  evidence  can  never  be  admitted  for  the  purpose  of  exonerating  an 
agent  who  has  entered  into  a  written  contract  in  which  he  appears  as  principal, 
even  though  he  should  propose  to  show,  if  allowed,  that  he  disclosed  his  agency 
and  mentioned  the  name  of  his  principal  at  the  time  the  contract  was  executed. 
Higgins  V.  Senior,  8  Mees.  &  W.,  844.  Where  a  simple  contract,  other  than  a 
bill  or  note,  is  made  by  an  agent,  the  principal  whom  he  represents  may,  in  gen- 
eral, maintain  an  action  upon  it  in  his  own  name,  and  parol  evidence  is  admis- 
sible, although  the  contract  is  in  writing,  to  show  that  the  person  named  in  the 
contract  was  an  agent,  and  that  he  w^s  acting  for  his  principal.  Such  evidence, 
says  Baron  Parke,  does  not  deny  that  the  contract  binds  those  whom  on  its 
face  it  purports  to  bind,  but  shows  that  it  also  binds  another,  and  that  the  prin- 
ciple has  been  fullj^  adopted  by  this  court,  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.,  381  (Carrikes,  §§  220-242);  Ford  v.  Williams,  21 
id.,  289;  Oelricks  v.  Ford,  23  id.,  63. 

Cases  may  be  found,  also,  where  it  is  held  that  the  plaintiff  may  prove  by 
parol  that  the  other  contracting  party  named  in  the  contract  was  but  the  agent 
of  an  undisclosed  principal,  and  in  that  state  of  the  case  he  may  have  his  rem- 
edy against  either  at  his  election,  Thomson  v.  Davenport,  9  Barn.  &  Cress., 
78.  Evidence  to  that  effect  will  be  admitted  to  charge  the  principal  or  to  en- 
able him  to  sue  in  his  own  name,  but  the  agent  who  binds  himself  is  never 
allowed  to  contradict  the  writing  by  proving  that  he  contracted  only  as  agent, 
and  not  as  principal.  Jones  u  Littledale,  6  Ad.  &  £11.,  486;  1  Parsons  on 
Contr.  (5th  ed.),  64;  Titus  v.  Kyle,  10  Ohio  St.,  444;  2  Smith's  Lead.  Cas. 
(6th  Am.  ed.),  421. 

Exceptions  were  also  taken  to  the  charge  of  the  court,  but  they  involve,  for 
the  most  part,  the  same  questions  as  are  presented  in  the  objections  taken  to 
the  admissibility  of  the  evidence,  and  therefore  do  not  require  to  be  further 
answered.  Slight  as  the  evidence  was  to  show  that  the  plaintiffs  accepted  the 
warehouse  receipts  in  lieu  of  the  flour,  still  the  court  left  that  question  to  the 
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jury,  and  their  finding  upon  the  subject  is  conclusive.  Complaint  is  also  made 
that  the  rule  of  damages  given  to  the  jury  was  not  correct,  but  the  complaint 
is  so  clearly  without  merit  that  we  forbear  any  further  comments  upon  the 
subject 

Judgment  affirmed^  with  costs, 

PRATT  V.  LAW. 
(0  Cranch,  45^-500.    1815.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  In  order  to  present  a  distinct  view  of  the  numerous 
questions  which  arise  out  of  this  intricate  and  voluminous  case,  we  will  pursue 
them  through  a  history  of  the  transactions  in  which  they  originated,  and  con- 
sider them  in  order  as  they  occur. 

It  is  well  known  that,  at  the  founding  of  this  city,  the  proprietors  of  the  soil 
gratuitously  relinquished  a  proportion  of  their  property  to  commissioners 
appointed  to  receive  it.  Morris,  Nicholson  and  Greenleaf  purchased  city  lands 
to  the  amount  of  fifty  millions  of  square  feet,  to  which  quantity  they  were 
entitled  on  the  3d  of  December,  1794.  Of  this  quantity,  six  thousand  lots 
were  purchased  from  the  commissioners;  two  hundred  and  twenty  lots  of  Dan- 
iel Carroll,  and  the  residue  of  other  persons  not  necessary  to  be  specified  in  this 
case.  In  the  agreement  with  the  commissioners,  they  stipulated  to  choose  the 
lots  by  squares;  to  build  twenty  houses  per  annum  for  seven  years;  and  until 
the  year  1796,  not  to  sell  without  the  building  stipulation.  In  the  agreement 
with  Carroll,  the  division  was  to  take  place  by  lots;  not  by  selection,  but  alter- 
nately, in  order;  and  a  variety  of  building  and  other  stipulations  were  entered 
into,  which  not  being  complied  with,  Carroll  re-entered  on  his  land,  and  the 
contract  was  finally  abandoned. 

On  the  3d  of  December,  1794,  Law  entered  into  a  contract  with  Morris, 
Nicholson  and  Oreenleaf  for  the  purchase  of  two  million  four  hundred  thousand 
square  feet  of  city  land,  at  the  rate  of  five  pence,  Pennsylvania  currency,  per 
foot,  for  which  Law  paid  them  50,000^.,  and  took  their  bond  to  convey  him  that 
quantity  of  land,  in  the  penalt)'  of  100,000Z.  To  secure  this  bond  the  mortgage 
was  given,  which  is  the  principal  subject  of  these  suits.  On  the  13lh  of  May, 
1796,  Greenleaf  conveyed  all  his  estate  and  interest  in  the  Washington  lands  to 
Morris  and  Nicholson,  who,  on  the  26th  of  June,  1797,  executed  an  assignment 
of  all  their  interest  to  these  complainants  (Pratt  and  others).  Oreenleaf  after- 
wards becoming  bankrupt,  John  Miller,  one  of  these  complainants,  was  made 
bis  assignee. 

In  the  several  bills  and  answers  relative  to  these  transactions,  there  are  vari- 
ous contradictory  assertions  on  the  subject  of  fraud ;  but  as  there  is  no  evidence 
to  sustain  any  charge  of  that  kind,  and  all  the  various  writings  executed 
between  the  parties  appear  fair,  unimpeached  and  reconcilable,  we  shall  wholly 
reject  the  consideration  of  that  subject,  and  dispose  of  the  case  upon  the  une- 
quivocal meaning  of  the  contracts  of  the  parties,  and  their  various  acts  which 
have  relation  to  the  execution  of  those  contracts. 

§  1043.  Right  of  selection  under  an  agreement  to  convey  a  specified  amount  of 
land. 

By  the  bond  to  make  titles,  dated  December  3,  1794,  Morris,  Nicholson  and 
Oreenleaf  are  simply  bound  to  make  titles  to  Law  for  the  specified  quantity  of 
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land  in  the  city  of  Washington,  leaving  the  situation  of  it,  and  the  mode  of 
selection,  entirely  undefined,  and  of  course  retaining  it  to  themselves.  On  the 
day  following,  the  same  parties  entered  into  articles  of  agreement,  having  rela- 
tion to  objects  which  appear  not  to  have  entered  into  their  contemplation  origi- 
nally, and  which,  on  the  face  of  them,  bear  the  appearance  of  perfect  reciprocity. 
An  option  is  given  to  Law  to  decline  his  purchase  in  eighteen  months,  and  Law 
stipulates  that  if  he  should  not  then  decline  it,  he  shall  be  bound  to  improve 
every  third  lot  pursuant  to  the  original  contract  of  Morris  and  Greenleaf  with 
the  commissioners  in  a  specified  time. 

On  the  10th  of  March,  1795,  Law  purchases  other  concessions.  By  relin- . 
quishing  his  right  of  declining  the  purchase,  he  is  allowed  the  right  of.  select- 
ing the  property  to  be  conveyed  to  him,  "excepting  water  property,  and 
excepting  such  squares  as  are  now  appropriated,  or  respecting  which  the  said 
Morris,  Nicholson  and  Greenleaf  have  made  arrangements."  A  list  of  the  ex- 
cepted squares  is  subjoined,  numerically  distinguished.  Morris,  Nicholson  and 
Greenleaf  also  stipulate  to  secure  Law,  in  the  discharge  of  their  contract,  by  a 
mortgage  of  other  lands  in  the  city,  "  which  are  now  in  their  possession,  until 
they  can  give  good  and  sufficient  titles  to  the  said  Law,  of  such  property  as  he 
may  select,  and  of  which  the  titles  are  not  already  vested  in  them ; "  but  Law 
is  to  select  by  squares;  to  select  in  ninety  days,  and  to  build  in  conformity 
with  Morris  and  Greenleaf  s  contract  with  the  commissioners.  From  this  con- 
tract emanated  the  mortgage  of  the  4th  of  September,  1796. 

It  was  evidently  incumbent  on  Law  to  make  his  selection  in  ninety  days,  or 
show  some  adequate  cause  to  excuse  him  from  the  discharge  of  that  part  of  his 
agreement.  The  evidence  that  he  did  make  his  selection  in  the  prescribed  time 
is  contained  in  his  amended  answer  drawn  from  him  by  express  allegations  in 
the  bill,  and  an  exception  to  his  answer,  in  which  he  swears  that  bis  selection 
was  made  in  due  time,  and  that  a  copy  of  his  selection  thus  made,  was,  in  due 
time,  communicated  to  the  other  parties.  This  fact,  therefore,  being  uncon- 
tradicted by  any  evidence,  and  confirmed  by  the  solicitude  expressed  by  Law, 
in  all  his  correspondence,  to  obtain  his  titles,  must  be  considered  as  estab- 
lished, and  throws  upon  the  opposite  party  an  obligation  to  show  either  that 
he  complied  with  the  selection  so  made,  or  some  sufficient  reason  why  it  was 
not  complied  with.  For  these  purposes  they  contend  that  it  was  in  part  com- 
plied with,  and  that  it  was  the  fault  of  Law  himself  that  it  was  not  wholly 
complied  with. 

It  appears  that  on  the  14:th  of  March,  1796,  there  were  conveyed  to  Law 
seven  hundred  and  ninety  two  thousand  nine  hundred  and  thirty-nine  square 
feet  of  ground;  and,  on  the  20th  of  July,  1797,  one  million  one  hundred  and 
fifty-five  thousand  eight  hundred  and  fifty-seven  square  feet.  In  these  con- 
veyances, Law  acquiesces,  with  two  exceptions:  1.  That  one  hundred  and 
twenty-eight  thousand  two  hundred  and  twenty-three  square  feet,  contained  in 
squares  727,  789  and  729,  have  since  been  recovered  of  him  by  due  course  of 
law.  2.  That  in  the  computation  of  square  feet  supposed  to  be  conveyed  to 
him  are  included  the  superficies  of  the  alleys  passing  through  those  squares,  in 
which  the  entire  squares  were  not  conveyed. 

To  understand  this  objection,  it  is  necessary  to  remark  that,  in  the  division 
between  the  commissioners  and  the  proprietors,  it  frequently  happens  that/sev- 
eral lots  in  a  square  were  assigned  to  the  proprietor.  In  the  selections  ijbade 
by  Morris  and  Nicholson,  and  in  those  made  by  Law,  the  exigency  of  the  ^ree- 
ment  to  choose  by  squares  was  considered  as  gratified  by  the  choice/  of  all 
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that  part  of  a  square  which  had  been  allotted  to  the  commissioners.  To 
the  first  exception  the  assignees  reply  that  Law  was  conusant  of  the  defect 
of  title  in  the  squares  alluded  to;  that  he  took  them  with  his  eyes  open^ 
and  therefore  cannot  nOw  claim  indemnity. 

§  1044.  Conveyance  of  defective  title. 

But  we  do  not  subscribe  to  this  opinion.  There  is  no  evidence  in  the  case 
that  he  did  agree  to  take  these  squares  curn  onere.  The  letter  of  the  1st  of 
September,  1799,  proves  nothing  of  the  kind.  The  condition  of  the  obligation 
is  not  complied  with  by  a  conveyance  of  a  defective  title. 

§  1045.  Obligation  to  convey  a  good  title  with  general  warranty  carries  with 
it  the  obligation  to  refund  in  case  of  eviction. 

The  obligation  to  convey  a  good  and  sufficient  title  with  a  general  warranty 
will  carry  with  it  the  obligation  to  refund  in  case  of  eviction.  Law's  knowl- 
edge of  the  incumbered  state  of  the  title  is  of  no  consequence,  whilst  the  op- 
posite party  was  under  an  obligation  to  make  that  title  good  and  sufficient. 
The  assignees  are,  in  this  respect,  in  no  better  situation  than  the  original  par- 
ties. Their  rights  and  interests  are  altogether  subordinate  to  those  of  Law. 
They  take  the  property  in  every  respect  incumbered  with  the  obligation  to 
make  good  the  contracts  of  Morris,  Nicholson  and  Greenleaf  with  him,  not 
only  on  general  principles,  but  by  express  exception  in  favor  of  existing  liens 
and  incumbrances. 

§  1046.  Conveyance  of  ground  covered  by  pvhlic  aUeye  void.  Allowance 
made  for  lande  so  covered. 

With  regard  to  the  allowance  for  the  superficies  of  the  alleys,  we  remark  that 
if  the  alleys  be  comprised  under  the  denomination  of  streets,  the  conveyance 
of  the  ground  which  they  cover  would  be  void,  and  unquestionably  will  not 
amount  to  a  gratification  of  the  contract.  But  from  the  president's  instruc- 
tions of  the  17th  of  October,  1791,  there  is  reason  to  think  that  they  were 
rights  of  way  appurtenant  to  the  lots  of  each  square  respectively.  If  this 
claim  of  Law's  extended  to  the  alleys  ia  those  squares  of  which  the  whole  was 
conveyed  to  him,  there  would  be  some  ground  for  disputing  it.  But  as  it  is 
confined  to  those  squares  only  in  which  the  right  could  not  be  merged,  because 
some  one  or  more  of  the  lots  were  the  property  of  another,  we  think  the  al- 
lowance ought  to  be  made;  for  Law  certainly  has  not  acquired  a  title  in  fee- 
simple  in  those  alleys. 

2.  It  is  contended  that  it  was  in  Law's  power  to  have  obtained  a  full  per- 
formance; and  they  charge  him  with  various  acts  to  which  alone  they  attribute 
the  non-compliance  on  their  part. 

1.  His  frequent  varying  of  his  selections.  On  this  subject  there  is  a  great 
variety  of  evidence  and  many  contradictory  allegations.  But  upon  the  whole, 
it  appears  that,  after  acquiescing  in  a  number  of  changes,  the  selections,  about 
the  last  of  the  year  1796,  settled  down  to  699,  696,  and  half  of  743,  and  the  de- 
ficiency, if  any,  to  be  supplied  out  of  squares  730,  and  north  of  697.  But  Law's 
inclination  to  vary  his  selections  furnishes  no  sufficient  excuse;  for  a  tender  of 
a  conveyance  conformably  to  any  one  of  those  selections  would  have  been  a 
performance. 

On  the  5th  of  December,  1796,  it  appears  a  deed  was  tendered ;  and  this  is 
asserted  to  have  been  a  legal  performance  of  their  part  of  the  agreement.  Law 
contends  that  it  was  not,  because  it  contained  the  building  stipulation,  a  dis- 
tinct, independent  contract,  and  which  ought  not  to  have  been  made  a  part  of 
this  conveyance.    This  question  appears  at  that  time  to  have  been  submitted  to 
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counsel  and  decided  in  favor  of  Law.  Whether  correctly  or  not,  it  is  now  too 
late  to  inquire;  for  it  appears  to  have  been  acquiesced  in,  and  conveyances  ex- 
ecuted for  nearly  the  wholp  of  the  same  land  which  was  contained  in  the  ten- 
dered deed.  The  conveyance  tendered  cannot,  even  if  in  unexceptionable  form, 
be  now  considered  as  a  performance  for  the  balance  unconveycd,  since  the 
land  contained  in  it  constitutes  a  great  part  of  that  for  which  credit  is  given 
upon  the  agreement;  and  after  receiving  conveyances  in  a  dififerent  form,  it  is 
surely  too  late  now  to  contend  for  the  sufficiency  of  those  tendered. 

3.  It  is  contended  that  the  selection  of  squares  696,  699  and  743  was  not 
sanctioned  by  the  contract  of  March,  1795,  and  therefore  Morris  and  Nichol- 
son were  under  no  obligation  to  convey.  It  appears  that  these  squares 
were  situated  in  Carroll's  land,  and  in  the  division  between  Carroll  and  the 
commissioners  were  assigned  to  the  former.  They  thus  became  a  part  of  that 
land,  out  of  which  Morris  and  Nicholson  were  to  be  entitled  to  have  conveyed 
to  them  their  two  hundred  and  twenty  lots;  and  it  is  contended  that  Law's 
right  of  selection  could  not  extend  to  these  lots,  because  they  were  to  be  as- 
signed alternately ;  whereas  Law's  right  of  selection  was  to  be  made  by  squares, 
out  of  those  in  which  Morris  and  Greenleaf  had  the  right  of  selection.  It  ap- 
pears, however,  that  Morris  and  Nicholson  acquiesced  in  Law's  right  to  select 
from  Carroll's  land,  and  in  a  letter  of  March  19,  1797,  explicitly  acknowl- 
edge it.  ^ 

The  solution  of  this  apparent  inconsistency  is  to  be  found  in  an  observation 
previously  made  on  another  point  in  this  case.  A  selection  by  squares  was,  in 
practice,  considered  by  these  parties  as  complied  with,  when  made  of  all  those 
lots  contained  in  any  given  square  which  were  owned  by  the  party  bound  to 
convey.  There  could,  then,  be  no  reason  for  excluding  Law  from  enjoying 
his  right  of  selection  from  among  the  squares  contained  in  Carroll's  land.  The 
objection  certainly  comes  too  late  at  this  day.  In  Morris'  letter  to  Mr.  Cranch, 
of  February  22,  1796,  is  contained  an  express  recognition  of  the  correctness  of 
that  selection,  or  at  least  of  his  acceptance  of  it  in  lieu  of  one  more  correctly 
made.  This  act,  with  its  attenxlant  consequences,  must  be  considered  by  this 
court  as  giving  legitimacy  to  the  selection,  though  it  had  been  otherwise  inde- 
fensible. Had  Law  been  then  informed  that  this  selection  was  not  authorized 
bj^  contract,  he  would  have  been  thrown  on  his  right  to  amend  his  selection,  at 
a  time  when  he  might  have  done  it  with  little  prejudice  to  his  interest.  But 
at  this  time  it  is  surely  too  late  to  retract  an  assent  given  nearly  twenty  years 
ago.  With  regard  to  the  two  other  squares  selected,  as  it  was  only  provisional, 
to  make  up  any  deficiency  that  might  exist  after  conveying  the  three  positively 
selected,  until  the  three  absolutely  chosen  were  conveyed,  nothing  final  could 
be  done  with  these. 

§  1047.  Contract  to  build;  excuse  for  non-performance;  breach  of  contract 
by  other  party. 

The  last  objection  is  founded  on  Law's  failure  to  comply  with  his  building 
contract.  But  to  this  we  answer:  Law  was  not  restricted  as  to  the  specific  lots 
on  which  the  buildings  were  to  be  erected.  His  choice,  therefore,  extended 
over  the  whole,  and  the  obligation  was  not  complete  until  the  whole  land  was 
conveyed  to  him.  We  are  of  opinion  that  the  selection  was  sufficiently 
proved;  and  that  Morris,  Nicholson  and  Greenleaf  were  in  default  with  regard 
to  the  deficiency  of  land.  On  them,  therefore,  must  fall  the  consequences  of  a 
state  of  things  produced  by  their  own  default. 

But  there  are  other  reasons  furnished  by  the  case  in  support  of  this  opinion. 
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Law  had  advanced  very  considerably  in  the  discharge  of  his  building  contracU 
He  asserts  (and  it  is  hardly  possible  to  believe  otherwise)  that  he  was  origi- 
nally induced  to  enter  into  that  stipulation  in  consideration  of  similar  stipula- 
tions entered  into  by  Morris,  Nicholson  and  Greenleaf,  with  the  commissioners 
and  Carroll,  and  urges  their  failure  as  his  excuse,  in  part,  for  desisting  from 
building.  But,  be  this  as  it  may,  it  is  impossible  for  the  ingenuity  of  man  to 
devise  any  expedient  by  which  a  m^an  of  comparison  can  be  resorted  to  that 
would  enable  this  court  or  a  jury  to  ascertain  the  injury  resulting  from  this 
cause,  or  the  sum  in  damages  by  which  it  may  bo  compensated.  We  therefore 
put  the  building  contract  entirely  out  of  the  case. 

§  1048.  Contract  for  sale  of  lands  only  partially  executed;  purchase  money 
paid;  decree  made  that  purchase  money  he  returned  pro  rata^  with  interest. 

It  then  only  remains  to  decide  what  remedy  Law  is  entitled  to.  It  is  con- 
tended, in  behalf  of  Morris,  Nicholson  and  Greenleaf,  that  it  should  be  by 
specific  performance,  or  by  an  issue  quantum  damnificaius;  that,  at  any  rate, 
it  should  not  be  by  a  decree  to  refund  the  purchase  money  with  interest,  as  the 
value  of  the  residue  was  necessarily  diminished  by  the  gratification  of  so  large 
a  proportion  of  his  right  to  select.     * 

To  obtain  a  specific  performance  is  no  object  of  Law's  bill;  it  is  incumbent 
on  the  opposite  party,  therefore,  to  show  some  ground  of  right  to  force  saoh  a 
decree  upon  him.  But  considering,  as  we  do,  that  Law  is  not  in  default,  there 
can  be  no  reason  to  decree  a  specific  performance,  when  everything  shows  that 
it  would  be  productive  of  nothing  but  loss.  Besides,  a  specific  performance) 
such  as  would  answer  the  ends  of  justice  between  these  parties,  has  now  become 
inipossibleu  Carroirs  property  is  resumed,  a  large  proportion  of  the  land 
parohased  of  the  commissioners  sold  under  legal  process,  and  thus  the  benefit 
of  selection  so  diminished  that,  if  performance  were  to  take  place,  it  must 
take  place  stripped  of  this  its  most  valuable  appendage;  whilst  the  diminution 
of  the  value  of  property,  and  the  change  of  circumstances,  produced  by  a 
lapse  of  twenty  years,  would  render  it  mockery  to  call  any  execution  specific. 

An  issue  quantum  damnifioatus  it  is  certainly  competent  to  this  court  to 
order  in  this  case;  but  it  is  not  consistent  with  the  equity  practice  to  order  it 
in  any  case  in  which  the  court  can  lay  hold  of  a  simple,  equitable  and  precise 
rale  to  ascertain  the  amount  which  it  ought  to  decree.  In  this  case,  the  failure 
on  the  part  of  Morris,  Nicholson  and  Greenleaf  certainly  was  as  early  as  De- 
cember, 1796,  at  a  time  wheu  there  is  no  reason  to  suppose  that  any  diminution 
in  the  value  of  property  had  taken  place. 

And  as  to  the  argument  that  the  value  of  the  right  of  selection  diminished  in 
proportion  to  the  exercise  of  it;  that  each  subsequent  choice  was  of  less  value 
than  the  preceding,  we  think  it  is  a  sufficient  answer  that  Law  never  appears 
to  have  enjoyed  the  full  benefit  of  his  right  of  selection,  in  consequence  of  the 
difficulties  which  appear,  at  all  times,  to  have  obstructed  his  getting  titles  from 
the  commissioners  or  others.  And  finally,  when  his  choice  settled  down  upon 
t)ie  squares  727,  789  and  729,  and  on  Carroll's  squares  696,  699,  and  half  of  743, 
he  was  evicted  from  the  three  former,  and  never  could  get  the  titles  to  the  three 
latter.  Now,  these  squares  nearly  make  up  his  deficiency ;  and  there  is  reason 
to  believe  they  are  among  the  most  valuable  of  his  choice.  At  any  rate,  they 
appear  to  have  been  the  favorite  objects  of  his  choice.  We  are  therefore  of 
opinion  that  the  rule  of  equity  in  this  case  is  that  adopted  by  the  court  below, 
to  wit,  refunding  at  the  rate  of  purchase,  according  to  the  quantity  actually 
deficient;  but  that  interest  is  to  be  calculated  only  from  the  time  when  the 
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selections  were  finally  made,  which  we  fix  at  1st  of  January,  1797.  With 
regard  to  the  actual  deficiency,  it  is  understood  that  there  will  be  no  difliculty 
in  adjusting  it,  as  the  measurement  and  calculations  of  Mr.  King  will  be 
acquiesced  in. 

We  must  next  determine  in  what  manner  the  money  to  be  decreed  to  Law, 
in  pursuance -of  the  foregoing  principles,  is  to  be  raised  from  the  mortgaged 
premises;  and  this  leads  us  to  the  connection  between  the  interests  of  Law, 
and  those  of  Campbell  and  Duncanson.  Campbell  was  holder  of  the  negotia- 
ble paper  of  Morris  and  Nicholson,  to  a  considerable  amount.  Greenleaf  had 
conveyed  to  Morris  and  Nicholson  all  his  interest  in  the  mortgaged  premises, 
80  that  each  of  them  was  entitled  to  an  undivided  half  part  of  the  equity  of 
redemption.  Campbell  sued  out  an  attachment  against  Morris  and  Nicholson, 
severally,  under  the  laws  of  Maryland  (as  this  part  of  the  District  was  then 
under  the  jurisdiction  of  Maryland),  and  had  it  levied  on  sundry  of  these 
mortgaged  squares,  specifically  designating  them  by  their  numbers.  An  issue 
was  made  up,  and  at  the  trial  before  the  court  to  which  the  writ  was  returna- 
ble, the  question  was  distinctly  made,  whether  the  equitable  interest  of  the 
defendants  in  these  squares  was  the  subject  of  attachment.  That  court  decided 
that  they  were  not;  and  the  plaintiff  appealed  to  the  court  of  appeals  to  have 
their  judgment  reversed. 

On  the  hearing  before  the  court  of  appeals,  the  decision  of  that  court  is  re- 
versed, and  the  squares  attached  are  specifically  and  numerically  condemned, 
to  satisfy  the  debt  due  to  Campbell.  And,  finally,  process  issues  out  of  that 
court,  to  the  sheriff  of  the  county,  reciting  the  attachment  and  condemnation 
of  these  squares,  describing  them  with  equal  precision,  and  commanding  the 
sheriff  to  make,  from  the  said  lands,  the  money  necessary  to  satisfy  the  judg- 
ment. Under  this  writ,  the  squares  so  condemned  were  sold ;  Campbell  becomes 
the  purchaser;  and  Law,  at  the  instance  of  Campbell,  and  without  the  privity 
of  the  assignees,  executes  a  release  to  Morris  and  Nicholson,  which  is  put  on 
record;  at  the  same  time  taking  a  bond  of  indemnity  from  Campbell,  against 
all  consequences  that  might  result  from  this  act. 

§  1049.  A7i  equitahle  interest  in  lands  mqLy  he  attached  in  Maryland. 

Much  ability  has  been  exhibited  in  argument,  on  the  question  whether  an 
equitable  interest  in  lands  and  tenements  be  the  subject  of  attachment  under 
the  laws  of  Maryland.  But  we  are  of  opinion  that  we  are  not  now  at  liberty 
to  enter  into  the  consideration  of  that  question.  The  decision  of  the  court  of 
appeals  is  final  and  conclusive  on  this  point.  The  question  was  fully^  brought 
before  them ;  and,  although  it  had  not  fixed  the  law,  would  have  fixed  the  fate 
of  these  lands  beyond  reversal. 

Some  doubt  is  entertained,  by  one  member  of  the  court,  whether  the  laws  of 
Maryland  go  further  than  to  authorize  the  condemnation  of  this  interest  to 
satisfy  the  judgment,  so  as  to  leave  the  plaintiff  still  under  the  necessity  of 
applying  to  an  equitable  tribunal  to  effect  a  sale.  But  the  majority  are  of  opin- 
ion that  the  attachment  act,  in  making  this  interest  tangible,  makes  it  subject 
to  the  ordinary  process  of  the  law  courts,  and  that  in  vesting  in  the  courts  in 
which  the  condemnation  takes  place  the  power  to  issue  execution,  as  in  case  of 
other  judgments,  it  has  left  it  with  those  courts  so  to  fashion  its  process  as  to 
meet  the  exigency  of  each  case.  In  this  case,  the  very  special  nature  of  the 
execution  shows  that  it  has  been  fashioned  with  great  care  and  learning.  We 
therefore  hold  the  sale,  under  this  execution,  to  be  valid. 

Some  conclusions  were  attempted  to  be  drawn,  in  favor  of  the  assignees, 
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from  iba  iDadequacy  of  the  price  at  which  the  property  sold,  and  from  the  fol- 
lowing state  of  facts:  Greenleaf  had  issued  an  attachment,  to  the  use  of  the 
assignees,  against  this  property  of  Morris  and  Nicholson,  a  day  prior  to  that 
of  Campbell.  Subsequent  to  that  of  Campbell,  Morris  and  Nicholson  assign 
all  their  interest  in  this  property  to  these  assignees.  Greenleaf's  attachment 
was  never  prosecuted  to  judgment. 

§  1050.  Effect  of  levying  an  attachment. 

It  is  contended  that  this  union  between  the  prior  lien  and  the  interest  at- 
tached defeats  the  immediate  lien.  But  we  cannot  admit  this  conclusion. 
Levying  an  attachment  has  the  double  effect  of  creating  a  lien  and  instituting 
an  action.  But  the  lien  is  only  inchoate;  it  awaits  the  judgment  of  the  court 
for  its  consummation,  and  must  fall  with  the  suit.  To  decide  otherwise  would 
be  to  permit  the  defendant,  by  collusion  or  his  own  act,  to  nullify  the  lien  of 
the  subsequent  attachment.  As  to  the  inadequacy  of  price,  the  evidence  is  full 
to  show  that  it  was  produced  altogether  by  the  steps  taken  by  the  agents  of 
the  assignees  to  embarrass  or  prevent  the  sale,  and  by  the  supposed  weight 
of  the  incumbrances  resting  upon  the  land.  In  this  respect,  therefore,  there  is 
no  imputation  to  be  cast  upon  Campbell. 

§  1051.   Unaccepted  release  inoperative. 

With  regard  to  the  release,  it  is  very  evident  that,  as  it  was  never  accepted 
by  the  assignees,  it  ought  in  nowise  to  operate  to  their  prejudice;  nor  ought 
Campbell  to  derive  any  benefit  from  it,  as  it  was  gratuitously  proposed  by  him 
under  an  arrangement  with  Law.  Give  efficacy  to  this  release,  and  consider 
how  it  will  operate.  Campbell  purchases  at  a  reduced  price,  subject  to  an 
incumbrance;  but  give  effect  to  this  release,  and  he  holds  an  absolute  fee, 
absolved  from  all  incumbrance. 

Again,  the  property  mortgaged  to  Law  is  liable  for  the  whole  amount  to  bo 
raised  for  his  indemnity ;  but  give  efiicacy  to  this  release,  and  whilst  Campbell 
acquires  an  unincumbered  estate,  on  the  one  hand,  on  the  other,  the  residue  of 
the  mortgaged  property  (that  of  which  the  assignees  have  not  been  deprived 
by  sale  of  the  sheriff)  must  be  sacrificed  to  raise  the  money  due  to  Law. 
From  this  it  will  follow,  either  that  a  ratable  abatement  should  be  made  by 
Law,  proportionate  to  the  squares  by  him  released  to  Campbell,  or  that  those 
squares  should  contribute  their  due  proportion  towards  paying  Law. 

Before  we  proceed  to  apply  these  principles  to  the  final  disposal  of  the  case, 
it  is  necessary  to  show  in  what  manner  the  interests  of  Duncanson  and  Ward 
become  involved  with  those  of  these  other  parties.  Duncanson,  at  the  request 
of  Morris,  Nicholson  and  Greenleaf,  and  for  their  use,  drew  bills  on  a  variety 
of  correspondents,  to  the  amount  of  12,000/.  On  the  12th  of  September,  1795, 
Morris,  Nicholson  and  Greenleaf  executed  a  mortgage  of  eighteen  squares  in 
the  city  of  Washington,  to  indemnify  Duncanson  against  the  return  of  these 
bills.  They  were  eighteen  of  the  squares  previously  mortgaged  to  Law.  Of 
these  bills  about  7,6002.  were  returned  under  protest,  as  the  property  of  Ward; 
and  that  sum,  together  with  the  damages,  w^as  paid  on  the  26th  of  December, 
1796,  to  Ward  by  Greenleaf.  No  satisfaction  was  entered  on  the  mortgage, 
nor  any  assignment  demanded  until  a  day  long  subsequent.  The  residue  of 
the  bills  were  also  returned  and  paid  by  Greenleaf. 

Thus  circumstanced,  whilst  the  mortgage  appeared  on  record  in  full  life, 
when  in  fact  defunct,  as  the  purpose  for  Avhich  it  was  created  had  been  an* 
swered,  the  attachment  of  Campbell  was  levied  on  thirteen  of  these  squares, 
and  they  were  finally  condemned,  sold,  and  purchased  by  him.    After  the  sale, 
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notice  was  given  to  Duncanson  not  to  release,  and  that  an  assignment  to  Mil- 
ler, the  assignee  of  Greenleaf,  would  be  demanded  of  him.  The  demand  of 
Greenleaf,  on  Morris  and  Nicholson,  arising  from  taking  up  these  bills,  was 
contained  in  his  assignment  to  Miller;  and  this  payment  is  among  the  items 
making  up  the  debit  side  of  the  account  stated  between  Greenleaf  and  Morris 
and  Nicholson. 

Miller,  the  assignee,  contends  that  he  is  entitled  to  such  an  assignment  from 
Duncanson,  and,  therefore,  to  be  considered  in  this  court  as  entitled  to  all  the 
advantages  which  he  would  have  derived  from  such  an  assignment  if  actually 
made.  On  the  one  hand,  Campbell  had,  at  the  sale,  all  the  benefit  of  this  sum 
as  an  existing  incumbrance  upon  the  land.  It  was,  in  fact,  so  much  credited 
on  the  purchase  money  for  which  it  sold ;  but  on  the  other,  it  is  contended  that 
it  was  a  fraud  upon  the  public,  to  keep  up  the  appearance  of  an  existing  mort- 
gage on  this  property,  when  it  was  in  fact  satisfied;  that  the  agents  of  the 
assignees  alone  knew  this  fact,  and  good  faith  demanded  of  them  that  they 
should  have  avowed  it. 

§  1052.  Where  A.y  B.  and  0.  executed  hills  which  they  secured  hy  mortgage^ 
and  whichy  heing  dishonored^  A. paid,  an  equitable  interest  in  the  security  resulted 
to  A.  ' 

We  are  of  opinion  that  the  answer  to  this  argument  is  complete.  The 
assignees  did  not  conceive  it  to  be  a  satisfied  mortgage;  they  then  supposed, 
and  now  contend,  that  an  equitable  interest  in  the  security,  given  for  the  pay- 
ment of  the  bills,  resulted  to  Greenleaf,  for  two-thirds  of  the  sum  paid  by  him 
on  the  bills,  and  passed  to  them  on  the  assignment.  This  reply,  whether  cor- 
rect in  point  of  law  or  not,  certainly  removes  all  imputation  of  fraud.  But  if 
it  did  not,  what  reason  can  be  assigned  why  Campbell  should  take  to  himself  a 
benefit  from  it?  Had  it  been  productive,  in  any  mode,  of  injury  or  loss  to 
him,  it  might  have  been  urged  with  some  plausibility ;  but  there  is  no  reason  to 
suppose  that  any  such  effect  has  resulted  from  it.  It  could  only  operate  to  reduce 
the  sales  of  the  squares;  and  in  this  respect  all  the  effects  produced  by  it  re- 
sulted to  his  benefit  altogether. 

One  thing  is  indisputable;  that  if  this  mortgage  be  decreed  satisfied,  Camp- 
bell has  acquired  an  interest  which  he  never  purchased,  and  acquired  that  inter- 
est in  property  which  ought  otherwise  to  belong  to  the  assignees.  It  might, 
perhaps,  be  made  a  question  whether  the  whole  amount  apparently  secured  by 
the  mortgage  ought  not  to  be  made  the  measure  of  compensation  to  the  as- 
signees; for  to  that  amount  it  may  reasonably  be  supposed  the  price  of  the 
property  was  reduced  at  the  sale;  to  that  amount  were  they  damnified,  and  to 
that  amount  the  purchaser  was  benefited.  But  it  would  not  be  consistent  with 
the  nature  of  these  purchases  to  apply  that  rule  to  them  with  strictness.  The 
uncertainty  under  which  a  purchase  is  made,  when  made  subject  to  an  unliqui- 
dated incumbrance,  gives  such  a  purchase  somewhat  the  nature  of  a  speculation 
which  the  purchaser  ought,  to  a  reasonable  extent,  to  have  the  benefit  of,  if  it 
prove  lucrative.  It  is,  therefore,  only  on  the  ground  of  an  equitable  existing 
lien  upon  the  mortgaged  premises,  or  equitable  claim  upon  Campbell,  that  the 
court  can  decree  in  favor  of  the  assignees.  And,  as  Campbell  has  filed  his  bill  of 
interpleader,  in  the  nature  of  a  bill  to  redeem,  we  think  the  court  at  liberty, 
when  decreeing  in  his  favor,  to  impose  on  him  such  equitable  terms  as  the  nat- 
ure of  the  case  suggests. 

The  foregoing  reasoning  proves  that  Campbell  ought,  in  conscience,  to  make 
compensation  to  the  mortgagor,  the  former  proprietor  of  the  fee,  for  that  part 
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of  the  interest  which  the  mortgage  appeared  to  cover.  He  did  not  purchase  it, 
and,  therefore,  although  strict  right  may  secure  to  him  the  whole,  he  ought  to 
be  charged  with  a  sum  in  compensation  for  the  interest  so  acquired  above  what 
was  proposed  to  be  sold.  Again,  had  these  bills  not  been  taken  up,  and  the  holder 
prosecuted  all  the  drawers  and  indorsers  to  insolvency,  there  can  be  no  doubt 
that  the  holder  would  have  been  entitled  to  charge  the  mortgaged  premises,  in 
eqnity,  with  the  payment  of  the  bills.  But  what  difference  is  there,  in 
equity,  between  the  case  of  any  other  holder  of  these  bills,  and  that  of  Green- 
leaf,  who,  when  liable,  equitably,  only  for  one-third,  was  compelled  to  take  up 
the  whole,  and  did  it  with  his  own  funds?  It  consists  only  in  this:  that  the 
one  becomes  creditor  for  the  whole;  the  other  only  for  two-thirds. 

Upon  the  whole,  we  are  of  opinion  that  the  thirteen  squares  purchased 
by  Campbell  should  be  ratably  charged  with  the  payment  of  the  debt  result- 
ing, under  these  transactions,  from  Morris  and  Nicholson  to  Greenleaf. 

g  1058.  Contract  at  Canton  for  delivery  of  teas— What  should  be  eonsfdered  In  eon- 
stmiBg  it. —  A  oontraot  made  at  Canton  for  the  delivery  of  tea  should  be  considered,  in  con- 
stming  it,  with  reference  to  the  general  market  at  that  place,  and  so  as  to  preclude  a 
construction  which  would  compel  the  delivery  of  qualities  not  usually  brought  to  that  port 
for  exportation.  But  difficulties  in  furnishing  the  goods  called  for  by  the  contract,  owing 
to  the  lateneas  of  the  season,  should  not  be  considered.  Qilpins  v,  Consequa,  Pet.  C. 
C.,92. 

g  1054.  Contract  for  the  sale  of  teas  at  Canton  eonstrsed.— A  contract  for  the  sale  of 
tea  at  Canton  provided  that  it  should  be  fresh,  prime  and  of  the  first  chop.  HelcU  that  while 
the  contract  should  be  construed  with  reference  to  the  kind  of  teas  usually  brought  to  Can- 
ton, yet  as  there  were  no  qualifying  words,  the  contract  should  not  be  construod  either  with 
reference  to  the  season  of  the  year  or  the  state  of  the  market.  Gilpin  v.  Consequa,*  8 
Wash.,  184. 

g  1055.  Constmctlon  of  lease  of  water  power.— A  lease  giving  a  right  to  draw  from  a 
canal  the  amount  of  water  that  will  flow  through  an  aperture  of  a  given  size  and  position  is 
a  grant  of  a  certain  quantity  of  water,  in  bulk  or  weight,  which  is  to  be  ascertained  by  the 
rules  of  hydraulics,  from  the'  state  of  things  existing  at  the  time,  and  the  circumstances  in 
which  the  lease  was  made.  And  if  the  lessee  has  made  large  expenditures  in  constructing 
his  forebay,  and  has  constructed  in  such  a  manner  that  not  more  than  one-half  of  the  water 
will  flow  through  the  aperture  which  would  otherwise  flow  through  it,  he  is  entitled  to  have 
the  aperture  enlarged.    Canal  Co.  v.  Hill,*  15  Wall,  94. 

§  1056.  Constmctlon  of  water  grant  by  canal  company,  and  sobseqnent  resolntion  of 
tke  company  assented  to  by  the  grantee. —  B.,  a  mill-owner,  having  made  a  contract  with  a 
canal  company  for  water  power  from  the  canal,  the  water-gauge  was,  in  the  execution  of  the 
contract  by  the  ]>arties,  placed  at  the  mill  wheel,  instead  of  at  the  canal  bank,  as  provided  in 
the  contract,  and  such  location  was  subsequently  inspected  and  approved  by  the  officers  of 
the  canal  company  charged  with  that  duty.  Subsequently  the  directors  of  the  canal  com- 
pany passed  a  resolution  authorizing  their  engineer  to  place  the  water-gauges  for  the  mills 
at  that  town  at  such  points  as  to  best  effect  the  objects  of  the  respective  water  grants,  pro- 
vided the  board  might,  at  any  time,  if  they  should  deem  it  necessary,  alter  or  change  the 
position  of  the  gauges  as  contemplated  by  the  lease,  this  resolution  not  to  change  or  impair 
the  provisions  of  the  respective  leases.  B.,  and  the  other  millers,  assented  in  writing  to  this 
resolution,  requesting  their  gauges  to  be  placed  near  the  water-wheels.  Held,  that  this  reso- 
lntion (made  a  contract  by  acceptance  of  its  provisions),  being  intended  mainly  for  the  ben- 
eflt  of  other  millers  whose  gauges  were  not  already  placed  near  their  water-wheels,  could 
not  deprive  B.  of  any  right  which  he  had  previously  acquired,  and  that  the  location  of  his 
gauge  could  not  be  changed  at  the  pleasure  of  the  company,  without  cause,  or  for  any  rea- 
sons except  those  specified  in  the  grant  of  water  to  him.    Canal  Co.  t;.  Ray,  11  Otto,  522 

(§  1851). 

§1057.  Contract  between  principal  and  agent  as  to  profits.— F.  was  employed  by  G. 
in  the  transaction  of  his  business  as  a  merchant  and  ship-owner,  and  was  to  receive  a  certain 
ahare  of  the  net  profits  at  the  end  of  five  years,  as  his  compensation.  As  a  part  of  his  budi- 
ness  G.  was  to  purchase,  charter  and  sell  such  ships  as  might  be  necessary  and  proper  for  the 
carrying  on  of  the  business,  and  F.  was  to  share  the  gains  and  lossjes  resulting.  G.  procured 
a  ship  to  be  built  which  was  intended  for  the  trade  in  question.    As  soon  as  finished,  G.  sold 
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the  ship  to  the  government  at  a  considerable  profit.  Held,  that  this  ship,  having  been  in- 
tended for  the  trade  in  which  F.  was  engaged,  all  profits  realized  from  its  sale  were  to  be 
divided  with  F.,  even  though  it  was  never  actually  employed  in  such  trade.  Foster  v,  God- 
dard,  1  Black.,  510;  S.  C.,»  1  Cliff..  158. 

§  lOoS. conjstr  action  of  the  word  expenses,  as  nsed  in  the  contract.—  By  the  terms  of 

a  contract  between  F.  and  G.  the  former  was  to  be  employed  by  the  latter  in  his  business  of 
merchant  and  ship-owner  for  five  years,  and  at  the  end  of  that  time  was  to  receive  a  certain 
share  of  the  profits  of  the  business  as  his  compensation.  The  contract  provided  that  in  esti- 
mating the  net  profits  **the  actual  expenses  which  appertain  to  the  goods  themselves  "  should 
be  deducted.  Hdd,  that  this  expression  included  clerk-hire,  taxes  and  advertising,  and  that 
G.  was  properly  credited  with  these  amounts  in  estimating  the  net  profits.  Foster  v,  God- 
dard,  1  Black.,  513. 

§  1059.  refusal  of  principal  to  accept  payment  of  a  debt— G.  hired  F.  to  transact 

certain  business  for  him,  providing  him  a  share  of  the  net  profits  of  the  business  after  five 
years.  In  the  prosecution  of  the  business,  goods  were  sold  to  N.  but  were  not  paid  for.  The 
amount  of  the  debt  was  in  dispute  between  G.  and  N.,  and  N.  offered  a  certain  sum  which  G. 
refused.  G.  alone  had  authority  to  make  collections,  but  he  took  no  steps  to  collect  or  settle 
the  matter  till  after  the  debt  was  outlawed.  After  it  had  been  outlawed,  N.  offered  a  further 
sum,  which  G.  refused  to  receive  or  to  permit  F.  to  receive  his  share  of.  Held,  that  as  F.*s 
compensation  was  dependent  upon  the  profits  of  the  business,  it  was  the  duty  of  G.  to  have 
collected  the  debt,  or  to  have  instituted  proceedings  therefor  before  the  debt  was  outlawed,  and 
that  as  he  did  not  he  is  chargeable  with  the  amount  offered  by  N.  after  the  debt  had  outlawed. 
Jbid. 

§  1060.  Question  whether  certain  services  were  performed  under  a  certain  agreement.— 
F.  entered  into  a  contract  with  G.,  of  Boston,  agreeing  to  act  as  his  agent  at  Valparaiso,  mak- 
ing sales  of  cargoes  consigned  to  him  at  that  place,  purchasing  return  cargoes,  etc.  He  was 
to  give  his  whole  time  to  G.'s  business  in  consideration  of  one  quarter  net  profits  in  the  busi- 
ness of  G.  in  that  trade,  which  he  (F.)  **  conducted  to  completion."  It  was  agreed  that  F. 
might  withdraw  from  this  arrangement  at  any  time,  by  giving  to  G.  so  much  notice  that  any 
voyage  which  he  may  have  commenced  previous  to  the  receipt  of  such  notice  should  receive 
tlie  full  benefit  of  all  of  F.*s  services  to  its  final  accomplishment,  and  not  otherwise.  After 
remaining  in  this  business  for  a  time,  F.  wrote  G.  telling  him  that  he  was  going  to  join  a 
house  in  Valparaiso,  and  saying:  ''I  will  manage  your  business  as  usual  until  the  81st  of 
December,  which  will  afford  you  ample  time  to  make  arrangements  for  sending  some  one  out, 
if  you  are  inclined."  After  replying  to  this  letter,  assenting  to  the  withdrawal,  G.  sent  out  a 
cargo  consigned  to  F.,  or,  in  his  absence,  to  the  house  which  he  was  going  to  join.  F.  con- 
ducted the  whole  business  of  this  voyage  as  of  previous  voyages,  but  did  not  '*  conduct  it  to 
completion  "  prior  to  December  81st.  It  was  held  that  the  services  performed  by  F.,  in  refer- 
ence to  this  last  voyage,  under  the  agreement  contained  in  this  correspondence,  was  not  per- 
formed under  the  old  contract ;  that  he  was  not  entitled  to  one-fourth  of  the  profits  in  this 
voyage  as  his  compensation  as  provided  in  the  old  agreement ;  but  that  for  this  voyage  he  was 
entitled  to  reasonable  compensation  for  the  services  performed.  Goddard  v.  Foster,*  17  WalL, 
128. 

g  1061.  G.,  a  merchant  and  ship-ownep,  employed  F.  in  the  prosecution  of  his  business, 
and  agreed  that  he  should  receive  as  his  compensation  a  certain  share  of  the  proceeds  of  all 
business  conducted  to  completion  by  liim.  The  contract  also  provided  that  F.  might  terminate 
such  relationship  on  the  giving  of  proper  notice.  F.  gave  notice  in  due  time  that  he  would 
cease  his  employment  on  a  certain  date.  Some  months  later  G.  sent  a  ship  to  the  port  at  which 
F.  was,  and  F.,  still  acting  as  his  agent,  procured  a  return  cargo,  and  sold  a  part  of  the  cargo 
before  the  date  at  which  his  employment  terminated.  On  leaving  the  employment  of  G.,  F. 
entered  the  firm  of  A.  &  Co.,  which  had  nominally  acted  in  the  sale  of  the  cargo,  and  which, 
after  F.'s  entry  into  the  firm,  sold  the  remainder,  and  received  the  commissions.  Held,  that 
F.  was  not  entitled  to  recover  a  share  of  the  proceeds  of  the  cargo  under  the  contract,  Fos- 
ter V.  Goddard,  1  Black.,  514. 

§  1062.  Paving  contract  relating  to  specifications  not  in  existence. — Advertisements  on 
behalf  of  a  city,  for  certain  grading  and  paving,  stated  that  specifications  were  on  file  in  a  cer- 
tain ofiice,  and  the  contract  entered  into  provided  that  all  work  sliould  be  done  in  accordance 
with  such  specifications.  As  a  matter  of  fact  no  such  specifications  were  in  existence.  Held, 
that  the  parties  had  power  to  enter  into  the  contract,  though  no  specifications  were  on  file  in 
the  designated  ofiice,  and  that  although  the  specifications  mentioned  in  the  contract  were  not 
made,  yet  as  the  contract  provided  what  materials  should  be  used,  and  there  was  a  well 
known  way  of  performing  the  work,  the  contractors  could  either  demand  the  specifications, 
and  refuse  to  proceed  without  tliem,  or  could  go  on  and  do  the  work  in  die  oi*dinary  way. 
Hitchcock  V,  City  of  Galveston,  3  Woods,  297. 
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§  1063.  Paring:  contract  — Consent  of  lot-ownei*s.— A  contract  between  a  city  and  cer- 
tain contractors  provided  that  the  latter  should  do  certain  work  in  preparing  the  streets  of 
the  city  for  grading  and  paving,  and  also  lay  certain  specified  kinds  of  sidewalk  pavement. 
The  contract  provided  that  a  majority  of  the  lot-owners  in  a  block  should  have  the  power  to 
determine  by  vote  which  of  the  specified  kinds  of  pavement  should  be  used,  or  if  they  did 
not  so  determine,  then  the  superintendent  of  streets  and  alleys  should  make  the  determina- 
tion. Held,  that  the  contract  provided  that  the  work  of  preparation  should  be  done  in  any 
case,  and  that  the  consent  of  the  lot-owners  was  not  a  condition  precedent  thereto,  and  that 
such  consent  had  reference  to  the  materials  to  be  used  in  constructing  tho  sidewalk  merely, 
and  not  to  whether  the  work  should  be  done.     Hitchcock  v,  Galveston,  6  Otto,  851. 

§  1064.  Contract  to  do  filling  and  grading.-^  A  contract  to  do  cei*tain  filling  and  grading 
for  a  city  is  not  affected  by  the  fact  that  at  the  time  of  entering  into  the  contract  no  grade 
had  been  established  by  the  city.     Hitchcock  v.  City  of  Galveston,  8  Woods,  399. 

g  1065.  Constrnction  of  pubiie  works i- Approval  by  city  engineer  —  Resolntion  of 
ambiguity  In  faTor  of  contract4)r.—  This  was  a  suit  against  a  city  on  a  contract  for  the  con- 
struction of  two  public  wells.  They  were  to  be  completed  under  the  supervision  and  to  the 
satisfaction  of  the  city  engineer,  and  payment  was  to  be  made  on  his  report  to  the  city 
councU  that  the  wells  were  satisfactory.  There  was  an  ambiguity  in  the  contract  as  to  the 
diameter  contracted  for,  whether  it  was  to  be  exclusive  of  the  curbing  or  not.  The  engineer 
having  supervised  the  construction  of  the  wells  and  accepted  them  as  satisfactory,  it  was 
held  that  this  ambiguity  must  be  resolved  in  favor  of  the  plaintiff,  and  both  parties  consid- 
ered to  have  adopted  this  construction.    Omaha  v.  Hammond,*  4  Otto,  98. 

§  1066.  The  same  principle  was  held  to  apply  with  added  force  to  certain  smaller  shafts 
sunk  deeper  than  the  main  ones,  in  regard  to  which  the  contract  contained  nothing,  and 
which  were  sunk  under  the  direction  and  approval  of  the  city  engineer.     Ibid. 

§  1067.  Contract  by  city  emplojing  archlfect.—  Cook  county,  Illinois,  and  the  city  of 
Chicago,  its  county  seat,  contracted  to  erect  a  public  building  for  their  joint  use,  the  city  to 
erect  the  western  half  of  the  proposed  building  at  its  own  expense.  In  June,  1S75,  the 
county  was  ready  to  proceed  with  its  half  of  the  building,  appointed  its  architect,  one  Egan, 
and  directed  him  to  prepare  plana  In  August,  1875,  the  city  appointed  the  defendant  in 
error  its  architect,  and  he  proceeded  immediately  to  prepare  plans.  In  November,  1875,  it 
appeared  that  the  plans  prepared  by  the  two  architects  for  the  two  halves  of  the  building  did 
not  harmonize,  a  joint  meeting  of  the  city  and  county  officials  was  held,  and  the  architects 
were  directed  to  prepare  compromise  plans  to  be  presented  at  a  certain  day  future.  Egan 
prepared  such  plans  for  that  time ;  Tilley  did  not,  but  did  prepare  and  show  compromise 
plans  at  a  later  joint  meeting  of  the  officials.  And  on  January,  1876,  the  city  council  directed 
Tiltey's  compromise  plans  to  be  adopted.  In  the  fall  of  1876  and  spring  of  1877,  when  the 
city  council  determined  to  proceed  with  the  construction  of  the  building,  Tilley  offered  hia 
services  as  architect,  but  they  were  refused.  In  August,  1878,  he  brought  this  suit.  Held, 
that  the  parties  to  the  contract  did  not  contemplate  that  Tilley  should  procure  the  assent  of 
the  county  commissioners  in  order  to  entitle  him  to  recover  for  his  labor  in  preparing  the 
plans,  and  that  he  was  entitled  to  recover  compensation  for  the  work  actually  done.  Chicago 
V.  TUley,*  13  Otto,  146. 

§  106S.  Bond  to  account  for  advances  made  under  particular  controct.—  Parties  to  a 
bond  to  account  for  advances  made  under  a  particular  contract  are  not  liable  thereon  for  ad- 
Tnnces  made  under  that  and  other  contracts,  indiscriminately.  United  States  v,  Jones,*  8 
Pet.  899. 

^1069.  Contract  to  supply  rations  —  Walrer  of  right  to  requisitions  and  notices. — 
Where  a  contractor  with  the  government  has  agreed  to  supply  all  rations  which  shall  t>e  re- 
quired  of  him  "at  all  and  every  place  or  places  where  troops  are  or  may  be  stationed,  etc., 
thirty  days*  notice  being  given  of  the  post  or  place  where  the  rations  may  be  wanted  or  the 
number  of  troops  to  be  furnished  on  their  march,"  the  fact  of  his  having  supplied  the  fixed 
posts  under  a  contract  of  the  year  before,  and  knowing  thereby  the  number  of  rations  then 
required,  will  not  warrant  the  inference  that  the  coo  tractor  has  dispensed  with  any  special 
requisitions  and  notices,  in  relation  to  supplies  at  fixed  posts,  under  his  present  contract. 
Ibid. 

^  1070.  Contract  for  the  dellrery  of  rations  within  certain  boundaries.— A  contract 
-was  made  for  the  delivery  of  rations  within  certain  boundaries.  Held,  that  this  should  be 
coDstrued  to  mean  the  actual  reputed  boundaries  at  the  time  the  contract  was  entered  into, 
and  if  a  place  was  within  the  boundaries  as  reputed  at  the  time  the  contract  was  entered 
into,  it  is  immaterial  that  it  was  afterwards  ascertained  that  it  lay  without  the  true  bounda- 
ries, and  the  contract  price  may  be  recovered.     United  States  t\  Wilkins,  6  Wheat,  142. 

§1071.  Contract  to  deliver  rations  on  a  certain  rood  —  Delivery  on  a  new  road.— A 
contract  for  the  delivery  of  a  quantity  of  rations  provided  that,  for  all  delivered  on  a  road 
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between  two  points,  a  certain  price  should  be  paid,  and  for  all  delivered  at  other  points  an- 
other price  should  be  paid.  The  road  then  in  existence  becoming  disused,  certain  rations 
were  delivered  on  a  new  road  running  between  those  points.  Held,  that  the  contract  con- 
templated the  facts  and  situation  existing  at  the  time  the  contract  was  entered  into,  and  that 
the  latter  price  was  recoverable  for  the  rations  delivered.     Ibid, 

§1072.  Emplojmont  of  master  to  load  a  ship  ~  Implication  thereflrom  as  to  employ- 
ment to  command  the  TOjroge.—  A  ship  captain  was  employed  by  a  ship-owner  to  superin- 
tend the  loading  of  the  ship  and  the  preparations  for  the  voyage,  and  when  the  ship  was 
ready  for  sea  another  master  was  put  on  board  and  the  former  was  discharged.  In  an  action 
by  him  to  recover  for  his  services  as  master  during  the  voyage,  it  was  held  tliat  there  was 
nothing  inconsif^tent  in  the  employment  of  one  master  to  load  and  another  to  command  for 
the  voyage,  and  that  as  the  employment  of  a  master  for  a  foreign  voyage  was  a  matter  of 
importance  and  notoriety,  it  could  usually  be  shown  clearly  and  direcdy,  and  that  in  case 
such  an  employment  is  sought  to  be  implied  from  the  acts  of  the  parties,  the  evidence  must 
exclude  all  reasonable  doubt  that  tlie  master's  employment  was  for  the  whole  voyage.  Jones 
V.  Davis,  Abb.  Adm.,  450. 

§  1078.  Agreement  to  receive  In  payment  for  property  goods  made  therefk*om  —  Mort* 
gik^e. —  Where  one  person  buys  property  from  a  third  party  and  furnishes  it  to  the  other  con- 
tracting party  to  use,  and  such  party  agrees  to  give  the  first  a  certain  share  of  the  proceeds 
of  the  goods  manufactured  therefrom  in  payment,  the  contract  will  be  held  to  constitute  a 
niortgage,  and  a  purchaser  of  the  machinery  of  the  owner  of  the  legal  title  with  notice  of 
the  contract  may  be  required  to  redeem  or  restore  the  property  and  the  rent  of  it.  Almy  t;. 
Wilbur,  2  Woodb.  &  M.,  883. 

§  1074.  Recovery  of  loan  made  in  Yohl  bank-bills. —  It  is  no  defense  in  an  action  to  re- 
cover a  loan  that  the  money  received  was  the  bills  of  an  unchartered  bank  which  were 
illegally  and  fraudulently  issued,  and  which  were  absolutely  void  and  worthless,  where  it  is 
shown  that  they  passed  current,  unless  it  is  shown  that  they  proved  worthless  in  the  defend- 
ant's hands,  or  he  has  been  injured  by  the  fact  of  their  being  bad.  Orchard  v.  Hughes,  1 
Wall.,  75. 

§  1075.  Purchase  of  property  belonging,  by  contract,  to  another. — Where  logs  were  cut 
under  a  license  or  permit,  the  owner  of  the  land,  under  the  terms  of  the  contract,  retaining 
'*  full  control  and  ownership  of  all  logs  and  lumber,"  etc,  nntil  all  matters  under  the  contract 
were  settled  and  adjusted,  a  purchaser  of  logs  cut  took  no  better  title  than  his  grantor 
had.     Romans  v.  Newton.*  4  Fed.  R.,  880. 

§  1070.  A  contract  not  t«  sne  within  a  given  time  is  not  a  defense  to  a  suit  brought  within 
the  time.     Walling  v,  Warren,*  2  Colo.  T>,  487. 

§  1077.  Agreement  to  invest  bonds  in  lauds  at  a  certain  price  in  bonds— Sale  of  bonds 
and  investing  proceeds. —  A  person  acknowledged  the  receipt  of  a  sum  of  money  in  bend) 
and  coupons  of  a  railway  company,  and  agreed  to  use  the  bonds  and  coupons  in  the  purchase 
of  land  of  the  same  company  at  an  average  price  of  $5  per  acre.  Held,  that  by  the  agree- 
ment he  was  to  have  purchased  the  land  at  the  price  of  $5  per  acre  in  bonds,  and  that  to  seU 
the  bonds  at  a  nominal  price,  and  invest  the  proceeds  inland  at  $5  per  acre,  was  contrary  to 
the  agreement.    Kitchen  v,  Bedford,  13  Wall.,  417. 

g  107S.  Agreement  to  deliver  stock  upon  repayment,  in  a  certain  manner,  of  advances.— 
H.,  who  had  made  advances  to  the  amount  of  $15,000  to  aid  in  establishing  the  manufacture 
of  certain  niachines,  held  in  his  name  certain  shares  of  stock  which  he  agreed  to  transfer  to 
W.,  on  the  payment  to  him  of  the  amount  advanced  as  follows:  $3,000  in  thirty  days,  $1,000 
in  sixt3^  days,  $1,000  in  ninety  days,  $7,000  in  nine  months,  and  $3,000  in  twelve  months. .  H. 
further  agreed  that  '*  upon  payment  of  every  sum  of  $1,000  or  upwards,  a  pro  rata  amount  of 
the  whole  stock  to  be  delivered  to  W.  .  .  .  shall  be  delivered,  as  rapidly  as  said  advances 
are  reimbursed."  W.  made  or  secured  payments  to  the  amount  of  $S«000,  leaving  unpaid  only 
the  $7,000  due  in  nine  months,  and  received  eight-fifteenths  of  the  stock  to  be  delivered. 
Before  the  nine  months  had  elapsed  he  tendered  $1,000,  and  demanded  one-fifteenth  of  the 
stock.  Held,  that  under  the  agreement  he  was  entitled  to  one-fifteenth  of  the  stock  upon 
tendering  the  $1,000  at  the  time  he  did,  and  that  it  was  not  necessary  that  before  the  nine 
months  he  should  have  tendered  the  other  $6,000  at  the  same  time  to  be  entitled  to  any  stock. 
Wheeler  v.  Helmbold,*  5  Blatch.,  503. 

§  1079.  Question  whether  one  railroad  controls  another  within  the  meaning  of  a  con- 
tract.— By  contract  defendant  gave  plaintiff  the  exclusive  right  to  furnish,  for  a  term  of 
years,  drawing-room  cars  upon  its  road,  **and  on  all  roads  which  it  now  controls  or  may 
hereafter  control  by  ownership,  lease  or  otherwise."  Plaintiff  claimed  that  since  the  date  of 
the  contract  defendant  had  acquired  control  of  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway,  so  as  to  bring  that  road  within  the  terms  of  the  contract.  The  facts  were  that  de- 
fendant had  become  the  owner  of  a  majority  of  the  stock  of  the  St.  Louis,  Iron  Mountain  & 
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Southern  Railway  (>ompany,  and  its  board  of  directors  had  been  elected  by  the  defendant ; 
that  seven  members  of  that  board  were  also  directors  in  the  defendant's  board ;  and  that  the 
same  persons  were  respectively  president  and  vice-president  of  the  two  corporations.  Upon 
an  application  for  an  injunction  to  restrain  defendants  from  violating  their  contract,  held, 
that  defendant  did  not  control  the  Iron  Mountain  Railroad  within  the  terms  of  the  contract 
Pullman  Palace  Car  Co.  t?.  Missouri  Pac.  R'y  Co.,*  3  McC,  645. 

§  1080.  Sale  of  stalls  nnder  charter  aathorlzing  a  market.—  By  act  of  congress,  May  20, 
1670,  the  appellant  was  authorized  to  erect  a  market  with  stalls  and  sell  the  same  to  the 
highest  bidder  *'  for  one  or  more  years,'*  subject  to  the  payment  of  an  annual  rent,  etc.  And 
it  was  provided  that  the  successful  bidder  should  '*  be  considered  as  having  the  good  will  and 
the  right  to  retain  the  possession  thereof  (viz.,  the  stall),  so  long  as  he  chose  to  occupy  the 
same  for  hie  own  business  and  pay  the  rent  therefor."  The  stalls  were  sold  at  auction  for  a 
term  of  two  years  from  July  1,  1872.  Appellees  bought  the  several  stalls  which  they  occa« 
pied,  and  claimed  that  they  were  entitled  to  hold  the  stalls  as  long  as  they  chose  to  occupy 
them  for  their  own  business  and  pay  the  rent,  although  the  term  of  two  years  bad  expired. 
Held,  that  the  charter  did  not  authorize  appellant  to  create  a  tenancy  at  will,  but  required  it 
to  sell  the  stalls  for  a  term,  with  the  privilege  of  fixing  the  length  of  the  term ;  and  that 
appellees  had  no  right  to  continue  in  possession  after  the  term  of  two  years  had  expired, 
(Bradley  and  Harlan,  JJ.,  dissented.)    Market  C^.  v.  Hoffman,*  11  0tto,  112. 

§  1081.  Reward  for  records  stolen  —  Gratuitous  bailee  of  reward  money  —  Payment  of 
It  by  hliu. —  Certain  record-books,  deeds,  mortgages  and  other  papers  having  been  stolen  from 
the  office  of  the  register  of  deeds  of  a  county,  the  county  officers,  by  an  arrangement  with 
some  detectivea,  placed  a  sum  of  money  in  the  hands  of  an  attorney's  firm  to  be' paid  to  the 
person  causing  the  return  of  the  books  and  papers,  if  done  within  a  certain  time.  The  "  fail- 
ure to  deliver  some  small  paper  or  pai)ers  *'  was  not  to  invalidate  the  agreement.  Within  the 
time  limited,  upon  the  presentation  of  a  receipt  from  the  deputy  sheriff  of  the  county  stating 
that  he  had  received  the  record-books  and  also  some  papers  and  small  index-books,  the  attor- 
neys gave  the  money  to  the  person  presenting  the  I'eceipt.  The  officers,  on  behalf  of  the 
county,  brought  an  action  against  the  attorneys  to  recover  back  the  sum  so  paid,  on  the 
ground  tliat  the  books  when  returned  were  not  in  such  a  condition  as  to  justify  the  attorneys 
in  paying  the  money.  It  was  held  that,  as  the  attorneys  were  simple  bailees  and  agents,  act- 
ing for  the  county  without  compensation,  there  was,  in  the  absence  of  any  pretense  of  bad 
faith,  no  right  of  recovery,  the  attorneys  not  being  i*equired  by  the  circumstances  of  the  case 
to  examine  the  books  or  await  an  examination  and  report  of  their  condition  by  the  register, 
before  paying  the  reward.    Eldridge  v.  Hill,*  7  Otto,  92. 

§  1088.  Performance  —  Reasonable  time.—  In  an  agreement  between  two  steamboat  owners 
it  was  provided  that  they  should  use  each  other's  barges  '*  until  such  a  time  as  they  can  meet 
and  exchange  barges  without  loss  or  injury  to  either  party."  Under  this  clause  it  was  held 
that  the  fact  that  some  inconventence  or  slight  loss  would  result  to  one  or  both  parties  from 
an  exchange  would  not  justify  either  in  refusing,  and  that  each  party  was  entitled  to  a  rea- 
sonable time  to  make  the  necessary  arrangements,  and  that  four  days  was  a  reasonable  time, 
in  view  of  the  fact  that  the  owner  on  whom  the  demand  was  made  had  just  arrived  in  port 
with  the  barge  he  had,  loaded  with  a  cargo  wliich,  by  the  terms  of  his  bill  of  lading,  he  was 
to  allow  to  remain  on  board  four  days  after  arrival.  Scott  v.  Steamboat  Dick  Keyes,*  1  Bond, 
164. 

§  loss.  Assignment  of  Judgment  as  collateral  seenri  ty—  Duty  of  assignee  to  collect — Pa* 
rol  evidence. —  The  maker  of  certain  notes,  as  collateral  security  for  their  payment,  assigned  in 
writing  to  the  payee  a  judgment  against  a  third  person,  the  only  power  given  to  the  payee  in 
reference  to  the  judgment  being  the  right  to  sell  if  the  notes  were  not  paid  at  maturity,  or 
at  the  maturity  of  their  renewals.  The  judgment  debtor  had  property  subject  to  execution 
at  the  time  of  this  assignment,  but  it  was  all  exhausted  in  satisfaction  of  other  judgments 
before  the  maturity  of  the  notes.  -It  was  held  that  the  payee  of  the  notes  was  not  bound  by 
the  terms  of  the  written  assignment  to  take  steps  for  the  collection  of  the  judgment  before  the 
maturity  of  the  notes,  and  that  parol  evidence  was  not  admissible  to  prove  an  alleged  prom- 
ise, made  simultaneously  with  the  assignment  and  as  a  part  of  the  transaction,  to  issue  ex- 
ecation  and  collect  the  judgment  whenever  the  money  could  be  made  thereon.  Bast  v. 
Bank,*  11  Otto,  93. 

g  1084.  Abandonment  by  one  party  nnder  a  power  given  him  by  the  contract.—  The  con- 
tract between  a  contractor  and  a  canal  company  provided  that,  as  the  work  proceeded,  four- 
fifths  of  the  amount  completed  should  be  paid  for  monthly,  and  the  balance  should  be  retained 
and  forfeited  if  the  company  declared  the  contract  abandoned,  as  they  had  the  power  to  do  un- 
der the  contract.  Having  deciared  the  contract  abandoned,  it  was  held  that  the  contractors 
were  entitled  to  be  paid  for  four-fifths  of  the  value  of  the  work  done  up  to  the  time  that 
the  contract  was  declared  abandoned,  and  this,  though  the  contract  provided  that  after  de- 
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Glaring  the  contract  abaxidoned  the  company  should  be  exonerated  from  every  obligation 
thence  arising;     Miller  v.  Hnbbard,  4  Cr.  C.  C..  451. 

§  1085.  Intention  — Promise  to  pay  as  soon  as  a  third  person  shall  settle  his  aoeoant— 
Reasonable  time.— Contracts  are  to  be  construed  so  as  to  effectuate  the  intention  of  the  par- 
ties. So  wbere  a  note  promised  to  pay  a  certain  sum  as  soon  as  a  third  party  should  settle 
his  accounts  with  the  maker,  it  was  held  to  be  the  intention  of  the  parties  that  the  maker 
should  be  allowed  a  reasonable  time  to  settle  such  account  before  he  would  be  liable  to  suit 
on  the  note,  and  that  a  year  was  a  reasonable  time.  Scull  v,  Roane,  Hemp.,  105. 
^  §  108G.  Contract  embracing  two  separate  matters  —  Misrepresentations  as  to  the  one 
not  affecting  the  other.— A.  and  B.  made  a  contract  by  which  A.  was  to  procure  claims 
against  the*  government  for  B.  to  prosecute,  and  that  of  the  fees  received  A.  was  to  have  one- 
third  and  B.  two-thirds,  and  that  as  to  four  cases  already  procured  for  B.  by  A.,  the  fees, 
were  to  be  divided  equally.  Held,  that  these  four  cases  were  separate  from  the  others  em- 
braced in  the  contract,  and  that  A.'8  misrepresentations  as  to  the  amount  of  business  he  could 
procure  for  B.  could  not  affect  the  division  of  the  fees  in  these  cases.  Hoss  v.  Wilson,*  1 
MacArtli..  4*78. 

§  1087.  Contract  to  invest  proceeds  of  cargo  in  return  cargo.— The  undertaking  of 
parties  to  apply  the  proceeds  of  freight  coming  into  their  hands  in  the  purchase  of  a  return 
cargo  upon  commission  is  a  contract  to  apply  such  proceeds  in  the  manner  pointed  out  by  the 
orders  of  the  principal.     Cunningham  v.  Bell,  5  Mason,  164. 

§  1088.  Not  a  contract  of  partnership.— A  contract  between  two  persons  provided  that 
certain  cattle  were  to  be  furnished  by  A.  to~B.,  to  be  kept  by  the  latter  till  a  certain  date, 
when  they  were  to  be  sold  by  A.  The  proceeds,  after  the  first  cost  of  the  cattle*was  deducted, 
were  to  be  divided  equally  between  the  parties  to  the  contract.  Held,  that  this  contract  was 
not  a  contract  of  partnership.    Beck  with  v,  Talbot,*  2  Colo.  Vy,  648. 

§  1089.  Employment  of  vessel  for  a  certain  trip— Guaranty  as  to  depth  of  water— 
Breach  of  guaranty  —  Earning  of  freight  money. —  By  the  terms  of  a  contract  a  vessel  was 
to  go  from  Boston  up  a  river  in  North  Carolina  for  a  cargo  of  spars,  and  deliver  them  in  Bos- 
ton for  a  certain  sum.  The  shipper  guarantied  a  depth  of  water  of  eight  feet  at  the  place  of 
loading.  It  was  found  on  reaching  there  that  at  the  place  of  loading  there  was  more  than 
eight  feet,  but  below  there  the  water  was  but  seven  feet.  Held,  that  the  guaranty  of  eight 
feet  was  not  merely  that  it  should  be  of  that  depth  at  place  of  loading,  but  that  it  should  be 
of  that  depth  all  down  the  river,  and  that  if  the  vessel  received  and  carried  all  it  was  able  to 
under  the  circumstances  the  whole  freight  was  earned.     Shaw  v.  Hart,  1  Spr.,  560. 

g  1090.  Contract  for  the  hire  of  eonyict  labor,  creating  a  lien  on  the  stock  and  tools  of 
the  hirer. —  Burt  made  a  contract  with  the  agent  of  the  state  for  the  use  of  the  labor  of  a 
certain  number  of  convicts.  As  required  by  the  statute  authorizing  such  hiring  of  convict 
labor,  the  contract  provided  that  in  case  of  the  failure  to  pay  to  the  state  any  sums  due  under 
the  contract,  then  the  state  should  have  a  lien  on  the  stock,  tools  and  machinery  of  Burt,  and 
that  the  agent  at  any  time  might  sell  such  stock,  etc.,  to  satisfy  such  lien.  Burt  failed  while 
owing  the  state  considerable  sums,  and  the  agent  claimed  a  lien  on  such  stock,  tools  and  ma- 
chinery, and  advertised  them  for  sale.  Held,  that  the  claim  of  the  agent  for  such  lien  in 
behalf  of  the  state  was  valid.     In  re  Burt,  12  Blatch.,  253. 

§  1091.  Contract,  within  the  meaning  of  the  revenue  law,  reqnlring  a  stamp.— Manufact- 
urers of  lumber,  who  also  owned  a  store,  issued  an  instrument  in  the  form,  **  EMie  the  bearer 
or  C,  etc.,  in  merchandise  out  of  our  store,"  which  was  given  for  services  rendered  to  the 
manufacturers,  and  which  entitled  the  person  to  wiiom  it  was  given,  or  any  one  to  whom  it 
was  transferred,  to  the  amount  of  merchandise  mentioned  therein.  Held,  that  this  was  a 
contract,  within  the  meaning  of  the  revenue  laws  of  the  United  States,  and  requii'ed  a  stamp. 
United  States  v.  Learned,  1  Abb.,  487. 

§  1092.  An  agreement  for  a  lease  will  be  construed  as  a  present  demise  if  no  further 
formal  lease  is  contemplated  by  the  parties,  and  possession  is  taken  undei'.it.  Jenkins  v. 
Eldredge,  8  Story,  329. 

§  1093.  Agreement  for  an  affirmance  and  settlement  of  a  Judgment— Failure  to  pay  — 
Execntion. —  The  parties  to  a  suit  which  was  pending  in  the  supreme  couii;  entered  into  a 
contract  which  provided  that  the  judgment  creditor  in  the  court  below  should  pay  to  the 
judgment  debtor  the  sum  of  $10,000,  on  or  before  a  certain  day,  and  that  such  payment 
should  be  in  full  satisfaction  of  the  judgment,  which  was  for  a  larger  sum,  and  that  the 
judgment  of  the  lower  court  might  be  coniirmed  in  the  supreme  court,  in  accordance  with 
such  agreement.  The  judgment  was  afSrmed  accordingly,  and,  as  the  judgment  debtor  did 
not  pay  the  amount  agreed,  execution  was  issued  for  the  sura  recovered  in  the  judgment 
Held,  that  the  agreement  was  a  conditional  one,  and  that,  a»  the  judgment  debtor  had  not 
performed  his  part  of  it,  execution  properly  issued  for  the  amount  of  the  judgment.  Early 
V,  Rogers,  16  How.,  607. 
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§  1094.  An  agreement  bj  two  railroad  companies  to  connect  their  roads,  run  through 
cars,  and  charge  uniform  rates  throughout  the  line,  does  not  convey  or  affect  the  franchise  of 
either.    Columbia,  etc.,  R.  Co.  r.  Indianapolis,  etc.,  R.  Co.,*  5  McL.,  450. 

g  1095.  Injonc tion  —Objection  as  to  legality.—  Plaintiffs,  in  Ohio,  agreed  with  defendants, 
in  Indiana,  to  unite  their  tracks  at  the  state  line,  and  to  run  through  cars,  etc.  Part  of  de- 
fendants' track  was  laid  at  the  time  the  contract  was  made,  and  plaintiffs  accordingly  adopted 
the  same  gauge,  which  was  different  from  the  authorized  Ohio  gauge,  and  obtained  an  act  of 
the  Ohio  legislature  to  permit  them  to  do  so.  Defendants  afterwards  agreed  with  another 
and  different  corporation  to  run  through  cars  in  connection  with  them,  and  proceeded  to 
change  their  gauge.  Upon  a  bill  brought  for  an  in j unction ,./ieZ(i,  that  the  proposed  action  of 
defendants  was  in  violation  of  their  contracts;  that  they  could  not  object  that  the  contract 
between  themselves  and  plaintiffs  was  in  violation  of  the  statute  of  Ohio,  for  the  state  was 
the  only  party  to  raise  that  objection,  and  that  the  injunction  must  issue.     Ibid. 

§  1096.  Failure  to  run  a  race  according  to  agreement—  Writing  placing  penal  obliga- 
tion on  the  wrong  party. — Action  of  covenant  on  a  penal  obligation  for  a  failure  to  run  a 
horse  race.  Plaintiff  alleged  that  he  was  ready  and  willing  to  run,  but  that  the  defendant  failed 
and  refused,  etc.  The  breach  alleged  was  in  the  language  of  the  condition,  viz.:  "  And  it 
Was  then  and  there,  by  the  aforesaid  parties,  further  agreed,  that  should  either  of  them  fail 
to  run  agreeable  to  the  said  obligation,  that  the  saine  for  six  cows  and  calves  was  to  be  in  full 
force  and  virtue  against  the  other."  The  defendant  contended  that  by  the  terms  of  the  agree- 
ment the  party  who  failed  to  comply  with  the  contract  had  the  right  of  action,  and  the  court, 
holding  that  such  being  the  literal  reading  of  the  contract,  and  there  being  no  ambiguity,  it 
would  not  seek  for  an  intent  contrary  to  the  express  words  of  the  instrument,  especially  as  the 
contract  was  without  a  valuable  consideration,  absurd  on  its  face,  and  of  immoral  tendency. 
A  demurrer  to  the  declaration  was  accordingly  sustained.   Lemmous  v.  Flanakin,*  Hemp.,  83. 

§1097.  Offer— Acceptance  — ''All  claims ^'constrned  to  mean*' known  claims."— An 
offer  to  pay  a  sum  certain  in  full  of  "all  claims*'  is  accepted  by  an  agreement  to  take  the 
sum  proposed  in  full  of  *'all  known  claims,*'  and  requiring  immediate  payment.  United 
States  t\  Richardson,*  9  Fed.  R.,  804. 

§  109S.  The  United  States  claimed  large  sums  from  A.  on  account  of  duties  and  penalties.  A. 
made  a  proposition  through  the  proper  officers  to  pay  $35,000,  in  full  of  all  claims.  This 
proposition  was  accepted,  the  acceptance  specifying  that  the  sum  mentioned  was  to  be  in  full  of 
**  all  known  claims,"  payment  to  be  made  immediately,  and  that  a  part  of  the  sum  was  to  be 
considered  as  in  satisfaction  of  duties,  and  the  balance  as  penalty.  Held,  that  the  contract  was 
complete ;  that  all  claitns  must  be  construed  to  mean  knoion  claims,  and  that  aa  offer  to  pay, 
without  more,  means  cash.  But  held,  further,  that  as  the  government  failed  to  tender  a  re- 
lease to  A.  before  his  death,  "kn  action  would  not  lie  against  his  executors.     Ibid. 

§1099.  Conditional  contract  to  accept  bills  —  Reasonable  time.— J.  B.  &,  Bro.,  live 
stock  dealers,  arranged  with  defendants,  their  consignees,  that  the  latter  should  pay  a  draft 
which  the  former  were  to  draw  on  certain  shipments  of  live  stock,  with  bills  of  lading  at- 
tached. The  defendants  accordingly  telegraphed  the  plaintiff,  the  intended  payee  of  the  draft, 
**We  wdl  pay  J.  B.  Sc  Brother's  draft,  bill  of  lading  attached,  for  three  cars  of  cattle  and  one 
of  hogs.*'  The  draft  which  was  drawn  was  signed  **  A.  D.  B.  &  Bro.,'*  the  two  names  being 
used  interchangeably  for  the  same  firm.  When  this  draft  was  presented,  no  bills  of  lading 
were  attached,  and  payment  was  refused.  A  draft  signed  by  J.  B.  &  Bro.,  and  presented  a 
few  days  later,  without  the  bills  of  lading,  was  also  refused.  More  than  a  year  after  this,  this 
last  draft,  having  the  bills  of  lading  attached,  was  presented,  with  like  success.  It  was  held 
that  the  defendants'  promise  was  a  conditional  one,  and  that  they  were  not  liable  thereon,  the 
conditions  not  having  been  complied  with,  the  last  presentation  not  having  been  made  within 
a  reasonable  time.     First  Nat.  Bank  of  Lacon  v,  Bensley,*  0  Biss.,  378. 

§  1100.  Lease  —  Breach  by  lessee  —  Cancellation.— A.  and  his  wife  entered  into  a  contract 
with  B.,  by  which  B.  was  put  into  possession  of  a  stock  farm  belonging  to  the  wife  of  A.,  to 
manage  its  business  and  operations,  and,  retaining  one-third  of  the  profits,  to  account  to  A. 
and  his  wife  for  the  other  two-thirds.  The  stock  and  farming  utensils  then  on  the  farm  were 
to  be  valued,  and  accounted  for  at  the  end  of  the  lease.  The  exi>enses  were  to  be  paid  out  of 
the  general  ^tock  fund  of  the  concern,  and  the  concern  was  to  allow  interest  on  advances 
made  by  either  of  the  parties.  In  case  of  the  death  of  B.  during  the  term,  the  other  parties 
were  to  have  peaceable  possession  of  the  premises.  The  length  of  the  lease  was  eleven  years, 
and  no  rent  was  to  be  paid.  About  a  year  after  going  into  4>ossession  B.  began  to  sell  the 
stock,  and,  A.  having  died  about  that  time,  continued  the  sales  until  all  was  disposed  of.  He 
subsequently  leased  the  farm  to  a  third  person,  but  paid  no  rent  to  the  widow  of  A.  It  waa 
held  that  B.  had  disregarded  the  contract  and  rendered  himself  unable  to  carry  it  into  effect ; 
that  the  widow  was  under  no  obligation  to  continue  it,  and  that  she  was  entitled  to  have  it 
canceled  and  to  have  possession  of  the  premises,  notwithstanding  B.*s  offer  to  give  security 
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for  the  pay  meat  of  any  rent  that  had  accrued  under  his  lease  to  the  third  person,  or  that 
might  accrue.    Tibbatte  v.  Tibbatts,*  6  McL.,  80. 

§1101.  Contract  creatinfp  a  charge  upon  property —  Bankraptcj.— A  tanner  and  a 
leather  mercliant  entered  into  a  contract  by  which,  in  consideration  of  moneys  advanced  by 
the  latter  to  the  former  for  the  purchase  of  skins  to  be  tanned  and  finished  by  the  former, 
the  tanner  agreed  to  send  the  skips  so  tanned  and  finished  to  the  merchant  The  merchant 
agreed  to  sell  the  same,  and,  after  deducting  his  advances  and  commissions,  to  place  the  pro- 
ceeds at  the  disposal  of  the  tanner.  The  skins,  whether  green,  in  process  of  tanning,  tanned 
or  entirely  finished,  were  to  be  a  security  for  the  advances  of  the  merchant.  The  tanner  sub- 
sequently becoming  unable,  on  account  of  bad  health  and  financial  embarrassments,  to  pro- 
ceed further  in  the  execution  of  the  contract  or  to  repay  the  advances,  it  was  agreed  between 
the  parties  that  the  merchant  should  take  possession  of  the  tannery  and  use  the  same,  together 
with  the  materials  on  the  premises,  to  complete  the  skins  then  on  hand,  and,  after  reimbursing 
himself  out  of  the  proceeds  of  their  sale,  pass  the  balance  to  the  credit  of  the  tanner.  The 
merchant  immediately  took  possession,  and  a  few  days  after  the  tanner  filed  a  petition  in 
bankruptcy.  In  a  replevin  suit  by  the  assignee  in  bankruptcy  against  the  merchant  for  pos- 
session of  the  skins,  it  was  held  that  the  first  agreement  created  a  charge  upon  the  property 
in  favor  of  the  merchant  which  was  valid  as  against  the  assignee,  and  that  the  second  agree- 
ment was  not  void  as  contrary  to  the  provisions  of  the  bankruptcy  act.  Hauselt  v,  Harrison,* 
15  Otto,/401. 

§  1102.  Agreement  to  treat  advances  to  firm  as  capital  stock.— Where  A.  advanced  a 
certain  sum  to  B.  &  C,  whether  for  themselves,  or  a  partnership  to  which  all  three  belonged, 
it  did  not  clearly  appear,  and  all  the  members  afterwards  made  an  agreement,  reciting  that 
some  had  advanced  money  and  funds  beyond  their  shares,  and  agreeing  that  each  should 
make  a  statement  of  the  advancements  made  by  him,  which  should  remain  a  capital  stock 
and  represent  the  share  of  each  member,  it  was  held  that  as  this  sum  was  actually  put  into 
the  firm  by  B.  &  C,  A.  was  bound  by  his  agreement  to  treat  it  as  capital  of  the  firm  if  he  so 
agreed,  and  B.  &  C.  therefore  released,  although  he  nlid  not  place  this  sum  on  his  statement 
of  advancements  made  to  the  firm.    Gregg  v.  Moss,*  14  Wall.,  564. 

§  1103.  Lease  of  wharf  —  Suspension  of  right  to  collect  wharfage.— Where  a  lease  of  a 
wharf  from  the  city  of  Vicksburg  provided  for  an  indemnity  to  the  lessee  if  his  right  to  col- 
lect wharfage  should  be  suspended  for  any  period  by  the  act  of  third  persons,  it  was  held  that 
the  interruption  by  the  war  of  the  navigation  of  the  river  from  states  not  in  rebellion  did 
not  suspend  the  lessee's  right  to  collect  wharfage  and  entitle  him  to  the  indemnity.  Marshall 
V.  Vicksburg,*  15  WaU..  146. 

g  1104.  Lease  of  wharf — Beyersion.— Where,  by  an  agreement  by  which  certain  prem- 
ises used  for  a  wharf  were  conveyed  to  a  city  and  the  grantor  given  tho  right  to  the  rents 
and  wharfage,  it  was  provided,  if  the  right  to  collect  wharfage  or  rents  should  be  interrupted 
or  defeated  permanently  by  the  mayor  or  council  of  the  city,  the  property  should  revert  to 
the  grantor,  it  was  held  that  an  ordinance  drawn  up  and  passed  at  the  grantor*s  solicitation 
did  not  cause  a  reversion ;  nor  did  a  tax  which  the  city  had  reserved  a  right  to  impose  other- 
wise than  as  a  wharfage  charge,  nor  a  quarantine  established  by  the  grantor's  assent.    Ibid, 

§  1105.  Promise  to  procure  an  act  to  be  done— Contingent  compensation— Perform- 
iince.—  Where  a  person  contracts  to  procure  a  certain  act  to  be  done,  and  his  compensation  is 
contingent  upon  his  procuring  the  act  to  be  performed,  he  cannot  recover  unless  he  has  pro- 
cured the  act  to  be  performed.  So  if  an  act  is  done  contrary  to  what  he  desires  and  endeav- 
ors to  obtain,  and  such  act  is  accepted  by  his  employer,  it  gives  him  no  right  to  compensation 
either  on  the  contract  or  on  a  quantum  meruit,  Marshall  v,  Baltimore  &  Ohio  R*y  Co.,  16 
How.,  837. 

§  1106.  A  bill  of  lading  is  not  conclusive  evidence  of  an  express  contract  to  pay  a  spe- 
cific sum  for  freight.     McClean  v.  Miller,  3  Cr.  C.  C,  619. 

§  1107.  Carrier's  contract  to  carry  beyond  its  terminas— Provision  as  to  loss  by  fire.— 
A  general  clause  in  a  contract  for  the  carriage  of  goods  between  two  distant  points  over  a 
route  of  which  the  carrier  making  the  contract  owns  but  one  link,  which  provides  that  the 
carrier  shall  in  no  event  be  liable  for  damage  caused  by  fire  arising  from  any  cause  whatever, 
applies  to  the  wJiole  subject-matter  of  the  contract,  and  exempts  the  company  from  liability 
for  loss  by  fire  occurring  at  any  point  on  the  route.  Railroad  Co.  v,  Androscoggin  Mills,  23 
Wall..  C02. 

§1108.  Agreement  to  furnish,  all  transportation  between  two  points— Goods  starting 
nt  a  more  distant  point. —  A  person  agreed  to  furnish  the  government  all  transportation  re- 
quired by  river  between  A.  and  B.,  and  between  each  and  any  intermediate  point  The  gov- 
ernment made  a  contract  for  transportation  of  a  cargo  from  C,  a  point  beyond  A.,  through 
it  to  B.  The  first  contractor  claimed  the  right  to  transmit  the  cargo  thus  shipped  from  A.  to 
B.,  but  the  right  M'as  refused  him.     Held^  that  he  had  no  claim  for  the  freight  from  A.  to  B., 

464 


PARTICULAR  AGREEMENTS.  g§  1109-1114^ 


ant]  that  a  contract  to  carry  from  C.  to  B.  was  different  from  a  contract  to  carry  from  A.  to 
B..  and  that,  although  it  included  it  as  the  greater  the  less,  still  the  two  services  are  as  dis- 
tinct as  if  the  partial  sameness  did  not  exist.     Scott  v.  United  States,  12  Wall.,  444. 

>:^  1109.  Promise  by  indorscr  to  pay  on  failure  to  colleet  f^om  prior  parties  — Dne  dili- 
Srenee  on  part  of  indorsee. —  The  indorsee  of  a  note  agreed  to  send  it  to  a  certain  bank  for 
Collection,  and  if  it  was  not  paid  to  use  due  diligence  in  endeavoring  to  obtain  payment  from 
the  maker  and  prior  indorsers,  but  if  he  should  be  unsuccessful,  the  indorser  promised  to  pay 
the  note  and  all  expenses  incurred  by  the  indorsee.  Held,  tliat  the  presentment^ of  the  note 
at  the  bank  named,  and  a  demand  of  payment  there  when  the  note  became  due,  was  a  com- 
pliance with  the  contract  as  to  sending  the  note  to  that  bank  for  collection,  and  that  the 
prompt  and  honest  prosecution  of  a  suit  to  judgment  against  the  maker  and  indorsers,  and  a 
return  nuUa  boncLj  were  evidence  of  due  diligence,  though  an  execution  was  not  sent  into  the 
counties  in  which  notoriously  insolvent  defendants  resided  before  they  left  the  state,  and 
tfaoagh  an  error  was  committed  by  the  court  in  rendering  judgment  for  too  small  an  amount. 
Camden  v.  Doremus,  3  How.,  631. 

§  1110.  Agreement  of  corporation  to  indemnify  a^ent— Bebt^  when  accrned.— A  law 
provided  that  a  stockholder  in  a  corporation  should  not  be  liable  for  its  debts  not  paid  within 
a  year  after  they  were  contracted,  neld,  that  where  an  agreement  was  made  by  the  com- 
pany to  indemnify  an  agent,  if  he  should  be  obliged  to  make  certain  payments,  and  the  agent 
was  obliged*  to  make  the  payments,  the  debt  accrued  when  the  contract  of .  indemnity  was 
entered  into,  and  not  when  the  agent  was  obliged  to  i>ay  the  money.  Cox  v,  Gould,  4 
Blatch..  84C.  * 

§  1111.  Purchase  by  ngent—  Bills  drawn  for  the  price  by  him  taken  up  by  him.—  Where 
a  firnt  ordered  an  agent  to  purchase  salt  for  them  and  draw  on  them  for  the  amount,  and  the 
bills  drawn  were  not  accepted  or  paid,  it  was  held  that  the  agent,  having  taken  up  the  bills 
and  paid  also  the  damages  and  costs  of  protest,  might  maintain  an  action  against  the  firm 
for  the  amount  so  paid  upon  a  count  for  money  laid  out,  expended  and  paid ;  and  that  it 
made  no  difference  that  the  agent  had,  after  he  had  taken  up  the  bills,  sold  the  salt  without 
orders  from  the  firm.    Riggs  v.  Lindsay,*  7  Cr.,  50D. 

g  11  IS.  Contrapt  with  agent  — Liability  to  a^ent — Where  a  person  who  is  in  possession 
of  personal  property  as  the  agent  of  others  authorizes  another  to  sell  the  same,  and  the  person 
BO  authorized  to  sell  promises  to  sell  and  pay  the  proceeds  over  to  the  agent,  he  is  liable  to  the 
agent  for  such  proceeds,  notwithstanding  the  fact  that  others  are  interested  therein.  Gray 
r.  Reardon,  2  Cr.  C.  C,  220. 

§  1113.  Ship  procnred  to  be  bnilt  throngl^  agent  — Sale  by  i^r^nt  to  innocent  pnr* 
c!iiis?r.— A.,  wisiiing  to  build  a  steamship,  furnished  his  agent  with  means  and  sent  him  to 
New  York  with  instructions  to  make  all  contracts  and  to  have  the  buiider*s  certificate  and  the 
enrollment  at  the  custom-house  made  in  his  own  name.  A.  died  before  the  boat  was  finished 
but  the  work  was  carried  on  by  liis  administrators  in  the  same  manner  through  the  agent, 
and  with  the  same  holding  out  of  the  agent  as  the  owner  of  the  boat.  The  boat  being  fin** 
ished,  the  agent  procured  the  builder*s  certificate,  and  had  it  enrolled  in  his  name  as  owner, 
and  sold  it  to  the  agents  of  a  steamship  line  for  its  full  price  and  without  any  knowledge  on 
their  part  of  any  outstanding  equitable  interest  in  A.  or  his  administrators.  Held,  that  the 
steamship  conip:my  took  a  good  title  to  the  steamer,  and  that  the  general  rule  applied,  that 
wliere  one  of  two  innocent  patties  must  suffer,  the  equity  of  the  case  turns  against  the  party 
who  has  enabled  his  agent  or  any  other  person  to  work  the  injury.  Calais  Steamboat  Co.  v* 
Scudder,  2  Black.,  373. 

g  1114.  Contraet  between  anthor  and  publisher  as  to  th9  publication  of  a  book  —  Tak* 
inff  of  copyright  — Assignment— A.,  an  author,  enters  into  a  contract  with  P.,  a  publisher) 
by  which  P.  is  to  publish  a  certain  work,  and  on  the  first  one  thousand  copies  sold  is  to  pay 
A.  fifteen  cents  per  copy.  If  a  second  edition  shall  be  called  for,  A.  is  to  revise  and  correct 
it,  and  P.  is  to  stereotype  it,  print  as  many  copies  as  he  can  sell,  and  pay  A.  twenty  cents  for 
each  copy  sold.  P.  prints  and  sells  the  first  one  thousand,  and  takes  out  a  copyright  in  his 
own  name.  A.  corrects  the  manuscript  and  P.  stereotypes  it  and  prints  one  thousand  five 
hundred  copies,  and  when  these  are  gone  prints  more,  calling  it  a  third  edition.  P»  accounts 
to  A.  for  the  proceeds,  and  then  sells  the  plates  to  C,  who  agrees  to  account  to  A.  on  the 
terms  of  the  contract.  Hdd^  that  P.  may  take  the  copyright  in  his  own  name,  for  the  pur* 
poses  of  the  contract,  and  that  having  done  so  with  A.*s  knowledge  and  acquiescence,  A.'8 
assent  is  presumed,  but  that  he  cannot  sell  it  to  C,  nor  can  he  assign  to  C.  the  right  to  pub* 
lish  except  on  the  terms  of  his  accounting  to  A. ;  also  that  A.  has  no  right  topuUish  the  book, 
and  that  the  contract  covers  the  entire  printing  and  publishing  of  the  work;  also  that  as  P.  is 
to  publish  as  many  as  he  can  sell  of  the  stereotyped  edition,  he  is  not  limited  to  the  number 
printed  as  a  second  edition,  if  it  is  found  that  he  can  sell  more  than  that  number*  Pulta  Vt 
Derby,  5  McL.,  329. 
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§§1115-1121.    CONTRACTS.— CONSTRUCTION  AND  INTERPRETATION. 

§  1115.  License  to  nse  Inrention  —  Forfeiture  on  non-payment  of  notes  given  therefor. — 

A  patentee  granted  to  his  assignee  the  right  to  use  a  patented  machine  for  a  certain  time,  and 
took  in  return  therefor  certain  promissory  notes,*under  an  agreement  that  if  any  one  of  the 
notes  should  not  be  paid  when  due,  then  the  license  to  use  the  invention  should  cease,  and 
the  right  should  revert  to  the  owner.  Held,  from  the  terms  of  the  agreement,  that  the  license 
was  forfeited  the  moment  one  of  the  notes  became  due  and  was  unpaid,  and  it  was  optional 
with  the  inventor  to  resort  to  his  remedy  at  common  law  to  enforce  the  collection  of  the 
notes,  or  to  treat  the  rights  of  the  assignee  as  forfeited  under  the  stipulations  of  the  agree- 
ment. The  stipulation  is  to  be  considered  as  a  double  security  given  by  the  assignee  to  the 
inventor  for  the  payment  of  the  consideration  money.  Woodworth  v.  Weed,  1  Blatch., 
166. 

§  1116.  Contract  partly  executed  sustained,  tliougli  equity  mfglit  JiaTe  decreed  its  can- 
cellation.—  W.,  the  owner  of  a  patent  which  was  about  to  expire,  and  of  which  an  extension 
was  expected,  agreed  to  grant  to  R.  the  right  to  use  two  of  the  patented  machines  in  a  certain 
county  for  the  period  of  the  extension.  Aside  from  these  two  machines  G.  owned  the  ex- 
clusive right  to  use  the  machines  in  that  county  during  such  period.  R.  paid  some  money  on 
the  contract  and  gave  his  notes.  After  such  assignment  to  R.,  W.  assigned  his  right  under 
such  assignment  to  J.,  and  R.  not  performing  his  contract  was  sued  by  J.  for  infringement. 
Pending  the  suit  J.  granted  to  B.  the  right  acquired  by  him  from  W.  The  decision  in  the 
suit  between  J.  and  R.  was  that  R  had  the  right  to  use  one  of  the  machines.  After  the  de- 
cision B.  set  up  two  machines  in  the  county  and  was  sued  by  G.  for  infringement.  Up  to  tlie 
time  of  the  suit  R.  used  the  two  machines.  Held,  that  although  a  court  of  equity  might 
have  decreed  a  cancellation  of  the  contract  with  R.,  yet  as  the  contract  was  partly  executed 
by  the  payments  made  by  R.  and  by  his  continued  use  of  the  two  machines,  it  must  be  treated 
as  valid  till  so  canceled,  and  that  consequently  B.  had  no  right  to  run  the  machines  by  him 
set  up.    Gibson  v.  Barnard,  1  Blatch.,  891. 

§  1117.  Agreement  lield  to  give  a  riglit  to  malte  certain  articles  with  certain  patented 
machinery. —  B.  and  C.  were  manufacturers  of  hook-headed  spikes.  B.  claimed  to  be  the  in- 
ventor of  a  machine  for  making  them,  but  C.  claimed  he  was  not.  After  voluminous  cor^ 
respondence  B.  commenced  a  suit  against  C,  but  pending  the  suit  B.  and  C  entered  into  an 
agreement  which  provided  that  the  suit  was  to  be  discontinued,  and  that  thereafter  each  was 
to  have  the  privilege  of  manufacturing  and  vending  spikes  of  any  kind  and  character  which 
they  might  see  fit,  notwithstanding  the  conflicting  claims  up  to  that  time.  In  an  action  by 
the  assignee  of  B.  it  was  held  that  the  agreement  gave  C.  the  right  to  manufacture  hook- 
headed  spikes  by  the  machinery  patented  by  B.  Troy  Nail  &  Iron  Factory  v.  Corning,  1 
Blatch.,  472;  reversed,  S.  C,  14  How.,  210. 

§  1118.  Avoiding  license  to  use  an  invention  for  breach  of  condition  in  selling  out  of 
the  county. —  The  owner  of  a  patent  granted  to  C.  the  right  to  use  six  of  the  patented  ma- 
chines in  a  certain  county,  and  provided  that  he  should  not  sell  or  dispose  of  the  products  of 
his  machines  anywhere  else  than  in  the  county.  Having  sold  out  of  the  county,  C.  was  sued 
for  infringement,  and  it  was  held  that  the  grant  was  made  upon  the  express  condition  that 
the  clause  restricting  the  sale  of  the  manufactured  products  of  the  machine  should  be  strictly 
observed,  and  that  on  the  failure  of  C.  to  observe  it,  the  contract  could  be  avoided  by  the  in- 
ventor; and  that  the  contract  must  be  avoided  entirely,  if  at  all.  Woodworth  v.  Cook,  3 
Blatch.,  160.  • 

§1119.  Assignment  of  patent  —  Condition  —  Specific  performance.-^  The  assignee  of  a 
right  to  use  a  patented  machine  agreed  to  make  weekly  payments  therefor.  Heldf  that  the 
stipulation  as  to  the  weekly  payments  was  the  condition  on  which  the  assignee  acquired  the 
right  to  the  use  of  the  machine,  and  that  having  failed  to  make  the  weekly  payments  he 
cannot  compel  specific  performance  of  the  contract.     Brooks  v.  Stolley,  3  McL.,  530. 

|S  1120.  Agreement  held  to  have  been  made  in  view  of  the  extension  of  a  patent  under 
section  18  of  act  of  July  4, 183G. —  A  patentee,  whose  patent  was  about  to  empire,  entered  into 
an  agreement  with  P.  that  in  case  of  a  renewal  of  the  patent,  or  of  the  obtaining  of  other  or 
further  letters  patent  after  the  expiration  of  the  existing  patent,  then  P.  should  have  and  be 
entitled  to  a  certain  share  in  the  said  patent.  Held^  that  the  agreement  was  evidently  made 
in  view  of  an  extension  under  the  eighteenth  section  of  the  act  of  July  4,  1886  (5  U.  S.  Stat, 
at  Large,  124),  and  that  the  word  **  renewal "  was  an  apt  and  proper  word  to  indicate  such  an 
intention.     Pitts  v.  Hall,  3  Blatcii.,  203. 

§1121.  Agreement  by  communists  vesting  their  lands  in  trustees  for  the  common 
benefit. —  A  colony  of  individuals  purchased  lands,  and  afterwards  entered  into  articles  of 
association  by  which  the  title  to  their  lands  was  vested  in  trustees  for  their  benefit,  and  by 
which  each  relinquished  his  individual  title.  The  articles  provided,  further,  that  each  was  to 
have  a  comfortable  support  for  life.  In  an  action  by  the  heirs  of  one  of  the  signers  for  their 
proportion  of  the  lands,  it  was  held  that  their  ancestor,  by  signing  the  articles,  divested  him- 
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self  of  all  his  rights  to  the  lands,  and  that  the  heirs  had  no  title.  Goesele  v.  Bimler,  14 
How.,  603. 

1^1122.  Commnnisticsociety— Writing  of  withdrawal  ~  Extrinsic  evidence.— The  arti- 
cles of  association  of  a  communistic  society  provided  that  if  any  member  withdrew  there- 
from he  should  receive  a  donation  such  as  the  superintendent  might  see  fit  to  give  him.  A 
meml)er  becoming  dissatisfied  withdrew  and  received  a  donation.  He  signed  a  paper  reciting 
that  he  had  withdrawn  from  the  society,  and  had  received  the  donation  agreeably  to  the  con- 
tract. Hddt  that  this  writing  is  not  an  ordinary  receipt,  but  must  be  treated  as  a  contract  of 
dissolution  between  the  member  and  the  society  of  their  mutual  obligations  and  engagements 
to  each  other.  No  evidence  of  prior  declarations  or  antecedent  conduct  is  admissible  to  con- 
tradict or  to  vary  it.    Baker  t;.  Nachtreib,  19  How.,  128. 

§  1128.  Bnildlng  coniraet  --Subcontraets  -—  Extra  work. —  C.  contracted  with  the  United 
States  to  build  a  brig  according  to  specific  plans  and  under  the  supervision  of  X.,  a  naval 
officer.  C.  let  the  joiner  work  to  G.  &  S.  for  $1,300.  After  the  latter  had  done  part  of  the 
work,  X.  informed  C.  that  he  was  not  satisfied  with  their  work.  G.  &  S.  then  arranged  with 
D.  to  finish  the  work  under  their  contract,  they  to  receive  $4oO  and  he  $850.  D.  finished  the 
work,  and  claimed  a  large  sum  for  work  done  in  excess  of  tliat  required  by  the  contract.  The 
terms  of  the  contract  between  C.  and  G.  &  S.,  as  to  the  work  to  be  done  by  them,  were  the 
same  as  those  between  the  United  States  and  C.  as  to  such  work,  and  the  work  claimed  as 
extra  was  done  under  direction  of  X  Held,  that  D.  could  not  recover  from  C.  beyond  the 
price  agreed  upon  with  G.  &  S.  if  the  work  was  not  extra,  and  that  if  it  was,  he  could  only 
recover  from  the  government.    Donohue  v.  Cully,*  Taney,  468. 

S  1124.  Underletting  of  bailding  eon  tract— Charge  for  superintending  work.— One 
who  had  contracted  to  construct  a  culvert  on  a  canal  underlet  his  contract,  the  subcon- 
tractor agreeing  that  if  he  failed  to  use  due  diligence  in  prosecuting  the  work  the  original 
contractor  might  assume  control  of  it  and  complete  it  at  his,  the  subcontractor's,  expense. 
It  was  held  that  this  gave  the  contractor  no  right  to  charge  the  subcontractor  for  superin- 
tending the  work.    Fresh  v.  Gilson,*  16  Pet.,  327. 

g  1125.  Promise  by  water  company  to  be  responsible  for  neglect  of  employees  —  Em- 
ployees of  snbeontraetor.—  A  water  company  in  ^e  contract  with  the  city  by  which  it  was 
to  lay  water  pipes  agreed  to  '*  protect  all  persons  against  damages  by  reason  of  excavations 
made  by  them'*  in  laying  pipes,  *'  and  to  be  responsible  for  all  damages  which  may  occur  by 
reason  of  the  neglect  of  their  employees  on  the  premises."  Held,  that  under  this  agreement 
the  company  was  responsible  for  the  negligence  of  the  employees  of  a  subcontractor.  Water 
CJo.  V.  Ware.  16  Wall.,  571. 

§  1126.  Constrnction  contract—  Provision  against  gnbletting  —Prosecution  of  the 
work  by  the  snreties  of  the  contractors  —  Interest  of  one  agreeing  with  the  latter  to  far- 
nish  brick. —  The  government  wishing  to  build  an  aqueduct  gave  M.  power  to  make  contracts 
for  the  same,  and  he  contracted  with  D.  &  S.  for  the  supply  of  certain  brick.  The  contract 
provided  that  it  should  not  be  assigned  or  sublet.  M.  &  A.  were  8Ui*eties  for  the  performance 
of  the  contract,  and  it  having  been  abandoned  by  D.  &  S.,  they  arranged  with  M.  that  they 
should  be  substituted  so  that  they  might  save  themselves  from  prosecution  ,on  their  bond. 
M.  &  A.  made  a  contract  with  K.  by  which  he  was  to  furnish  the  brick  called  for,  and  pay 
M.  &  A.  a  certain  percentage  of  what  he  received  for  them,  and  constituted  him  their  attor- 
ney to  furnish  the  brick  and  collect  pay  for  them.  The  government  concluding  to  abandon 
the  work,  congress  by  resolution  proposed  to  all  interested  in  the  contract  that  it  be  aban- 
doned, and  promised  to  settle  with  them  on  principles  of  justice  and  equity.  Held,  that 
under  this  proposition  K.  had  no  interest  in  the  contract  and  had  no  right  to  maintain  an 
action  thereon.     Kellogg  v.  United  States,  7  Wall.,  864. 

§1127.  Contract  to  bnild  bridges  — No  time  of  payment  fixed  — Demand  necessary 
where  payment  is  to  be  made  in  stock — Mortgage  —  Custom  of  company  as  to  time  of 
payment  —  Extra  work. —  Contract  by  A.  to  build  certain  railroad  bridges,  one-fourth  to  be 
paid  in  money  and  the  balance  in  stock  of  the  company  at  par  value.  There  being  nothing 
said  as  to  the  time  or  place  of  payment,  Tield,  that  A.  could  not  call  for  payment  until  the 
completion  of  the  work,  or,  at  any  rate,  before  nor  of tener  than  a  bridge  was  completed ; 
that  he  could  not  then  sue  for  the  stock  without  a  special  demand  and  refusal ;  that  the  com- 
pany's mortgaging  its  road  did  not  disable  it  from  furnishing  the  stock ;  that  there  being  a 
custom  of  the  road  to  pay  its  contractor  at  the  end  of  each  month,  this  would  be  regarded  as 
the  rule  under  the  contract,  and  that  a  special  request  for  the  stock  was  unnecessaiy ;  that  for 
extra  work  the  rule  of  payment  must  be  held  to  be  the  same  as  on  the  original  contract. 
Boody  V.  The  Rutland  &  Burlington  R.  Co.,*  3  Blatch.,  28;  24  Vt.,  662. 

g  1128.  Contract  to  bnild  boilers  of  a  certain  capacity  for  a  steamboat.— A  contract 
for  the  construction  of  the  boilers  of  a  steamboat  provided  that  the  boilers  should  be  of  a  ca- 
pacity sufficient  *'  to  supply  the  cylinder  with  steam  at  as  many  pounds  pressure  to  the  square 
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inch  on  the  piston,  when  working  with  the  throttle  wide  open,  as  were  U5od  by  tho  fastest 
steamboats  on  the  Hudson  river  when  going  at  their  hii^hest  rate  of  speed."  Held,  that  this 
implied  tliat  the  I'esult  stipulated  for  was  to  be  attained  by  using  such  length  of  cut-off  as  was 
customary  on  the  class  of  boats  referred  to.    The  Isaac  Newt^u,*  Abb.Adm.,  11. 

§1129.  Release  — Hard  and  oppressive  agreement— Exact  perrormance. —  A  firm  of 
contnictors  had  performed  a  large  quantity  of  work  for  n  city,  and  owing  to  the  failure  of  the 
city  to  meet  its  engagements  had  become  greatly  embarrassed,  While  in  this  situation  the 
city  agreed  to  deliver  to  them  its  bonds  for  about  one-half  the  amount  of  its  indebtedness  to 
them,  which  bonds  were  actually  worth  only  about  fifty  per  cent,  of  their  par  value.  The 
city  having  set  up  this  agreement  as  a  release  in  a  suit  on  the  contract,  it  was  held  that  as  the 
new  agreement  was  so  harsh  and  oppressive  the  city  must  have  lived  up  to  it  scrupuloiisly 
to  entitle  it  to  relief,  and  that  having  delayed  in  furnishing  most  of  the  bonds,  and  not  hav- 
ing furnished  the  full  amount,  it  had  no  right  to  recover.  City  of  Memphis  v.  Brown,  20 
Wall.,  306. 

§1180.  Constrnetioa  of  agreement  with  surety  on  daty  bond.— A  railway  company, 
being  in  embarrassed  circumstances  and  unable  to  pay  duty  on  its  iron,  effected  an  arrange- 
ment by  which  W.  became  one  of  its  sureties  on  bonds  given  to  the  government  for  the  duty. 
While  the  bonds  were  unpaid  the  company  was  sold  out,  and  its  successor  disputed  its  liability 
on  tlie  bonds,  and  W.,  the  only  solvent  surety,  claimed  that  he  was  discharged.  Tlie  bonds 
being  placed  in  the  hands  of  the  district  attorney  for  suit,  the  railway  company  promised  W. 
that  if  he  could  procure  the  settlement  and  cancellation  of  the  bonds  for  a  sum  not  exceed- 
ing $$0,000,  that  sum  to  include  his  fees  and  any  claim  he  had  against  the  company,  it  would 
pay  that  sum.  Held,  that  this  was  an  agreement  to  pay  that  sum  on  account  of  these  two 
demands,  and  of  W.'s  claim  for  a  fair  compensation,  and  that,  when  these  amounts  should  be 
ascertained,  the  sum  should  be  divided  proportionately  between  the  government  and  W. 
Ward  V.  United  States,  14  Wall.,  80. 

g  1181.  Termination  of  sureties'  liability  by  notiee—ProTiso—  Condition  preceslent^— 
By  the  terms  of  a  bond,  conditioned  for  an  agent's  faithful  performance  of  his  duty,  the 
surety  was  given  the  right  to  terminate  his  liability  thereon  by  giving  ten  days'  notice,  pro- 
vided that  at  the  time  the  accounts  of  the  agent  were  settled,  the  balance  paid,  and  all  pro|)- 
erty  in  his  hands  delivered  up.  Held,  that  the  last  proviso  was  not  a  condition  precedent  to 
his  discharge,  but  that  upon  giving  the  notice,  though  he  would  remain  liable  for  the  former, 
he  would  not  be  liable  for  the  subsequent  default  of  the  agent.  Gass  v.  Stinson,  2  Sumn.^ 
457. 

§  1182.  Undertaking  of  surety  —  Eetrosppctivo  eifect— The  liability  of  a  surety  is  not 
to  be  extended  by  implication  beyond  the  terms  of  his  contract.  His  undertaking  is  to  re- 
ceive a  strict  interpretation  and  is  not  to  extend  beyond  the  fair  scopa  of  its  terms.  So 
where  the  condition  of  a  bond  was  *'that  the  said  B.  shall  faithfully  execute,*'  etc.,  it  was 
held  that  the  obligation  could  have  no  retrospective  force,  and  could  not  apply  to  past  dere- 
lictions, even  though  it  recited  B.'s  appointment  at  a  previous  time.  United  States  v.  Boyd, 
15  Pet. .  203. 

^  1 188.  Exchange  of  eertiflcatos  of  indebtedness  for  preferred  stock  —  Formation  of 
new  company  —  Privity  of  contract. —  A  railroad  company  entered  into  an  arrangement 
w  ith  the  holders  of  certain  certificates  of  indebtedness,  by  which  they  were  to  receive  certifi- 
cates of  preferred  stock  in  exchange,  on  which  a  certain  semi-aanuul  interest  was  promised. 
The  agreement  was  accepted  and  the  preferred  stock  was  issued.  Previous  to  the  profiosition 
of  the  company,  and  before  its  acceptance,  the  road  and  its  franchises  were  mortgaged.  The 
mortgage  being  foreclosed  and  the  company  being  hopelessly  insolvent,  a  new  company  was 
organized.  In  an  action  by  the  holders  of  the  preferred  stock  against  the  new  company  for 
the  promised  interest,  it  was  held  that  there  was  no  privity  of  contract  between  them  and 
the  new  company.  That  the  obligation  rested  entirely  in  contract,  and  that  the  new  com- 
pany did  not  assume  the  liability  of  the  old.  either  expressly  or  by  necessary  implication. 
Sullivan  i\  I  ortland  &  Kennebec  R'y  Co.,  4  Otto,  810. 

g  1181.  Construction  of  the  words  ^net  earnings"  in  agreement  for  the  issue  of  pre- 
ferred stooi. —  In  order  to  extricate  a  railroad  company  from  its  embarrassments  it  was 
a;;reed  by  the  stockholders  that  preferred  stock  should  be  issued,  which  should  be  entitled  to 
dividends  out  of  the  net  earnings  of  the  road,  after  payment  of  mortgage  interest  and  de- 
layed coupons,  in  full.  After  the  issue  of  such  stock  the  railroad  became  still  further  em- 
barrasB3d  and  borrowed  moaoy,  paying  the  interest  thereon  out  of  the  earnings  of  the  road, 
which  were  thus  absorbed.  In  a  suit  by  a  holder  of  preferred  stock  to  recover  his  dividends, 
it  ws\3  held  that  the  word  **  net "  controlled  the  subsequent  words  relating  to  the  payment  of 
interest  and  coupons,  and  tliat  it  meant  what  was  left  after  the  deduction  of  all  charges  and 
ontlays,  and  that  the  expenditures  in  p:iyment  of  the  interest  on  subsequently  incurred  debts 
wore  proper  deductions.    St.  John  v.  Erie  R*y  Co.,  22  Wall.,  147. 
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g  1135.  Asrrecment  bj  stoslEholdcr  to  sell  his  stock  for  a  f^ir  TAlnation  —  Settlement.— 

One  of  the  stockholders  of  an  incorporateil  company  bi^comin;;  dissatisfied  with  its  maaa.o^e- 
Dient  brought  a  suit  against  the  company  and  its  directors  tor  an  accounting.  Pending  the 
6Uit  he  agreed  to  sell  iiis  stock  for  a  fair  and  reasonable  valuation,  to  be  made  upon  an  exanii- 
natioa  into  the  atfairs  of  the  company.  The  examination  was  made  by  the  plaintiff,  who 
was  already  pretiy  well  advised  of  the  condition  of  affairs,  assisted  by  the  officers  of  tlie  com- 
pany, and  all  questions  put  by  him  were  answered,  and  all  books  and  papers  desired  by  him 
were  furnished.  In  an  action  to  have  the  settlement  then  made  corrected  and  reformed,  and 
an  additional  sum  decreed  to  him,  it  was  held  that  in  the  absence  of  fraud,  concealment  or 
raisrepreeentation,  the  plaintiff  had  no  claim  for  relief.  Held,  also,  that  it  was  not  a  cas^  of 
settlement  between  debtor  and  creditor,  which  is  only  prima  facie  proof  of  its  correctness, 
but  that  it  was  a  transaction  between  vendor  and  vendee,  and  that  the  rights  of  the  parties 
must  be  measured  by  the  terms  of  their  agreement  alone.     Hager  t;.  Ttiompson,  1  Black.,  90. 

^  113X  Agreement  between  stoekholders  to  pay  paper  of  the  corporation  Indorsed  by  any 
one  of  them. —  The  stockholders  of  a  corporation  entered  into  an  agreement  among  themselves 
that  they  would  severally  pay  all  sums  due  on  paper  of  the  corporation  indorsed  by  any  indi- 
vidual stockholder,  if  the  corporation  should  not  be  able  to  do  so.  ifie/d,  that  a  holder  for 
value  of  paper  of  the  corporation  indorsed  by  u  stockholder  could  not.  after  the  insolvency  of 
the  corporation  and  of  the  indorser,  maintain  an  action  at  law  against  one  of  the  parties  to 
the  agreement,  though  he  might  go  into  chancery  and  be  subrogated  to  the  rights  of  his  in- 
dorser.    Farmers'  NatU  Bank  of  Portsmouth  r.  Hannan,*  4  Fed.  R.,  613. 

$)  1187.  8ale  of  stock  to  be  paid  for  ont  of  its  earnings— Expcnted  contract— Penalty.— 
A.  sold  to  B.  certain  shares  of  the  capital  stock  of  a  corporation,  and  B.  agreed  to  pay  the  par 
value  thereof,  with  six  per  cent,  interest,  out  of  the  net  earnings  of  the  stock,  and  agreed  that 
if  he  should  make  any  default  in  paying  to  the  seller  the  amount  at  the  agreed  times,  then  the 
whole  sum  thould  become  due.  ffe/d,  that  the  transaction  was  an  executed  sale  of  the  stock, 
and  valid ;  and  that  the  agreement  to  pay  the  whole  amount  in  case  of  failure  to  pay  at  the 
times  agreed  upon  was  not  in  tlie  nature  of  a  penalty,  but  was  of  the  Bubstauce  of  the  con- 
tract, and  that  on  such  failure  the  whole  debt  became  due  and  payable  as  the  personal  obliga- 
tion of  the  purchaser.    Dean  v.  Nelson,  10  Wall.,  170. 

§1189.  Work  to  be  paid  for  in  stock  —  Demand. —  A  written  contract,  under  aeal,  pro- 
Tided  that  A.  should  do  certaih  work  for  the  corporation  and  that  he  would  receive  stock  of 
the  corporation  therefor,  but  contained  no  agreement  by  the  corporation  that  it  would  pay  in 
stock.  Held,  that  on  the  completion  of  the  work  A.  might  sue  in  assumpsit  for  the  price  of 
the  work  without  showing  an  offer  on  bis  part  to  accept  the  stock.  Hallihant;.  Washington,* 
4  Cr.  G  C,  804. 

g  1189.  Contract  to  receive  pay  for  work  in  corporate  stock,  as  affected  by  snbseqnent 
mortgage. —  A  contractor  for  work  on  a  railroad  agreed  to  take  a  certain  proportion  of  his 
pay  in  stock.  Soon  after  the  work  was  started,  a  mortgage  was  given  of  the  road  to  secure 
existing  indebtedness.  Held,  that  as  the  debts  of  the  road  were  payable  out  of  its  property, 
the  mortgaging  of  the  road  did  not  so  affect  the  value  of  the  stock  as  to  discharge  the  cm- 
tractors  from  their  obligation  to  take  it,  or  render  the  road  liable  to  pay  in  money  instead. 
Boody  V.  Rutland  &  Burlington  R*y  Ck).,  24  Vt.,  662. 

g  1149.  Agreement  between  city  and  railw&y  company  hold  not  to  ba  ultra  Tire'«— A 
city  contracted  with  a  mil  way  company,  to  issue  certain  bonds  in  aid  of  it,  and,  aftar  the  issue 
of  part,  agree  to  issue  the  remainder  when  the  roaJ  should  be  completed  to  a  certain  point. 
The  company  relied  largely  on  the  sale  of  the  bonds  to  build  its  road.  A  doubt  arising  as  to 
the  validity  of  the  issue  of  bonds,  suits  were  instituted  and  the  price  of  the  bonds  fell  greatly. 
T.ie  company  had  borrowed  money  and  pledged  the  bonds  to  the  lenders,  but  the  bonds  thus 
becoming  depre<;iated,  the  holders  threatened  to  sell.  The  company,  being  helpless,  agreed 
with  the  city,  each  acting  in  good  faith  and  each  for  its  own  interest,  that  if  it  would  pay 
the  borrowed  money  for  which  its  bonds  were  pledged,  it  would  deliver  to  it  all  the  bonds  not 
negotiated,  and  cancel  its  subscription.  This  agreement  was  consummated.  Held,  that  the 
transaction  was  valid,  and  not  beyond  the  power  of  the  contracting  parties.  New  Albany 
v.JBarke,  11  Wall.,  102. 

g  1141.  Guaranty  by  railroad  company  of  interest  on  connty  bonds  —  Intention— Orig- 
inal andertaking* — A  railway  company  wishing  to  obtain  money  on  bonds  of  a  county  lu- 
dorsed  thereon  an  agreement  to  guaranty  to  the  bearer  of  the  bond  the  punctual  payment 
of  the  interest  thereon  as  it  may  fall  due  at  the  tim9  and  place  specified.  Held,  that  the  ia« 
tention  of  the  parties  is  to  govern,  and  as  that  evidently  was  to  guaranty  the  prompt  pay. 
ment  of  the  interest  so  as  to  assist  the  negotiability  of  tho  bond,  and  that  as  the  contract  is 
an  original  undertaking  both  by  the  laws  of  Oliio,  where  it  was  made,  aud  of  New  York, 
where  it  was  to  be  executed,  no  suit  was  necessary  against  the  county  before  bringing  suit  on 
the  guaranty.    Evans  v.  Cleveland  &  Pittsburg  R'y  Co..*  3  Pittsb.  R,,  485. 
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§  1142.  Constmction  of  a  eontract  under  which  eity  bonds  were  delivered  to  a  con- 
stmction  company.—  By  a  contract  between  the  city  of  Winona  and  the  Minnesota  Railway 
Construction  Company,  bearing  date  April  23.  1870,  under  which  the  bonds  of  the  former 
were  delivered  to  the  latter,  the  company  stipulated  that  w^ithin  three  years  from  that  date  it 
would  build,  equip  and  put  in  operation  in  its  own  name,  or  that  of  its  successors  and  assigns, 
or  of  the  St.  Paul  &  Chicago  Railway  Company,  a  good  and  substantial  railway  from  SL 
Paul  to  Winona  (excepting  a  bridge  across  the  Mississippi  liver  at  Hastings),  and  connect  at 
Winona  by  bridge  or  ferry  with  the  La  Crosse,  Trempealeau  &  Prescott  Railroad ;  that  a  part 
of  said  railway  l^etween  certain  points  specifically  mentioned  should  be  completed  and  put 
in  operation  within  one  year ;  and  that  the  La  Crosse,  Trempealeau  &  Prescott  Railroad,  from 
its  terminus  opposite  Winona,  should  be  put  in  operation  to  a  point  on  the  Milwaukee  &  St. 
Paul  Railway  east  of  north  La  Crosse  within  the  year  1870.  It  was  only  by  performing  the 
stipulated  conditions  within  the  designated  periods  that  the  company  could  acquire  a  valid 
title  to  these  evidences  of  indebtedness.  In  no  case  was  any  part  of  them  to  be  delivered 
until  a  truss  railroad  bridge  should  be  constructed  across  the  Mississippi  river  at  Winona, 
connecting  the  St  Paul  &  Chicago  Railway,  or  the  Winona  &  St.  Peter  Railroad,  with  the 
Xa  Crosse,  Trempealeau  &  Prescott  Railroad,  at  the  then  terminus  of  the  latter.  The  de- 
positary, in  whose  hands  the  bonds  and  coupons  were  placed,  delivered  them  to  the  construc- 
tion' company  March  27,  1872,  after  the  road  had  been  built  from  St.  Paul  to  the  western 
limits  of  Winona,  and  its  track  connected  there  with  that  of  the  Winona  &  St.  Peter  Rail- 
road. The  liability  of  the  city  to  pay  these  coupons  was  denied  chiefly  upon  the  ground  that 
there  was  not  such  a  compliance  with  the  contract  by  the  construction  company  as  would  en- 
title it  to  the  possession  of  them.  At  the  date  of  the  contract,  the  construction  company  had 
agreed  with  the  St.  Paul  &  Chicago  Company  to  construct  and  equip  its  road  between  Chi- 
cago and  St.  Paul,  and  obtain  the  necessary  right  of  way.  And  it  was  to  receive  all  gifts  and 
aids  that  might  be  given  toward  the  construction  of  the  projected  road.  The  railroad  com- 
pany sold  its  road  January  8,  1872,  to  the  Milwaukee  &  St.  Paul  Railway  Company.  It  was 
held  that  the  latter  was  the  successor  of  the  construction  company  within  the  meaning  of  the 
contract.  That  part  of  the  road  which  was  to  be  completed  within  twelve  months  was  equipped 
and  put  in  operation  by  the  Winona  &  St.  Peter  Railroad  Company,  under  a  contract  with  the 
Chicago  &  St.  Paul  Company,  with  the  assent  and  approval  of  the  construction  company. 
And  the  roads  and  parts  of  roads  mentioned  in  the  contract^  having  been  respectively  con- 
structed, equipped  and  put  in  operation  within  the  appointed  time,  it  was  held  that  construct- 
ing, equipping  and  putting  in  operation  the  road  between  St.  Paul  and  Winona  by  the 
construction  company,  the  St.  Paul  &  Chicago  Company,  and  the  assignees  of  either,  was  in 
that  regard  a  sufScient  compliance  with  the  contract.  As  to  the  connection  of  the  road  from 
St.  Paul  with  the  track  of  the  St.  Peter  Railway  within  the  limits  of  Winona,  the  lower  court 
having  held  that  a  connection  of  the  track  of  the  last-named  railway  with  the  railroad  bridge 
across  the  river  at  Winona  ~  said  bridge  connecting  with  the  La  Crosse  Railroad  at  the  point 
named  in  the  contract  —  was  a  connection  by  bridge  or  ferry  within  the  meaning  of  the  con- 
tract, if,  after  the  purchase  of  the  St.  Paul  &  Chicaf(o  Railroad  by  the  Milwaukee  &  St  Paul 
Railroad  Company,  the  latter  company  continued  to  run  its  cars  over  the  railroad  bridge  and 
the  Winona  &  St.  Peter  Railroad  within  the  limits  of  the  city;  an  exception  was  taken  to 
this  holding,  it  being  contended  that  building  the  railway  from  St  Paul  to  the  western  limit 
of  Winona,  and  uniting  it  there  with  the  Winona  &  St.  Peter  road  at  a  point  more  than  a 
mile  west  of  the  west  end  of  the  bridge  connecting  the  latter  road  with  the  La  Crosse  Rail- 
road, was  not,  in  the  just  sense  of  the  term,  a  connecting  of  the  road  from  St.  Paul  by  bridge 
with  the  La  Crosse  Railroafl,  within  the  meaning  or  purview  of  the  contract  But  the  appel- 
late court  held  that  the  contract  was  to  be  construed  as  stipulating  that  the  contemplated 
connection  might  be  made  by  means  of  the  Winona  &  St  Peter  Railroad,  and  that  it  was 
optional  with  the  construction  company  to  build  the  St.  Paul  Railway  over  the  bridge,  and 
form  an  actual  conjunction  with  the  La  Crosse  road,  or  to  build  it  to  any  point  in  the  city  and 
make  the  required  connection  by  means  of  the  Winona  &  St.  Peter  roiid.  City  of  Winona 
V,  Cowdrey,*  8  Otto,  612. 

§  1143.  Liqnictated  damages  —  Insolvency  of  company  failing  to  perform  -^  Payment 
oat  of  proceeds  of  foreclosure  sale. —  A  contract  was  entered  into  between  the  city  of  L. 
and  a  railway  terminating  within  the  city,  by  which  it  was  agreed  that  the  city  should  issue 
certain  bonds  to  enable  the  railway  company  to  complete  its  track,  and  build  a  bridge,  and 
that  the  company  should  complete  its  track,  build  the  bridge  and  locate  and  maintain  certain 
car  shops  in  the  city.  The  contract  provided  further  that  on  failure  of  the  company  to  per- 
form its  agreements  it  should  pay  to  the  city  of  L.  the  sum  of  $40,000  as  liquidated  damages. 
The  company  failed  to  perform  its  agreement,  and,  becoming  insolvent,  the  road  was  sold 
under  a  mortgage.  The  city  applied  to  have  the  $10,000  paid  to  it  out  of  the  proceeds  of  the 
foreclosure  sale.     HelcL  that  the  application  muse  be  refused,  and  that  as  to  the  $40,000  the 
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city  of  L.  is  in  do  better  sitaation  than  other  unsecured  creditors  of,  the  insolvent  company. 
Farmers'  Loan  &  Trust  Co.  v.  L.  C.  &  S.  W.  R'y  Co.,*  4  Fed.  R.,  184. 

§1144.  Issue  of  city  bonds  Id  aid  of  gas  company— Guaranty  by  latter  of  principal 
and  interest  —  Compliance  with  ordinance. —  A  city  ordinance  provided  for  the  issuing  of 
certain  bonds  in  aid  of  a  gas  company,  and  for  their  delivery  to  the  gas  company,  provided 
the  company  would  guaranty  the  bonds,  and  assume  the  payment  of  the  principal  at  matu- 
rity. The  bonds  were  delivered,  and  the  president  of  the  company  wrote  across  each  bond 
the  agreement  to  pay  the  principal  and  interest  when  due.  Held,  that  the  just  inference 
from  the  city  ordinance  was  thai  the  company  were  to  guaranty  interest  as  well  as  principal, 
and  that  the  language  used  by  the  company  in  guarantying  the  payment  was  a  substantial 
compliance  with  the  ordinance.     New  Orleans  v.  Clark,  5  Otto,  651. 

§  1145.  Contract  giving  right  to  control  certain  judgments,  but  not  vesting  any  property 
in  them. —  Rogers  purchased  of  Lindsey  a  IsLTKe  amount  of  bills  of  exchange  on  a  mercantile 
house,  of  which  about  the  sum  of  $20,000  was  unpaid,  and  the  bills  protested.  Subsequently 
a  settlement  was  made  with  the  firm,  and  payment  received  in  several  promissory  notes,  all 
of  which  were  indorsed  by  Lindsey.  These  notes  being  dishonored  at  nmturity  were  duly 
protested,  and  judgments  were  recovered  against  the  several  parties  liable  thereon.  Lindsey 
proposed  to  take  the  judgments  and  give  his  note  for  $20,000  if  Rogers  would  make  a  new 
advance  to  him  of  $10,000.  Rogers  accepted  this  proposition,  and,  the  judgments  being  in 
the  possession  of  a  bank,  gave  to  Lindsey  the  following  writing:  "The  president  or  cashier 
of  the  Planters*  and  Merchants*  Bank  will  please  hold  subject  to  the  order  of  Mr.  J.  G.  Lind- 
sey all  the  debts  referred  to  in  the  inclosed  letter  from  Mr.  McFarlin,'*  the  list  of  debts  so 
referred  to  being  the  judgments  already  mentioned.  It  was  held  that  this  transaction  did 
not  vest  in  Lindsey  the  property  in  the  judgments,  but  only  an  authority  to  control  their  set- 
tlement and  collection  so  that  the  proceeds  might  ^e  applied  in  payment  of  the  note.  Rogers 
V.  Lindsey,*  13  How.,  441. 

§  1146.  Note  by  one  of  two  owners  of  a  boat  in  name  of  both  —  Sale  by  one  to  the  other, 
and  agreement  by  latter  to  pay  the  debts.—  A.  and  B.  were  owners  of  a  steamboat,  the  one 
owning  three-fourths  and  the  other  one-fourth.  They  were  not  partners,  never  had  any  part- 
nership name  for  transacting  the  business  of  their  boat,  and  were  not  accustomed  to  sign 
notes  for  each  other.  A.  gav«  a  note  in  the  name  of  both  for  a  balance  due  by  the  boat  and 
the  owners  for  the  non-delivery  of  goods.  B.  was  aware  of  the  making  of  the  note  and  the 
consideration  for  which  it  was  given,  and  made  no  objection.  B.  afterwards  thought  A.'8 
share  and  agreed  to  pay  the  *' debts  and  liabilities  of  the  boat."  It  was  held  that  B.  was 
liable  for  the  debt     Newell  v.  Nixon.*  4  Wall.,  572. 

g  1147.  Contract  for  the  sale  of  pine  land  and  building  a  mill  — Parol  modification  •— 
Lien  for  advances. —  S.  contracted  in  writing  with  B.  to  sell  him  certain  pine  lands  at  a  spec- 
ified price  per  acre,  and  the  pine  on  certain  other  lands  at  a  certain  price  per  thousand  feet 
of  stumpage.  B.  agreed  to  build  on  one  of  the  forty  acre  tracts,  to  be  selected  by  him,  a  mill 
worth  at  least  $9,000.  S.  agreed  to  convey  to  B.  the  tract  on  which  the  mill  should  be  built, 
but  B.  was  to  have  the  privilege  of  mortgaging  the  mill  tract  to  some  third  party  for  $6,500, 
and  was  to  give  S.  a  second  mortgage  thereon  to  secure  the  performance  of  the  contract. 
By  exhibiting  his  contract  to  H.,  B.  secured  advances  from  him  to  aid  him  in  building  the 
mill,  and  after  the  mill  was  built  gave  H.  a  deed  of  the  mill  trace  as  security.  After  the  con- 
tract was  n^ade  with  S.  the  parties  thereto  agreed  orally  that  B.  might  build  his  mill  on  any 
one  of  three  designated  forty  acre  tracts,  and  that  he  might  purchase  the  two  at  a  price  dif- 
ferent from  that  named  in  the  written  contract.  The  mill  was  built  on  one  of  the  three 
tracts  designated,  but  was  never  conveyed  by  S.  to  B.  In  an  action  by  H.  to  declare  and  en- 
force his  lien  it  was  keldt  (1)  That  the  parol  modification  did  not  affect  B.*s  rjght  tx>  take  any 
forty  acre  tract  mentioned  in  the  contract  for  the  mill  site,  whether  it  was  one  he  was  to  buy 
or  one  from  which  he  was  simply  to  buy  the  pine.  (2)  That  as  S.  had  agreed  to  convey  the 
mill  tract  to  B.  when  the  mill  should  be  built,  equity  would  consider  the  conveyance  as  hav- 
ing been  made,  and  would  give  H.  a  lien  for  his  advances  thereon  to  the  amount  of  $6,500,  as 
against  8.  (3)  That  as  H.  had  made  the  advances  upon  the  strength  of  the  contract  between 
S.  and  B.,  no  subsequent  parol  modifications  of  the  contract  without  his  knowledge  could 
affect  his  equities  under,  the  contract,  whether  made  before  or  after  he  made  advances.  Hub- 
bard r.  Bellew,*  10  Fed.  R.,  849. 

$  1148.  Contract  by  telegraph  company  with  operators  of  a  railroad  to  fnrnish  a  wire 
for  the  use  of  the  latter^  Sale— Assignment  of  railroad.— A  telegraph  company  and  a 
state  which  owned  a  railroad  entered  into  a  contract  which  provided  that  the  telegraph  com- 
pany should  put  up  a  wire  on  its  poles  for  the  exclusive  use  of  the  railroad;  that  it  should 
provide  and  furnish  all  ntscessary  batteries  and  instruments  for  use  in  the  stations,  and 
should  connect  them  with  the  wires ;  that  the  railroad  should  have  the  exclusive  use  of  such 
wire  and  instruments,  and  that  the  state  should  pay  the  company  the  cost  of  the  wire,  in- 
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struments  and  connections,  and  also  a  certain  rate  for  messages  over  connecting  lines.  Ueld^ 
that  this  contract  did  not  constitute  a  sale  to  the  state  of  such  wire  and  instrumsnts,  but 
merely  a  contract  for  their  exclusive  use:  also  that  the  assignee  of  such  railroad  takes  under 
the  contract  only  the  rights  of  the  state.  Western  Union  Tel.  Co.  v.  Western  &  Atlantic  R'y 
Co.,  1  Otto,  289. 

§1149.  Sale  of  proTince  of  Maryland  —  Contract  complete— Testing  of  the  estiitc— 
During  the  American  Revolution,  the  heirs  and  representatives  of  the  proprietor  of  Maryland 
entered  into  an  agreement  by  which,  on  certain  payments  to  be  made  to  two  of  the  heirs  by 
H.,  the  proprietorship  of  the  province  should  vest  in  him,  and  that,  in  case  he  should  be  re- 
stored to  the  province  by  the  success  of  the  British  arms,  then  he  should  pay  an  additional 
sum  to  each  of  such  heirs.  The  agreement  further  provided  that  it  should  be  contingent 
upon  its  ratification  by  act  of  parliament  and  the  royal  signature,  and  such  ratification  and 
signature  were  procured  and  the  first  payments  made.  Held,  that  the  contract  was  complete 
and  binding,  being  made  by  British  subjects  in  England,  and  that  as  the  estate  vested  on  the 
making  of  the  first  payments,  and  the  parties  contracted  with  full  knowledge  of  the  declara- 
tion of  independence  by  the  province,  the  subsequent  payments  were  not  necessary  to  the 
completion  and  fulfillment  of  the  contract.    Cassell  v,  Carroll,  11  Wheat.,  149. 

§  lloO.  Sale  of  lumber-^ Payment  in  note  and  lands  —  Independent  stipnlations.— By 
the  terms  of  a  written  agreement  G.  agreed  to  furnish  O.  with  lumber  to  the  amount  of 
$10,000,  and  O.  was  to  give  therefor  certain  lands  and  a  note  due  on  February  15,  1819.  One- 
half  of  the  lumber  was  to  be  delivered  in  1818,  and  the  balance  as  required  in  1819.  CcMvcry 
was  made  up  to.  February  15,  1819,  when  O.  promised  to  pay  in  April,  and  G.  extended  the 
time  to  that  date.  The  note  not  being  then  paid,  G.  refused  to  deliver  any  more  lumber.  The 
amount  of  lumber  delivered  being  less  than  the  value  of  the  property  conveyed,  an  action 
was  brought  against  G.  for  the  balance.  Held,  that  the  non-payment  of  0.*s  note  was  no  de- 
fense. O.  had  performed  his  part  of  the  contract,  and  the  conditions  could  not  be  held  to  be 
mutual  and  dependent.  From  the  very  nature  of  the  case  the  payment  of  the  note  could  not 
be  a  condition  precedent,  for  the  lumber  might  all  have  been  demanded  before  the  15th  of  Feb- 
ruary, 1819.  Where  the  acts  stipulated  to  be  done  are  to  be  done  at  different  times,  the  stipu- 
lations are  to  be  construed  as  independent  of  each  other.  Held,  also,  that  the  parol 
enlargement  of  the  time  for  the  payment  pf  the  note  could  not  change  the  nature  of  the 
original  agreement.    Goldsborough  v.  Orr,  8  Wheat.,  220. 

.  g  1151.  Agreement  as  to  the  fixing  of  price  by  referees.— The  parties  to  a  contract  for 
the  sale  of  land  agreed  that  each  party  should  choose  a  man  to  fix  a  price  for  the  land,  and 
that  if  they  should  disagree  they  should  call  in  a  third,  who,  together  with  the  other  two, 
should  agree  on  a  price  for  the  land.  The  two  having  disagreed,  they  called  in  a  third,  who, 
with  one  of  tfae^others,  fixed  a  price.  Held,  that  the  price  thus  fixed  was  binding  on  the  par- 
ties, and  that  the  intention  of  the  parties  evidently,  was  that  the  price  should  be  fixed  by  two 
of  them  if  a  third  was  called  in,  and  that  any  other  construction  would  defeat  the  intention 
of  the  parties,  which  obviously  was  that  the  price  was  to  be  fixed  at  all  events.  Hobson  r. 
M' Arthur,  16  Pet.,  192. 

^  1152.  Ratification  by  purchaser  at  foreclosure  sale  of  the  contract  of  the  mort-^agor.— 
A  railway  company,  after  a  mortgage  upon  its  property  was  given,  contracted  with  a  tele- 
graph company  to  give  it  the  exclusive  right  to  maintain  a  line  upon  its  right  of  way.  The 
mortgage  was  foreclosed  and  the  road  sold.  The  purchaser  continued  to  use  the  telegraph 
I'nes  in  the  same  manner  as  before  and  by  its  acts  ratified  the  contract.  Held,  that  the  rights 
of  the  telegraph  company  were  not  affected  by  the  foreclosure  and  sale.  Western  Union 
Tel,  Co.  V,  Atlantic  &  Pacific  Tel.  Co.,  7  Biss.,  870. 

§  1153.  Place  of  shipment  of  goods  bought  held  immaterial.— A  contract  made  in  St. 
Louis  for  the  sale  of  pig  iron  prescribed  that  it  should  be  shipped  from  Glasgow.  Held^  in 
an  action  for  the  price,  that  it  was  immaterial  that  it  was  shipped  from  Leith,  instead  of  Glas- 
gow.   Pope  i\  Filley,*  3  McC,  190. 

^  1154.  Sale  of  goods  —  Parol  CTidence  —  Custom  —  Understanding  of  merchants.— Where 
a  contract  for  the  sale  of  goods  provided  that  they  should  be  shipped  *'as  soon  as  possible/* 
parol  evidence  is  inadmissible  to  vary  the  language  so  that  it  shall  read  "  as  soon  as  possiblo 
ky  sail,"  and  parol  proof  of  the  custom  of  shipping  by  sail,  unless  steam  is  specified,  is  inad- 
missible, as  is  also  proof  of  the  understanding  of  the  contract  by  merchants  at  the  port  of 
shipment.     Ibid. 

§  1155.  Agreement  as  to  the  purchase  and  sale  of  land.— The  owners  of  certain  land  en- 
tered into  a  contract  with  J.  by  which  he  was  .to  purchase  an  undivided  one-half  thereof  for 
$5,299.40,  payable  in  four  years  without  interest.  He  was  to  pay  one-half  of  all  tuxes,  etc., 
and  was  to  divide  the  land  into  lots  and  sell  the  same,  and  deliver  the  proceeds  to  the  owners 
till  his  debt  to  them  was  paid,  when  he  was  to  receive  a  deed  of  his  share,  and  he  was  then  to 
go  on  and  sell  and  share  the  proceeds  equally  with  the  former  owners.     Held,  that  until  J.  bad 
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delivered  to  the  owners  double  the  said  siim  of  $5,290.40  he  had  no  right  to  claim  a  moiety  of 
the  proceeds.     Buckingham  v.  Jackson,*  4  Biss.,  295. 

^  1156.  Agreemdnt  betireen  two  to  parchase  the  property  of  a  third. — An  agreement  be- 
tween two  parties  to  purchase  property  of  a  third  is  at  most  an  agreement  to  negotiate  for 
the  purcliasc  of  tlie  property.  It  is  not  an  agreement  whicli  can  give  either  party  a  right  to 
the  property  till  it  is  consummated  by  purchase.     First  National  Bimk  v.  Bissell,  2  McC,  79. 

§  1157.  Agrrcemcut  amoAg  several  to  purchase  or  sell  property  on  j^int  nceonnt.—  If  two 
or  more  parties  agree  among  themselves  to  purchase  property  for  their  joint  account,  and  the 
purchase  is  accordingly  made  by  one  or  more  of  them  on  behalf  of  all,  the  liability  of  each  to 
pay  his  share  of  the  purchase  money,  and  his  right  to  an  interest  in  the  property,  is  absolute. 
And  also  if  two  or  more  persons  enter  into  a  contract  with  another  to  purchase  property,  and 
all  matters  are  fully  arranged  in  the  agreement,  the  equal  right  of  all  vendees  to  proceed  in 
the  execution  of  the  contract  may  be  conceded.    Jbid. 

^  115S.  Agreement  to  deliver  goods  at  any  of  ecrtain  ports—  Failure  of  purchaser  to 
elect. —  By  contract  A.  agreed  to  deliver  to  B.  salt  at  a  certain  price,  at  any  point  between  X. 
and  Y.,  on  Red  river,  which  B.  might  designate.  Held,  that  under  tho  contract,  if  B.  desig- 
nated no  place  fur  the  delivery  of  the  salt,  it  might  be  made  at  any  point  between  the  two 
pU&ces  mentioned.     Hartfield  v.  Patton,  Hemp.,  270. 

^  1159.  Contract  to  deliver  property  upon  fiiilnrc  of  promisee  to  recover  io  a  certain 
suit. —  A.  by  his  written  contract  promised  to  deliver  certain  tobacco  in  case  property  men- 
tioned in  a  certain  conveyance,  concerning  which  a  certain  suit  was  pending,  was  not  recovered 
by  the  promisee.  Held,  that  the  protnisa  meant  that  A.  should  deliver  the  tobacco  on  the 
termination  of  the  suit  spoken  of,  if  the  property  should  not  bo  recovered  thereby.  Ferguson 
V.  Ilarwood,  7  Cr.,  414, 

§  1 160.  Contract  to  sell  a  vessel  held  to  be  executory,  and  to  pass  only  on  equitable  title. 
A  contract  which  provided  that  N.  agreed  to  soil  and  convey  a  vessel  to  K.  or  any  one  whom 
K.  should  designate,  and  that  the  vessel  should  be  fitted  out  in  a  certain  way,  and  that  her 
condition  should  be  approved  by  A.,  was  held  to  bo  an  executory  contract,  and  it  was  held 
also  that  K.  obtained  only  an  equitable  title  to  the  vessel.  The  Propeller  S.  C.  Ives,  Newb., 
209. 

g  1161.  Contract  not  resting  any  Interest  in  land.— An  agreement  between  A.  and  B. 
concerning  certain  lands  provided  that  on  making  certain  payments  within  a  period  named 

B.  might  become  equally  interested  in  tbem.  Held,  that  the  contract  did  not  vest  in  B.  any 
interest  or  estate  in  tho  lands.  It  merely  pointed  out  a  way  in  which  he  might  acquire  an 
interest,  but,  not  having  complied  with  the  requirements  pointed  out,  all  his  right  under  the 
contract  ceased.     Richardson  v.  Hard  wick,  10  Otto,  254. 

g  1162.  Agreement  for  the  sale  of  ivood  —  Question  as  to  the  parsing  of  title. —  A.,  hav- 
ing a  contract  with  B.  for  the  sale  of  wood  to  the  latter,  borrowed  money  of  C.  to  enable 
him  to  get  it  out.  After  getting  out  some  of  the  wood  A.  and  C.  entered  into  an  agreement 
by  which  the  time  of  payment  on  the  loan  was  extended,  an  additional  sum  was  loaned,  and 

C.  agreed  to  receive  in  return  therefor  a  certain  quantity  of  wood,  provided  B.  would  buy  it 
of  him  at  the  prico  which  he  allowed  A.  B.'s  assent  being  procured,  A.  delivered  the  wood 
on  B.*s  premises,  but  B.  did  not  accept  it,  and  it  was  levied  on  by  creditors  of  A.  Held,  that 
under  the  contract  the  title  of  the  wood  on  its  being  delivered  6ii  B.'s  premises  passed  at  once 
U  C.     National  Bank  r.  Dayton,  13  Otto,  60. 

^  1163.  Notes  for  pnrchase  money  delivered  to  third  person  nntil  the  vendor  makes  the 
title  good. —  Parties  to  a  sale  of  personal  property  by  an  agreement  in  writing  stipulated  that 
certain  notes  given  for  the  purchase  price  should  be  delivered  to  a  third  party,  and  if  the 
vendor  should  make  good  title  to  the  property,  wliich  was  then  claimed  by  V.,  then  the  notes 
should  be  delivered  to  him,  but  if  otherwise,  delivered  back  to  the  vendee.  Held,  that  this 
agreement  was  a  special  waiTanty  against  the  claims  of  V.,  and  that  the  purpose  of  the  par- 
ties in  depositing  the  notes  with  a  third  party  was  to  prevent  their  negotiation  before  matu- 
rity, and  thereby  save  the  defendant  any  defense  he  might  have  against  their  payment 
growing  out  of  the  failure  of  consideration  or  breach  of  warranty.  Any  other  construction 
destroys  tho  mutuality  and  the  reciprocal  character  of  the  agreement,  aud  places  it  in  the 
power  of  the  vendee  to  postpone  indefinitely  tlie  payment  of  the  notes.  Cheatham  v. 
Wilbur.*  1  Dak.  Ty,  341. 

§  1161.  Pnrchase  of  stock  and  agreement  to  pay  par  valno  and  dividends  earned  np  to 
a  certain  date  —  Executory. —  A  contract  was  made  to  purchase  bank  stock  at  par  and  to  pay 
in  addition  thereto  such  sums  a^  the  stock  should  have  earned  in  dividends  up  to  the  time  of 
purchase,  estimated  at  threo  per  cent.  Held,  that  as  to  the  dividends  the  contract  remained 
executory,  even  after  payment  of  the  i>ar  value  and  the  threo  per  cent,  advance,  and  that  if 
the  stocks  earned  no  dividends,  then  the  three  per  cent,  paid  could  be  recovered  back.  Riggs 
V.  Tayloe,  3  Cr.  C.  C,  603. 
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§§  1165-1171.    CONTRACTS.— CONSTRUCTION  AND  INTERPRETATION. 

%  1165.  Promise  by  grantee  to  indemnify  grantor  and  pay  certain  debts  of  the  latter  — 
AlternatiTe  contract. —  An  agreement  by  a  person  to  whom  property  has  been  conveyed,  to 
indemnify  the  grantor  and  pay  certain  debts  which  he  owes,  must  be  construed  to  be  not  an 
agreement  to  do  one  or  the  other,  but  an  agreement  to  indemnify  by  paying  the  debts  as 
agreed.     Hood  v,  Spencer,  4  McL.,  172. 

§  1166.  Agreement  to  sell  goods  on  commission  —  Statnte  of  frands.— A.  wrote  to  B. 
offeiiug  to  sell  his  goods  for  a  commission  of  ten  per  cent.,  provided  the  arrangement  could 
be  made  for  two  years.  B.  replied  by  letter  that  he  would  give  him  seven  and  a  half  per 
cent,  on  all  goods  he  should  sell  and  on  all  trade  he  could  make  for  R  A.  thereupon  pro- 
ceeded to  obtain  orders  for  B.^s  goods,  which  the  latter  filled.  A.  did  not  devote  himself  ex- 
clusively to  the  sale  of  B.'8  goods,  but  sold  goods  of  the  same  kind  for  other  parties.  A. 
terminated  the  agreement  and  B.  sued  for  the  balance  of  commissions.  HeldL,  (1)  that  the 
agreement  was  not  within  the  statute  of  frauds,  because  the  letters  of  the  parties  constitute  a 
contract  in  writing;  (2)  that  A.  was  not  bound  to  devote  himself  exclusively  to  the  sale  of 
B.'8  goods ;  and  (3)  that  A.  was  entitled  to  commissions  on  all  sales  made  through  his  influence, 
whether  made  by  him  in  person  or  not.     Norton  r.  The  American  Ring  Co.,*  1  Fed.  R.,  684. 

§  1167.  Contract  for  sale  of  canal  boat  and  shipment  of  engine.— M.,  the  master  of  a 
canal  boat,  agreed  with  B.,  the  owner  of  an  engine,  that  he  would  sell  him  the  canal  boat  and 
carry  his  engine  from  Philadelphia  to  New  York  for  9K0O0.  On  arrival  of  the  boat  at  New 
York  M.  was  unable  to  make  a  good  legal  title  to  the  boat,  and  refused  to  deliver  the  engine 
till  B.  should  pay  freight;  but  the  court  held  that  B.  was  entitled  to  the  engine  free  of  any 
charge  of  freight.     Canal  Boat  Excelsior,*  2  Ben.,  484. 

§  116$.  Limitations  as  to  time  and  place  of  payment-  ^^ote  given  for  the  original  con- 
sideration.—  It  seems  that  limitations  in  a  contract  as  t  >  the  time  and  place  of  payment 
govern  in  a  suit  on  the  original  consideration,  though  a  note  has  been  given  therefor ;  but 
where  there  is  no  proof  as  to  these  conditions,  they  are  supposed  to  be  the  same  as  those  men- 
tioned in  the  note.     Brown  v.  Noyes,  2  Woodb.  Sc  M.,  83. 

g  1169.  Manufacture  of  cars  for  railroad  company  —Title  remaining  in  vendor  till  pay- 
ment—  Mortgage. —  A«  sold  cars  to  a  railway  company  with  the  agreement  that  they  were  to 
remain  his  property  till  fully  paid  for.  Prior  to  such  contract  with  A.  the  railway  company 
had  mortgaged  all  its  property,  and  all  its  to  be  acquired  property.  Heldy  that  the  lien  of  the 
mortgage  did  not  attach  to  the  cars,  and  that  his  claim  for  payment  was  not  subordinate  to 
the  lien  of  the  mortgage.     Fosdick  v.  Schall,  9  Otto,  249;  Fosdick  v.  Car  Co.,  id.,  256. 

§1170.  Contract  to  do  work  and  receive  pay  in  bonds — Loan  —  Usury.— A  canal  com- 
pany in  embarrassed  circumstances  made  a  contract  with  V.  by  which  he  was  to  do  certain 
work,  and  receive  in  payment  certain  bonds  of  the  company,  which  in  terms  provided  that 
they  were  a  lien  on  the  property  of  the  company,  and  it  was  agreed  that  if  the  bonds  were 
not  delivered  paid,  V.  might  have  a  receiver  appointed.  Held,  that  though  the  work  was 
only  estimated  to  cost  one-half  of  the  face  of  the  bonds,  and  though  the  company,  in  an  ac- 
tion for  the  appointment  of  a  receiver,  charged  that  the  arrangement  with  V.  was  only  a  cover 
for  a  loan,  and  that  having  made  one  hundred  per  cent,  profit  the  transaction  was  usurious, 
yet  the  court  held  that  as  there  was  no  loan  there  could  be  no  usury,  and  that  as  no  fraud  or 
overreaching  was  shown  the  contract  was  valid  and  would  be  enforced  as  made.  White 
"WaterValley  Co.  v,  Vallette,  21  How.,  420. 

§  1171. foreclosure  of  mortgage  upon  road  — Renting  of  cars  by  receiver.— A., 

a  manufacturer  of  cars,  contracted  with  a  railroad  company  to  sell  it  a  certain  number  of 
cars  on  credit,  and  the  contract  provided  that  until  paid  for  the  cars  were  to  remain  tho  prop- 
erty of  A.  Before  the  contract  the  company  had  mortgaged  all  its  property  and  all  its  to  be 
acquired  property.  The  mortgagee  having  brought  suit  to  foreclose,  a  receiver  was  appointed. 
Needing  the  cars  to  opei*ate  the  road,  the  receiver  agi*eed  to  pay  A.  a  certain  rent  therefor, 
which  was  paid.  A.  finally  intervened  in  the  suit,  as  the  mortgagee  claimed  the  cars.  The 
property  was  sold,  except  the  cars,  and  A.  applied  to  the  court  for  the  rent  of  ,the  cars  from 
the  time  of  sale  up  to  the  time  when  rent  was  paid  by  the  receiver,  to  be  paid  out  of  the  fund 
in  court  Held,  that  the  cars  were  subject  to  be  reclaimed  by  A. ;  that  the  lien  of  the  mort- 
gage did  not  attach  to  them ;  that  it  was  proper  for  the  receiver  to  rent  the  cars,  but  that  A. 
could  not  recover  rent  from  the  time  of  sale  up  to  that  time,  and  that  he  had  no  lien  on  the 
fund  in  court,  for  as  to  it  he  was  only  a  general  creditor.     Fosdick  v.  Schall,  9  Otto.  249. 
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CONFLICT  OF  LAWS.    LEX  LOCI  CONTRACTUS.         §§  1172-1180. 

6.  Covfiici  of  Laws.     Lex  Loci  Contractus. 

SxntfMARY  —  Bond  made  in  New  York  in  reference  to  a  maftei*  pending  in  Louisiana,  §  1173.— 
Judginent  and  execution,  §  1173. — Marriage  contracts,  g  1174.—  Rate  of  interest,  %  1175.— 
Contract  to  be  partly  performed  in  different  states,  §  1176. —  Sales  of  goods,  §  1177. — 
Repayment  of  advances;  par  of  exchange,  %  1178. — Suit  for  a  debt  payable  in  another 
country,  %  1179. —  Money  advanced  to  be  paid  in  another  state,  §  1180.. 

f^  1172.  In  any  forum  a  contract  is  governed  by  the  law  with  a  view  to  which  it  was  made. 
So  in  a  suit  upon  a  bond  to  save  defendant  harmless  from  an  appeal  bond  upon  which  ho  was 
surety,  said  appeal  bond  h&^ving  been  flled  in  a  suit  pending  in  Louisiana,  but  the  bond  itself 
executed  in  New  York,  it  was  held  that  the  bond  sued  on  was  made  with  reference  to  Louisi- 
ana as  the  place  for  its  fulfillment;  and  that  the  validity  of  its  consideration  must  be  deter- 
mined by  the  law  of  that  state.    Pritchard  v.  Norton,  g§  1181-87. 

$$  1173.  The  laws  of  the  place  where  judgment  is  given  control  the  execution  which  issues 
on  that  judgment,  although  the  contract  on  which  the  judgment  was  recovered  was  made 
in  another  state.     Mathuson  v.  Crawford,  §§  1188-89. 

§1174.  It  seems  that  the  law  of  the  place  of  performance  determines  the  validity  of  a 
marriage  contract,  and,  held,  that  the  place  where  the  parties  are  to  be  domiciled  is  the  place 
of  performance.  So,  where  defendant,  a  citizen  of  Mobile,  Alabama,  and  his  mother's  half- 
sister  became  engaged  to  be  married  while  the  latter  was  temporarily  visiting  Mobile,  and 
both  parties  intended  that  the  marriage  ceremony  should  be  performed  in  New  York,  the 
plaintiffs  home,  but  defendant  failed  to  keep  his  promise,  in  an  action  for  the  breach  the 
jury  were  instructed  that  whi^e  the  parties  could  not  lawfully  marry  in  Alabama,  and  their 
promises  to  marry  would  be  void,  yet  they  coul4  lawfully  marry  in  New  York,  and  if  by  the 
terms  of  their  promises  the  promises  were  to  be  fulfilled  by  a  marriage  in  New  York,  then 
the  promises  were  valid.  Held,  that  these  instructions  were  erroneous.  Campbell  v.  Cramp- 
ton,  §§  1190-94. 

§  1175.  A  citizen  of  one  state  may  loan  money  to  a  citizen  of  another  state,  and  contract 
for  the  rate  of  interest  allowed  by  the  law  of  the  latter,  although  the  place  of  payment  is 
elsewhere.  So  where  a  citizen  of  New  York  loaned  money  to  a  citizen  of  Nebraska  at  a  rate 
of  interest  allowed  by  the  laws  of  that  state,  but  forbidden  by  the  laws  of  New  York,  which 
loan  was  secured  by  mortgage  on  Nebraska  lands,  and  payment  was  made  in  New  York,  it 
was  held  that  the  contract  was  to  be  governed  by  the  laws  of  Nebraska  and  was  valid.  Kel- 
logg t?.  MiUer,  g§  1195-98. 

§  1176.  A  contract  made  in  one  state,  to  be  partly  performed  there  and  partly  in  other 
states,  is  governed  by  the  law  of  the  place  where  it  is  made.  So  where  a  contract,  relating 
to  railroad  and  steamboat  property  in  the  Gulf  States,  was  made  in  New  York,  «ind  was  to  be 
partly  performed  in  New  York  and  partly  in  the  different  states  "where  the  property  was  situ- 
ated, it  was  held  that  the  contract  was  to  bo  governed  by  the  law  of  New  York.  Morgan  r. 
New  Orleans,  etc.,  R  Co.,  §§  1199-1203. 

§  1177.  Sales  of  goods  are  to  be '  accounted  for  at  the  place  where  tliey  are  made  or  are 
authorized  to  be  made.     Grant  v.  Healey.  ^§  1208-1206. 

§  1178.  The  plaintiffs  at  Trieste,  Austria,  advanced  money  to  the  defendants  at  Boston,  in 
consideration  of  which  the  defendants  shipi^ed  a  cargo  from  Boston  to  the  plaintiffs  at  Trieste 
for  sale.  The  cargo  failed  to  bring  the  amount  of  the  advance,  and  the  plaintiffs  having  sued  . 
the  defendants  for  the  balance  and  recovered  a  verdict  against  them,  the  court  held  that  as 
the  advance  was  made  in  Boston  the  implied  contract  was  that  it  should  be  repaid  in  Bostop, 
and  that  the  plaintiffs  were  entitled  to  the  balance  due  at  the  par  of  exchange,  and  not  at  the 
actual  rate  of  exchange  between  Boston  and  Trieste  at  the  time  of  the  verdict.    Ibid. 

8  1179.  Whenever  a  debt  is  made  payable  in  one  country,  and  is  afterwards  sued  for  in 
another  country,  the  creditor  is  entitled  to  receive  the  full  sum  necessary  to  replace  the 
money  in  the  country  where  it  ought  to  have  been  paid,  with  interest  for  the  delay.     Ibid. 

§  IISO.  Where  money  is  advanced  for  a  person  in  another  country,  the  implied  understand- 
ing is  to  replace  it  in  the  countiy  whei  e  it  is  advanced,  unless  that  conclusion  is  repelled  by 
the  agreement  of  parties  or  other  contrcjlling  circumstanced.     Ibid. 

[Notes.— See  §§  1207-1299.] 
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PRITCHARD  V.  NORTON. 
<1G  Otto,  124-141.     1882.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Action  on  an  indemnity  bond,  executed  by  defendant 
and  another,  to  save  harmless  pUiintiff's  intestate  as  surety  on  an  appeal  bond  for 
a  railrocid  corporation.  The  suit  in  which  the  appeal  bond  was  liled  was  in  a 
court  of  the  state  of  Louisiana,  The  defense  was  that  the  bond  sued  on  was 
executed  in  New  York,  and  was  without  consideration,  and  for  that  reason 
was  void,  by  the  law  of  that  state.  The  court  below  charged  the  jury  that 
the  consideration  and  validity  of  the'  bond  depended  on  the  law  of  New  York, 
and  not  on  tliatof  Louisiana,  and  that  by  that  law  it  was  competent  to  inquire 
into  the  consideration  of,  the  bond.  There  was  judgment  for  the  defendant, 
and  a  writ  of  error  sued  out  by  plaintiflF. 

Opinion  by  Mb.  Jcstick  MArriiEws. 

It  is  claimed  on  behalf  of  the  plaintiff  that  by  the  law  of  Louisiana  the 
pre-existing  liability  of  Pritchard  as  surety  for  the  railroad  company  would  be 
a  valid  consideration  to  support  the  promise  of  indemnity,  notwithstanding  his 
liabdity  had  been  incurred  without  any  previous  request  from  the  defendant, 
Tiiis  claim  is  not  controverted,  and  is  fully  supported  by  the  citations  from  the 
Civil  Code  of  Louisiana  of  1S70,  arts.  Jl 803-1900,  and  the  decisions  of  the  su- 
preme court  of  that  state.  Flood  v,  Thomas,  5  Mart.,  N.  S.  (La.),  5G0;  N.  O. 
Gas  Co.  V.  Paulding,  12  Rob.  (La.),  378;  N.  O.  &  Carrollton  E.  Co.  v.  Chap- 
man, 8  La.  Ann.,  98;  Keane  v.  Goldsmith,  12  id.,  500.  In  the  case  last  men- 
tioned it  is  said  that  "the  contract  is,  in  its  nature,  one  of  personal  warranty, 
recognized  by  articles  378  and  379  of  the  Code  of  Practice."  And  it  was 
there  held  that  a  right  of  action  upon  the  bond  of  indemnity  accrued  to  the 
obligee  when  his  liability  became  fixed  as  surety  by  a  final  judgment,  without 
payment  on  his  part,  it  being  the  obligation  of  the  defendants  upon  the  bond 
of  indemnity  to  pay  the  judgment  rendered  against  him,  or  to  furnish  him 
the  money  with  which  to  pay  it 

The  single  question  presented  by  the  record,  therefore,  is  whether  the  law  of 
New  York  or  that  of  Louisiana  defines  and  fixes  the  rights  and  obligations  of 
the  parties.  If  the  former  applies,  the  judgment  of  the  court  below  is  cor- 
rect; if  the  latter,  it  is  erroneous.  Tlie  argument  in  support  of  the  judgment 
is  simple,  and  may  be  briefly  stated.  It  is  that  New  York  is  the  place  of  the 
contract,  both  because  it  was  executed  £\nd  delivered  there,  and  because  no 
other  place  of  performance  being  either  designated  or  necessarily  implied,  it 
was  to  bo  performed  there;  wherefore  the  law  of  New  York,  as  the /<'»  Zoa 
contractus^  in  both  senses,  being  lex  loci  celehrationia  and  lex  loci  solutionis^ 
must  apply  to  determine  not  only  the  form  of  the  contract,  but  also  its  val- 
idity. 

On  the  other  hand,  the  application  of  the  law  of  Louisiana  may  be  consid- 
ered in  two  aspects:  as  the  lex  fori^  the  suit  having  been  brought  in  a  court 
exercising  jurisdiction  within  its  territory  and  administering  its  laws;  and  as 
the  lex  loci  solutionis^  i\\Q  oh\\g9i\.\oxi  of  the  bond  of  indemnity  being  to  place 
the  fund  for  payment  in  the  hands  of  the  surety,  or  to  repay  him  the  amount 
of  his  advance,  in  the  place  where  he  was  bound  to  discharge  his  own  liability. 
It  will  be  convenient  to  consider  the  applicability  of  the  law  of  Louisiana,  first 
as  the  lex  fori^  and  then  as  the  lex  loci  soluiiuuis, 
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§  1181.  Procedure  is  determiiud  hy  ilie  law  of  the  forum;  righta  of  parties 
under  the  substance  of  the  contract  hy  the  law  of  the  contract. 

L  The  lex  fori.  The  court  below,  in  a  canse  like  the  present,  in  which  its 
jurisdiction  depends  on  the  citizenship  of  the  parties,  adjudicates  their  rights 
precisely  as  should  a  tribunal  of  the  state  of  Louisiana  according  to  her  laws; 
so  that,  in  that  sense,  there  is  no  question  as  to  what  law  must  be  adminis- 
tered. But  in  case  of  contract,  the  foreign  law  may,  by  the  act  and  will  of  the 
parties,  have  become  part  of  their  agreement;  and  in  enforcing  this,  the  law  of 
the  forum  may  find  it  necessary  to  give  effect  to  a  foreign  law,  which,  without 
such  adoption,  would  have  no  force  beyond  its  own  territory.  .  This,  upon  the 
principle  of  comity,  for  the  purpose  of  promoting  and  facilitating  international 
intercourse,  and  within  limits  fixed  by  its  own  public  policy,  a  civilized  state  is 
accustomed  and  considers  itself  bound  to  do;  but  in  doing  so,  nevertheless 
adheres  to  its  own  system  of  formal  judicial  procedure  and  remedies.  And 
thus  the  distinction  is  at  once  established  between  the  law  of  the  contract, 
which  may  be  foreign,  and  the  law  of  the  procedure  and  remedy,  which  must 
be  domestic  and  local.  In  respect  to  the  latter  the  foreign  law  is  rejected ;  but 
how  and  where  to  draw  the  line  of  precise  classification  it  is  not  always  easy 
to  determine. 

The  principle  is,  that  whatever  relates  merely  to  the  remedy  and  constitutes 
part  of  the  procedure  is  determined  by  the  law  of  the  forum,  for  matters  of 
process  must  be  uniform  in  the  courts  of  the  same  country;  but  whatever  goes 
to  the  substance  of  the  obligation  and  affects  the  rights  of  the  parties,  as  grow- 
ing out  of  the  contract  itself,  or  inhering  in  it  or  attaching  to  it,  is  governed  by 
the  law  of  the  contract. 

§  1 182.  —  authorities  examined^  and  discussion  of  the  principle. 

The  rule  deduced  by  Mr.  Wharton,  in  bis  Conflict  of  Laws,  as  best  harmonis- 
ing the  authorities  and  effecting  the  most  judicious  result,  and  which  was  cited 
approvingly  by  Mr.  Justice  Hunt  in  Scudder  v.  Union  Nat.  Bank,  91  U.  S.,  40G, 
is  that  '^  obligations  in  respect  to  the  mode  of  their  solemnization  are  subject  to 
the  rule  locus  regit  actum;  in  respect  to  their  interpretation,  to  the  lex  loci  con- 
tractus;  in  respect  to  the  mode  of  their  performance,  to  the  law  of  the  place  of 
their  performance.  But  the  lex  fori  determines  when  and  how  such  laws,  when 
foreign,  are  to  be  adopted,  and,  in  all  cases  not  specified  above,  supplies  the 
applicatory  law."  This,  it  will  be  observed,  extends  the  operation  of  the  lex 
fori  beyond  the  process  and  remedy,  so  as  to  embrace  the  whole  of  that  resid- 
uum which  cannot  be  referred  to  other  laws.  And  this  conclusion  is  obviously 
just;  for  whatever  cannot,  from  the  nature  of  the  case,  be  referred  to  any  other 
law,  must  be  determined  by  the  tribunal  having  jurisdiction  of  the  litigation, 
according  to  the  law  of  its  own  locality. 

Whether  an  assignee  of  a  chose  in  action  shall  sue  in  bi^  own  name  or  that 
of  bis  assignor  is  a  technical  question  of  mere  process,  and  determinable  by  the 
law  of  the  forum;  but  whether  the  foreign  assignment  on  which  the  plaintiff 
claims  is  valid  at  all,  or  whether  it  is  valid  against  the  defendant,  goes  to  the 
merits  and  must  be  decided  by  the  law  in  which  the  case  has  its  legal  seat. 
Wharton,  Conflict  of  Laws,  sees.  735,  736.  Upon  that  point  Judge  Kent,  in 
Lodge  V.  Phelps,  1  Johns.  Cas.  (N.  Y.),  139,  said:  *'If  the  defendant  has  any 
defense  authorized  by  the  law  of  Connecticut,  let  him  show  it,  and  he  will  be 
beard  in  one  form  of  action  as  well  as  in  the  other.'' 

It  is  to  be  noted,  however,  as  an  important  circumstance,  that  the  same  claim 

may  sometimes  be  a  mere  matter  of  process,  and  so  determinable  by  the  law  of 
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the  forum,  and  sometimes  a  matter  of  substance  going  to  the  merits,  and  there- 
fore determinable  by  the  law  of  the  contract.  That  is  illustrated  in  the  appli- 
cation of  the  defense  arising  upon  the  statute  of  limitations.  In  the  courts  of 
England  and  America,  that  defense  is  governed  by  the  law  of  the  forum,  as 
being  a  matter  of  mere  procedure;  while  in  continental  Europe  the  defense  of 
prescription  is  regarded  as  going  to  the  substance  of  the  contract,  and  there- 
fore as  governed  by  the  law  of  the  seat  of  the  obligation.  "  According  to  the 
true  doctrine,"  says  Savigny,  "the  local  law  of  the  obligation  must  determine 
as  to  tbe  term  of  prescription,  not  that  of  the  place  of  the  action;  and  this 
rule,  which  has- just  been  laid  down  in  respect  to  exceptions  in  general,  is  far- 
ther confirmed,  in  the  case  of  prescription,  by  the  fact  that  the  various  grounds 
on  which  it  rests  stand  in  connection  with  the  substance  of  the  obligation 
itself."  Private  Inter.  Law,  by  Guthrie,  201.  In  this  view  Westlake  concurs- 
Private  Inter.  Law  (ed.  1858),  sec.  250.  He  puts  it,  together  with  the  case  of 
a  merger  in  another  cause  of  action,  the  occurrence  of  which  will  be  determined 
by  the  law  of  the  former  cause  (Bryans  v,  Dunseth,  1  Mart.,  N.  S.  (La.),  412),  as 
equal  instances  of  the  liability  to  termination  inherent  by  the  lex  contractus. 
But  notwithstanding  the  contrary  doctrine  of  the  courts  of  England  and  this 
country,  when  the  statute  of  limitations  of  a  particular  country  not  only  bars 
the  right  of  action,  but  extinguishes  the  claim  or  title  itself,  ipsofactOy  and  de- 
clares it  a  nullity,  after  the  lapse  of  the  prescribed  period,  and  the  parties  have 
been  resident  within  the  jurisdiction  during  the  whole  of  that  period,  so  that 
it  has  actually  and  fully  operated  upon  the  case,  it  must  be  held,  as  it  was  con> 
sidered  by  Mr.  Justice  Story,  to  be  an  extinguishment  of  the  debt,  wherever 
an  attempt  might  be  made  to  enforce  it.  Confl.ict  of  Laws,  sec.  582.  That 
rule,  as  he  says,  has  in  its  support  the  direct  authority  of  this  court  in  Shelby 
V.  Guy,  11  Wheat.,  361-371 ;  its  correctness  was  recognized  by  Chief  Justice 
Tindal  in  Huber  v.  Steiner,  2  Bing.  N.  C,  202,  211 ;  and  it  is  spoken  of  by  Lord 
Brougham  in  Don  v.  Lippmann,  5  CI.  &  F.,  1,  16,  as  ^Hhe  excellent  distmction 
taken  by  Mr.  Justice  Story."  Walworth  v.  Ronth,  14  La.  Ann.,  205.  The 
same  principle  was  applied  by  the  supreme  court  of  Ohio  in  the  case  of  The  P. 
C  &  St.  L.  R'y  Co.  V.  Hine,  25  Ohio  St.,  629,  where  it  was  held  that  under  the 
act  which  requires  compensation  for  causing  death  by  wrongful  act,  neglect  or 
default,  and  gives  a  right  of  action  provided  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  deceased  person,  the  proviso  is  a  con- 
dition qualifying  the  right  of  action,  and  not  a  mere  limitation  on  the  remedy. 
Bonte  V.  Taylor,  24  id.,  628. 

The  principle  that  what  is  apparently  mere  matter  of  remedy  in  some 
circumstances,  in  others,  where  it  touches  the  substance  of  the  controversy,  be- 
comes matter  of  right,  is  familiar  in  our  constitutional  jurisprudence  in  the  ap- 
plication of  that  provision  of  the  constitution  which  prohibits  the  passing  bj^a 
state  of  any  law  impairing  the  obligation  of  contracts.  For  it  has  been  uni- 
formly held  that  ^^any  law  which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  a  contract,  though  professing  to  act  only 
on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the  constitution." 
McCracken  v.  Hay  ward,  2  How.,  608,  612  (Const.,  §§  1656-^58);  Cooley,  Const. 
Lim.,  285.  Hence  it  is  that  a  vested  right  of  action  is  property  in  the  same 
sense  in  which  tangible  things  are  property,  and  is  equally  protected  against  ar- 
bitrary interference.  Whether  it  springs  from  contract  or  from  the  principles 
of  the  common  law,  it  is  not  competent  for  the  legislature  to  take  it  away.  A 
vested  right  to  an  existing  defense  is  equally  protected,  saving  only  those  which 
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are  based  on  informalities  not  affecting  substantial  rights,  which  do  not  touch 
the  substance  of  the  contract  and  are  not  based  on  equity  and  justice.  Cooley, 
Const.  Lim.,  362-369. 

The  general  rule,  as  stated  by  Story,  is  that  a  defense  or  discharge,  good  by 
the  law  of  the  place  where  the  contract  is  made  or  is  to  be  performed,  is  to  be 
held  of  equal  validity  in  every  other  place. where  the  question  may  come  to  be 
litigated.  Conflict  of  Laws,  sec.  331.  Thus  infancy,  if  a  valid  defense  by  the 
lex  loci  contractus,  will  be  a  valid  defense  everywhere.  Thompson  v.  Ketcham, 
8  Johns.  (N.  Y.),  189;  Male  v.  Eoberts,  3  £sp.,  163.  A  tender  and  refusal,  good 
by  the  same  law,  either  as  a  full  discharge  or  as  a  present  fulfillment  of  the  con- 
tract, will  be  respected  everywhere.  Warder  v.  Arell,  2  Wash.  (Va.),  282.  Pay- 
ment in  paper-money  bills,  or  in  other  things,  if  good  by  the  same  law,  will  be 
deemed  a  sufficient  payment  everywhere.  1  Brown,  Ch.,  376;  Searight  v.  Cal- 
braith,  4  Dal,  325;  Bartsch  v.  Atwater,  1  Conn.,  409.  And,  on  the  other  hand, 
where  a  payment  by  negotiable  bills  or  notes  is,  by  the  lex  loci,  held  to  be  con- 
ditional payment  only,  it  will  be  so  held  even  in  states  where  such  payment 
under  the  domestic  law  would  be  held  absolute.  So,  if  by  the  law  of  the  place 
of  a  contract  equitable  defenses  are  allowed  in  favor  of  the  maker  of  a  nego- 
tiable note,  any  subsequent  indorsement  will  not  change  his  rights  in  regard  to 
the  holder.  The  latter  must  take  it  cttm  oiiere,  Evans  v.  Gray,  12  Mart.  (La.), 
475;  Ory  v.  Winter,  4  Mart.,  K  S.  (La.),  277;  Chartres  v.  Cairnes^  id.,  1 ;  Story, 
Conflict  of  Laws,  sec.  332. 

§  1 183.  Lex  fori  determines  form  of  action.     Authorities  examined. 

On  the  other  band  the  law  of  the  forum  determines  the  form  of  the  action, 
as  whether  it  shall  be  assumpsit,  covenant  or  debt.  Warren  v.  Lynch,  5  Johns. 
(X.  Y.),  239;  Andrews  v.  Herriot,  4  Cow.  (N.  Y.),  508;  Trasher  v.  Everbart,  3 
Gill  &  J.  (Md.),  234;  Adams  v.  Kers,  1  Bos.  &  Pull.,  360;  Bank  of  United 
States  V.  Donnally,  8  Pet,  361;  Douglas  v.  Oldbam,  6  N.  H.,  150.  In  Le  Roy 
V.  Beard,  8  How.,  451,  where  it  was  held  that  assumpsit  and  not  covenant  was 
the  proper  form  of  action  brought  in  New  York  upon  a  covenant  executed  and 
to  be  performed  in  Wisconsin,  and  by  its  laws  sealed  as  a  deed,  but  which  in 
the  former  was  not  regarded  as  sealed,  it  was  said  by  this  court  that  it  was  so 
decided  ^'without  impairing  at  all  the  principle,  that,  in  deciding  on  the  obliga- 
tion of  the  instrument  as  a  contract,  and  not  the  remedy  on  it  elsewhere,  the 
law  of  Wisconsin,  as  the  lex  loci  contractus,  must  govern."  It  regulates  all 
process,  both  mesne  and  final.  Ogden  v.  Saunders,  12  Wheat.,  213  (Const., 
§§  1940-2003);  Mason  v.  Haiie,  id.,  370;  Beers  v.  Haughton,  9  Pet.,  329;  Von 
Hoffman  v.  City  of  Quincy,  4  Wall.,  535  (Const.,  §§  1877-82).  It  also  may 
admit,  as  a  part  of  its  domestic  procedure,  a  set-off  or  compensation  of  distinct 
causes  of  action  between  the  parties  to  the  suit,  though  not  admissible  by  the 
law  of  the  place  of  the  contract.'  Story,  Conflict  of  Laws,. sec.  574;  Gibbs  v. 
Howard,  2  N.  IL,  296;  Buggies  v.  Keeler,  3  Johns.  (N.  Y.),  263.  But  this  is 
not  to  be  confounded,  as  it  was  in  the  case  of  Second  National  Bank  of  Cin- 
cinnati V.  Hemingray,  31  Ohio  St.,  168,  with  that  of  a  limited  negotiability,  by 
which  the  right  of  setoff  between  the  original  parties  is  preserved  as  part  of 
the  law  of  the  contract,  notwithstanding  an  assignment.  The  rules  of  evidence 
are  also  supplied  by  the  law  of  the  forum.  Wilcox  v.  Hunt,  13  Pet.,  378; 
Yates  V.  Thomson,  3  CI.  &  Fin.,  544;  Bain  v.  Whitehaven,  etc.,  R'y  Co.,  3  II. 
of  L.  Cas.,  1;  Don  v.  Lippmann,  5  CI.  &  Fin.,  1.  In  Yates  v,  Thomson,  supra, 
it  was  decided  by  the  house  of  lords  that  in  a  suit  in  a  Scotch  court,  to  ad- 
judge the  succession  to  personalty  of  a  decedent  domiciled  in  England,  where 

479 


g  1184,  CONTRACTS.—  CONSTRUCTION  AND  INTERPRfitATION. 

it  was  admitted  that  the  English  law  governed  the  title,  nevertheless  it  was 
pro]")er  to  receive  in  evidence,  as  against  a  will  of  the  decedent,  duly  probated 
in  England,  a  second  will  which  had  not  been  proved  there  and  was  not  receiv- 
able  in  English  courts  as  competent  evidence,  because  such  a  paper  according 
to  Scottish  law  was  admissible.  In  Iloadley  v.  JN^orthdrn  Transp.  Co.,  115 
Mass.,  304,  it  was  held  that  if  the  law  of  the  place,  where  a  contract  signed 
only  by  the  carrier  is  made  for  the  carriage  of  goods,  requires  evidence  other 
than  th6  raiere  receipt  by  the  shipper  to  show  his  assent  to  its  terms,  and  the 
law  of  the  place  where  the  suit  is  brought  presumes  condusively  such  assent 
from  acceptance  without  dissent,  the  question  of  assent  is  a  question  of  evi- 
dence and  is  to  be  determined  by  the  law  of  the  place  where  the  suit  is  brought. 
In  a  suit  in  Connecticut  against  the  indorscr  on  a  note  made  and  indorsed  in 
New  York,  it  was  held  that  parol  evidence  of  a  special  agreement,  different 
from  that  imputed  by  law,  would  be  received  in  defense,  although  b}'^  the  law 
of  the  latter  state  no  agreement  different  from  that  which  the  law  implies  from 
a  blank  indorsement  could  be  proved  by  parol.  Downer  v.  Cheseborough,  36 
Conn.,  39.  And  upon  the  same  principle  it  has  been  held  that  a  contract,  valid 
by  the  laws  of  the  place  where  it  is  made,  although  not  in  writing,  will  not  be 
enforced  iii  the  courts  of  a  country  where  the  statute  of  frauds  prevails,  unless 
it  is  put  in  writing.  Leroux  o.  Brown,  12  C.  B.,  801.  But  where  the  law  of 
t'le  forum  and  that  of  the  place  of  the  execution  of  the  contract  coincide,  it 
will  be  enforced,  although  required  to  be  in  writing  by  the  law  of  the  place  of 
psrformance,  as  was  the  case  of  Scudder  v.  Union  National  Bank,  91  U.  S.,  406, 
because  the  form  of  the  contract  is  regulated  by  the  law  of  the  place  of  its 
celebration,  and  the  evidence  of  it  by  that  of  the  forum. 

Williams  v.  Haines,  27  la.,  251,  was  an  action  upon  a  note  executed  in  Mary- 
land, and,  so  far  as  appears  from  the  report,  payable  thore,  where  the  parties 
thereto  then  resided,  and  which  was  a  sealed  instrument,  according  to  the  laws 
of  that  state,  in  support  of  which  those  laws  conclusively  presumed  a  valid 
consideration.  By  the  laws  of  Iowa,  to  such  an  instrument  the  want  of  con- 
sideration was  allowed  to  be  proved  as  a  defense.  It  was  held  by  the  supreme 
court  of  that  state,  in  an  opinion  delivered  by  Chief  Justice  Dillon,  that  the 
law  of  Iowa  related  to  the  remedy  merely,  without  impairing  the  obligation  of 
the  contract,  and,  as  the  lex  foriy  must  govern  the  ca'se.  He  said:  **R'ispect- 
ing  what  shall  be  good  defenses  to  actions  in  this  state,  its  courts  must  admin- 
ister its  own  laws  and  not  those  of  other  states.  The  common  law  rules  do  not 
so  inhere  in  the  contract  as  to  have  the  portable  quality  ascribed  to  them  by 
the  plaintiff's  oounsvil,  much  less  can  they  operate  to  override  the  plain  declara 
tion  of  the  legislative  will."  The  point  of  this  decision  is  incorporated  by 
Mr.  Wharton  into  the  text  of  his  Treatise  on  the  Conflict  of  Laws,  sec.  788, 
and  the  ciase  itself  is  referred  to  in  support  of  it.  He  deduces  the  same  con- 
clusion from  those  cases,  already  referred  to,  which  declare  that  assumpsit  is 
the  only  form  of  action  that  can  be  brought  upon  an  instrument  which  is  not 
under  seal,  according  to  the  laws  of  the  forum,  although  by  the  law  of  the 
place  where  it  was  executed,  or  was  to  be  performed,  it  would  be  regarded  as 
under  seal,  in  which  debt  or  covenant  would  lie,  on  the  ground  that  a  plea  of 
want  or  failure  of  consideration  is  recognized  as  a  defense  in  all  actions  of  as- 
sumpsit    Wharton,  Conflict  of  Laws,  sec.  747. 

§  1 184-*  The  question  of  consideration  is  one  of  substance^  and  is  determined 
by  the  law  of  the  seat  of  the  oblujation^ 

If  the  proposition  be  sound,  its  converse  is  equally  so;  and  the  law  of  the 

480 


CONFUCr  OP  LAWS.    LEX  LOCI  CONTRACTUa  %  1185. 

place  where  a  sait  may  happen  to  be  brou^t  may  forbid  the  impeachment  of 
a  contract,  for  want  of  a  valid  consideration,  which,  by  the  law  of  the  place  of 
the  contract,  might  be  declared  invalid  on  that  account.  We  cannot,  how-^ 
ever,  accept  this  conclusion.  The  question  of  consideration,  whether  arising 
upon  the  admissibility  of  evidence  or  presented  as  a  point  in  pleading,  is  not 
one  of  procedure  and  remedy.  It  goes  to  the  substance  of  the  right  itself, 
and  belongs  to  the  constitution  of  the  contract.  The  difference  between  the 
law  of  Louisiana  and  that  of  New  York,  presented  in  this  case,  is  radical,  and 
gives  rise  to  the  inquiry,  what,  according  to  each,  are  the  essential  elements  of  a 
valid  contract,  determinable  only  by  the  law  of  its  seat;  and  not  that  other, 
what  remedy  is  provided  by  the  law  of  the  place  where  the  suit  has  been 
brought  to  recover  for  the  breach  of  its  obligation. 

On  this  point  what  was  said  in  The  Gaetano  &  Maria,  7  R  D.,  137,  is  perti^ 
nent.  In  that  case  the  question  was  whether  the  English  law,  which  Was  the 
law  of  the  forum,  or  the  Italian  law,  which  was  the  law  of  the  flag,  should 
prevail,  as  to  the  validity  of  a  hypothecation  of  the  cargo  by  the  master  of  a 
ship.  It  was  claimed  that  because  the  matter  to  be  proved  was,  whether 
there  was  a  necessity  which  justified  it,  it  thereby  became  a  matter  of  proced- 
ore,  as  being  a  matter  of  evidence.  Lord  Justice  Brett  said:  "Now,  the  man- 
ner of  proving  the  facts  is  matter  of  evidence,  and,  to  my  mind,  is  matter  of 
procedure,  but  the  facts  to  ba  proved  are  not  matters  of  procedure;  they  are 
matters  with  which  the  procedure  has  to  deal." 

§  1185.  A  contract  is  governed  by  that  law  with  a  view  to  which  it  is  made. 
AiUhorities  revie^oed. 

It  becomes  necessary,  therefore,  to  consider  the  applicability  of  the  law 
of  Louisiana  as  —  2.  The  Ux  loci  solutionis* 

The  phrase  lex  loci  contracti^  is  used,  in  a  double  sense,  to  mean,  sometimes, 
the  law  of  the  place  where  a  contract  is  entered  into;  sometimes,  that  of  the 
place  of  its  performance.  And  when  it  is  employed  to  describe  the  law  of 
the  seat  of  the  obligation,  it  is,  on  that  account,  confusing.  The  law  we  are  in 
search. of,  which  is  to  decide  upon  the  nature,  interpretation  and  validity  of  the 
engagement  in  question,  is  that  which  the  parties  have,  either  expressly  or  pre> 
snmptively,  incorporated  into  their  contract  as  constituting  its  obligation.  It 
has  never  been  better  described  than  it  was  incidentally  by  Mr.  Chief  Justice 
Marshall  in  Wayman  v.  Southard,  10  Wheat,  1,  48,  where  he  defined  it  as  a 
principle  of  universal  law, — "The  principle  that  in  every  forum  a  contract  is 
governed  by  the  law  with  a  view  to  which  it  was  made."  The  same  idea  had 
been  expressed  by  Lord  Mansfield  in  Bobinson  v.  Bland,  2  Burr.,  1077,  1078. 
^^The  law  of  the  place,"  he  said,  '^can  never  be  the  rule  where  the  transaction 
is  entered  into  with  an  express  view  to  the  law  of  another  country,  as  the  rule 
by  which  it  is  to  be  governed."  And  in  Lloyd  v,  Guibert,  Law  Rep.,  1  Q.  B., 
115,  120,  in  the  court  of  exchequer  chamber,  it  was  said  that  **  It  is  necessary 
to  consider  by  what  general  law  the  parties  intended  that  the  transaction 
should  be  governed,  or  rather,  by  what  general  law  it  is  just  to  presume  that 
they  have  submitted  themselves  in  the  matter."  Le  Breton  v.  Miles,  8  Paige 
(N.  T.),  261. 

It  is-upon  this  ground  that  the  presumption  rests  that  the  contract  is  to  be 
performed  at  the  place  where  it  is  made,  and  to  be  governed  by  its  laws,  there 
being  nothing  in  its  terms,  or  in  the  explanatory  circumstances  of  its  execu- 
tion, inconsistent  with  that  intention.  So,  Phillimore  says:  '^Itis  always  to 
be  remembered  that  in  obligations  it  is  the  will  of  the  contracting  parties,  and 
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not  the  law,  which  fixes  the  place  of  fulfillment  —  whether  that  place  be  fixed 
by  express  words  or  by  tacit  implication  —  as  the  place  to  the  jurisdiction  of 
which  the  contracting  parties  elected  to  submit  themselves."  4  Int.  Law,  469. 
The  same  author  concludes  his  discussion  of  the  particular  topic  as  follows: 
^'  As  all  the  foregoing  rules  rest  upon  the  presumption  that  the  obligor  has 
voluntarily  submitted  himself  to  a  particular  local  law,  that  presumption  may 
be  rebutted,  either  by  an  express  declaration  to  the  contrary,  or  by  the  fact 
that. the  obligation  is  illegal  by  that  particular  law,  though  legal  by  another. 
The  parties  cannot  be  presumed  to  have  contemplated  a  law  which  would 
dgfeat  their  engagements."    4  Int.  Law,  sec.  DCLIV,  pp.  470,  471. 

^This  rule,  if  universally  applicable,  which  perhaps  it  is  not,  though  founded 
on  the  maxim  rtt  res  magis  valeat^  quampereat^  would  be  decisive  of  the  present 
controversy,  as  conclusive  of  the  question  of  the  application  of  the  law  of 
Louisiana,  by  which  alone  the  undertaking  of  the  obligor  can  be  upheld.  At 
all  events,  it  is  a  circumstance,  highly  persuasive  in  its  character,  of  the  pre- 
sumed intention  of  the  parties,  and  entitled  to  prevail,  unless  controlled  by 
more  express  and  positive  proofs  of  a  contrary  intent.^  It  was  expressly  re- 
ferred to  as  a.  decisive  principle  in  Bell  v.  Packard,  69  Me.,  105,  although  it 
cannot  be  regarded  as  the  foundation  of  the  judgment  in  that  case.  Milliken 
V.  Pratt,  125  Mass.,  374.  If  now  we  examine  the  terms  of  the  bond  of  indem- 
nity, and  the  situation  and  relation  of  the  parties,  we  shall  find  conclusive  cor- 
roboration of  the  presumption  that  the  obligation  was  entered  into  in  view  of 
the  laws  of  Louisiana. 

§  1186.  A  liability  contracted  ifi  Louisiana^  to  he  discharged  there^  is  governed 
hy  the  law  of  that  state,  and  so  are  subsidiary  and  auxiliary  obligations. 

The  antecedent  liability  of  Pritchard,  as  surety  for  the  railroad  company  on 
the  appeal  bond,  was  confessedly  contracted  in  that  state,  according  to  its  laws, 
and  it  was  there  alone  that  it  could  be  performed  and  discharged.  Its  under- 
taking was  that  Pritchard  should,  in  certain  contingencies^  satisfy  a  judgment 
of  its  courts.  That  could  be  done  only  within  its  territory  and  according  to 
its  laws.  The  condition  of  the  obligation,  which  is  the  basis  of  this  action,  is, 
that  McComb  and  Norton,  the  obligors,  shall  hold  harmless  and  fully  indem- 
nify Pritchard  against  all  loss  or  damage  arising  from  his  liability  as  surety  on 
the  appeal  bond.  A  judgment  was,  in  fact,  rendered  against  him  on  it  in 
Louisiana.  There  was  but  one  way  in  which  the  obligors  in  the  indemnity 
bond  could  perfectly  satisfy  its  warranty.  That  was,  the  moment  the  judg- 
ment was  rendered  against  Pritchard  on  the  appeal  bond,  to  come  forward  in 
bis  stead,  and,  by  payment,  to  extinguish  it.  He  was  entitled  to  demand  this 
before  any  payment  by  himself,  and  to  require  that  the  fund  should  be  forth- 
coming at  the  place  where  otherwise  he  could  be  required  to  pay  it.  Even  if 
it  should  be  thought  that  Pritchard  was  bound  to  pay  the  judgment  recovered 
against  himself,  before  his  right  of  re(^ourse  accrued  upon  the  bond  of  indem- 
nity, nevertheless  be  was  entitled  to  be  reimbursed  the  amount  of  bis  advance 
at  the  same  place  where  he  had  been  required  to  make  it  So  that  it  is  clear, 
beyond  any  doubt^  that  the  obligation  of  the  indemnity  was  to  be  fulfilled  in 
Louisiana,  and  consequently,  is  subject,  in  all  matters  affecting  its  (Construction 
and  validity,  to  the  law  of  that  locality. 

§  1187« authorities  cited. 

This  construction  is  abundantly  sustained  by  the  authority  of  judicial  decis- 
ions in  similar  cases.  In  Irvine  v.  Barrett,  2  Grant's  (Pa.)  Cas.,  73,  it  was  de- 
cided that  where  a  security  is  given  in  pursuance  of  a  decree  of  a  coart  of 
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JQslioe,  it  is  to  be  construed  according  to  the  intention  of  the  tribfnRtl  wbkdi 
directed  its  execution,  and^  in  contemplation  of  law,  is  to  be  performed  at  the 
place  where  the  court  exercises  its  jurisdiction;  and  that  a  bond  given  in 
another  state,  as  collateral  to  such,  an  obligation,  is  controlled  by  the  same  law 
which  controls  the  principal  indebtedness.  la  the  case  of  Penobscot  ^  Ken- 
nebec Eailroad  Co.  v,  BartTett,  12  Gray  (Mass.),  S44,  the  fl^ireiiie  pdfeial^tmrt 
of  Massachusetts  decided  that  a  contract  made  in  that  state  to  subscribe  to 
shares  in  the  capital  stock  of  a  railroad  corporation  established  by  the  laws  of 
another  state,  and  having  their  road  and  treasury  there,  is  a  contract  to  be  per- 
formed there,  and  is  to  be  construed  by  the  laws  of  that  state.  In  Lanusse  t?. 
Barker,  3  Wheat.,  101, 146,  this  court  declared  that  "  where  a  general  authority 
is  given  to  draw  bills  from  a  certain  place,  on  account  of  advances  there  made, 
the  undertaking  is  to  replace  the  money  at  that  place.'* 

The  case  of  Cox  v.  United  States,  6  Pet.,  172,  was  an  action  upon  the  official 
bond  of  a  navy  agent  The  sureties  contended  that  the  United  States  were 
bound  to  divide  their  action  and  take  judgment  against  each  surety  only  for 
his  proportion  of  the  sum  due,  accordmg  to  the  laws  of  Louisiana,  considering 
it  a  contract  made  there,  and  to  be  governed  in  this  respect  by  the  law  of  that 
state.  The  court,  however,  said:  ^^]3ut  admitting  the  bond  to  have  been 
signed  at  New  Orleans,  it  is  very  clear  that  the  obligations  imposed  upon  tbe 
parties  thereby  looked  for  its  execution  to  the  city  of  Washington.  It  is 
immaterial  where  the  services  as  navy  agent  were  to  be  performed  by  Hawkins. 
His  accountability  for  non-performance  svas  to  be  at  the  seat  of  government. 
He  was  bound  to  account,  and  the  sureties  undertook  that  he  should  account 
for  all  public  moneys  received  by  him,  with  such  officers  of  the  government  of 
the  United  States  as  are  duly  authorized  to  settle  and  adjust  his  accounts. 
The  bond  is  given  with  reference  to  the  lavTs  of  the  United  States  on  that  sub- 
ject. And  such  accounting  is  required  to  be  with  the  treasury  department  at 
the  seat  of  government;  and  the  navy  agent  is  bound  by  the  very  terms  of  the 
bond  to  pay  over  such  sum  as  may  be  found  due  to  the  United  States  on  such 
settlement;  and  such  paving  over  must  be  to  the  treasury  department,  or  in 
such  manner  as  shall  be  directed  by  the  secretary.  The  bond  is,  therefore,  in 
every  point  of  view  in  which  it  can  be  considered,  a  contract  to  be  executed  at 
the  city  of  Washington,  and  the  liability  of  the  parties  must  be  governed  by 
the  rules  of  the  common  law."  This  decision  was  repeated  in  Duncan  v. 
United  States,  7  Pet.,  435. 

These  cases  were  relied  on  by  the  supreme  court  of  New  York  in  Common- 
wealth of  Kentucky  v.  Bassford,  6  Hill  (N.  Y.),  526.  That  was  an  action  upon 
a  bond  executed  in  New  York  conditioned  for  the  faithful  performance  of  the 
duties  enjoined  by  a  law  of  Kentucky  authorizing  the  obligees  to  sell  lottery 
tickets  for  the  benefit  of  a  college  in  that  state.  It  was  held  that  the  stipula- 
tions of  the  bond  were  to  be  performed  in  Kentucky,  and  that,  as  it  was  valid 
by  the  laws  of  that  state,  the  courts  of  New  York  would  enforce  it,  notwith- 
standing it  would  be  illegal  in  that  state. 

Boyle  V.  Zacharie,  6  Pet,  635,  is  a  direct  authority  upon  the  point.  There 
Zacharie  and  Turner  were  resident  merchants  at  New  Orleans,  and  Boyle  at 
Baltimore.  The  latter  sent  his  ship  to  New  Orleans  consigned  to  Zacharie  and 
Tamer,  where  she  arrived,  and,  having  landed  her  cargo,  the  latter  procured  a 
freight  for  her  to  Liverpool.  When  she  was  ready  to  sail  she  was  attached  by 
process  of  law  at  the  suit  of  certain  creditors  of  Boyle,  and  Zacharie  and^ 
Turner  procured  her  release  by  becoming  security  for  Boyle  on  the  attachment. 
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Upon  information  of  the  facts,' Boyle  promised  to  indemnify  them  for  any  loss 
they  might  sustain  on  that  apcount.  Judgment  was  rendered  against  them  on 
the  attachment  bond,  which  they  were  compelled  to  pay,  and  to  recover  the 
amount  so  paid  they  brought  suit  in  the  circuit  court  for  Maryland  against 
Boyle  upon  his  promise  of  indemnity.  A  judgment  was  rendered  by  confes- 
sion in  that  cause,  and  a  bill  in  equity  was  subsequently  filed  to  enjoin  further 
proceedings  on  it,  in  the  course  of  which  various  questions  arose,  among  them, 
whether  the  promise  of  indemnity  was  a  Maryland  or  a  Louisiana  contract. 
Mr.  Justice  Story,  delivering  the  opinion  of  the  court,  said :  "  Such  a  contract 
would  be  understood  by  all  parties  to  be  a  contract  made  in  the  place  where 
the  advance  was  to  be  made,  and  the  payment,  unless  otherwise  stipulated, 
would  also  be  understood  to  be  made  there;"  "that  the  contract  would  clearly 
refer  for  its  execution  to  Louisiana." 

The  very  point  was  also  decided  by  this  court  in  Bell  v.  Bruen,  1  How.,  169 
(§§  282-286,  supra).  That  was  an  action  upon  a  guaranty  written  by  the  de- 
fendant in  Kew  York,  addressed  to  the  plaintiffs  in  London,  who,  at  the  latter 
place,  had  made  advances  of  a  credit  to  Thorn,  The  operative  language  of  the 
guaranty  was,  "  that  you  may  consider  this,  as  well  as  any  and  every  other 
credit  you  may  open  in  his  favor,  as  being  under  my  guaranty."  The  court 
said :  "  It  was  an  engagement  to  be  executed  in  England,  and  must  be  construed 
and  have  effect  according  to  the  laws  of  that  country,"  citing  Bank  of  United 
States  V,  Daniel,  12  Pet.,  54r.  As  the  money  was  advanced  in  England,  the 
guaranty  required  that  it  should  be  replaced  there,  and  that  is  the  precise  nature 
of  the  obligation  in  the  present  case.  Pritchard  could  only  be  indemnified 
against  loss  and  damage  on  account  of  his  liability  on  the  appeal  bond,  by  hav- 
ing funds  placed  in  his  hands  in  Louisiana  wherewith  to  discharge  it,  or  by 
being  repaid  there  the  amount  of  his  advance.  To  the  same  effect  is  Woodhull 
V.  Wagner,  Bald  ,  296. 

We  do  not  hesitate,  therefore,  to  decide  that  the  bond  of  indemnity  sued  on 
was  entered  into  with  a  view  to  the  law  of  Louisiana  as  the  place  for  the  ful- 
fillment of  its  obligation;  and  that  the  question  of  its  validity,  as  depending  on 
the  character  and  sufficiency  of  the  consideration,  should  be  determined  by  the 
law  of  Louisiana,  and  not  that  of  New  York.  For  error  in  its  rulings  on  this 
point,  consequently,  the  judgment  of  the  circuit  court  is  reversed,  with  direc- 
tions to  grant  a  new  trial. 

]!^ew  trial  ordered. 

MATHUSON  t;.  CRAWFORD. 
(Circuit  Court  for  Indiana:  4  McLean,  540-544.     1849.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  case  is  submitted  to  the  court  on  the  following 
facts:  The  judgment  upon  which  the  land  in  question  was  sold  was  for  a  note 
in  Cincinnati,  dated  on  the  5th  day  of  September,  1839,  executed  by  the  defend- 
ant to  Caroline  White,  etc.  The  judgment  was  rendered  in  Indiana,  7th  day 
of  October,  1841,  and  was  replevied  by  Amos  S.  Wells,  on  the  23d  day  June, 
1842,^.  fa.  issued  and  delivered  to  the  sheriff,  and  on  the  12th  July,  1842,  the 
land  was  valued  under  the  provisions  of  the  statute  at  $1,200;  on  the  15th  of 
August,  1842,  the  land  was  offered  for  sale  and  a  return  made,  "no  sale  for 
^want  of  bidders."  On  the  3d  of  July,  1844,  the  plaintiff's  lessor  purchased  the 
land  for  $161,  without  regard  to  the  appraisement  laws.     He,  the  lessor  of  the 
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plaintiff,  then  being  the  owner  of  the  judgment  by  assignment.  On  the  28th 
day  of  December,  1846,  the  sheriff  made  a  deed  for  the  land.  It  is  now  worth 
$800.  The  question  which  arises  from  the  above  facts  is,  whether  the  sale 
made  by  the  sheriff  of  the  land  in  question,  without  regard  to  the  valuation 
laws,  is  void. 

The  statute  of  Indiana  approved  13th  February,  1841,  provides  that  no  lands 
shall  bo  sold  for  hss  than  one-half  their  value,  and  that  to  be  determined  by 
appraisers  under  oath.  This  land  sold  for  $160,  less  than  half  its  appraised 
value,  and  less  than  half  its  real  value  as  agreed.  At  the  time  the  law  required 
real  estate  to  sell  for  its  full  value.  Revised  Code  of  1843,  p.  1044.  This  case 
is  supposed  to  have  been  decided  by  this  court  in  the  case  of  Smith  v.  Atwood, 
3  McL.,  545.  In  that  case  a  motion  was  made  to  set  aside  the  return  of  the 
marshal,  and  that  he  be  directed  to  collect  the  money  under  the  laws  of  Penn- 
sj'lvania,  on  the  ground  that  the  note  on  which  the  judgment  was  entered  was 
made  in  Pennsylvania.  The  court  overruled  the  motion.  That  was  the  decision 
given  in  the  case  referred  to. 

§  1 188.  A  contract  must  be  enforced  according  to  the  remedies  existing  at  ilie 
time  and  ifi  the  state  when  and  where  suit  is  hrought. 

The  case  now  before  us  calls  upon  the  court  to  decide  whether  the  laws  of 
Ohio,  where  this  note  was  made,  shall  control  the  execution  on  a  judgment 
rendered  in  Indiana.  And  it  must~foe  admitted  that  the  doctrine  laid  down  in 
the  case  of  McCracken  v.  Hay  ward,  2  How.,  608  (Const.,  §§  1656-58),  sustains 
the  position  taken,  that  the  laws  of  Ohio  must  govern.  In  that  case  the  court 
says,  "  the  obligation  of  the  contract  between  the  parties  was  to  perform  the 
promises  and  undertakings  contained  thdrein;  the  right  of  the  plaintiff  was  to 
damages  on  the  breach  thereof,  to  bring  suit  and  obtain  a  judgment,  to  take 
out  and  prosecute  an  execution  against  the  defendant,  till  the  judgment  was 
satisfied  pursuant  to  the  existing  laws  of  Illinois.  Those  laws  (that  is  the  laws 
of  the  remedy),  giving  those  rights,  were  as  perfectly  binding  on  the  defendant, 
and  as  much  a  part  of  the  contract, .as  if  they  had  been  set  forth,  in  its  stipula- 
tions, in  the  very  words  of  the  law  relating  to  judgments  and  executions." 

No  one  can  mistake  the  principle  here  laid  down.  It  incorporates  the 
remedy  into  the  contract^  as  constituting  an  essential  part  of  it.  This  being 
the  rule,  in  regard  to  the  remedy,  we  are  not  to  look  to  the  laws  in  force  at  the 
time  it  is  actually  sought,  but  we  must  refer  back  to  the  date  of  the  contract, 
and  inquire  what  laws  were  then  in  force.  The  legislature  may  have  repealed 
them,  but  the  simple  act  of  making  the  contract  keeps  them  in  force,  as  a 
remedy,  in  defiance. of  legislative  power.  This,  looking  to  the  remedy  only,  is 
a  startling  position;  and  if  it  have  no  other  merit,  is  certainly  novel.  We 
know,  practically,  that  some  of  our  state  legislatures  make,  almost  annually, 
alterations  in  remedial  laws.  How  these  different  modes  would  work,  all  re- 
maining in  force  as  laws  of  contracts,  remains  to  be  seen.  It  would,  certainly, 
greatly  increase  the  perplexities  of  all  sheriffs  and  marshals,  and  others  who 
are  called  upon  to  perform  similar  duties.  But  the  principle  does  not  end  here. 
The  contract  brings  into  any  state  where  suit  may  be  brought  upon  it,  the 
remedy  which  the  law  gave  in  the  state  where  it  was  entered  into.  This  is 
clearly  within  the  decision.  And  this  places  the  law  of  the  remedy  not  only 
above  the  legislative  control  of  the  state  where  the  suit  is  brought,  but  the 
contract  brings  into  the  state  new  remedies  of  other  states,  never  having  been 
recognized  in  the  state  where  they  are  to  be  enforced.  And  in  carrying  out 
such  a  principle  it  might  happen,  and  no  doubt  would  occur,  that  the  means 
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of  giving  effect  to  a  foreign  remedy,  legalized  by  the  contract,  do  not  exist  in 
the  stalie.  Will  the  foreign  law,  brought  into  a  state  by  the  contract,  enable 
the  court  or  the  parties  to  institute  the  necessary  agencies  to  give  it  effect? 

The  case  in  Illinois  where  the  contract  was  made  and  enforced  gave  some 
plausibility  to  the  principles  laid  down  in  the  decision;  but  it  must  be  seen  by 
every  one  who  examines  the  subject,  that  the  principle  cannot  be  carried  out. 
I^  is  impracticable,  and  cannot  be  enforced  in  numerous  cases.  In  the  present 
case  the  laiys  of  Ohio  cannot  be  recognized  in  Indiana,  in  giving  a  different 
remedy  from  tb^  existing  law  here. 

§  1189.    What  is  meant  hy  the  law  of  the  contract 

No  difficulties  ari^a  in  giving  effect,  in  any  state,  to  what  is  properly  called 
the  law  of  the  contract,  in  contradistinction  to  the  law  of  the  remedy.  The 
above  decision  confounds  the  two^  which  are  distinct  in  their  nature  and  obli- 
gation, and  treats  them  as  one.  In  this,  in  my  judgment,  the  error  of  the 
decision  consists.  In  the  case  before  us,  the  note  was  given  to  a  firm  in  Cin- 
cinnati,  and  payment  was  to  be  made  there.  We  look  to  Ohio  for  the  rate  of 
interest,  and  also,  if  there  were  indorsements,  to  the  demand  of  payment 
and  protest,  and  notice  required  by  the  law  of  Ohio.  But  as  the  remedy  has 
been  sought  in  Indiana,  the  laws  of  Indiana  must  govern.  Not  the  laws  in 
force  at  the  date  of  the  contract,  for  it  having  been  made  in  Ohio,  by  no  pos- 
sible construction  could  have  had  any  reference  to  the  laws  of  Indiana.  Those 
laws  are  invoked  fo^  the  first  time  in  bringing  the  suit,  and  the  law  in  force, 
regulating  execution  at  the  time  judgment  was  rendered,  must  govern  the  case. 

r 

CAMPBELL  V.  CRAMPTON. 
(Circuit  Court  for  New  York:  18  Blatchford,  150-163.    1880.) 

Opinion  by  Wallace,  J. 

Statement  of  Facts. —  The  plaintiff  having  recovered  a  verdict  for  $10,000 
for  breach  of  contract  of  marriage,  the  defendant  now  moves  for  a  new  trial, 
alleging  error  in  the  rulings  upon  the  trial. 

The  plaintiff  is  a  half-sister  of  the  defendant's  mother.  She  was  temporarily 
residing  at  Mobile,  Alabama,  which  was  the  domicile  of  the  defendant,  when 
the  marriage  engagement  took  place.  Subsequently  the  plaintiff  returned  to 
the  state  of  New  York.  The  evidence  authorized  the  jury  to  find  that,  at  the 
lime  of  the  engagement  to  marry,  the  parties  did  not  contemplate  an  early 
marriage;  that  it  was  not  until  after  the  plaintiff  had  returned  to  the  state  of 
New  York  that  any  definite  plan  as  to  the  time  or  place  of  the  marriage  was 
entertained ;  and  'that  then  it  was  contemplated  that  the  parties  should  be  mar- 
ried at  some  convenient  future  time,  in  the  state  of  New  York.  No  question 
was  raised  upon  the  trial,  of  an  intent  to  marry  in  New  York  for  the  purpose 
oi  evading  the  laws  of  Alabama. 

By  the  statutes  of  Alabama,  marriage  between  a  man  and  the  sister  of  his 
mother  is  declared  to  be  incestuous  and  void,  and  such  persons  who  marry  or 
who  cohabit  together  are  declared  guilty  of  crime  and  punishable  by  imprison- 
ment. By  the  statutes  of  New  York,  marriages  between  parents  and  children, 
including  grandparents  and  grandchildren  of  every  degree,  ascending  and 
descending,  and  between  brothers  and  sisters  of  the  half  as  well  as  of  the  whole 
blood,  are  declared  to  be  incestuous  and  absolutely  void. 

The  jury  were  instructed  that,  while  the  parties  could  not  lawfully  contract 
marriage  in  the  state  of  Alabama,  and  the  promises  for  such  a  marriage  would 
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be  void,  they  could  lawfully  marry  in  the  state  of  New  York,  and  if,  by  the 
terms  of  their  promises  of  marriage,  the  promises  were  to  be  fulfilled  by  a 
marriage  in  New  York,  the  agreement  was  valid,  and  the  plaintiff,  upon  prov- 
ing a  breach,  could  recover  damages.  If  this  instruction  was  erroneous,  the 
motion  for  a  new  trial  must  prevail.  This  ruling  involves  several  novel 
questions  of  law,  which  could  not  be  satisfactorily  considered  upon  the  trial. 
Some  of  these  questions  arise  under  that  difficult  and  perplexing  branch  of 
jurisprudence  which  relates  to  the  conflict  of  laws  of  different  states,  as  to 
which  it  was  well  remarked  by  Porter,  J.,  in  Saul  v.  His  Creditors,  5  Mart. 
(La.),  N.  S.,  569:  '^  Our  former  experience  has  taught  us  that  questions  of  this 
kind  are  the  most  embarrassing  and  difficult  of  decision  that  can  occupy  the 
attention  of  those  who  preside  in  courts  of  justice." 

§  1 1 90.  Is  the  validity  of  a  contract  determined  by  the  law  of  the  place  where 
the  contract  is  Tnade^  or  by  that  of  the  place  where  it  is  to  be  performed f  Author- 
Uies  reviewed. 

The  first  question  which  the  instructions  present  is,  whether  the  agreement 
of  the  parties  is  controlled  by  the  law  of  Alabama  or  by  that  of  New  York. 
As  the  statute  of  Alabama  declares  a  marriage  between  persons  related  as  are 
the  parties  void  and  criminal,  if  the  law  of  Alabama  controls,  no  agreement, 
having  such  a  marriage  as  its  consideration,  can  be  enforced.  The  ruling  upon 
the  trial  proceeded  upon  the  theory  that  the  agreement  was  governed  by  the 
law  of  New  York,  because  the  promises  were  to  be  fulfilled  in  New  York. 

It  would  seem  that  the  question  whether  the  validity  of  a  contract  made  in 
one  place  and  to  be  performed  in  another  is  to  be  determined  by  the  law  of  the 
place  where  the  contract  is  made,  or  by  the  law  of  the  place  of  performance, 
could  not,  al^his  day,  be  a  doubtful  or  open  one.  There  is,  certainly,  very  high 
authority  to  sustain  the  ruling  on  the  trial.  In  Story's  Confiict  of  Laws, 
§  242,  the  rule  is  stated  thus:  '*  Generally  speaking,  the  validity  of  a  contract 
is  to  be  decided  by  the  law  of  the  place  where  it  is  made,  unless  it  is  to  be  per- 
formed in  another  country ;  for,  as  we  shall  presently  see,  in  the  latter  case,  the 
law  of  the  place  of  performance  is  to  govern.''  Again,  the  learned  author 
says  (§280):  ^^The  rules  already  considered  suppose  that  the  performance 
of  the  contract  is  to  be  in  the  place  where  it  is  made,  either  expressly  or  by 
tacit  implication.  But,  when  the  contract  is,  either  expressly  or  tacitly,  to  be 
performed  in  any  other  place,  there  the  general  rule  is,  in  conformity  with  the 
presumed  intention  of  the  parties,  that  the  contract,  as  to  its  validity,  nature, 
obligation  and  interpretation,  is  to  be  governed  by  the  law  of  the  place  of  per- 
formance." In  Andrews  v.  Pond,  13  Pet.,  65,  the  doctrine  is  briefly  stated 
thus;  ^^  The  general  principle  in  relation  to  contracts  made  in  one  place,  to  be 
executed  in  another,  is  well  settled.  They  are  to  bo  governed  by  the  law  of 
the  place  of  performance."  On  the  other  band,  the  rule  is  laid  down  in  a  very 
recent  case  (Scudder  v.  Union  National  Bank,  91 TJ.  S.,  406),  as  follows:  "  Ma^ 
ters  bearing  upon  the  execution,  the  interpretation  and  the  validity  of  a  con- 
tract are  determined  by  the  law  of  the  place  where  the  contract  is  made.  Mat- 
ters connected  with  its  performance  are  regulated  by  the  law  prevailing  at  the 
place  of  performance.  Matters  respecting  the  remedy,  such  as  the  bringing  of 
snitS)  admissibility  of  evidence,  statutes  of  limitation,  depend  upon  the  law  of 
the  place  where  sUit  is  brought."  The  question  in  that  case  was,  whether  a 
parol  promise,  made  in  Illinois,  to  accept  a  bill  payable  in  Missouri,  was  a  con- 
tract governed  by  the  law  of  Illinois  or  Missouri ;  and  it  was  held  to  be  an 
Illinois  contract  and  governed  by  the  law  of  that  state.    The  court  says,  that 
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the  contract  to  pay  the  biU  was  a  different  contract  from  that  of  acceptance. 
The  parol  promise,  being  valid  by  the  law  of  Illinois,  was  valid  everywhere. 
This  was  all  it  was  necessary  to  decide,  and,  while  the  statement  of  the  general 
principles  of  the  law  relative  to  contracts  made  in  one  state  to  be  performed  in 
another -is  entitled  to  great  respect,  irom  the  high  authority  of  the  court  from 
which  it  was  enunciated,  it  is  not  controlling  upon  the  present  question,  and 
will  be  found  quite  inadequate  in  its  application  to  a  great  variety  of  cases  which 
present  questions  of  the  conflict  of  laws.  So  far  as  the  validity  of  a  contract 
depends  upon  the  formalities  requisite  to  its  binding  force,  the  general  rule  ex- 
pressed by  t?he  text  writers  is,  that  the  test  depends  upon  the  law  of  the  place 
where  the  contract  is  made.  Westlake,  art.  175.  An  illustration  is  the  case 
of  an  unstamped  contract  made  in  a  country  where  a  stamp  is  required.  £v«K 
in  this  case  the  authorities  conflict,  and  Judge  Story  says  it  might  be  different 
if  the  contract  were  payable  in  another  country  where  no  stamp  is  required. 
Story's  Conflict  of  Laws,  §  260,  and  notes.  Wharton  (Conflict  of  Laws, 
1st  ed.,  §  401)  states  the  general  rule  to  be,  that  obligations,  in  respect  to 
their  mode  of  solemnization,  are  subject  to  the  locxiB  regit  actum.  The  validity 
of  a  contract  may  depend  upon  the  capacity  of  the  parties,  or  the  forms  of 
authentication,  or  the  nature  of  the  consideration;  and  it  certainly  cannot  be 
accepted  as  an  universal  criterion,  that  the  validity  or  invalidity  of  a  contract 
is  to  be  determined  by  the  law  of  the  place  where  the  contract  is  made.  As 
respects  the  capacity  of  parties,  the  law  of  domicile  may  dominate  the  law  of 
the  place  of  the  contract,  when  rights  of  person,  as  distinct  from  rights  of 
property,  are  concerned  (2  Parsons  on  Cont.,  5th  ed.,  572  to  574,  and  notes), 
and,  as  respects  the  consideration,  a  contract  may  be  invalid  by  the  law  of  the 
place  of  the  making,  because  prohibited  by  the  local  law,  an(Lyet  be  valid 
when  to  be  performed  in  another  place  or  where  brought  in  question  elsewhere. 
In  disposing  of  the  many  vexed  questions  that  arise  under  the  qualifications  of 
the  general  rules,  the  courts  are  frequently  obliged  to  fall  ^  back  upon  the  prin- 
ciple, that  only  such  claims  will  be  regarded  as  having  a  legal  foundation  as 
are  maintainable  in  the  place  where  the  suit  is  brought.     Wharton,  §  401,  o. 

In  the  present  case,  the  question  arises,  whether  the  validity  of  the  contract, 
as  respects  the  capacity  of  the  parties  to  it,  depends  upon  the  law  of  Alabama, 
where  the  contract  was  made,  or  of  New  York,  where  it  was  to  be  performed. 
Although  the  laws  of  Alabama  do  not  in  terms  incapacitate  persons  related  as 
are  these  parties  from  agreeing  to  marry  each  other,  the  statute  does  incapaci- 
tate them  from  contracting  the  marriage  relation.  Neither  party  could  acquire 
any  rights,  or  be  subjected  to  any  liabilities,  by  the  agreement,  because  of  the 
statutory  disability.  To  all  intents  and  purposes  the  agreement  was  void  be- 
cause of  the  disability  of  the  parties  by  the  laws  of  Alabama,  unless  it  is  saved 
because  it  was  to  be  performed  in  New  York, 

As  to  the  capacity  of  parties  to  enter  into  a  contract,  it  must  be  accepted  as 
the  general  rule  that  the  law  of  the  place  where  the  contract  is  made  must  be 
the  test.  Story's  Conflict  of  Laws,  §  103.  The  right  of  every  state  to  pre- 
scribe the  conditions  which  determine  the  personal  status  of  its  own  citizens  is 
unquestioned  (1  Burge's  Col.  &  For.  Laws,  196),  but  the  most  contradictory 
opinions  prevail  as  to  the  extraterritorial  operation  of  these  conditions.  By 
some  of  the  authorities  it  is  held  that,  where  a  statute  of'  domicile  confers, 
abridges  or  destroys  capacity,  whether  this  capacity  be  generally  for  the  pos- 
session of  rights  or  specially  for  the  exercise  of  business,  then  such  status 
attaches  to  the  subject  wherever  he  may  stray,  and  is  to  be  regarded  as  con- 
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clasive  by  all  foreign  courts.  Wharton,  §  91 ;  2  Parsons  on  Cont.  (6th  ed.),  572 ; 
Story's  Confl.  of  Laws,  §  65.  Bat  the  result  of  the  English  and  American 
authorities  is  to  the  contrary,  and  the  incapacity  of  the  domicile  of  the  party 
is  not  permitted  to  shield  him  from  obligations  which  he  could  otherwise  law- 
fully assume  at  the  place  where  they  are  incurred.  Story's  Confl.  of  Laws, 
§§  101,  102;  Wharton,  §  115. 

That  this  contrariety  of  opinion  still  exists  is  shown  by  a  very  recent  case  in 
England  (Sottomayer  v.  De  Barros,  L.  R.,  5  Prob.  Div.,  94),  in  which  Sir 
James  Hannen  takes  occasion  to  criticise  the  views  expressed  by  the  lord  jus- 
tices, in  the  court  of  appeal,  in  the  same  case  (L.  B.,  3  Prob.  Div.,  1),  upon  an 
appeal  from  the  decision  of  Sir  E.  Phillimore.  L.  R,  2  Prob.  Div.,  81.  Sir 
James  Hannen  says:  ''The  lord  justices  appear  to  have  laid  down  as  a  prin- 
ciple of  law,-  a  proposition  which  was  much  wider  in  its  terms  than  was  neees* 
sary  for  the  determination  of  the  case  before  them.  It  is  thus  expressed:  ' It 
is  a  well-recognized  principle  of  law  that  the  question  of  personal  incapacity 
to  enter  into  any  contract  is  to  be  decided  by  the  law  of  domicile; '  and  again, 
'  As  in  other  contracts,  so  in  that  of  marriage,  personal  capacity  must  depend 
on  the  law  of  domicile.'  It  is,  of  course,  competent  for  the  court  of  appeal  to 
lay  down  a  principle  which,  if  it  forms  the  basis  of  a  judgment  of  that  cottrt, 
must,  unless  it  be  disclaimed  by  the  house  of  lords,  be  binding  in  all  future 
cases.  But  I  trust  that  I  may  be  permitted,  without  disrespect,  to  say  that  the 
docrine  thus  laid  down  has  not  hitherto  been  'well  recognized.'  On  the  con- 
trary, it  appears  to  me  to  be  a  novel  principle,  for  which,  up  to  the  present 
time,  there  has  been  no  English  authority.  What  authority  there  is  seems  to 
me  to  be  the  other  way.  Thus,  in  the  case  of  Male  ti.  Boberts,  3  Esp.,  163,  the 
contract  on  which  the  defendant  was  sued  was  made  in  Scotland.  The  defense 
was  that  the  plaintiff  was  an  infant.  But  Lord  Eldoti  held  the  defense  bad, 
saying:  'If  the  law  of  Scotland  is  that  such  a  contract  as  the  present  could 
not  be  enforced  against  an  infant,  that  should  have  been  given  as  evidence. 
The  law  of  the  country  where  the  contract  arose  must  govern  the  contract,' 
Sir  £.  Simpson,  in  the  case  of  Scrimsbire  v.  Scrimshire,  2  Uagg.  Cons.,  413, 
when  dealing  with  the  subject,  says:  '  These  authorities  show  that  all  contracts 
are  to  be  considered  accprding  to  the  laws  of  the  country  where  they  are  made. 
And  the  practice  of  civilized  countries  has  been  conformable  to  this  doctrine, 
and  by  the  common  consent  of  nations  has  been  so  received.'  This  is  the  view 
of  the  subject  which  is  expressed  by  Burge,  vol.  I,  ch.  4,  p.  132,  and  by  Story, 
Conflict  of  Lawa.  sea  103;  and  Sir  C.  Cresswell  in  Simoniii  v.  Mallac,  2  Sw.  & 
Tr.,  77,  says:  'In  general,  the  personal  competency  of  individuals  to  contract 
has  been  held  to  depend  on  the  law  of  the  place  where  the  contract  was  made.' 
If  the  English  reports  do  not  furnish  more  authority  on  the  point,  it  may,  per- 
haps, be  referred  to  its  not  having  been  questioned.  I  cannot  but  think,  there- 
fore, that  the  learned  lords  justices  would  not  desire  to  base  their  judgment  on 
so  wide  a  proposition  as  that  which  they  have  laid  down  with  reference  to  the 
personal  capacity  to  enter  into  all  contracts." 

Upon  principle,  no  reason  can  be  alleged  why  a  contract  void  for  want  of 
capacity  of  the  party  at  the  place  where  it  is  made  should  be  held  good  be- 
cause it  provides  that  it  shall  be  performed  elsewhere,  and  nothing  can  be 
fonnd  in  any  adjudication  or  text  book  to  support  such  a  conclusion.  It  is  a 
solecism  to  speak  of  that  transaction  as  a  contract  which  cannot  be  a  contract 

because  of  the  inability  of  the  persons  to  make  it  such. 
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§  1191.  As  to  ^^ place  of  performance  "  of  the  mar^*iage  contract. 

When  the  authorities  which  declare  that  the  obligation,  interpretation,  nat- 
ure and  validity  of  a  contract  made  in  one  place,  which  is  to  be  performed 
in  another,  are  to  be  determined  by  the  law  of  the  place  of  performance,  are 
examined,  it  will  be  found  that  the  term  ^^  validity"  refers  to  the  conditions  of 
the  contract  and  the  extent  and  nature  of  its  obligation*  as  to  which  the  agree- 
ment will  be  upheld  or  defeated  according  to  the  sanctions  or  the  prohibitions 
of  the  law  of  the  place  where  the  parties  have  located  the  transaction.  But,  if 
it  should  be  conceded  that  the  law  of  the  place  of  performance  of  the  contract 
is  the  law  which  determines  its  validity  in  all  respects,  the  question  then 
arises,  whether  the  place  of  performance  of  an  agreement  to  marry  is  the  place 
where  the  marriage  is  to  be  solemnized,  or  whether  it  is  not  that  place  where 
the  parties  are  to  reside  and  discharge  their  marital  relations.  The  instructions 
on  the  trial  assumed  that  the  place  of  solemnization  was  the  place  of  perform- 
ance. 

The  word  marriage  is  used  in  two  different  senses  —  the  one  denoting  the 
act  of  entering  into  the  marriage  relation;  the  other  the  relation  itself.  In  the 
latter  sense,  it  is  defined  as  the  civil  status  of  one  man  and  one  woman  united 
in  law  for  life,  under  the  obligation  to  discharge  to  each  other,  and  to  the  com- 
munity, those  duties  which  the  community  by  its  laws  imposes.  1  Bishop  on 
Marr.  and  Divorce,  §  3.  The  general  rule  is,  undoubtedly,  that  a  marriage 
good  by  the  law  of  the  place  of  solemnization  is  good  everywhere.  It  is 
unnecessary  to  refer  to  the  exceptions,  such  as  polygamous  or  incestuous  mar- 
riages. The  rule  rests  upon  considerations  of  policy.  *'  From  the  infinite  mis- 
chief that  must  necessarily  arise  to  the  subjects  of  all  nations  with  respect  to 
legitimacy,  successions,  and  other  rights,  if  the  respective  laws  of  different 
countries  were  only  to  be  observed  as  to  marriages  contracted  by  the  subjects 
of  those  countries  abroad,  all  nations  have  consented,  or  must  be  presumed  to 
consent,  for  the  common  benefit  and  advantage,  that  such  marriages  shall  be 
good  or  not  according  to  the  laws  of  the  country  where  they  are  made."  "  By 
observing  this  law  no  inconvenience  can  arise;  but  infinite  mischief  will  ensue 
if  it  is  not."     Scrimshire  v.  Scrimshire,  2  Hagg.  Cons.,  417,  418. 

§  1192.  the  place  where  the  parties  are  to  be  domiciled  is  the  ^^ place  of 

performance?^ 

The  question  here  is  not,  whether  the  place  of  solemnization  of  a  marriage 
controls  the  status  of  the  parties,  but  whether  the  place  of  solemnization  is  the 
place  of  performance  of  an  agreement  to  marry.  The  promise  is  to  enter  into 
a  relation  to  which  the  state  where  the  parties  are  to  be  domiciled  can  attach 
its  own  conditions,  both  as  to  the  creation  and  duration  of  the  relation.  If 
the  parties  here  contemplated  making  Alabama  their  domicile,  their  promise  to 
marry  could  not  be  substantially  fulfilled  without  abandoning  their  intention; 
because  in  Alabama  they  would  have  been  not  only  social  outlaws  but  crimi- 
nals. It  cannot  be  said  that  the  domicile  which  the  parties  to  an  agreement 
of  marriage  contemplated  is  not  one  of  the  material  elements  of  the  transac- 
tion in  view.  On  the  contrary,  it  is  of  the  very  essence  of  the  contract;  and 
when  it  is  found  that  the  parties  cannot  enter  into  the  marriage  relation  with- 
out expatriating  themselves,  it  would  seem  that  either  party  would  be  justi- 
fied in  receding  from  the  arrangement.  It  is,  therefore,  the  most  reasonable 
conclusion,  that  the  place  where  the  parties  are  to  be  domiciled  is  the  place  of 
performance  of  the  marriage  contract,  both  because  the  substantial  consequences 
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of  the  act  to  be  performed  are  fixed  by  the  law  of  the  domicile,  and  because 
the  presumed  intentioQ  of  the  parties  to  the  agreement  cannot  otherwise  be 
effectuated.  It  will  thus  be  seen,  that  whether  the  validity  of  the  agreement 
depends  upon  the  law  of  the  place  where  the  contract  was  made,  or  that  of 
the  place  where  it  was  to  be  performed,  the  ruling  at  the  trial  cannot  be  upheld. 

If  these  conclusions  are  correct,  it  is  unnecessary  to  decide  whether  or  not 
an  agreement  to  marry  between  persons  related  as  are  the  parties  is  one  which 
will  be  enforced  by  the  law  of  this  state.  But  as  this  point  has  been  fully 
argued  by  counsel,  and  will  quite  probably  require  decision  upon  another  trial, 
in  Tiew  of  some  evidence  offered  on  the  former  trial,  it  is  proper  that  it  be  con- 
sidered now. 

§  11 93.   What  marriages  are  void  for  conmnguinity. 

It  is  insisted,  for  the  defendant,  that  if  the  agreement  between  the  parties  is 
a  ]New  York  contract,  yet  it  cannot  be  enforced,  first,  because  a  marriage  be- 
tween the  parties  would  have  been  a  voidable  marriage,  which  either  party 
could  procure  to  be  annulled  at  any  time  during  the  lives  of  both;  and,  second, 
if  the  marriage  would  not  have  been  a  voidable  one,  an  agreement  to  marry 
between  persons  related  as  are  the  parties  is  contrary  to  public  policy,  because 
offensive  to  decency  and  the  purity  of  domestic  life,  and,  therefore,  will  not  be 
enforced.  The  case  is  to  be  considered  as  though  the  partie's  were  nephew  and 
aunt;  as  relatives  of  the  half  blood  are,  equally  with  those  ^l  the  whole  blood, 
included  in  those  degrees  of  consanguinity  within  which  marriages  are  deemed 
incestuous.  Horner  v.  Horner,  1  Hagg.  Cons.,  353;  Regina  t^.  Brighton,  1  Best 
&  S.,  447;  People  v.  Jenners,  5  IVfich.,  318;  1  Bishop  on  Marr.  and  Divorce, 
§  317.  Marriages  between  persons  in  the  direct  lineal  line  of  consanguinity, 
and  between  brothers  and  sisters  in  the  collateral  line,  are  incestuous  and  void, 
as  against  the  law  of  nature.  Sutton  v,  Warren,  10  Mete,  451;  Hiram  v. 
Pierce,  45  Me.,  367;  Wightman  v.  Wightman,  4  Johns.  Ch.,  343.  In  the  last 
cited  case  Chancellor  Kent  expressed  the  opinion,  that,  in  the  absence  of  legis- 
lation, it  could  not  be  maintained  that  marriages  between  persons  of  a  remote 
degree  of  consanguinity  can  be  declared  void.  A  marriage  between  nephew 
and  aunt  was  prohibited  by  the  canon  law  of  England,  and  this  prohibition 
was  incorporated  into  various  statutes  of  Henry  YIIL,  and  the  distinction  be- 
tween void  and  voidable  marriages  has  become  crystallized  into  the  later  law  of 
England.  Such  marriages,  while  not  void,  were  voidable  by  the  sentence  of 
the  ecclesiastical  courts,  pronounced  during  the  life-time  of  both  parties. 
Wbether*this  distinction  has  ever  obtained  in  our  own  country  is  an  open  ques- 
tion, but  that  it  has  never  obtained  in  this  state  is  authoritatively  settled.  The 
commentators  recognize  it  as  a  part  of  the  body  of  law  brought  to  the  colonies 
by  our  ancestors  and  adopted  by  us;  but,  in  Burtis  v.  Burtis,  1  Ilopk.,  557,  the 
question  was  examined  by  the  chancellor,  in  the  light  of  the  provincial  history 
of  New  York,  and  he  concluded  that  the  law  of  England  concerning  divorces 
and  matrimonial  causes  was  never  adopted  in  the  colony  of  New  York,  in  fact 
or  practice,  and  was  never  the  law  of  the  colony,  and  that  the  statutes  of  the 
state  were  clearly  original  regulations,  intended  to  authorize  divorces  in  cases 
in  which  no  divorce  could  before  be  obtained,  and  he  says:  ''To  consider  these 
statutes  as  an  adoption  of  the  English  law  of  divorces  would  be  a  violent  per- 
version of  the  language  and  intention  of  the  legislature."  This  case  is  followed 
by  Palmer  v.  Palmer,  1  Paige,  276,  to  the  effect  that  the  court  of  chancery 
has  DO  power  to  decree  a  dissolution  of  the  marriage  contract  except  in  the 
special  cases  provided  for  by  statute,  and  has  never  been  questioned  by  the 

401 


§  1194.      CONTRACra— CONSTRUCTION  AND  INTERPRETATION. 

courts  of  this  state.  See,  also,  Perry  v.  Perry,  2  Paige,  501.  It  must  be  held, 
therefore,  that  the  consanguinity  of  the  parties  would  not  render  their  marriage 
a  voidable  marriage  in  this  state.  But  it  by  no  means  follows  that  an  agree- 
ment to  marry  between  persons  thus  related  will  be  tolerated.  It  is  one  thing 
to  adjudge  that,  after  marriage,  the  consanguinity  of  the  parties  cannot  be  in- 
voked to  annul  the  marriage,  and  quite  another  to  decide  whether  an  agreement 
for  marriage  between  persons  so  nearly  related  should  be  sanctioned.  In  the 
one  case  the  bastardizing  of  the  issue  and  the  unsettling  of  successions  would 
furnish  decisive  reasons  why  the  marriage  should  not  be  annulled.  When  the 
parties  have  not  consummated  their  agreement  these  reasons  cannot  apply. 

§  1 1 94.  Whether  an  agreement  to  Tnarry  between  nepliew  and  aunt  contrary 
to  morality, 

^N'otwithstanding  the  extensive  research  of  counsel  no  case  has  been  found 
which  determines  whether  an  agreement  for  a  marriage  between  a  nephew  and 
aunt  is  obnoxious,  as  contravening  morality  or  public  policy.  Such  marriages 
are  expressly  prohibited  by  the  civil  law,  by  the  laws  of  England,  and  by  the 
statutes  of  many  of  our  own  states.  Where  such  marriages  are  prohibited 
the  question  would  not  arise,  because  it  would  not  be  attempted  to  recover 
damages  for  the  breach  of  an  unlawful  contract;  and  it  is  not  improbable  that 
the  question  has  not  been  presented  to  the  courts  of  the  states  where  there  is 
no  statutory  prohibition,  because  such  marriages  are  felt  to  be  so  unnatural  and 
revolting  that  they  have  been  very  rare,  and  but  few  persons  have  been  found 
willing  to  contemplate  such  a  union.  The  peculiar  circumstances  of  the  pres- 
ent case  went  far  to  justify  the  jury  in  an  ^attempt  to  punish  the  defendant. 
He  was  a  man  of  education,  a  physician  of  prominence,  many  years  the  senior 
of  the  plaintiff,  and,  having  overcome  her  scruples  against  the  engagement, 
held  her  to  her  promises  until  she  had  lost  her  youth  and  health  and  sacrificed 
her  prospects  in  life;  and  the  jury,  doubtless,  were  satisfied  that  she  brought 
this  action  rather  to  punish  him  for  his  selfish  and  dishonorable  treatment  than 
to  obtain  pecuniary  recompense  for  her  own  injury.  These  considerations,  of 
course,  can  have  no  influence  here,  and  her  case  must  stand  or  fall  by  the  inflexi- 
ble rules  which,  while  they  may  be  harsh  in  the  particular  case,  are,  neverthe- 
less, the  universal  test. 

The  fact  that  marriages  between  persons  so  related  are  so  commonly  pro- 
hibited by  legislation  in  those  communities  which  are  among  the  most  advanced 
in  moral  and  intellectual  progress  must  be  deemed  high  evidence  of  the  gen- 
«  erally  prevailing  public  sentiment  on  the  subject.  Whether  this  ^sentiment 
finds  its  origin  in  the  mandate  of  divine  law,  or  the  belief  that  such  unions  are 
a  violation  of  the  physical  laws  of  nature,  or  in  the  conviction  that  to  tolerate 
such  alliances  would  impair  the  peace  of  families  and  lead  to  domestic  licen- 
tiousness, its  existence  must  be  acknowledged  and  traced  to  some  or  all  of 
these  sources.  The  statutes  of  Henry  YIIL,  prohibiting  such  marriages,  are^ 
but  a  reattirmation  of  the  Levitioal  law.  Begina  v,  Chadwick,  12  Jur.,  part  1, 
174  While  the  Levitical  law  is  not  binding  as  a  rule  of  municipal  obedience, 
it  has  been  judicially  declared  to  be  a  moral  prohibition,  and,  as  such,  binding 
upon  all  mankind  (Harrison  v.  Burwell,  2  Yent.,  9),  and  it  is  now  incorporated 
into  the  statutes  of  England,  by  the  act  of  5  and  6  William  lY.,  oh.  54.  la 
Illinois,  it  is  held  that  such  a  marriage  ^^  is  prohibited  by  the  laws  of  God," 
within  the  meaning  of  a  statute  of  that  state.  Bonhan  v.  Badgley,  2  Grilm., 
622.     In  Parker's  Appeal,  44  Penn.  St.,  309,  312,  the  court,  while  holding  that 

Boch  a  marriage  was  not  void  under  the  laws  of  Pennsylvania,  took  occasioa 
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to  say:  ^'We  cannot  refrain  from  stating  that  scfch  connections  are  destr act- 
ive of  good  morals  and  should  be  frowned  upon  by  the  community." 

Between  what  degrees  of  consanguinity  the  line  is  to  be  found  which  deter^ 
mines  what  marriages  are  unobjectionable  and  what  are  not  to  be  tolerated,  it  is 
not  necessary  to  decide;  but  the  better  opinion  would  seem  to  be,  that  mar- 
riages should  not  be  sanctioned  in  any  nearer  degree  than  that  of  cousins 
german.  A  marriage  between  uncle  and  niece,  or  nephew  and  aunt,  would 
certainly  shock  the  sentiment  of  any  enlightened  community;  and  this,  In  the 
absence  of  any  other  test  of  the  propriety  or  decency  of  things,  should  be  ac- 
cepted as  controlling.  It  can  hardly  be  doubted  that,  if  the  parties  here  had 
become  husband  and  wife,  they  would  have  been  regarded  as  joined  in  an  un- 
natural union,  and  as  victims  of  a  corrupted  moral  taste,  to  be  pitied  and 
avoided,  if  not  as  objects  of  detestation.  In  this  view,  the  plaintiff  may  con- 
sider herself  fortunate  that  she  has  been  saved  from  such  a  future  by  the 
selfish  and  perfidious  conduct  of  the  defendant. 

A  new  trial  is  granted. 

KELLOGG  V,  MILLER. 
(Circuit  Court  for  Nebraska:  2  McCrary,  895-408.    188L) 

Statement  of  Facts. —  This  was  a  suit  to  foreclose  a  mortgage.  The  de- 
fense was  usury.  The  facts  were  that  the  money  was  borrowed  in  New  York, 
at  ten  per  cent,  interest,  which  was  in  that  state  a  usurious  rate  of  interest, 
but  it  was  a  lawful  rate  in  Nebraska.  The  contract  was  that  the  loan  should 
be  secured  by  mortgage  on  Nebraska  lands.  The  mortgage  in  question  was 
duly  executed,  in  pursuance  of  this  contract. 

Opinion  by  McCbary,  J. 

By  the  law  of  New  York  a  contract  for  the  payment  of  more  than  seven 
per  cent,  per  annum  interest  on  money  borrowed  is  absolutely  void.  If,  there- 
fore, the  contract  sued  on  in  this  case  is  a  New  York  contract,  and  to  be  gov- 
erned by  the  New  York  statute,  it  cannot  be  enforced.  If,  on  the  other  hand, 
it  is  a  Nebraska  contract,  and  to  be  governed  by  the  Nebraska  statute,  it  is 
valid.  To  aid  us  in  the  cfetermination  of  the  question,  what  law  shall  be  ap- 
plied, we  have  the  following  undisputed  facts: 

1.  That  complainant  is,  and  was  at  the  time  of  the  contract,  a  resident  and 
citizen  of  the  state  of  New  York,  and  that  defendant  is,  and  was  at  said  time, 
a  resident  and  citizen  of  Nebraska.  2.  That  the  terms  of  the  loan  were 
agreed  upon  in  New  York,  and  it  was  there  agreed  that  it  should  be  secured 
by  mortgage  upon  lands  in  Nebraska  and  by  bond,  both  to  be  executed  in 
Nebraska.  3.  That  afterwards  the  bond  and  mortgage  were  executed  by  re- 
spondents, J.  G.  Miller  and  wife,  in  Nebraska,  and  sent  by  mail  to  R  H.  Mil- 
ler, in  Le  Roy,  New  York,  by  whom  they  were  at  that  place  delivered  to 
complainant.  4.  The  money  was  actually  paid  to  respondent,  Jason  G.  Miller, 
through  bis  agent  in  New  York.  5.  The  bond  stated  on  its  face  no  place  of 
payment.  6.  The  loan  was  made  with  the  understanding  that  the  bond  and 
mortgage  would  be  executed  in  Nebraska,  and  that  the  interest  should  be  ac- 
cording to  the  law  of  Nebraska. 

§  1195.  A  rule  for  the  construction  of  contracts  as  to  t/ie  ]?lace  where  made 
and  where  to  be  executed. 

It  is  to  be  observed,  in  the  first  place,  that  the  law  will  not  so  construe  a 
contract  as  to  make  it  void  if  it  will  reasonably  bear  a  different  construction 
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making  it  valid ;  and  the  defense  of  usury,  especially  where  the  penalty  is  the 
forfeiture  of  the  whole  debt,  must  be  established  by  a  clear  preponderance  of 
testimony.  1  Jones  on  Mortgages,  sec.  643,  and  cases  cited^  It  is  not  to  be 
doubted  that  a  contract  fairly  and  honestly  made  between  a  citizen  of  Nebraska 
and  a  citizen  of  New  York,  whereby  the  latter  agrees  to  loan  to  the  former  a 
sum  of  money  at  a  rate  of  interest  lawful  in  Nebraska,  to  be  secured  by  mort- 
gage upon  lands  in  Nebraska,  and  to  be  performed  in  and  governed  by  the  law 
of  that  state,  i^  a  valid  contract,  even  if  actually  executed  in  New  York. 
"Where  the  contract  is  made  in  one  place  and  is  to  be  performed  in  another 
place,  .  .  .  the  law  of  this  last  place  must  determine  the  force  and  effect 
of  the  contract,  for  the  obvious  and  strong  reason  that  parties  who  agreed  that 
a  certain  thing  should  be  done  in  a  certain  place  intended  that  a  legal  thing 
should  be  done  there,  and  therefore  bargained  with  reference  to  the  laws  of  the 
place,  not  in  which  they  stood,  but  in  which  they  were  to  act."  Parsons,  Mer- 
cantile Law,  p.  821. 

§  1196.  The  contract  in  this  case  was  to  be  performed  in  Nebraska. 

This  rule  applies  here,  if  we  may  assume  that  the  contract  was  to  be  per- 
formed in  Nebraska ;  and  that  it  was  to  be  performed  there  seems  to  be  clear 
in  view  of  the  following  facts:  (1)  No  place  of  performance  is  named.  (2) 
The  obligor  resided  there.  (3)  The  land  mortgaged  is  situated  there;  and 
(4)  The  bond  and  mortgage  were  executed  there. 

Says  the  same  author:  "If  the  contract  be  made  by  letter  or  by  separate 
signatures  to  an  instrument,  the  contract  is  then  made  where  that  signature  is 
put  to  it,  or  that  letter  is  written,  which  in  fact  completes  the  contract." 
Although  certain  preliminary  negotiations  were  had  in  New  York,  yet  the  con- 
tract was  consummated,  so  far  as  Miller  was  concerned,  when  he  executed  the 
bond  and  executed,  acknowledged  and  recorded  the  mortgage  in  Nebraska,  and 
deposited  them  in  the  postoffice  directed  to  bis  brother  in  New  York,  to  be  by 
him  delivered  to  complainant.  That  is  the  place  where  the  signature  was  put 
to  these  papers  which  in  fact  completed  the  contract.  It  is  said  that  the  de- 
livery was  in  New  York,  and  that  the  contract  was  not  consummated  until  the 
papers  were  delivered.  But  the  proof  shows  that  the  parties  agreed  that  the 
bond  and  mortgage  should  be  executed  in  Nebraska;  that  the  mortgage  should 
be  recorded  there,  and  that  after  recording  the  papers  should  be  sent  to  New 
York  to  the  complainant.  .  Under  these  circumstances,  I  think  that  a  delivery 
of  the  mortgage  to  the  recorder  for  record  was  a  sufficient  delivery  to  the 
grantee.  Cooper  v.  Jackson,  4  Wis.,  537;  Marterman  v.  Chich,  23  111.,  72; 
Hedge  v.  Drew,'12  Pick.,  141;  Jackson  v,  Cleveland,  125  Mich.,  94;  Boody  w. 
Davis,  20  N.  H.,  140. 

§  1 1 97.  As  a  general  rule  2>(irties  may  agree  as  to  what  law  shall  govern  their 
contract 

But  it  is  not  necessary  to  place  the  decision  of  the  case  upon  the  ground  that  the 
contract  was  to  be  performed  in  Nebraska.  It  is  now  well  settled  by  author- 
ity, as  it  is  certainly  well  supported  by  reason,  that  a  citizen  of  one  state  may 
loan  money  to  a  citizen  of  another  state,  and  contract  for  the  rate  of  interest 
allowed  by  the  law  of  the  latter,  especially  in  a  case  like  the  present,  where  the 
money  is  to  be  used  in  the  latter  state,  and  is  secured  by  a  mortgage  upon  lands 
located  there;  and  this  notwithstanding  the  place  of  payment  may  be  else- 
where. This  doctrine  constitutes  an  exception  to  the  general  rule  that  the  law 
of  the  place  where  the  contract  is  made  is  to  govern  in  enforcing  and  expound- 
ing it.    Thus  in  the  case  of  Arnold  v.  Potter,  22  la.,  194^  it  was  held  that  it  is 
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competent  for  citizens  of  different  states,  who  are  parties  to  a  promissory  note, 
to  contract  in  good  faith  for  the  rate  of  interest,  and  with  reference  to  the  law, 
of  the  statue  where  the  maker  resides  and  where  the  property  mortgaged  to 
secure  the  note  is  situated,  although  the  note  is  in  terms  payable  in  a  state 
different  from  the  residence  of  either,  and  the  rate  of  interest  reserved  is 
greater  than  the  legal  rate  of  the  state  where  the  note  is  made  or  where  by  its 
-terms  it  is  payable. 

In  that  case  Wright,  J.,  said :  *'  The  general  rule  is  well  settled  that  the  law 
of  a  place  where  a  contract  is  made  is  to  govern  in  enforcing  or  expounding 
it,  unless  the  parties  provide  for  its  execution  elsewhere;  in  which  case  it  is  to 
be  governed  by  the  law  of  the  latter  place.  The  parties  may,  however,  if  it  is 
made  in  one  place  to  be  executed  in  another,  stipulate  that  it  shall  be  governed 
by  one  or  the  other."  And  again:  "Nor  do  we  hold  that  a  citizen  of  one 
state  could  make  bis  note  in  another  to  a  resident  there,  payable  in  a  third, 
with  interest  as  allowed  in  a  fourth.  But  what  we  do  hold  is,  that  if  A.  of 
Iowa,  in  good  faith,  borrows  money  of  B.  of  Illinois,  gives  security  on  land  in 
Iowa,  and  they  in  good  faith  agree  that  the  law  of  Iowa  shall  govern,  that  a 
note  given  in  pursuance  of  said  contract  in  Illinois,  bearing  the  interest  allowed 
by  our  laws,  would  not  be  usurious."  And  the  same  rule  is  laid  down  by  Ohan- 
cellor  Kent,  who  says :  "  The  general  doctrine  is,  that  the  law  of  the  place  where 
the  contract  is  made  is  to  determine  the  rate  of  interest  where  the  contract  spe- 
cifically gives  interest;  and  this  will  be  the  case  though  the  loan  be  secured  by  a 
mortgage  on  land  in  another  state,  urUesa  there  be  circumstances  to  show  that  the 
parties  had  in  view  the  laws  of  the  latter  place  in  respect  to  interest.^^  2  Kent, 
Ck)m.  (12th  ed.),  460.  And  see  Newman  v.  Kershaw,  10  Wis.,  333 ;  Vliet  v.  Camp, 
13  Wis.,  221.  Lord  Mansfield  laid  down  the  rule  in  these  words:  '^The  law 
of  the  place  can  never  be  the  rule  where  the  transaction  is  entered  into  with  an 
express  view  to  the  law  of  another  country,  as  the  rule  by  which  it  is  to  be 
governed."    Robinson  v.  Bland,  2  Burr.,  1077,  1078. 

§  1198.  but  good  faith  is  necessary. 

In  applying  this  rule  in  this  case  there  is  but  a  single  question  of  fact  to  be 
considered,  and  that  is  the  question  of  good  faith.  Did  the  parties  in  good  faith 
agree  that  this  loan  should  be  made  according  to,  and  be  governed  by,  the 
law  of  Nebraska?  As  already  said,  the  law  will  presume  an  honest  intent, 
unless  there  is  something  in  the  nature  of  the  transaction  or  in  the  proof  to 
establish  the  contrary.  The  usury  la^v  of  New  York  is  a  statute  highly  penal 
in  character,  and  a  purpose  to  violate  it  will  not  be  presumed  in  the  absence  of 
clear  proof.  So  far  from  showing  clearly  a  purpose  on  the  part  of  complainant 
to  violate  that  statute,  I  think  the  contrary  appears.  That  the  parties  both 
understood  that  they  were  contracting  with  reference  to  the  law  of  Nebraska 
is  affirmatively  shown  by  the  testimony.  In  the  course  of  the  negotiations 
reference  was  continually  had  to  the  law  of  Nebraska  relating  to  interest.  The 
borrower  lived  there  and  represented  to  complainant  that  a  loan  at  ten  per  cent, 
under  the  l^^ws  of  Nebraska  would  be  lawful.  Advice  was  taken  as  to  the 
proper  mode  of  contracting  under  that  law,  and  out  of  abundance  of  caution  it 
was  decided  that  Miller  should  return  to  Nebraska  and  there  execute  the  bond 
and  mortgage  and  have  the  latter  recorded,  after  which  he  was  to  forward 
them  by  mail  to  complainant  in  New- York.  Respondent,  J.  G.  Miller,  himself 
admits  in  testimony  that  he  informed  complainant  that  the  legal  rate  of  interest 
in  Nebraska  was  ten  per  cent.,  and  that  complainant  informed  him  that  he 
wanted  to  make  the  contract  so  as  to  be  sure  of  that  rate  of  interest.     When 
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we  bear  in  mind  that  the  parties  had,  under  the  ciroamstances  in  which  they 
were  placed,  a  perfect  right  to  adopt  the  law  of  either  state,  provided  only  they 
did  so  in  good  faith,  and  that  they  wore  so  advised,  it  is  difficult  to  see  what 
sufficient  motive  they  could  have  had  to  resort  to  any  device  or  to  act  in  bad 
faith.  Men  do  not  ordinarily  prefer  to  violate  a  penal  statute  and  run  the  ri^k 
of  the  confiscation  of  valuable  property,  when  a  safe,  convenient  and  honest 
way  of  proceeding  is  open  before  them. 

It  only  remains  to  consider  some  facts  not  enumerated  above,  and  upon 
which  counsel  for  respondents  relies.  It  appears  that  at  the  time  of  the  original 
agreement  the  complainant  advanced  to  Miller  $4,500,  on  which  interest  at  ten 
per  cent,  was  charged  from  January  30, 1871,  to  March  15, 1871.  It  is  insisted 
that  as  to  this  sum  there  was  usury  under  the  law  of  New  York,  and  that  inas- 
.  much  as  the  $4,500  went  into  the  mortgage  debt  and  into  the  bond,  it  makes 
the  whole  bond  usurious.  But  it  is  clear  that  there  was  in  reality  but  one 
transaction,  to  wit:  A  loan  of  $15,000  to  a  citizen  of  Nebraska,  to  be  secured 
upon  land  in  that  state,  and  to  bear  ten  per  cent  per  annum  interest  according 
to  the  law  of  that  state.  This  being  so,  the  fact  that  pending  the  preparation 
and  execution  of  the  necessary  papers,  and  their  transmission  from  Nebraska  to 
New  York,  the  complainant  advanced  a  portion  of  the  loan  at  the  rate  of 
interest  agreed  upon,  was  not  a  violation  of  the  usury  laws  of  New  York. 

I  hold  that,  according  to  the  evidence  and  the  law,  the  entire  transaction 
from  the  beginning  was  conducted  with  reference  to  the  law  of  Nebraska  relat- 
ing to  interest,  and  must  be  judged  by  that  law  alone.  This  renders  it  quite 
unnecessary  to  go  into  the  question  whether  ten  per  cent,  interest  was  actually 
paid  in  New  York  upon  the  sum  advanced  on  the  loan,  or  any  part  of  it; 
because  if  it  is  so,  it  does  not  render  the  contract  usurious.  The  exceptions  to 
the  master's  report  are  overruled,  and  decree  will  be  entered  for  complainant  in 
accordance  with  the  said  report. 

MORGAN  V.  NEW  ORLEANS,  MOBILE  4fc  TEXAS  RAILROAD  COMPANY. 
(Circuit  Court  for  Louisiana:  2  Woods,  244-254.    1878.) 

Opinion  by  Bbadley,  J. 

Statement  of  Facts. — The  contract  in  this  case  was  made  for  the  purpose 
of  pntting  an  end  to  a  ruinous  competition  which  was  being  carried  on  between 
the  two  parties  to  it,  in  the  freight  and  passenger  business  between  Mobile  and 
New  Orleans,  and  for  uniting  their  interests  in  that  business  and  in  a  projected 
railroad  business  between  New  Orleans  and  Texas.  The  complainant  Charles 
Morgan  was,  and  had  long  been,  engaged  in  running  a  line  of  steamers  be- 
tween Mobile  and  New  Orleans,  the  line  being  supplemented  by  a  short  railroad 
running  from  Lake  Pontchartrain  to  the  latter  place,  called  the  Pontchartrain 
Railroad,  of  which  he  owned  the  majority  of  the  stock.  He  also  owned  a 
railroad  called  the  Opeloasas  road,  which  ran  from  the  Mississippi  river  opposite 
New  Orleans  to  the  Atchafalaya  river  at  Brashear  City,  where  it  connected 
with  a  line  of  steamers  running  to  Galveston  and  other  places  on  the  Texan 
coast,  being  connected  with  the  city  of  New  Orleans  by  means  of  a  ferry  at 
that  place*  The  complainant  also  had  a  charter  for  a  continuation  of  bis 
railroad  from  Brashear  City  westwardly-  and  northwesterly  to  the  Texas  state 
line.  The  railroad  company,  at  the  time  of  the  contract,  had  recently  completed 
a  railroad  between  Mobile  and  New  Orleans,  on  which  the  opposition  before 
referred  to  was  maintained  against  the  steamboat  business  of  the  complainant; 
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and  tbey  had  procured  a  charter  for  a  railroad  from  New  Orleans  to  the  state 
line  of  Texas,  and  expected  to  obtain  a  charter  for  a  continuation  of  the  said 
road  to  Houston  in  that  state ;  and  had  actually  constructed  a  road  west  of  the 
Mississippi  from  opposite  New  Orleans,  as  far  as  Donaldsonville. 

Under  these  circumstances,  it  became  (evidently  the  interest  of  the  parties  in 
some  way  to  compose  their  differences,  and  not  to  continue  an  opposition  which 
must  result  in  loss  to  them  both.  Th^  transportation  route  between  Mobile 
and  New  Orleans,  being  divided  between  two  powerful  interests,  could  not  bo 
a  very  valuable  property  to  either  of  them  unless  some  amicable  arrangement 
oould  be  made.  By  the  agreement  in  question,  an  attempt  was  made  to  form 
such  an  arrangement.  The  general  nature  of  it  was  as  follows:  Morgan,  on 
his  part,  agreed  to  convey  to  the  railroad  company  and  the  company  agreed  to 
purchase  the  property  which  he  had  in  the  line  between  Mobile  and  New 
Orleans,  for  the  sum  of  $797,800,  namely,  certain  wharves  and  wharf  prop- 
erty at  Mobile,  two  steamers,  the  Laura  and  the  Frances,  and  his  Pontchartrain 
railroad  stock,  amounting  to  five  thousand  and  seventy-eight  shares,  out  of 
seven  thousand  and  five  hundred  shares,  which  constituted  the  whole  capital. 
He  further  agreed  to  convey  to  the  company,  for  the  sum  of  $250,000  and 
interest  thereon  from  April  15,  1870,  his  railroad  rights  and  partly  constructed 
road  between  Brashear  City  and  Yermillionville,  about  sixty  miles,  and  from 
thence  west  and  north  to  the  Texas  line  and  to  Ked  river;  the  company  agree- 
ing to  complete  said  road  by  the  time  it  should  complete  its  muin  line  from 
Yermillionville  to  the  city  of  Houston.  Morgan  further  agreed  to  subscribe 
to  the  stock  and  securities  of  the  railroad  company  the  sum  of  $1,258,000,  on 
the  same  terms  as  the  other  subscribers  thereto  had  done,  and  the  price  of  the 
property  above  named  was  to  bo  taken  as  payment  of  his  subscription  as  far  as 
it  would  go;  the  balance  to  be  paid  by  him  in  cash.  The  securities  to  be  re- 
ceived by  him  for  his  said  subscription  were  to  be  $899,000  first  mortgage 
bonds  of  the  company  on  its  road  west  of  the  Mississippi,  and  $359,000  of 
second  mortgage  bonds  guarantied  by  the  state  of  Louisiana.  He  was  also  to 
receive  (like  the  other  subscribers)  income  bonds  and  stock  of  the  company  of 
each,  to  the  amount  of  his  subscription.  It  was  also  stipulated  in  the  agreement 
that  Morgan  should  have  for  the  sum  of  $250,000  cash,  that  portion  of  the 
Pontchartrain  railroad  running  along  the  levee  in  New  Orleans,  and  the  new 
depot  thereto  attached.  The  purpose  of  the  agreement  was  declared  to  be  to 
put  an  end  to  the  opposition  in  the  passenger  and  freight  business  between 
Mobile  and  New  Orleans,  and  to  concede  the  whole  business  to  the  company; 
and  Morgan  agreed  to  take  off  his  boats  within  fifteen  days,  and  not  to  run  or 
be  concerned  in  steamboats  on  that  line  for  fifteen  years  thereafter.  It  was 
further  agreed  that  the  gross  receipts  of  the  through  business  by  railroad  be- 
tween New  Orleans  and  Houston  should,  on  the  completion  of  the  railroad 
through  to  the  latter  city,  for  seven  years  thereafter,  be  stocked  and  divided 
between  the  parties  according  to  the  length  of  railroad  owned  by  each,  namely, 
Morgan^s  road  from  New  Orleans  to  Brashear  City,  and  the  company's  road 
from  New  Orleans  to  Houston,  including  the  branch  from  Brashear  to  Yor- 
milHoQvilie. 

The  agreement  was  made  and  executed  in  the  city  of  New  York,  where  Mor- 
gan and  the  officers  and  most  of  the  directors  of  the  company  resided;  and 
immediately  after  it  was  made,  measures  were  taken  to  execute  it  and  carry 
it  into  effect;  and  in  the  course  of  the  following  January,  February  and  March 
almofit  every  article  was  executed.     Morgan  subscribed  the  requisite  amount  to 
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the  securities  of  the  company,  in  New  York,  namely,  the  sum  of  $1,258,000, 
and  received  the  bonds  and  certificate  of  stock  which  the  agreement  called  for, 
and  conveyed  and  transferred  to  the  company  the  several  pieces  of  property 
which  he  was  to  convey  and  transfer,  namely,  the  wharves  and  wharf  property 
in  Mobile,  the  steamers  Laura  and  Frances,  the  Pontchartrain  railroad  stock, 
and  the  railroad  property  and  rights  northwest  of  Brashear  City;  and  paid  the 
cash  balance  required  to  make  up  his  subscription;  and  he  also  received  a  con* 
veyance  of  the  Pontchartrain  railroad  track  along  the  levee  in  New  Orleans, «ind 
paid  for  it  the  sum  of  $250,000  in  cash.  In  fact,  within  three  months  from  the 
time  of  making  the  agreement,  everything  was  done  to  effect  a  complete  execu- 
tion of  it,  except  the  construction  by  the  company  of  the  railroad  to  Houston, 
including  the  branch  road  from  Brashear  to  Vermillionville, 

In  addition  to  this,  the  firm  of  C.  A.  Whitney  &  Co.,  of  New  Orleans,  who 
were  the  general  agents  of  the  complainant  in  that  city,  and  had  managed  for 
him  the  business  between  Mobile  and  New  Orleans,  and  were  still  managing 
his  line  between  New  Orleans  and  Texas,  were  appointed  as  the  agents  of  the 
railroad  company,  and  acted  as  such  for  several  months,  namely,  from  the  date 
of  the  agreement  in  December,  1S71,  until  the  latter  part  of  the  following 
April,  and  Morgan  and  three  or  four  persons  named  by  him  were  elected  direct- 
ors of  the  company  in  place  of  others  who  resigned.  In  the  summer  of  1872, 
the  complainant  changed  the  gauge  of  his  road  from  New  Orleans  to  Brashear 
City,  so  as  to  correspond  with  that  of  the  defendants,  and  to  be  thus  prepared 
for  the  through  business  to  Houston,  and  in  July  he  received  one  instalment 
of  interest  on  the  bonds  received  by  him.  The  defendants  on  their  part,  during 
the  spring  and  summer  of  1872,  did  some  work  on  the  line  of  road  between 
Brashear  City  and  VermillionviUe,  but  never  laid  any  rails  there,  and  entirely 
suspended  operations  before  the  1st  of  September;  and  nothing  further  has 
ever  been  done  on  that  branch,  nor  has  the  road  been  completed  from  Donald- 
sonville  to  Vermillionville,  nor  has  any  part  of  it  been  constructed  between 
Vermillionville  and  Houston.  The  time  when,  by  the  act  granting  state  aid  to 
the  company  (on  which  great  reliance  was  placed),  and  when,  by  express  agree- 
ment with  the  state  of  Louisiana,  the  railroad  company  was  to  complete  its 
road  to  the  state  line,  was  the  7th  of  May,  1873;  and  it  was  to  complete  the 
line  to  Houston  within  six  months  thereafter  if  the  requisite  legislation  could 
be  obtained  from^  the  legislature  of  Texas. 

In  consequence  of  the  failure  of  the  company  to  furnish  funds  to  pay  its 
debts  in  Louisiana,  and  to  go  on  with  the  work  of  construction  of  the  railroads 
in  contemplation,  Whitney  &  Co.  resigned  the  agency  of  the  company  in  the 
latter  part  of  April,  1872,  and  they  and  Morgan  resigned  their  position  as  direct- 
ors. But  no  formal  demand  to  have  the  agreement  rescinded  was  made  by 
the  complainant  until  he  filed  the  bill  in  the  present  case,  which  was  on  the 
30th  of  Miiy,  1873,  shortly  after  the  expiration  of  the  time  for  completing  the 
road  to  ihe  Sabine  river. 

The  bill  states,  and  it  is  not  denied,  that  the  company  failed  to  pay  interest 
on  its  securities  as  early  as  October,  1872,  and  that  the  trustees  of  the  first 
mortgage  of  the  road  between  Mobile  and  New  Orleans  had  taken  possession 
thereof,  and  had  received  the  sanction  of  the  court  thereto ;  and  that  proceedings 
had  been  commenced  for  a  sale  of  the  franchises  and  property  west  of  the 
Mississippi. 

By  an  amended  bill,  it  is  stated  that  James  A.  Ray  nor  and  Edwin  D.  Morgan 
were  in  possession  of  the  company's  road  east  of  the  Mississippi,  claiming  to  be 
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in  possession  as  trustees  under  their  first  mortgage  on  that  part;  and  that 
Frank  M.  Ames  was  in  possession  of  the  road  west  of  the  Mississippi,  under  a 
like  claim,  as  trustee  under  the  first  mortgage  on  that  part;  and  they  were 
made  parties  to  the  bill,  and  have  severally  put  in  answers  setting  up  their 
respective  claims  under  said  mortgages. 

The  bill,  after  setting  out  most  of  the  foregoing  facts,  alleges,  by  way  of 
gravamen,  that  in  the  negotiation  which  took  place  in  New  York  prelimmary 
to  the  making  of  the  contract,  certain  statements  and  representations  were 
made  to  the  complainant  by  a  committee  of  the  directors  of  the  company,  re- 
specting the  condition  of  its  affairs,  which  he  was  assured  were  accurate  and 
true,  but  which  he  has  since  discovered  to  have  been  false.  The  bill  states  that 
the  committee  referred  to  exhibited  to  the  complainant  a  certain  paper  (which 
is  referred  to  as  Exhibit  E),  containing  a  statement  of  the  condition  of  the 
company  at  that  time,  showing  that  the  assets  of  the  company  then  in  its  pos- 
session and  available  for  the  construction  and  equipment  of  the  main  line  of 
road  to  be  built  from  New  Orleans  to  Houston,  Texas,  and  of  the  branch  from 
Brashcar  City  to  Yermillionville,  amounted  to  the  sum  of  $7,551,000,  being 
composed  of  $4,255,000  of  bonds  of  the  company  at  par,  $1,140,000  of  Louisi- 
ana state  bonds,  at  eighty  cents  on  the  dollar,  and  $1,500,000,  second  mortgage 
bonds,  at  sixty  cents  on  the  dollar,  and  a  balance  of  $488,000  of  first  mortgage 
bonds  in  the  Calcasieu  division,  all  being  subject  to  an  amount  of  $1,404,000 
that  would  be  due  to  original  subscribers  to  a  certain  fund  of  *'  two  millions  of 
dollars.''  Also,  that  the  committee  exhibited  to  the  complainant  another  paper 
(which  is  referred  to  as  Exhibit  F),  which  was  represented  to  contain  new  sub- 
scriptions of  sums  of  money  to  be  applied  to  the  construction  and  equipment 
of  the  said  main  line  from  New  Orleans  to  Houston;  that  it  had  sixty-six 
names,  with  an  amount  affixed  to  each  name,  making  a  total  of  $4^,895,700; 
and  that  the  subscribers  were  represented  to  be,  with  two  or  three  exceptions, 
possessed  of  large  means,  and  able  and  willing  to  pay;  and  that  the  committee 
represented  that  the  subscriptions  were  made  in  good  faith,  to  furnish  the  funds 
required  to  construct  and  equip  the  said  railroad  west  of  the  Mississippi,  and 
that  with  the  said  assets  in  hand  and  said  subscriptions,  if  the  complainant  also 
became  a  subscriber  for  a  liberal  amount  upon  the  same  terms  as  the  other  sub- 
scribers, the  company  would  have  ample  means  to  construct  and  equip  the  said 
railroads  and  have  them  in  operation  at  the  period  contemplated  by  the  charter. 

The  bill  alleges  that  the  representations  were  not  true,  and  were  made  in  bad 
faith,  to  deceive  the  complainant  and  induce  him  to  act,  in  relation  to  said  pro- 
posed arrangement,  in  error  of  facts  as  to  the  condition  of  the  company  in  re- 
gard to  the  possession  of  the  means  requisite  for  the  construction  and  equipment 
and  putting  in  operation  of  the  said  railroads,  and  in  regard  to  the  immediate 
intent  of  the  company  to  prosecute  and  complete  the  same.  The  Exhibits  E 
and  F  were  produced  in  the  evidence  taken  in  the  cause,  and  are  before  the 
court. 

The  fact  that  after  the  agreement  was  made  very  little  of  these  large  amounts 

of  money  was  forthcoming,  even  to  pay  the  floating  debt  of  the  company,  and 

that  very  little  was  expended  during  the  following  season  on  the  works,  and 

that  the  company  was  obliged  absolutely  to  suspend  operations  in  October,  1872, 

was  sufficient,  if  the  complainant  understood  the  representations  as  stated  by 

the  bill,  to  raise  in  his  mind  the  strongest  suspicions  that  he  had  been  deceived 

and  duped.     The  answers  furnish  but  little  light  on  the  subject.     They  are  not 

sworn  to,  and  consequently  are  not  evidence.    Those  of  the  trustees  of  the  sev- 
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eral  mortgages  are  filed  by  them  as  such  trustees,  and  claim  that  they  are  not 
affected  by  any  rights  of  the  complainant  growing  out  of  the  transactions  be- 
tween him  and  the  company.     The  evidence  is  more  to  the  point. 

§  1 199.  To  justify  the  rescission  on  grounds  of  fraud  of  a  partly  executed 
contract,  proofs  of  fraud  imcst  he  very  clear  and  promptly  presented. 

In  charges  of  this  kind,  laid  as  a  ground  for  setting  aside  a  contract  where 
many  things  have  been  performed  on  both  sides,  and  where  a  rescission  would 
involve  the  upsetting  of  many  large  and  important  transactions,  the  proof  must 
be  very  clear  indeed  of  fraudulent  misrepresentation  or  concealment  to  justify 
a  court  in  applying  the  judicial  knife  to  the  case.  It  must  be  clear  that  there 
has  been  such  a  misstatement  of  the  facts  as  to  mislead  the  injured  party,  and 
to  induce  him  to  enter  into  the  transaction;  and  he  must  be  prompt  to  avail 
himself  of  the  objection  as  soon  as  it  is  discovered.  He  must  not  wait  to  ex- 
periment and  see  whether  it  may  not,  after  all,  turn  out  well.  Acquiescence 
for  a  little  time,  in  such  cases,  is  condonation.  I  am  not  satisfied  that  there  was 
any  such  misrepresentation  of  facts  in  this  case  as,  under  the  circumstances, 
entitles  the  complainant  to  set  aside  the  contract. 

The  next  question  is,  whether  the  complainant  is  entitled  to  have  the  con- 
tract rescinded  on  account  of  non-performance  by  the  railroad  company  of  their 
part  of  it.  The  demand  for  rescission  en  this  ground  rests  upon  the  peculiar 
law  of  the  state  of  Louisiana  before  referred  to.  If  the  contract  is  to  be  gov- 
erned by  that  law,  I  should  have  no  hesitation  in  saying  that  the  complainant 
is  entitled  to  the  relief  which  he  asks.  The  building  of  the  railroad  beyond 
Brashear  City,  so  as  to  give  the  complainant  a  through  connection  between  his 
Opelousas  road  and  Texas,  was  undoubtedly  a  material  consideration  with  him, 
amongst  the  other  considerations  moving  to  the  contract.  The  contract  was  a 
commutative  one.  In  that  respect  it  fully  met  the  definition  of  the  Louisiana 
code,  which  declares  (art.  1768):  "Commutative  contracts  are  those  in  which 
what  is  done,  given  or  promised  by  one  party  is  considered  as  equivalent  to  or 
a  consideration  for  what  is  done,  given  or  promised  by  the  other." 

§  1200.  A  contract,  as  a  general  rule,  is  to  he  gr/verned  by  the  law  of  the  place 
%dhe7*e  it  is  made. 

It  becomes  material,  therefori^  to  ascertain  whether  the  contract  is  to  be 
governed  by  the  law  of  Louisiana.  The  general  rule  is,  that  a  contract  is  to  be 
governed  as  to  its  interpretation,  its  nature,  its  obligation,  and  its  performance 
or  dissolution,  by  the  law  of  the  place  where  it  is  made  or  entered  into.  In 
other  words,  lex  loci  contractus  est  lex  contractus. 

§  1201.  a  contract  made  in  one  country,  to  he  performed  in  anoilier,  is 

governed  by  the  law  of  the  place  of  performance. 

The  first  and  principal  exception  to  this  rule  is,  that  if  the  contract  is  made 
in  one  state  or  sovereignty,  and  is  to  be  performed  in  another  state  or  sover- 
eignty, it  is  to  be  governed  by  the  law  of  the  place  of  performance,  because  it 
will  be  presumed  that  the  parties  had  the  laws  of  the  latter  place  in  view  when 
they  entered  into  the  contract.  The  rule  and  the  exception  have  been  full}' 
discussed  and  commented  upon  by  Mr.  Justice  Story  in  his  Conflict  of  Laws, 
and  by  many  other  writers  on  private  international  law,  and  it  is  unnecessary 
to  review  those  discussions  here.  In  this  case  the  contract  was  made  in  New 
Tork  by  persons  who  resided  there.  The  railroad  company,  it  is  true,  was  a 
corporation  originally  chartered  by  Alabama,  and  subsequently  capacitated  by 
the  laws  of  Louisiana  and  Texas  to  exercise  all  its  faculties  in  those  states;  but 
its  directors  and  ofiicers  mostly  resided  in  New  York  and  other  northern  states, 
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and  its  principal  oflBce  was  in  New  York,  and  the  meetings  of  its  directors 
were  usually  held  there.  In  this  case  all  the  negotiations  which  led  to  the  con- 
tract were  carried  on  in  New  York,  and  the  contract  itself  was  concluded  and 
executed  there. 

But,  on  the  other  band,  the  interests,  operations  and  property,  which  formed 
the  principal  object  of  the  contract,  were  located  in  the  southern  states  border- 
ing on  the  Gulf  of  Mexico,  to  wit:  Alabama,  Mississippi,  Louisiana  and  Texas, 
and  largely  in  the  state  of  Louisiana.  The  contract  was  made  with  reference 
to  these  interests,  operations  and  property,  but  its  direct  object,  that  is,  the 
things  stipulated  and  agreed  to  be  done  and  performed,  were  to  be,  or  might 
be  in  part,  done  and  performed  in  New  York  as  well  as  in  the  states  referred  to. 
This  will  appear  when  we  look  at  the  contract  a  little  more  particularly. 

It  is  altogether  a  personal  contract,  providing  for  the  doing  of  certain  acts 
on  the  one  side  and  on  the  other.  Its  object  was  a  settlement  of  controversies, 
and  a  discontinuance  of  business  opposition  between  the  parties.  It  is  evident 
that  many  of  the  acts  stipulated  to  be  done  could  be,  and  in  fact  were,  done  in 
the  city  of  New  York.  There  Morgan  executed  and  delivered  to  the  company 
the  various  deeds  and  transfers  of  property  which  he  had  agreed  to  do;  the 
conveyances  of  the  property  in  Mobile,  the  bills  of  sale  of  the  steamers,  the 
transfer  of  Pontchartrain  Eailroad  Company 'stock,  the  conveyance  of  the  rail- 
road rights  north  and  west  of  Brashear  City.  There  he  made  his  stipulated 
subscription  to  the  securities  of  the  railroad  company.  There  the  company 
delivered  to  him  the  said  securities,  namely,  the  bonds  and  certificates  of  stock. 
But  the  discontinuance  of  the  steamboat  business  between  Mobile  and  New 
Orleans  and  the  delivery  of  the  property  consequent  upon  the  said  conveyances 
were  done  in  Alabama  and  Louisiana;  and  the  building  and  completion  of  the 
railroad  beyond  Brashear  City  were  necessarily  to  be  done  in  the  latter  state. 

§  1 202.  A  contract  made  in  one  state^  to  he  partly  performed  there  and  partly 
in  other  states^  is  governed  by  the  law  of  the  place  where  it  was  made. 

Now,  by  what  law  is  such  a  contract  to  be  governed,  where  it  is  executed  in 
one  state,  and  is  partially  to  be  performed  in  that  state  and  partially  in  other 
states?  I  have  no  difficulty  in  saying  that  the  conveyances  and  transfers  to  be 
made  in  pursuance  of  the  contract  were  to  be  made  in  conformity  with  the 
laws  of  the  states  respectively  in  which  the  property,  when  consisting  of  realty, 
or  subject  to  local  law,  was  situated.  And  such  conveyances  and  transfers, 
when  executed,  would  be  governed  by  the  lex  rei  sitm.  But  that  does  not 
answer  the  question  as  to  what  law  the  principal  contract  is  to  be  governed  by. 
In  Louisiana,  non-performance  of  a  material  stipulation  renders  the  whole  con- 
tract  liable  to  be  dissolved.  But  no  one  would  apply  that  rule  of  Louisiana 
law  to  a  contract  not  subject  to  its  dominion,  even  though  the  breach  should 
occur  in  Louisiana.  The  fact,  therefore,  that  one  of  the  acts  to  be  performed 
in  this  case  —  the  construction  of  the  railroad  —  was  to  be  performed  in  Louisi- 
ana, will  not  help  to  resolve  the  question  unless  we  can  affirm  that  the  entire 
contract  is  to  be  governed  by  Louisiana  law.  Does  the  fact  that  a  portion  of 
the  contract  must  necessarily  be  performed  in  Louisiana  subject  it  to  that  con- 
dition ?  If  that  does,  then  the  like  fact  that  a  portion  of  the  contract  is  neces- 
sarily to  be  performed  in  Alabama  would  subject  it  to  Alabama  law,  and  make 
it  an  Alabama  contract. 

In  this  embarrassment,  I  do  not  know  that  I  can  do  better  than  to  fall  back 
on  the  general  rule  that  a  contract  is  to  be  governed  by  the  law  of  the  place 
where  it  is  made.     The  presumption  that  where  a  contract  is  to  be  performed 
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in  a  differeat  jarisdiction,  the  parties  must  be  intended  to  have  in  vie\v«the 
laws  of  the  latter,  seems  to  be  repelled  when  the  performance  is  to  take  place 
in  several  different  jurisdictions.  For  when  there  are  two  equal  and  opposite 
presumptions,  neither  of  them  can  prevail.  The  present  case  is  still  stronger; 
for  much  of  the  contract  was  perforraable,  and  actually  performeJ,  in  the  place 
where  it  was  made.  I  do  not  mean  to  say  that  where  the  main  and  principal 
part  of  a  contract  is  to  be  performed  in  a  state  different  from  that  in  which  it 
is  made,  the  presumption  will  not  arise  that  it  is  made  in  reference  to  the  laws 
of  such  place  of  performance,  even  though  some  minor  and  incidental  parts 
are  required  to  be  performed  in  still  different  states.  Such  may,  very  possibly, 
be  the  result  in  many  instances  that  may  occur.  When  they  happen  they  will 
be  governed  by  the  force  of  their  own  circumstances.  But  I  do  not  see  that  I 
am  called  upon  to  apply  any  such  exceptional  rule  in  this  case.  The  building 
of  the  railroad  in  question  was  a  very  important  consideration,  it  is  true;  but 
the  contract  embraced  many  other  considerations  equally  important,  that  were 
not  necessarily  to  be  performed  in  Louisiana. 

The  conclusion,  therefore,  to  which  I  am  forced  to  come  is,  that  the  principal 
contract,  made  on  the  12th  of  December,  1871,  between  the  complainant  and 
the  New  Orleans,  Mobile  &  Texas  Railroad  Company,  was  a  New  York  con- 
tract, governed,  as  to  its  nature  and  obligation,  by  the  laws  and  jurisprudence 
of  the  state  of  New  York;  and  as  by  these  laws  and  jurisprudence,  so  far  as 
appears,  no  such  dissolving  consequence  follows  from  a  non-performance  of  part 
of  the  contract  as  is  claimed  in  this  case,  the  claim  is  untenable  and  the  relief 
must  be  refused.  As  no  relief  can  be  granted  on  either  of  the  grounds  laid  in 
the  bill  of  complaint,  the  same  must  be  dismissed  with  costs. 

GRANT  V.  HEALEY. 
(Circuit  Court  for  Massachusetts:  3  Sumner,  523-529.     1830.) 

Statement  of  Facts. —  This  was  a  suit  for  a  balance  on  account  of  an  advance- 
ment made  by  plaintiffs  through  their  agent  at  Boston  to  defendant,  to  reim- 
burse plaintiffs,  who  were  merchants  at  Trieste,  Austria.  Defendant  shipped 
them  a  cargo  of  sugar,  which,  by  reason  of  the  low  price  of  that  article  in  the 
market  when  it  arrived,  failed  to  meet  the  advance  by  a  large  amount.  The 
verdict  was  for  plaintiffs,  and  now  the  case  comes  up  on  the  question  whether 
defendant  should  be  charged  for  the  balance  at  the  par  of  exchange  or  the 
actual  rate  of  exchange  between  Boston  and  Trieste  at  the  time  of  the  verdict 

Opinion  by  Story,  J. 

Upon  this  point  I  have  wished  for  a  little  time  for  reflection,  although  at  the 
argument  I  ventured  to  express  what  was  the  inclination  of  my  opinion.  In 
all  cases  which  respect  the  daily  transactions  of  commercial  men,  I  feel  a  great 
desire  not  to  interfere  with  the  known  and  settled  habits  of  business;  and 
should  rather  incline  to  follow  the  usage,  if  any,  than  to  form  a  new  rule  of  my 
own.  No  settled  usage  has  been  shown;  and,  therefore,  the  rule  must  be  settled 
upon  principle. 

§  1203.  Measure  of  recovery  where  the  creditor  is  obliged  to  sue  in  one  country 
for  money  payable  in  another. 

I  take  the  general  doctrine  to  be  clear,  that  whenever  a  debt  is  made  payable 
in  one  country,  and  it  is  afterwards  sued  for  in  another  country,  the  creditor  is 
entitled  to  receive  the  full  sum  necessary  to  replace  the  money  in  the  country 
where  it  ought  to  have  been  paid,  with  interest  for  the  delay;  for  then,  and 
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then  only,  is  he  fully  indemnified  for  the  violation  of  the  contract.  In  every 
such  case,  the  plaintiff  is  therefore  entitled  to  have  the  debt  due  to  him  first 
ascertained  at  the  par  of  exchange  between  the  two  countries,  and  then  to 
have  the  rate  of  exchange  between  those  countries  added  to  or  subtracted  from 
the  amount,  as  the  case  may  require,  in  order  to  replace  the  money  in  the  coun- 
try where  it  ought  to  be  paid.  It  seems  to  me  that  this  doctrine  is  founded 
on  the  true  principles  of  reciprocal  justice. 

The  question,  therefore,  in  all  cases  of  this  sort,  where  there  is  not  a  known 
and  settled  commercial  usage  to  govern  them,  seems  to  me  to  be  rather  a  ques- 
tion of  fact  than  of  law.  In  cases  of  accounts  and  advances,  the  object  is  to 
ascertain  where,  according  to  the  intention  of  the  parties,  the  balance  is  to  be 
repaid,  whether  in  the  country  of  the  creditor,  or  that  of  the  debtor.  In  La- 
nusse  V.  Barker,  3  Wheat.,  101,  147,  the  supreme  court  of  the  United  States 
seem  to  have  thought  that  where  money  is  advanced  for  a  person  in  another 
state,  the  implied  understanding  is  to  replace  it  in  the  country  where  it  is  ad- 
vanced, anless  that  conclusion  is  repelled  by  the  agreement  of  the  parties,  or 
by  other  controlling  circumstances.  Mr.  Justice  Baldwin  decided  the  same 
point  in  Woodhall  v.  Wagner,  1  Bald.,  296,  302. 

§  1204.  the  money  %uedfor  in  the  case  at  bar^  being  advanced  in  Bostanj 

shotdd  be  paid  in  Boaioiij  in  the  absence  of  any  contract  to  the  contrary. 

Governed  by  this  rule,  the  money  being  advanced  in  Boston,  so  fur  as  it  was 
not  reimbursed  out  of  the  proceeds  of  the  sales  at  Trieste,  would  seem  to  bo 
proper  to  be  repaid  in  Boston.  In  relation  to  mere  balances  of  account  be- 
tween a  foreign  factor  and  a  home  merchant,  there  may  be  more  diQicuIty  in 
ascertaining  where  the  balance  is  reimbursable,  whether  it  is  where  the  cred- 
itor resides  or  where  the  debtor  resides. 

§  1205.  As  to  place  of  performance  in  case  of  advances  and  sales  of  goods. 

Perhaps  it  will  be  found,  in  the  absence  of  all  controlling  circumstances,  the 
truest  rule  and  the  easiest  in  its  application,  that  advances  ought  to  be  deemed 
reimbursable  at  the  place  where  they  are  made,  and  sales  of  goods  to  be  ao- 
coanted  for  at  the  place  where  they  are  made  or  they  are  authorized  to  be 
made.  See  Story  on  Conflict  of  Laws,  sees.  2S3-2S5;  Bainbridge  v,  WilcockSi 
1  Baldw.,  536.  Thus,  if  a  consignment  is  made  in  one  country  for  sales  in 
another  country,  where  the  consignee  resides,  the  true  rule  would  seem  to  bo 
to  hold  the  consignee  bound  to  pay  the  balance  there,  if  due  from  him,  and  if 
due  to  him  on  advances  there  made,  to  receive  the  balance  from  the  consignor 
there.  The  case  of  Consequa  v.  Fanning,  3  Johns.  Cb.,  587,  610,  which  was 
reversed  in  17  Johns.,  511,  proceeded  upon  this  intelligible  ground,  both  in  the 
oourt  of  chancery  and  in  the  court  of  errors  and  appeals,  the  difference  be- 
tween these  learned  tribunals  not  being  so  much  in  the  rule,  as  in  its  applica- 
tion to  the  circumstances  of  that  particular  case. 

I  am  aware  that  a  different  rule  in  respect  to  balances  of  account  and  debts 
due  and  payable  in  a  foreign  country  was  laid  dowti  in  Martin  v.  Franklin,  4 
Johns.,  125,  and  ScoQeld  v.  Day,  20  Johns.,  102;  and  that  it  has  been  followed 
by  the  supreme  court  of  Massachusetts,  in  Adams  v.  Cordis,  8  Pick.,  260.  It 
is  with  unaffected  diffidence  that  I  venture  to  express  a  doubt  as  to  the  cor- 
rectness of  the  decisions  of  these  learned  courts  upon  this  point.  lb  appears 
to  me  that  the  reasoning  in  4  Johns.,  125,  which  constitutes  the  basis  of  the 
other  decisions,  is  far  from  being  satisfactory.  It  states  very  properly  that  the 
court  have  nothing  to  do  with  inquiries  into  the  disposition  which  the  creditor 
may  make  of  his  debt,  after  the  money  has  reached  his  hands;  and  the  court 
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are  not  to  award  damages  upon  such  uncertain  calculations  as  to  the  future 
disposition  of  it.  But  that  is  not,  it  is  respectfully  submitted,  the  point  in  con- 
troversy. The  question  is  whether,  if  a  man  has  undertaken  to  pay  a  debt  in 
one  country,  and  the  creditor  is  compelled  to  sue  him  for  it  in  another  country, 
where  the  money  is  of  less  value,  the  loss  is  to  be  borne  by  the  creditor,  who 
is  in  no  fault,  or  by  the  debtor,  who,  by  the  breach  of  this  contract,  has  occa- 
sioned the  loss.  The  loss,  of  which  we  here  speak,  is  not  a  future  contingent 
loss.  It  is  positive,  direct,  immediate.  The  very  rate  of  exchange  shows  that 
the  very  same  sum  of  money  paid  in  the  one  country  is  not  an  indemnity  or 
equivalent  for  it  when  paid  in  another  country,  to  which,  by  the  default  of  the 
debtor,  the  creditor  is  bound  to  resort.  Suppose  a  man  undertakes  to  pay  an- 
other $10,000  in  China,  and  violates  his  contract;  and  then  he  is  sued  therefor 
in  Boston,  when  the  money,  if  duly  paid  in  China,  would  be  worth  at  the  very 
moment  twenty  per  cent,  more  than  it  is  in  Boston;  what  compensation  is  it 
to  the  creditor  to  pay  him  the  $10,000  at  the  par  in  Boston?  Indeed,  I  do  not 
perceive  any  just  foundation  for  the  rule,  that  interest  is  payable  according  to 
the  law  of  the  place  where  the  contract  is  to  be  performed,  except  it  be  the 
very  same  on  which  a  like  claim  may  be  made  as  to  the  principal,  viz.,  that  the 
debtor  undertakes  to  pay  there,  and,  therefore,  is  bound  to  put  the.  creditor  in 
the  same  situation  as  if  he  had  punctually  complied  with  his  contract  there. 

§  1 206.  wliat  usage  has  done  as  to  bills  of  exchange. 

It  is  suggested  that  the  case  of  bills  of  exchange  stands  upon  a  distinct 
ground,  that  of  usage;  and  is  an  exception  from  the  general  doctrine.  I  think 
otherwise.  The  usage  has  done  nothing  more  than  ascertain  what  should  be 
the  rate  of  damages  for  a  violation  of  the  contract  generally,  as  a  matter  of 
convenience  and  daily  occurrence  ih  business,  rather  than  to  have  a  fluctuating 
standard,  dependent  upon  the  daily  rates  of  exchange,  exactly  for  the  same 
reason,  that  the  rule  of  deducting  one-third  new  for  old  is  applied  to  cases  of 
repairs  of  ships,  and  the  deduction  of  one-third  from  the  gross  freight  is  applied 
in  cases  of  general  average.  It  cuts  off  all  minute  calculations  and  inquiries 
into  evidence.  But  in  cases  of  bills  of  exchange  drawn  between  countries 
where  no  such  fixed  rate  of  damages  exists,  the  doctrine  of  damages,  ap- 
plied to  the  contract,  is  precisely  that  which  is  sought  to  be  applied  to  the  case 
of  a  common  debt  due  and  payable  in  another  country;  that  is  to  say,  to  pay 
the  creditor  the  exact  sum  which  he  ought  to  have  received  in  that  country. 
This  is  sufficiently  clear  from  the  case  of  Mellish  v.  Simeon,  2  H.  Black.,  378, 
and  the  whole  theory  of  re-exchange. 

My  brother,  the  late  Mr.  Justice  Washington,  in  the  case  of  Smith  v,  Shaw, 
2  Wash.,  167,  168,  in  1808,  which  was  a  suit  brought  by  an  English  merchant 
on  an  account  for  goods  shipped  to  the  defendants'  testator,  where  the  money 
was  doubtless  to  be  paid  in  England,  and  a  question  was  made,  whether,  it 
being  a  sterling  debt,  it  should  be  turned  into  currency  at  the  par  of  exchange, 
or  at  the  then  rate  of  exchange,  held  that  the  debt  was  payable  at  the  then 
rate  of  exchange.  To  which  Mr.  IngersoU,  at  that  time  one  of  the  ablest  and 
most  experienced  lawyers  at  the  Philadelphia  bar,  of  counsel  for  the  defend- 
ant, assented.  It  is  said  that  the  point  was  not  started  at  the  argument,  and 
was  settled  by  the  court  suddenly,  without  advancing  any  views  in  the  support 
of  it.  I  cannot  bat  view  the  case  in  a  very  different  light.  The  point  was  cer- 
tainly made  directly  to  the  court,  and  attracted  its  full  attention.  The  learned 
Judge  was  not  a  judge  accustomed  to  come  to  sudden  conclusions,  or  to  decide 
any  point  which  he  had  not  most  scrupulously  and  deliberately  considered. 
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The  point  was  probably  not  at  all  new  to  him;  for  it  must  frequently  have 
come  under  his  notice  in  the  vast  variety  of  cases  of  debts  due  on  accounts  by 
Virginia  debtors  to  British  creditors,  which  were  sued  for  during  the  period  in 
which  he  possessed  a  most  extensive  practice  at  the  Richmond  bar.  The  cir- 
cumstance that  so  distinguished  a  lawyer  as  Mr.  Ingersoll  assented  to  the  de- 
cision is  a  farther  proof  to  me  that  it  had  been  well  understood  in  Pennsylvania 
to  be  the  proper  rule.  If,  indeed,  I  were  disposed  to  indulge  in  any  criticism, 
I  might  say  that  the  cases  in  4  Johns.,  125,  and  20  Johns.,  101,  102,  do  not 
appear  to  have  been  much  argued  or  considered;  for  no  general  reasoning  is  to 
be  found  in  either  of  them  upon  principle,  and  no  authorities  were  cited.  The 
arguments  and  the  opinion  contain  little  more  than  a  dry  statement  and  decis- 
ion of  the  point.  The  first  and  only  case  in  which  the  question  seems  to  have 
been  considered  upon  a  thorough  argument  is  that  in  8  Pick.,  260.  I  regret 
that  I  am  not  able  to  follow  its  authority  with  a  satisfied  assent  of  mind. 

But  in  the  present  case  it  strikes  me  that  the  circumstances  do  not  require 
me  to  dispose  of  the  more  general  question,  although  it  is  impossible  not  to 
feel  that  it  is  fully  before  the  court.  My  opinion  is,  that,  in  the  present  case, 
the  advances  being  made  in  Massachusetts,  if  the  goods  sent  to  Trieste  did  not 
fully  reimburse  the  amount,  the  balance  was  properly  due  and  payable  in 
Massachusetts.  There  is  not  the  slightest  evidence  to  prove  that  the  advances 
were  to  be  repaid  at  Trieste,  if  the  consignment  did  not  fully  reimburse  them. 
In  truth,  neither  party  contemplated  the  probability,  I  had  almost  said  the  possi- 
bility, of  the  fund  not  being  more  than  adequate  to  repay  all  the  advances. 
The  contract,  then,  appears  to  me  to  be  in  substance  this,  that  the  creditors 
shall  be  at  liberty  to  reimburse  themselves  from  the  proceeds  of  the  sales  at 
Trieste,  for  the  advances.  Any  personal  obligation  to  repay  the  advances  in 
any  other  manner  was  not  stipulated  for.  The  parties  left  the  rest  to  the  silent 
operation  of  law.  And  my  judgment  is,  that  upon  the  just  principles  of  law, 
applied  to  the  contract,  the  advances,  so  far  as  they  should  not  be  reimbursed 
out  of  the  sales  of  the  cargo,  were  payable,  not  at  Trieste,  but  at  Boston, 
the  place  where  they  were  made.  In  this  view  of  the  matter,  I  remain  of 
the  opinion,  which  was  intimated  at  the  argument,  that  the  plaintiffs  are 
entitled  only  to  the  balance  due  at  the  par  of  exchange. 

g  1M7.  Lex  loci  contractus. —  The  lex  loci  contractus  must  be  resorted  to  in  order  to  as- 
certain the  moaning  of  every  agreement  made  abroad.     Adams  v.  Story,  1  Paine,  100. 

g  1208.  The  laws  and  usages  of  foreign  countries  where  contracts  are  mode  and  to  be  exe- 
oat#d»  which  respect  their  validity,  construction  and  discharge,  are  regarded  in  this  country 
as  rules  of  decision.    WUlings  v.  Consequa,*  Pet.  G.  C,  801. 

§  1209.  A  contract  for  the  sale  of  a  vessel  was  made  in  Louisiana,  where  the  vessel  then 
was,  and  where  it  was  to  be  delivered  to  the  purchaser.  Held,  that  the  contract  being  made 
in  Louisiana  was  to  be  governed  by  the  law  of  Louisiana  and  not  by  the  law  of  New  York, 
where  the  vendor  resided.    Bulkley  v.  Honold,  19  How.,  892. 

§  1210.  Where  a  contract  is  designed  to  be  performed  within  theltate  in  which  it  is  made, 
the  lex  loci  contractua  must  be  understood  as  entering  into  and  controlUng  the  effect  of 
its  stipulations.    Withers  v,  Greene,  9  How.,  221. 

§  121 1.  Ck>ntractB  are  governed  by  the  laws  of  the  country  where  they  are  made ;  but  where 
a  note  for  so  much  money,  made  in  a  foreign  state,  and  payable  in  sugar,  is  sued  on  in  the 
United  States  courts,  the  judgment  must  be  for  money.    Courtois  v.  Carpcntier,*  1  Wash.,  877. 

8  1212.  The  law  of  a  country  where  a  contract  is  made  is  the  law  of  the  contract  wher- 
ever performance  is  demanded,  and  the  same  law  which  creates  the  discharge  will  be  regarded 
if  it  operate  a  discharge  of  the  contract.  A  debt  contracted  in  one  country  cannot  be  dia- 
charged  by  the  bankrupt  laws  of  another  country.    Green  v.  Sarmiento,  PeL  C.  C,  75. 

§  121S.  In  respect  to  its  construction  and  force,  a  contract  is  to  be  governed  by  the  law  of 
the  country  or  state  in  which  it  is  executed,  unless  it  shall  appear  from  the  tenor  of  such  con- 
tract that  it  was  entered  into  with  a  view  to  the  law  of  some  other  state.    So  where  a  note 
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was  given  in  Michigan,  payable  in  New  York,  at  a  rate  of  interest  which  was  lawful  in  Michi- 
gan but  unlawful  in  New  York,  ajid  the  note  was  secured  by  a  mortgage  on  land  in  Michigan, 
it  was  held  that  the  contract  was  a  Michigan  contract  and  consequently  lawf  uL  Fitch  v.  Re- 
mer,  1  Biss.,  88a     See  §  1223. 

§  1214.  The  legality  of  a  contract  made  in  one  state,  to  be  executed  in  another,  depends 
upon  the  lex  loci  contractus,  and  if  void  where  entered  into  it  is  void  everywhere.  Andrews 
V.  Pond,  13  Pel.,  78. 

§  1215.  Those  laws  which  in  any  manner  affect  a  contract,  whether  in  its  construction,  in 
the,  modes  of  discharging  it,  or  which  control  the  obligation  which  the  contract  imposes, 
are  essentially  incorporated  into  the  contract  itself.  The  contract  is  the  law  wliich  the  par- 
ties impose  upon  themselves,  subject,  however,  to  the  paramouot  law  —  the  law  of  the  coun- 
try where  it  is  made.  Contracts  thus  made  and  thus  regulated  may  be  enforced  by 
foreign  tribunals,  according  to  their  own  modes  of  proceeding,  and  such  tribunals  aim  only 
to  give  effect  to  the  contracts  according  to  the  laws  which  gave  them  validity.  Camfranque 
v.  Bumoll,  1  Wash.,  841;  affirmed.  Golden  v.  Prince,  8  Wash.,  815. 

g  121G.  The  law  of  the  place  where  a  contract  is  made  enters  into  and  becomes  a  part  of 
the  contract.  So,  where  a  contract  was  made  in  Virginia  for  the  sale  of  land  therein,  which 
was  valid  under  the  statute  of  frauds  as  then  existing  and  interpreted  in  that  state,  the  fact 
that  the  land  was  afterwards  set  off  and  became  a  part  of  Kentucky,  and  that  the  law  in  the 
latter  state  would  not  hold  such  a  contract  to  be  valid,  has  no  effect  on  the  contract,  even 
when  suit  thereon  is  brought  in  the  latter  state.    Caldwell  v.  Carriugton,  9  Pet.,  103. 

§  1217.  A  contract  for  the  acceptance  and  honor  of  a  bill  of  exchange  is  to  be  governed  by 
the  law  of  the  place  where  it  is  made.    Townsley  v.  Sumrall,  2  Pet.,  181. 

g  1218.  rate  of  damages. — The  rate  of  damages  to  be  recovered  for  the  breach  of  a 

contract  is  a  part  of  the  right  to  which  the  injured  party  is  entitled,  and  is  totally  distinct 
from  the  remedy  provided  for  enforcing  it.  In  the  former  case  the  law  of  the  place 
where  the  contract  is  made  or  broken  is  to  prevail,  and  in  the  latter  it  is  the  law  of  the  place 
where  the  remedy  is  provided.    Consequa  v.  Willings,  Pet.  C.  C,  230. 

§  1219.  assignment. —  Though  it  is  true  that  every  contract  in  its  creation  and  per- 
formance is  to  be  governed  by  the  law  of  the  place  where  it  was  entered  into,  yet  where  such 
contract  is  assigned  in  another  state,  the  law  of  such  state  governs  as  to  the  validity  of  the 
assignment.  Every  assignment  is  a  new  contract  and  is  to  be  governed  by  the  law  of  the 
place  where  it  is  made.     McCliutick  v,  Cummins,  8  McL.,  161 ;  Dundas  v.  Bowler,  8  McIa,  399. 

§  1220.  Judgment. —  The  law  of  the  country  vrhere  a  contract  is  made  is  the  rule  of 

the  contract  wherever  performance  is  demanded,  and  the  same  law  which  creates  the  charge 
will  be  regarded  if  it  operates  a  discharge  of  the  contract.  A  judgment  on  a  contract  in  a 
court  of  competent  jurisdiction  extinguishes  the  contract,  and  thereafter  the  law  of  the  state 
in  which  the  judgment  was  rendered  is  the  law  of  the  contract.  Green  v.  Sarmiento,  8 
Wash.,  18. 

§  1221.  contract  by  agent. —  Where  a  contract  is  made  by  an  agent,  the  law  of  the 

place  of  the  contract  prevails,  and  this  rule  applies  whether  the  contract  was  made  by  an 
agent  actiug  under  authority,  or  whether  his  act  was  subsequently  ratified  by  the  priucipaL 
Van  Reimsdyk  v,  Elane,  1  Gall.,  377. 

g  1222. right  of  creditor  to  priority.— Speaking  generally,  the  law  of  the  place 

where  the  contract  is  made  is  the  law  of  the  contract,  that  is,  it  is  the  law  by  which  the  con- 
tract is  expounded ;  but  the  riglit  of  a  creditor  to  priority  forms  no  part  of  the  contract  itself. 
Smith  V.  Union  Bank  of  Georgetown,  5  Pet.,  523. 

g  1223. taking  of  foreign  security.—  The  law  of  the  place  where  a  contract  is  entered 

into  governs  the  validity  of  the  contract,  although  it  is  agreed  that  security  thereon  shall  be 
given  by  a  mortgage  upon  lauds  in  another  state.  The  mere  taking  of  foreign  security  does 
not  alter  the  locality  of  the  contract.     DeWolf  v,  Johnson,  10  Wheat.,  383.    See  g  1213. 

g  1224. lex  fori.*- Personal  contracts  are  to  have  the  same  validity,  interpretation  and 

obligator}-  force  in  every  other  country  which  they  have  in  the  country  w^here  they  are  made 
or  are  to  be  executed,  but  remedies  on  such  contracts  are  to  be  regulated  and  pursued  accord- 
ing to  the  law  of  the  place  where  the  action  is  instituted  and  not  by  the  law  of  the  place 
where  the  contract  is  made.     Le  Roy  v,  Crowninshield,  2  Mason,  157. 

g  1225.  As  to  the  obligation  of  contracts  and  their  discharge,  the  laws  of  a  foreign  country 
where  they  were  made  may  govern,  but  as  to  the  remedy  and  the  forms  of  proceedings  the 
law  of  the  forum  must  prevail.     W^ebster  v.  Massey,  2  Wash.,  107. 

§  1226.  Where  a  contract  is  made  in  New  York  and  suit  is  brought  upon  it  in  Louisiana,  ita 
interpretation  and  validity  are  to  be  governed  by  the  laws  of  New  York,  the  remedy  upon  it 
by  the  laws  of  Louisiana.     Wilcox  v.  Hunt,*  13  Pet.,  878. 

§1227.  plr.ce  of  performance.— All  contracts  between  private  parties  are  made  with 

reference  to  the  law  of  the  place  where  they  are  made  or  are  to  be  performed.    Their  con- 
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stmctive  validitv  and  e£fect  are  to  be  governed  by  the  place  where  they  are  made  and  are  to 
be  performed,  if  that  is  the  same.  Those  laws  enter  into  and  become  a  part  of  the  contract. 
Brme  v.  Insurance  Co.,  6  Otto,  637. 

§  1S2S.  lex  fori —  Place  of  performance.— Matters  bearing  upon  the  execution,  the 

interpretation  and  the  validity  of  a  contract  are  determined  by  the  law  of  the  place  where 
the  contract  is  made.  Matters  connected  with  its  performance  are  regulated  by  the  law  pre- 
vailing: at  the  place  where  the  contract  is  to  be  performed.  Matters  respecting  the  remedy, 
snch  as  the  bringing  of  suits,  admissibility  of  evidence  and  statutes  of  limitation,  depend 
upon  the  law  of  the  place  where  the  suit  is  brought.  Scudder  v.  Union  National  Bank,  1 
Otto.  412. 

^'  1239.  Talld  where  mode,  valid  everywhere. — Except  for  the  constitutional  prohibition, 
any  state  might  act  upon  the  contracts  of  its  citizens  wherever  made,  and  discharge  them  and 
deny  a  right  of  action  on  them  in  its  courts,  but  the  validity  of  a  contract  made  outside  its 
territory,  if  good  by  the  lex  loci  contractus,  would  be  valid  everywhere.  So  a  statute  discharg- 
ing contracts  or  denying  suits  upon  them,  unless  it  makes  particular  mention  of  foreign  con- 
tracts, does  not  include  them.    Suydam  v,  Broadnax,  14  Pet.,  74. 

g  ISSO.  Contracts  valid  where  made  are  generally  valid  everywhere;  and  the  remedies  are 
the  same  whether  the  suit  is  brought  in  the  district  where  tiie  contract  was  made,  or  in  an- 
other district  of  the  same  circuit,  or  in  any  other  federal  court  having  jurisdiction.  Qreen  v, 
Collins,  8  Cliff.,  494  (^g  84>^56). 

§  12!S1.  A  eontroet  Illegal  where  made  is  illegal  everywhere.    In  re  Conrad,*  8  Phil.,  150. 

^  1232.  When  a  contract  is  good  where  it  is  made,  it  is  good  everywhere;  and  it  seems  that 
a  contract  which  is  void  by  the  law  of  the  place  where  it  is  made  is  void  everywhere.  Lamb 
o.  Bowser,  7  Biss.,  810. 

g  1233.  Law  of  place  of  performance.—  A  contract  made  and  to  be  performed  in  a  certain 
country  derives  its  character  and  obligation  from  the  laws  of  such  country,  and  may  be  dis- 
solved by  them*    Osbom  v.  Nicholson,  1  Dill.,  283. 

§  1281.  When  an  instrument  is  executed  in  one  country  with  reference  to  the  law  or  judi- 
cial proceedings  of  another,  it  must  be  executed  witli  all  the  formalities  prescribed  in  the  coun- 
try in  which  it  is  to  take  effect  for  the  purposes  declared  by  th^law.  Harman  v.  Harman, 
Bald.,  180. 

§  l23o.  Where  a  party  makes  a  contract  in  one  state  which  is  to  be  executed  in  another,  he 
ia  bound  by  the  laws  of  the  state  in  which  the  contract  is  to  be  executed,  and  is  bound  to  know 
them.  As  to  such  laws,  the  same  rule  applies  as  to  the  laws  of  his  own  state,  that  ignorance 
thereof  does  not  excuse.     Pay  son  v.  Withers,  5  Biss.,  278. 

g  1286.  The  law  of  the  place  of  the  contract  determines  the  nature,  the  obligation  and 
interpretation  of  the  contract.  But  when  the  contract  is  to  be  performed  in  a  different  place 
from  that  in  which  it  is  made,  the  law  of  the  place  of  performance,  in  conformity  with  the 
presumed  intention  of  the  parties,  determines  the  nature,  obligation  and  interpretation  of 
the  contract.  A  defense  or  discharge,  good  by  the  law  of  the  place  of  the  contract,  is  good 
wherever  the  contract  is  sought  to  be  enforced ;  but  where  the  place  of  performance  is  not 
the  place  where  the  contract  was  made,  the  defense  or  discharge  is  valid  or  Invalid  according 
to  the  law  of  the  place  of  performance.  So  where  bonds  issued  by  a  Canadian  corporation 
were  made  payable  in  New  York  it  was  held  that  as  New  York  was  the  place  of  performance 
of  the  contract,  the  contract  was  to  be  governed  by  New  York  law,  and  that  a  Canadian  law 
which  impaired  the  obligation  of  the  contract  was  not  a  good  defense,  in  Now  York,  to  an 
action  for  interest  due  on  the  bond.    Gebhard  v.  Canada  Southern  R*y  Co.,  17  Blatch.,  417. 

§  1287.  The  laws  which  exist  at  the  time  and  place  of  the  enforcement  of  a  contract  and 
where  it  is  to  be  performed  enter  into  and  form  a  part  of  it.  This  embraces  alike  those 
which  affect  its  validity,  construction,  discliarge  and  enforcement.  Nothing  is  more  mate- 
rial to  the  obligation  of  a  contract  than  the  means  of  its  enforcement.  The  ideas  of  validity 
and  remedy  are  inseparable,  and  both  are  parts  of  the  obligation  which  is  guarantied  by 
the  constitution  against  impairment.     Walker  v.  Whitehead,  16  Wall.,  317. 

§  128H.  A  bill  was  drawn  by  a  party  in  another  place  on  himself  at  Philadelphia,  and  ac- 
cepted by  him  at  that  place.  Held,  that  the  bill;  being  payable  in  Philadelphia,  had  in  con- 
templation the  laws  of  Pennsylvania  and  must  be  governed  by  them.  Golden  v.  Prince,  3 
Wash..  315. 

S  1280.  By  a  contract  between  the  builders  of  certain  cars  and  a  purchaser,  certain  pay- 
ments of  cash  were  to  be  made  on  the  delivery  of  the  cars  and  certain  notes  given,  and  until 
the  notes  were  {mid  it  was  agreed  that  the  title  to  the  cars  should  remain  in  the  builder,  and 
that  upon  default  in  the  payment  of  any  of  the  notes  the  builders  should  have  the  right  to 
seize  the  cars  and  sell  them.  The  contract  was  made  in  Oluo.  and  the  payments  were  made 
and  the  notes  delivered  in  that  state.  The  cars  were  to  be  used  in  Kentucky  and  wete  seized 
there  as  provided  in  the  contract.     Held,  that  the  law  of  the  place  of  performance  of  the  con- 
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tract  was  to  govem,  asd  as  the  seizure  was  to  be  made  in  Kentucky,  that  was  the  place  of 
performance  of  the  contract,  and  as  the  contract  was  void  as  against  creditors  and  subsequent 
purchasers,  under  the  laws  of  Kentucky,  for  want  of  registration,  the  builders  had  no  right 
of  ^seizure  thereunder,  as  against  such  creditors  and  purchasers.  Hart  t;.  Barney  &  Smith 
Manufg  Co.,  7  Fed.  R.,  549. 

§  1240.  The  holder  of  a  draft  in  Illinois,  which  was  payable  in  North  Carolina,  sent  it  to  a 
hank  in  North  Carolina  for  collection.  The  bank  acknowledged  the  receipt  of  the  draft,  and 
informed  the  holder  that  it  had  been  credited  to  his  account  and  entered  for  collection.  The 
bank  then  sent  the  draft  to  A.f  who  collected  it  and  failed  before  remitting  it.  In  an  action 
against  the  bank  for  the  proceeds  of  the  draft,  it  was  held  that  the  contract  between  the 
holder  and  the  bank  was  complete  when  the  bank  answered  the  letter  of  the  holder,  and  that 
being  also  to  be  executed  in  North  Carolina,  the  contract  as  to  its  form  and  legal  effect  was  to 
be  governed  by  the  law  of  North  Carolina.    Kent  v.  Dawson  Bank,  18  Blatch.,  237. 

§  1241.  The  merchantable  quality  of  goods  which  a  party  agrees  to  sell  and  deliver  in  a 
particular  place  is  to  be  determined  by  the  laws  of  that  place.  Ladd  v,  Dulany,*  1  Cr.  C.  C, 
688. 

§  1242.  When  bills  are  drawn  for  discount,  the  law  of  the  place  where  they  are  to  be  dis- 
counted governs.  They  have  no  validity  till  discounted,  and  consequently  the  law  of  the 
place  where  they  are  discounted  governs  the  rights  of  the  parties.     Orr  v.  Lacy,  4  McL.,  251. 

§  1243.  If  a  contract  is  not  usurious  where  it  is  made  payable,  it  is  not  void  for  usury 
unless  it  appears  that  the  insertion  of  that  particular  place  of  payment  was  a  mere  shift  or 
device  to  evade  the  usury  laws  of  the  place  where  the  contract  was  made.  Junction  Railroad 
Co.  V.  Bank  of  Ashland,  12  Wall.»  229. 

§  1244.  The  law  of  the  place  where  the  contract  is  made,  and  not  where  the  ^action  is 
brought,  is  to  govem  in  expounding  and  enforcing  the  contract,  unless  the  parties  have  a 
view  to  its  being  executed  elsewhere,  in  which  case  it  is  to  be  governed  by  the  law  of  the 
place  where  it  is  to  be  executed.  So  where  nothing  appeared  on  the  face  of  the  bond  of  a 
navy  agent  to  show  where  it  was  executed,  and  as  it  was  undoubtedly  to  be  executed  at 
the  seat  of  government,  it  was  held  that  the  contract  was  to  be  executed  at  Washington,  and 
that  the  liability  of  the  pafties  must  be  governed  by  the  rules  of  the  common  law.  Cox  v. 
United  States.  6  Pet.,  208;  Duncan  v.  United  States,  7  Pet.,  449. 

g  1245.  Where  bills  of  exchange  payable  in  London  are  accepted  on  a  promise  to  provide 
funds  there  for  their  payment,  such  an  agi'eement  is  governed  by  the  law  of  England  as  to  the 
obligation  of  the  parties,  the  rates  of  interest,  and  the  rules  for  its  computation.  Bainbridge 
V.  Wilcocks,  Bald.,  537. .  « 

g  124G.  lex  loeU —  Any  interpretation  or  construction  of  a  contract  applicable  or  inci- 
dental to  its  performance  should  be  governed  by  the  law  of  the  place  of  performance ;  and  such 
matters  of  construction  or  interpretation  as  go  to  the  execution  and  validity  of  a  contract 
are  determined  by  the  laws  of  the  place  where  the  contract  was  made.  Howenstein  v,  Barnes, 
5  Dill.,  484. 

§  1247.  As  a  general  rule,  the  validity,  nature,  interpretation  and  obligations  of  contracts 
are  to  be  gov.emed  by  the  lex  loci  contractus,  if  the  contract  is  to  be  performed  there,  but 
if  it  is  to  be  performed  in  another  place,  then  it  is  to  be  governed  by  the  law  of  the  latter 
place;  but  in  some  cases  other  considerations  may  intervene.  Pope  v.  Nickerson,  8  Story, 
474. 

§  1248.  The  validity  of  a  contract  is  to  be  decided  by  the  law  of  the  place  where  it  was 
made,  unless  it  was  agreed,  either  expressly  or  tacitly,  that  it  should  be  performed  in  some 
other  place ;  then  the  law  of  the  place  of  performance  governs  its  validity,  nature,  obligatioa 
and  interpretation.     Green  v.  Collins,  8  Cliff.,  494  (§§  345-856). 

g  1249.  ind oraein en t.— Where  a  note  is  made  in  one  state,  but  is  payable  and  indorsed 

in  another  state,  then  the  law  of  the  latter  state  governs  the  rights  of  the  parties.  The  law  of 
the  place  where  a  contract  is  to  be  performed,  and  not  the  place  where  it  is  executed,  is  the 
law  which  affects  its  obligation.  The  indorsement  of  a  note  subjects  the  indorser  to  the  ob- 
ligations imposed  by  the  law  where  the  indorsement  is  made.  Brabston  v,  Qibson,  9  How., 
277. 

g  1250.  Lex  fori. —  Where  a  right  exists  under  a  contract  the  remedy  is  to  be  pursued  ac* 
cording  to  the  lex  fori.    Hinkley  v.  Marean,  8  Mason,  89. 

g  1251.  The  law  of  the  place  where  a  contract  is  made  is  to  govern  as  to  the  nature,  validity 
and  construction  of  the  contract,  but  as  to  the  form  of  the  action ,  or  the  remedy  by  which  a 
contract  is  to  be  enforced,  a  different  rule  prevails,  that  the  recovery  mast  be  sought  and  the 
remedy  pursued  according  to  the  lex  fori  and  not  according  to  the  lex  loci  contractus.  Van 
Reimsdykv.  Kane,  1  Gall.,  875. 

g  1252.  Though  a  deed  is  good  and  sufficient,  by  the  law  of  Wisconsin,  which  is  only  sealed 
with  a  scrawl,  yet  where  an  action  is  brought  in  New  York  on  such  a  deed  for  the  breach  of 
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covenants  therein,  the  action  must  be  in  assumpsit  as  on  an  unsealed  instrument,  as  by  the 
law  of  New  York  such  scrawl  is  insufficient  as  a  seal.    Le  Roy  v.  Beard,  8  How.,  464 

g  1253.  Under  the  law  of  Louisiana  a  contract  under  seal  is  of  no  greater  dignity  than  one 
without  a  seal,  and  those  who  sue  on  foreign  contracts  in  that  state  must  abide  the  conse- 
quences of  these  rules.     Wilcox  v.  Hunt,*  18  Pet.,  378. 

g  1254.  S.  and  S.  executed  in  Pennsylvania  certain  promissory  notes  to  defendants, 
A.  &  Co.,  upon  which  suit  was  brought  in  the  United  States  circuit  court  in  Indiana.  Judg- 
ment was  entered  for  plaintiffs  and  execution  issued,  which  was  levied  on  real  estate  of  de- 
fendants. Upon  a  motion  made  to  set  aside  tlie  return  of  the  marshal  and  to  direct  him  to 
collect  the  money  under  the  laws  of  Pennsylvania  (which  were  different  from  those  of  In- 
diana) it  was  held  that  the  remedy  is  not  a  part  of  the  contract,  and  that  the  law  of  Pennsyl- 
vania cannot  regulate  the  sale  of  real  estate  in  Indiana  by  execution  or  otherwise.  Smith  v, 
Atwood,*  8  McL.,  545. 

§  1255.  Lex  fori  and  lex  loci  agreeing,  and  differing  with  law  of  place  of  performance.— 
A  bill  of  exchange  was  drawn  in  Iltinois  upon  a  firm  in  Missouri,  and  was  verbally  accepted 
by  a  member  of  the  firm  then  present  In  a  suit  thereon  in  Illinois,  it  was  held  that  the  law 
of  Illinois  should  govern  and  control  the  liability  of  the  drawees.  Where  the  lex  fori  and  the 
lex  loci  agree,  and  differ  from  the  law  of  the  place  of  performance,  the  former  prevails.  Scud- 
der  r.  Union  National  Bank,  1  Otto,  411. 

g  1256.  Lex  rei  sitaD  governs  contracts  as  to  real  estate.— The  title  and  disposition  of  real 
property  is  exclusively  subject  to  the  laws  of  the  country  where  it  is  situated,  which  can  alone 
prescribe  the  mode  by  which  a  title  to  it  can  pass  from  one  person  to  another.  M'Cormick  v. 
SoUivant,  10  Wheat.,  202. 

§  1257.  A  title  to  or  an  interest  in  land  can  only  be  acquired  or  lost  pursuant  to  the  law  of 
the  state  in  which  the  land  is  situated.    Kerr  v.  Moon,  0  Wheat,  571. 

g  125S.  No  title  to  lands  can  be  acquired  or  passed  unless  according  to  the  laws  of  the  state 
where  they  are  situated.    Clark  v.  Graham,  6  Wheat,  579. 

g  1259.  The  rule  that  a  contract  shall  be  judged  by  the  law  of  the  place  in  which  it  is  made 
is  not  applicable  to  real  estate,  which  can  be  conveyed  only  according  to  the  law  of  the  place 
where  it  is  situated.    Northwestern  Mutual  Life  Ins.  Co.  v.  Overholt,  4  Dill..  288. 

g  1260.  Where  land  is  the  subject  of  a  contract,  the  law  of  the  place  where  it  is  situated 
governs  its  descent,  alienation  and  transfer,  and  the  effect  and  construction  of  conveyances. 
Brine  v.  Insurance  Co.,  6  Otto,  686. 

g  1261.  Statute  of  limitations,  which  one  goyerns.— The  statute  of  limitations  of  the 
place  where  the  contract  is  made  does  not  govern  in  an  action  in  another  forum,  but  the  stat- 
ute of  limitations  of  the  forum  in  which  the  suit  is  brought  must  govern.  Egberts  v.  Dibble, 
3  McL.,  67;  Jones  v.  Hays,  4  McL.,  533;  Ames  v.  LeRue,*  2  MoL.,  216;  McCluny  v.  Silliman,  8 
Pet,  276. 

§  1202.  The  statute  of  limitations  of  the  place  where  a  contract  is  made  cannot  be  pleaded 
in  bar  of  an  action  instituted  in  another  forum  where  the  period  of  limitation  is  g^reater. 
Townsend  v.  Jemison,  9  How.,  418. 

g  1203.  Under  the  law  of  the  state  in  which  a  note  was  given  and  payable  it  was  given  the 
same  effect  as  to  remedies  on  it  as  a  specialty,  and  the  statute  of  limitations  was  the  same  in 
reference  to  it  as  to  sealed  instruments.  Suit  was  brought  on  it  in  another  state  in  which  the 
difference  between  sealed  and  unsealed  instruments  was  observed,  and  a  shorter  period  of 
limitation  of  actions  on  such  notes  was  prescril>ed.  Held,  that  though  the  law  of  the  state 
in  which  the  instrument  was  made  gave  the  same  remedy  on  it  as  on  a  specialty,  it  was  still 
an  unsealed  ccm tract,  and  as  the  remedies  on  a  contract  are  to  be  governed  by  the  lex  foriy 
the  statute  of  limitations  of  the  latter  state  must  be  applied.  Though  the  nature,  validity 
and  interpretation  of  the  contract  may  be  the  same  in  both  states,  3'et  the  mode  in  which  the 
remedy  is  to  be  pursued,  and  the  time  within  which  suit  must  be  brought,  will  depend  upon 
the  lex  fori.    Bank  of  United  States  v.  Donnally,  8  Pet,  871. 

§  1264.  A  contract,  as  to  its  intent  and  meaning,  must  be  construed  according  to  the  law  of 
the  country  where  it  is  made  or  is  to  be  executed.  If  action  is  brought  thereon  in  another 
forum  the  lex  loci  applies  only  to  the  nature,  validity  and  construction  of  the  contract,  and 
not  to  the  form  of  the  action,  the  course  of  judicial  proceedings  or  the  time  when  the  action 
must  be  commenced ;  these  are  governed  by  tlie  lexforL  The  statute  of  limitations  is  a  mat- 
ter pertaining  to  the  remedy,  and  is  applied  by  courts  of  the  United  States  according  to  the 
law  under  which  the  court  sits.     Nicolls  v,  Rodgers,  2  Paine,  488. 

g  1265.  The  statute  of  limitations  of  the  place  where  the  contract  is  made,  and  where  the 
parties  continue  to  reside,  governs,  though  suit  be  brought  in  another  state.  Gilpin  v.  Plum* 
mer,  2Cr.  a  C,  56. 

g  12IMI.  Where  the  lex  contracttu  leaves  any  right  of  action,  foreign  courts  may  enforce 
that  right  according  to  their  own  local  remedies  and  modes  of  proceeding.     Where  no  right 
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of  action  exists  by  the  lex  contracUis,  foreign  courts  do  not  enforce  tlie  original  obligation,  be- 
cause it  is  gone,  and  to  enforce  it  would  be  to  create  a  new  obligation,  and  not  to  recognize  a 
subsisting  one.  This  is  true  of  the  statute  of  limitations  of  the  place  of  contract^  where  it 
has  actually  and  couipletely  run  against  a  contract.  The  laws  extinguish  the  remedy  in 
every  form  at  the  option  of  the  debtor,  and  this  right  or  presumption  of  extinction  ought  to 
go  with  him  everywhere,  and  be  recognized  everywhere.  Le  Roy  v,  Crowninshield,  3 
Mason,  172. 

§  1267.  Interest,  governed  by  what  law. —  Where  a  contract  is  silent  as  to  the  rate  of  in- 
terest, and  is  in  terms  made  payable  in  another  state,  the  implication  of  the  law  is  that  the 
parties  contemplated  that  the  laws  of  the  other  starte  as  to  the  rate  of  interest  should  apply. 
Rogers  t;.  Lee  County,  1  DiU.,  630. 

g  1268.  If  a  contract  is  made  in  one  place  and  is  to  be  performed  in  another,  it  is  to  be  gov- 
erned by  the  law  of  the  place  of  performance ;  and  if  the  interest  allowed  by  the  laws  of  the 
place  of  performance  is  higher  than  that  permitted  at  the  place  of  the  contract,  the  parties 
may  stipulate  for  the  higher  rate  without  incurring  the  penalties  of  usury.  Andrews  v. 
Pond,  13  Pet.,  7a 

§  1269.  In  a  suit  upon  a  contract  the  rate  of  interest  is  to  be  determined  by  the  lex  fori^ 
where  no  rate  is  iixed  by  the  contract,  and  no  place  is  designated  for  the  performance  of  the 
contract.    Goddard  v.  Ftwter,*  17  Wall.,  123. 

§  1270.  Where  a  contract  for  the  payment  of  money  is  made,  the  i*ate  of  interest  reserved 
may  either  be  that  of  the  place  where  the  contract  is  made  or  where  it  is  to  be  performed, 
according  as  the  parties  may  agree;  and  if  the  rate  fixed  is  that  of  the  place  of  performance, 
and  it  is  higher  than  that  of  the  place  where  the  contract  was  entered  into,  still  the  contract 
is  not  exi>osed  to  the  imputation  of  usury  unless  it  was  the  intention  of  the  parties  to  thereby 
evade  the  penalties  imposed  for  usury  by  the  law  of  the  place  of  contracting.  Miller  v.  Tif- 
fany, 1  Wall.,  310. 

§  1271.  The  interest  to  be  allowed  in  an  action  against  a  person  who  promised  to  accept  a 
bill,  and  who  has  failed  to  do  so,  is  the  interest  of  the  place  where  the  promise  was  made  and 
where  it  was  to  be  performed,  and  not  of  the  place  where  the  bill  was  drawn.  Boyce  v.  Ed- 
wards, 4  Pet.,  128. 

§  1272.  The  rate  of  interest  on  a  settled  account  will  be  that  allowed  by  the  lex  loci  con- 
tractus and  not  by  the  law  of  the  place  where  suit  is  brought.  Jaffray  v»  Dennis,  2  Wash., 
253. 

g  1273.  Capacity  to  contract^  governed  by  what  law.— -Where  the  party  contracting  re- 
sides in  the  state  in  which  the  contract  is  executed  and  in  which  it  is  to  be  performed,  then 
the  law  of  such  state  governs  the  capacity  of  the  pai*ty  to  enter  into  the  contract.  So  where 
a  married  woman  in  New  York,  who  was  operating  a  distillery  in  that  state  on  her  own  ac- 
count, entered  into  a  bond  to  the  United  States  conditioned  on  her  performance  of  certain 
acts  in  and  about  her  distillery,  which  were  to  be  executed  in  New  York,  it  was  held  that  as 
she  had  capacity  to  enter  into  such  bond  under  the  law  of  New  York  the  bond  was  valid* 
United  States  v.  Garlinghouse,  4  Ben.,  201. 

§  1274.  The  law  of  the  domicile  of  the  party  does  not  govern  the  contract,  and  determine 
his  rights  and  obligations.  They  depend  upon  the  law  of  the  place  where  the  contract  was 
made,  or  where  it  is  to  be  executed.  So  a  contract  made  in  Chili  for  the  transportation  of 
goods  to  England  by  the  master  of  a  ship,  of  which  the  owners  resided  in  Maryland,  was  held 
to  be  governed  by  the  general  commercial  law,  and  not  by  the  common  law.  Nay  lor  v.  Baltzell, 
Taney.  61. 

§  1275.  Transfer  of  stock. —  Unless  there  is  something  to  prevent,  in  the  statute  law  or  the 
decisions  of  the  state  in  which  a  corporation  is  situated,  a  transfer  of  its  stock  which  is  good 
under  the  law  of  the  place  of  the  owner's  domicile  is  good  everywhere,  at  least  as  to  the  equi- 
table title.    Black  v,  Zacharie,  8  How.,  618. 

§  1276.  Existing  law  a  part  of  the  obligation. —  The  municipal  law  of  the  state  which 
binds  the  parties  to  perform  their  agreement  constitutes  the  obligation  of  a  contract.  Those 
laws  existing  at  the  time  of  the  contract  must  govern  and  control  the  contract  in  every  shape 
in  which  it  is  intended  they  should  bear  on  it,  whether  they  affect  the  validity  or  the  con- 
struction of  the  contract.    Sawyer  v.  Parish  of  Concordia,  12  Fed.  R.,  756. 

g  1277.  The  sureties  on  a  replevin  bond  entered  int)  under  a  state  statute,  which  gives  it 
the  effect  of  a  judgment,  are  entitled  to  have  their  land  sold  according  to  the  laws  in  force  at 
the  time  the  bond  was  entered  into.    Stockwell  v.  Kemp,  4  McL.,  81. 

§  1278.  Place  of  performanee. —  Plaintiff,  a  resident  of  B.,  consigned  a  vessel  to  defend- 
ants, residents  of  N.  While  the  vessel  was  at  N.,  she  was  attached  aa  the  property  of  plaintiff, 
and  to  dissolve  the  attachment  defendants  became  security  for  plaintiff,  who  subsequently 
promised  to  indemnify  them  for  any  loss  sustained  by  them  on  that  account.  Defendants 
were  afterwards  obliged  to  pay  the  debt  for  which  they  had  become  security.     In  an  action 
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bj  them  to  recover  from  plaintiff,  held,  that  the  contract  of  indemnity  was  to  be  performed 
at  N.,  the  residence  of  defendants.     Boyle  v.  Zacharie,*  6  Pet.,  635. 

($  1279;  Notes  drawn  in  one  state  to  be  discounted  in  another  — Us ary.—  C.  in  Philadel- 
phia, wishing  to  raise  money,  made  an  arrangement  with  F.  in  New  York  by  which  S.  of 
Philadelphia  was  to  draw  notes,  which  were  to  be  indorsed  by  C,  and  by  him  sent  to  New 
York  and  discounted  by  F.  The  notes  were  drawn  and  dated  at  Philadelphia  and  signed  by 
8.  and  indorsed  by  C.  They  were  then  sent  to  F.  at  New  York,  and  by  him  discounted  at  a 
usurious  rate,  and  the  money  was  remitted  to  S.  Held,  that  the  contract  was  to  be  governed 
by  the  law  of  New  York,  and  that  being  illegal  and  void  there,  it  was  illegal  and  void  every- 
where.   In  re  Conrad,*  8  Phil.,  147. 

g  1S80.  Notes  drawn  and  payable  in  New  York,  but  discounted  and  indorsed  in  Rhode 
island  —  Mortgage  —  Usury. — H.,  a  resident  of  New  York,  in  pursuance  of  a  previous  ar- 
rangement made  by  A.,  in  bis  behalf,  with  a  bank  in  Rhode  Island  forwarded  to  A.  fi^  notes 
signed  by  himself  in  New  York,  and  payable  in  New  York.  In  pursuance  of  an  arrange- 
ment between  them,  A.  and  B.  indorsed  three  of  the  notes,  and  two  of  them  were  discounted 
at  the  bank,  and  their  face  was  paid  to  H.,  and  the  third  was  retained  as  interest  on  the  other 
two.  For  the  indorsements  A.  and  B.  each  received  one  of  the  remaining  notes,  and  H.  ex- 
ecuted to  A.  a  chattel  mortgage  to  secure  A.  and  B.  from  liability  on  their  indorsements. 
All  the  notes  were  dishonored,  and  A.  and  B.  were  properly  charged  as  indorsers.  In  a  suit 
by  A.  and  B.  for  the  proceeds  of  the  property  mortgaged,  it  was  held  that  the  validity  of  the 
notes  was  to  be  determined  by  the  law  of  Rhode  Island  and  not  of  New  York,  and  that 
the  transaction  was  not  void  for  usury.  Providence  County  Savings  Bank  v.  Frost,  8  Ben., 
294. 

g  13S1.  Bill  drawn  In  Ohio  for  accommodation  of  acceptor  in  New  York,  and  negotiated 
by  him  In  latter  state.—  A.,  in  Ohio,  for  the  accommodation  of  B.,  in  New  York,  drew  a  Bill  on 
h.  which  he  indorsed  and  sent  to  B.  B.  accepted  it,  and  negotiated  it  to  a  third  party  at  a 
usurious  rate  of  interest.  Held,  that  the  law  of  New  York  governed  the  negotiation  of  the 
bill,  and  that  as  an  illegal  rate  of  interest  was  received  the  contract  was  void.  Davis  v. 
demson,  6  McL,  625. 

§  1282.  Bill  drawn  in  one  state  on  a  person  in  another— Suit  by  drawee  against  the 
drawer, —  A  bill  of  exchange  was  dated  and  drawn  in  Memphis  on  a  person  in  New  Orleans. 
In  a  suit  by  the  drawee  against  the  drawer  it  was  held  that  the  contract  was  made  at  Mem- 
phis and  not  at  New  Orleans,  and  that  if  void  by  the  law  of  Tennessee,  no  recovery  could 
be  had  thereon.    Davidson  v.  Lanier,  4  Wall.,  457  (Bills  and  Notes.  §§  1319-34). 

§  1288.  Letter  of  credit  by  English  firm,  dated  and  signed  by  agent  in  Boston.—  A  letter 
of  credit  was  dated  at  Boston  and  signed  by  the  agent  of  a  firm  in  England,  authorizing  a  draft 
on  them  and  promising  that  they  duly  honor  such  draft  when  presented.  Held,  that  this 
contract  was  made  in  Massachusetts,  and  not  in  England,  and  that  the  rights,  duties  and 
obligations  of  the  parties  under  it  are  determined  by  the  law  of  Massachusetts.  Russell  v. 
Wiggin,  3  Story,  239. 

§  1284.  Application  for  insurance  made  in  one  state  and  forwarded  to  the  company  in 
another  —  Policy  issued  in  the  latter.—  An  application  for  insurance  on  property  in  Indiana 
was  made  in  Indiana  and  forwarded  with  the  premium  to  the  office  of  the  insurance  company 
in  Illinois,  and  the  policy  was  mailed  to  the  insured  from  the  office  of  the  company.  Held, 
that  the  contract  was  completed  on  the  deposit  of  the  policy  in  the  postoffice,  and  that  being 
made  in  Illinois,  and  being  valid  there,  it  was  valid  in  Indiana,  though  the  company  and  its 
agent  were  acting  in  Indiana  ip  violation  of  the  laws  of  that  state.  Lamb  v.  Bowser,  7  Biss., 
316,  877. 

§1285.  Representations  made  in  New  York  —  Insurance  in  Boston.— The  owner  of  a 
ship  wrote  from  New  York,  where  the  ship  then  was,  to  an  insurance  company  in  Boston  and 
described  the  condition  of  his  ship  and  asked  for  insurance.  Relying  on  his  representations, 
the  vessel  was  insured  by  the  Boston  company.  Held,  that  in  construing  the  terms  of  the 
representations,  they  should  be  construed  according  to  their  use  and  meaning  in  New  York, 
where  the  representations  were  made,  and  not  in  Boston.  Hazard  v.  New  England  Marine 
Ins.  Co.,  8  Pet,  581. 

g  1286.  Sale  in  one  state  where  the  goods  are  to  be  carried  into  another  in  violation 
of  its  laws. —  In  an  action  to  recover  the  price  of  goods  sold,  it  is  no  defense  that  the  vendor 
knew  that  they  were  purchased  to  be  sold  in  another  jurisdiction,  in  violation  of  the  law  of 
that  jurisdiction,  provided  it  was  not  a  part  of  the  contract  that  they  should  be  used  for  that 
purpose,  and  also  provided  that  the  vendor  did  not  ap^ree  to  do  anything  in  aid  or  furtherance 
of  the  unlawful  design.     Green  v,  Collins,  3  Cliff.,  494  (§.§  845-356). 

§1287.  A  sale  of  liquors  in  Rhode  Island,  which  the  vendor  knows  are  intended  by  the 
vendee  to  be  carrieJ  into  Massachusetts,  is  therefore  valid,  and  the  seller  may  recover  thereon 
in  the  United  States  courts  in  Massachusetts,  notwithstanding  a  statute  of  the  iatt('r  state 
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providing  that  no  action  shall  be  maintained  for  the  price  of  liquors  sold  in  ftny  other  state 
to  be  brought  into  that  state.     Ibid. 

§  1288.  Warrant  to  confess  jadgrment  In  an  j  court  In  Ireland  for  a  gum  due  in  British 
sterling. —  A  person  being  indebted  to  another  for  a  certain  sum  in  British  sterling  gave  a 
bond  and  warrant  of  attorney  to  confess  judgment  in  any  court  in  Ireland.  Held,  that 
though  the  kind  of  sterling  was  not  mentioned  in  the  bond  or  warrant  of  attorney,  it  was 
to  be  British  sterling,  but  that  the  interest  allowed  should  be  Irish  interest,  as  the  amount  waa 
payable  in  Ireland.    Bushby  v,  Camac,  4  Wash.,  296. 

§  1289.  Separation  of  Alexandria  from  Tirginia— Effect  on  existing  contracts.— The 
separation  of  Alexandria  from  Virginia  had  no  effect  on  contracts  existing  between  individ- 
uals of  the  two  jurisdictions.  So  a  contract  of  insurance  on  a  house  in  Alexandria  made 
before  the  separation  remained  good,  though  by  the  constitution  of  the  insurance  company 
it  could  only  insure  buildings  in  Virginia.  Such  separation  could  only  affect  future  and  not 
existing  contracts.     Korn  v.  Mutual  Assuranoe  Society,  6  Or.,  199. 

§  1290.  Agreement  made  in  New  Hampshire  to  ship  goods  from  Boston.—  B.,  a  resident 
of  Boston,  being  in  Dover,  agreed  to  sell  D.,  a  resident  of  Dover,  certain  merchandise,  and  to 
ship  the  same  to  him  on  his  return  to  Boston.  B.  did  as  promised,  delivering  the  merchan- 
dise to  a  common  carrier  in  Boston.  Held,  that  the  agreement  was  executory  as  made  in  New 
Hampshire,  and  that  the  sale  was  made  in  Massachusetts,  where  it  was  completed,  and  not  in 
New  Hampshire.    Sortwell  t;.  Hughes,  1  Curt.,  245. 

§  1291.  Lottery  drawn  in  one  state  on  land  in  another. —  Under  a  lottery  scheme  a  piece 
of  land  lying  in  New  Jersey  was  drawn  and  a  conveyance  executed.  Held,  that  as  all  lottery 
transactions  were  prohibited  by  the  statute  of  New  Jersey  there  was  no  consideration  for  the 
conveyance,  and  that  this  was  true  although  the  lottery  was  drawn  in  Pennsylvania,  where 
it  was  legal.    Ridge  way  v.  Underwood,  4  Wash.,  183. 

g  1292.  Mortgage  of  land  in  Michigan  —  Interest  payable  in  New  York —Usury  -—  Fore- 
closure.—  A  person  residing  in  Michigan  borrowed  money,  and  executed  and  delivered  a  bond 
and  mortgage  in  that  state  on  land  therein  to  secure  the  payment  thereof.  The  interest  was 
payable  in  New  York  and  was  at  a  rate  greater  than  that  allowed  in  New  York,  but  was  law- 
ful in  Michigan.  In  a  suit  to  foreclose  the  mortgage  it  was  held  that  the  contract  was  valid 
and  that  the  interest  reserved  was  lawful.  Where  the  legal  interest  stipulated  to  be  paid  is 
higher  where  the  contract  is  entered  into  than  at  the  place  of  payment,  the  higher  rate  will 
be  presumed  to  be  within  the  intention  of  the  parties.  If  the  transaction  is  bona  fide  and  not 
with  intent  to  evade  the  law  against  usury,  and  the  law  of  the  place  of  performance  allows 
a  higher  rate  of  interest  than  that  permitted  at  the  place  of  tbe  contract,  the  parties  may  law- 
fully stipulate  for  the  higher  interest.  But  the  transaction  must  be  bona  fide  and  not  a  mere 
cloak  for  usury.    Fitch  v.  Remer,  1  Flip.,  16. 

§  1298.  Sale— Intention  of  vendee  to  use  the  property  in  another  st-ate  and  in  violation 
of  its  laws. —  Where  a  contract  of  sale  is  completed  in  one  state  with  knowledge  that  the  vendee 
intends  to  use  the  property  in  another  state  in  a  way  that  will  subject  him  to  a  penalty,  such  a 
contract  is  not  void,  and  will  support  an  action  for  the  purchase  price  in  the  state  whose  laws 
were  intended  to  be  violated.    Sortwell  v.  Hughes,  1  Curt.,  246. 

§  1294.  New  York  contract  —  Discharge  under  Maryland  insolvent  law.— A  resident  of 
Baltimore  purchased  goods  in  New  York,  and  m  settlement  of  his  account  transmitted  to  his 
attorney  in  New  York  certain  notes  of  his  made  in  Baltimore,  but  payable  in  New  York. 
Held,  that  the  contract  was  a  New  York  contract  and  governed  by  New  York  law,  and  that  a 
discharge  under  the  insolvent  law  of  Maryland  could  not  be  set  up  as  a  defense  4x>  an  action 
on  the  notes.    Cook  v.  Moffat,  5  How.,  807.  ' 

g  1295.  Contract  in  one  state  for  the  conveyance  of  land  in  another  —  Vendor's  lien.— 
A  contract  and  conveyance  was  made  in  Massachusetts  of  land  in  Georgia,  which  was  silent 
as  to  the  lien  of  the  vendor  for  purchase  money.  Qucere,  whether,  as  the  laws  of  Massachu- 
setts gave  the  vendor  no  such  lien,  he  could  claim  such  a  lien,  provided  the  laws  of  the  place 
where  the  land  was  situated  would  give  it.  It  seems  the  more  reasonable  rule  that  the  rule 
of  law  should  prevail  that  the  contract  v/as  to  be  construed  according  to  the  place  where 
it  was  executed.     Oilman  v.  Brown,  1  Mason,  219. 

§  1291>.  Contract  by  citizan  with  foreigner  in  foreign  country —  Yoid  if  prohibited  by 
g^ate  —  But  valid  elsewhere.—  Unless  restrained  by  constitutional  prohibitions  a  state  may 
act  upon  contracts  made  by  its  citizens  in  every  country,  and  consequently  may  discharge, 
them  by  general  laws.  But  such  is  not  the  operation  of  jurisdiction  on  contracts  made  by  a 
citizen  with  a  foreigner  in  a  foreign  country.  If,  in  such  cases,  the  legislature,  by  positive 
laws,  nullifies  such  contracts,  they  cannot  be  enforced  in  its  tribunals,  but  elsewhere  they  re- 
tain the  original  validity  they  had  by  the  lex  loci  contracttis.  But  if  a  statute  be  general, 
without  a  direct  reference  to  foreign  contracts,  its  construction  should  not  be  extended  to 
them.     Van  Reimsdyk  v.  Kane,  1  Gall.,  877. 
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§  1207.  Bond  by  public  officer  —  Serawl  seal  allowed  by  local  law.—  Though  by  common 
law  a  sealed  inatniment  must  be  sealed  with  wax  or  some  like  substance,  yet  by  the  legislation 
of  most  of  the  states  a  scrawl  has  been  substituted.  A  bond  was  executed  in  Illinois  by  a  re- 
ceiver of  public  money,  who  was  required  by  law  of  congress  to  give  a  bond.  Held,  that  as 
the  law  of  Illinois  allowed  a  scrawl  seal,  and  that  especially  as  the  obligor  meant  the  scrawl 
for  a  seal«  the  bond  was  a  bond  within  the  meaning  of  the  statute^  United  States  v.  Stephen* 
son,  1  McL.,  463. 

§  1298.  Lien  upon  Tessel  under  local  law  —  siibseqaent  mortgage  in  the  state  where  she 
is  enrolled. —  A  lien  upon  a  steamboat  arising  under^the  local  law  of  one  state  does  not  take 
^  precedence  in  a  United  States  court  of  a  subsequent  mortgage  executed  according  to  Udited 
States  laws  at  the  port  in  another  state  where  the  vessel  was  enrolled.  Underwriters*  Wreck- 
ing Co.  V,  The  Katie,  8  Woods,  183  (g§  1648-49). 

g  1299.  Unauthorized  contract  of  corporation  in  foreign  state  -^  Action  in  latter  state 
to  recorer  money  pnid  thereon. —  A  Wisconsin  corporation  made  in  Oregon  a  contract  of  in- 
surance which  it  had  no  right  to  do  under  the  laws  of  that  state.  Payment  of  the  policy  was 
obtained  by  fraud,  and  action  was  brought  in  the  federal  courts  of  the  district  of  Oregon  to 
recover  back  the  money  so  paid.  It  was  held,  that  the  antion  could  be  maintained.  North-'^ 
western  Mutual  Life  Ins.  Co.  v.  Elliott,  7  Saw.,  17  (§§  756-760). 

7.  As  Affected  hy  Custom  and  Usage, 

[See  Ubaqb  akd  Cunox.] 

SuuxABY  — JVbtodmts^t&te  to  vary  contract,  §  1800.  —  CtMfom  as  toftUing  orders  fot  ffoodsy 

g  Idldl.-^  Notice  necessary,  ^  1802. 

^  §  moo.  No  usage  can  be  proved  to  vary  the  effect  of  a  written  contract  which  is  clear. 
Cfrt«in  evidence  held  insufficient  to  show  a  general  usage.    Oelricks  v.  Ford,  g^  1803-1809. 

g  1801.  The  defendants,  manufacturers,  took  more  orders  than  they  could  fill  iq;i mediately. 
It  was  their  custom  to  enter  these  orders  bb  taken  and  deliver  at  intervals  different  proportions 
of  the  goods  ordered,  and  this  custom  was  known  to  plaintiffs  at  the  time  ttiey  gave  their 
orders.  In  an  action  for  failure  to  deliver  the  goods  ordered  at  the  agreed  time,  it  was  held 
that  the  custom  of  defendants  was  admissible  to  show  the  real  contract  between  the. parties. 
Bliven  V.  New  England  Screw  Co.,  §§  1806-1308. 

g  1802.  A  special  and  particular  usage  is  not  binding  upon  a  party  who  has  no  knowledge 
of  it.     National  Bank  v,  Burkhardt,  g§  1809-18. 

[NOTBS.—  See  §g  1314^1836.] 

OELRICKS  V.  FORD. 
(38  Howard,  49-65.    1859.) 

Opinion  by  Mr.  Justice  Nelson. 
•i    Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circoit  court  of  the 
United  States  for  the  district  of  Maryland.     The  sait  was  brought  by  Ford 
against  the  defendants  in  the  court  below  upon  the  following  contract: 

"Baltimoee,  November  7,  1855. 
"  For  and  in  consideration  of  one  dollar,  the  receipt  whereof  is  hereby  ac- 
knowledged, I  have  this  day  purchased  from  J,  W.  Bell,  agent  for  Benjamin 
Ford,  New  York,  for  account  of  Oelricks  &  Lurman,  Baltimore,  ten  thousand 
barrels  superfine  Howard  Street  or  Ohio  flour,  deliverable,  at  seller's  option,  in 
lots  of  five  hundred  barrels,  each  lot  subject  to  three  days'  notice  of  delivery, 
and  paj'able  on  delivery,  at  the  rate  of  nine  dollars  and  twenty-five  cents  per 
barreli  viz. : 

"2,000  barrels,  seller's  option,  all  December,  1855. 


"4,000       "  •         "            " 
"4,000       "            "            •* 

January,  1856. 
February,  1856. 

« 10,000 

"  Approved : 

"Oelbicks  &  Lurman." 
Vol,  VIII  —  88 

«L.  I 
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The  t\To  thousand  barrels  deliverable  in  Deceniber  were  delivered,  accepted, 
and  paid  for,  as  per  contract.  Tbe  four  thousand  barrels  to  be  delivered  in 
each  of  the  months  of  January  and  February  were  duly  tendered  to  the  de- 
fendants, and  payments  demanded,  and  which  were  refused.  The  only  objec- 
tion to  the  acceptance  of  the  flour  at  the  time  tendered  was  the  refusal  of  Ford 
to  a  demand  made  upon  his  agent  to  deposit  $5«000  in  one  of  tbe  banks  in 
Baltimore  to  secure  the  punctual  delivery  of  the  flour  at  the  time  mentioned. 
This  demand  for  a  deposit  of  money  was  denied  by  the  plaintiff  on  the  ground 
that  the  contract  contained  nq  such  stipulation. 

After  much  testimony  given  by  both  parties  on  the  trial,  on  the  subject  of  a 
usage  among  the  dealers  in  flour  in  the  city  of  Baltimore  to  demand  on  time 
contracts  a  deposit  of  money  (or  margin,  as  it  is  called),  and  the  right  to  re- 
scind the  contract  if  refused,  the  court  charged  the  jury  that  if  they  shall  find, 
from  tbe  evidence,  tbe  defendants  entered  into  the  contract  given  in  evidence, 
and  that  the  plaintiff  offered  to  deliver  the  flour  therein  meutioncd  according 
to  its  terms,  and  that  when  the  offer  was  made  he  bad  the  requisite  quantity 
of  flour  to  comply  with  the  contract,  and  could  have  delivered  it  if  the  defend* 
ants  had  been  willing  to  receivd  it,  and  that  they  had  refused,  then  the  plaintiff 
was  entitled  to  recover.  The  court  further  instructed  the  jury  that  the  rule  of 
damages  was  the  difference  between  the  contract  price  of  the  flour  and  the 
market  value  in  the  city  of  Baltimore  on  the  several  days  of  the  tenders,  with 
interest  on  this  sum,  in  tbe  discretion  of  the  jury.  The  jury  found  for  the 
plaintiff. 

§  1303.  A  general  visage  was  not  established  by  the  evidence. 

One  of  the  principal  grounds  of  objection  to  the  ruling  of  the  court  is  its 
refusal  to  submit  the  question  of  usage,  which  was  the  subject  of  evidence  on 
the  trial,  to  the  jury.  The  witnesses  introduced  by  the  defendants  to  prove 
the  usage  speak  in  a  very  qualified  manner  as  to  its  existence,  as  well  as  to  the 
instances  in  which  they  have  known  it  to  have  been  adopted  or  acquiesced  in; 
and.  all  of  them  admit  they  have  no  knowledge  that  it  was  general  among  the 
deaters.  Some  of  them  state  that  they  recognized  and  had  acted  upon  a  cus- 
tom in  their  own  business,  under  which  either  party  to  the  contract  might 
require  a  margin  to  a  reasonable  amount,  to  be  put  up  to  secure  the  perform- 
ance, and  that  the  contract  might  be  rescinded  if  the  party  refused;  that  they 
could  not  say  such  was  the  general  custom;  that  different  persons  have  dif- 
ferent customs;  some  consider  there  is  such  a  usage,  and  some  do  not.  One 
witness  states  that  he  had  at  all  times  in  his  business  considered  it  to  bo  a  right 
which  might  be  exercised  by  either  party  to  a  time  contract,  whenever  be 
apprehended  a  risk;  that  if  the  party  was  solvent,  he  supposed  there  was  no 
right  to  demand  it;  another,  that  in  his  business  he  had  always  considered  such 
.contracts  to  be  subject  to  the  right  of  either  party  to  demand  the  margin; 
that  the  occasion  of  exercising  it  was  rare,  as  contracts  made  by  his  boose 
Avere  made  with  responsible  persons;  that  he  did  not  know  that  this  was  a 
general  usage  in  Baltimore.  The  broker  who  negotiated  the  contract  for  tbe 
defendants  states  that  he  considered  it  a  clearly  understood  right  of  both  par- 
ties to  such  contracts  to  demand  a  margin  to  a  reasonable  amount;  that  he  en- 
.tertained  the  belief,  from  conversations  with  various  merchants  on  the  subject; 
that  he  recollected  but  one  instance  where,  when  the  demand  was  m^de,  the 
margin  was  put  up,  which  was  a  margin  of  twenty-five  cents  on  the  barrel  in 
a  contract  for  five  hundred  barrels.  There  were  ten  witnesses,  flour  merchants 
ior  .many  years  in  the  city,  who  state  that  they  knew  of  no  such  usage. 
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It  will  thus  be  seen,  from  a  careful  analysis  of  the  evidence,  that  the  defend- 
ants wholly  failed  to  prove  any  general  or  established  usage  or  custom  of  the 
trade  in  Baltimore,  as  claimed  in  the  defense.  Every  witness  called  on  their 
behalf  fails  to  prove  facts  essential  to  make  out  the  custom  in  the  sense  of  the 
law;  on  the  contrary,  most  of  them  expressly  disprove  it.  They  express 
opinions  upon  the  subject  of  a  margin  as  a  right  to  be  exercised  in  their  own 
basiness,  but  admit  that  it  is  not  founded  upon  any  general  usage;  and  none  of 
them  speak  of  its  having  been  claimed  or  exercised  in  his  own  business  but  in 
one  or  two  instances.  ^Whether  a  usage  or- custom  of  the  kind  set  up  existed 
in  the  trade  in  Baltimore  was  a  question  of  fact  to  be  proved  by  persons  who 
had  a  knowledge  of  it  from  dealing  in  the  article  of  flour.  Opinions  of  per- 
sons as  to  what  rights  they  might  exercise  in  their  own  business  in  respect  to 
time  contracts  full  far  short  of  any  legal  proof  of  the  fact,  especially  when 
they  admit  that  there  was  no  general  usage  of  the  kind  known  to  them. 

Then,  as  to  the  precise  limit  or  character  of  the  custom  claimed,  the  opinions 
of  the  witnesses  are  various  and  indefinite.  The  margin,  they  say,  must  be 
reasonable,  but  the  pretended  usage  contains  no  rule  by  which  a  reasonable 
margin  may  be  determined.  It  is  said  the  Amount  may  be  referred  to  mer- 
chants. But  there  is  no  evidence  that  this  is  a  part  of  the  custom,  or  that  any 
such  mode  of  adjusting  it  ever  occurred  in  tia^^  trade.  Some  of  the  witnesses 
state  that  the  margin  must  be  a  sum  of  money  sufficient  to  make  the  party 
safe  according  to  the  state  of  the  market.  One  states  that,  at  the  time  the 
demand  was  made  in  this  case  for  a  margin,  flour  had  fallen,  and  the  price 
lower  than  the  price  in  the  contract;  yet  this,  in  his  judgment,  did  not  affect 
the  right  to  make  the  demand,  as  the  general  opinion  among  dealers  was,  that 
the  price  would  advance;  that  there  were  great  fluctuations  in  the  price,  and 
that,  in  such  a  condition  of  things,  a  reasonable  margin  would  depend  upon  the 
extent  and  character  of  the  fluctuations,  and  upon  the  speculative  ideas  of  the 
future  value  of  flour. 

The  broker  of  the  defendants,  who  purchased  this  flour,  states  his  view  of 
the  reasonableness  of  the  margin,  which  is  the  difference  between  the  intrinsic 
value  of  the  flour  and  its  speculative  value;  by  intrinsic  value  he  says  he 
means  the  cost  of  the  production,  and  by  speculative  value  the  price  at  which 
it  was  rating  above  its  intrinsic  value;  and  to  a  question  what,  in  his  opinion, 
would  be  a  reasonable  margin  under  the  custom,  when  flour  in  the  market  was 
lower  than  the  contract  price,  he  answered  that  he  considered  the  demand 
reasonable  in  this  case,  because  he  believed  flour  was  going  up  to  $12  per 
barrel.    It  would  be  difficult  to  describe  a  custom  more  indefinite  and  unsettled. 

§  1 S04.  WAere  a  writlen  contract  is  explicit  and  free  from  amhiguity  parol 
evidence  is  not  admissible  to  show  a  usage  varying  or  adding  to  its  effect 

But,  independently  of  the  total  insutficiency  of  the  evidence  to  establish  the 
asage,  we  are  satisfied,  if  it  existed,  the  proof  would  have  been  inadmissible  to 
affect  the  construction  of  the  contract.  This  proof  is  admissible  in  the  absence 
of  express  stipulations,  or  where  the  meaning  of  the  parties  is  uncertain  upon 
the  language  used,  and  where  the  usage  of  the  trade  to  which  the  contract  re- 
lates,  or  with  reference  to  which  it  was  made,  maj'  afford  explanation  and 
supply  deficiencies  in  the  instrument  Technical,  local  or  doubtful  words  may 
be  thus  explained.  So  where  stipulations  in  the  contract  refer  to  matters  out- 
side of  the  instrument,  parol  proof  of  extraneous  facts  may  be  necessary  to 
interpret  their  meaning.  As  a  general  rule  there  must  be  ambiguity  or  uncer- 
tainty apon  the  face  of  the  written  instrument,  arising  out  of  the  terms  used 
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by  the  parties,  in  order  to  justify  the  extraneous  evidence,  and,  when  adm'is^i- 

'  ble,  it  must  be  limited  in  its  effect  to  the  clearing  up  of  the  obscurity.  It  is 
not  admissible  to  add  to  or  engraft  upon  the  contract  new  stipulations  nor  to 
contradict  those  which  are  plain.  2  Kent,  Com.,  p.  556;  3  id.,  p.  260  and  note; 
1  Greenl.  Ev.,  sec.  295;  2  Cr.  &  J.,  219,  250;  14  How.,  445. 

Applying  these  principles  to  the  contract  before  us,  it  is  quite  clear  that  the 
proof  of  the  usage  attempted  to  be  established  was  inadmissible,  and  should  haye 
been  rejected.  There  is  no  ambiguity  or  uncertainty  in  its  terms  or  stipulations, 
and  the  condition  sought  to  be  annexed  was  not  by  way  of  explanation  or  interpre- 
tation, but  in  addition  to  the  contract.  The  plaintiff  agrees  to  deliver  a  given 
number  of  barrels  of  flour  on  certain  days  at  the  price  of  $9.25  per  barrel,  in 

^  consideration  of  which  the  defendants  agree  to  receive  the  flour  and  pay  the 
price.  This  is  the  substance  of  the  written  contract.  But  the  defendants 
insist  that,  besides  the  obligations  arising  out  of  the  written  instrument,  the 
plaintiff  is  under  an  additional  obligation  to  give  security  whenever  called  upon 
for  the  faithful  performance;  and  this  by  the  deposit  in  bank  of  the  sum  of 
$5,000.  The  written  instrument  bound  only  the  personal  responsibility  of  the 
plaintiff;  the  parol  evidence  seeks  to  superadd,  not  a  responsible  name,  as  a 

■  surety,  but  in  effect  the  same  thing,  a  given  sum  of  money.  The  parol  proof 
not  onl}"^  adds  to  a  written  instrument,  but  is  repugnant  to  the  legal  effect  of  it. 
It  was  also  urged  on  the  argument  that  this  contract  was  entered  into  be- 
tween the  defendants  and  the  agent  of  the  plaintiff  with  the  undei*standing  at 
the  time  that  it  should  be  subject  to  the  usage;  but  the  answer  to  this  is  that 
no  such  usage  existed;  and  if  it  did,  the  terms  of  the  contract  excluded  it. 
Any  conversations  and  verbal  understanding  between  the  parties  at  the  time 
were  merged  in  the  contract,  and  parol  evidence  is  inadmissible  to  engraft  them 
upon  it.  We  are  satisfied  the  court  below  was  right  in  excluding  the  consider- 
ation of  the  evidence  of  the  usage  from  the  jury:  (1)  because  the  usage  was 
not  proved;  and  (2)  if  it  bad  been,  it  was  incompetent  to  vary  the  clear  and 
positive  terms  of  the  instrument. 

•  §  1305.  Where  a  coTiiract  is  made  by  aa  agent  07i  behalf  of  his  prhicipaly 
disclosing  his  namcy  the  principal  is  the  j>roper  party  to  bring  suit 

An  objection  has  been  taken  on  the  argument,  which  w^as  not  presented  to 
the  court  below,  but  which,  it  is  insisted,  is  involved  in  the  exception  to  the 
charge;  and  that  is,  inasmuch  as  it  appears  upon  the  evidence  that  the  plaintiff 
was  a  resi(Jent  of  New  York,  and  the  contract  made  at  Baltimore,  in  the  state 
of  Maryland,  by  an  agent,  the  presumption  of  law  is  that  the  credit  was  given 
exclusively  to  the  agent,  the  principal  being  the  resident  of  a  foreign  state; 
and  hence,  that  the  contract,  in  legal  effect,  was  made  with  the  agent  and  not 
with  the  principal,  and  the  former  should^have  broug'iit  the  suit.    This  doctripe 

'  is  laid  down  by  Judge  Story  in  his  work  on  agency,  and  which  was  supposed  to 
be  the  doctrine  of  the  English  courts  at  the  time,  and  founded  upon  adjudged 
cases.  Story  on  Agency,  sec.  268  and  note;  sees.  290,  423.  It  did  not.  How- 
ever, at  the  time  receive  the  assent  of  some  of  the  courts  and  jurists  of  this 
country.  2  Kent's  Com.,  pp.  630,  631  and  note;  22  Wend.,  p.  224;  3  Hill,  72. 
And  the  doctrine  has  recently  been  explained  and  Judge  Story's  rule  rejected 
by  the  English  courts.  In  the  case  of  Gre^n  «.  Kope,  36  Eng.  L.  &  Eq.,  pp.  396, 
399  (1856),  the  court  denied  that  there  was  any  distinction,  as  it  respected  the 
personal  liability  of  the  agent,  whether  the  principal  was  English  or  a  for- 
eigner. The  chief  justice  observed:  *'It  is  in  all  cases  a  question  of  intentioa 
from  the  contract,  explained  by  the  surrounding  circumstances,  such  as  t|ie 
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cnstom  or  asage  of  the  trade  when  such  exists.  No  usage,"  be  observes,  ''  was 
proved  in  the  present  ease,  and  I  believe  none  could  have  been  proved."  Again, 
he  observed :  ''  It  would  be  ridiculous  to  suppose  that  an  agent,  for  a  commission 
of  one-half  per  cent.,  is  to  guaranty  the  performance  of  a  contract  for  the 
shipment  of  one  thousand  barrels  of  tar."  The  case  was  finally  put  upon  the 
intent  of  the  parties,  as  derived  from  the  construction  of  the  contract,  and 
which  was  that  the  defendant  contracted  only  as  agent,  and  not  to  make  him- 
self  personally  liable.  Willes,  J.,  doubted  if  evidence  of  cnstom  was  admissible. 
to  qualify  the  express  words  of  the  contract,  so  as  to  make  the  agent  liable. 
See,  also,  14  Com.  B.  R.,  390;  Mahoney  v,  Kekule,  6  Ell.  &  BL,  125,  130. 

In  the  present  case  the  broker's  note,  and  which  is  approved  by  the  defend- 
ants affixing  the  firm  name,  is  too  clear  upon  the  face  of  it  to  admit  of  doubt 
as  to  the  person  with  whom  the  contract  was  made.  The  purchase  is  from 
"  J.  W.  Bell,  agent  for  Benjamin  Ford,  of  New  York,"  and  the  case  shows  that 
Bell  had  full  authority.  The  name  of  tbe  principal  is  disclosed  in  the  contract, 
and  the  place  of  his  residence,  as  the  person  making  the  sale  of  the  flour, 
through  his  agent.  This  fixes  the  duty  of  perfcfrmance  upon  him,  and  exoner- 
ates the  agent.    The  judgment  of  the  court  below  is  aflirmed. 

BLIVEN  V.  NEW  ENGLAND  SCREW  COMPANY. 
(28  Howard,  42(M85.     1859. ) 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  Slates  for  the  southern  district  of  New  York.  According  to  the  tran- 
script the  suit  was  originally  instituted  in  the  supreme  court  of  the  state  of 
New  York  by  the  present  plaintiffs,  who  were  citizens  of  that  state;  but  was 
afterwards  regularly  removed,  under  the  twelfth  section  of  the  judiciary  act, 
into  the  circuit  court  of  the  United  States,  because  the  corporation  defendants 
were  citizens  of  the  state  of  Rhode  Island. 

It  was  an  action  of  (usumpsit^  brought  to  recover  damages  for  the  supposed 
breach  of  six  separate  and  distinct  contracts,  in  which  the  defendants,  as  was 
alleged  in  the  declaration,  stipulated  to  deliver  to  the  plaintiffs,  pursuant  to 
their  written  orders  given  at  sundry  times,  certain  quantities  of  screws, 
qsually  denominated  wood  screws,  of  various  sizes  and  descriptions,  as  were 
therein  specified.  Readiness  to  perform  on  the  part  of  the  plaintiffs,  and  neg- 
lect and  refusal  on  the  part  of  the  -defendants  to  deliver  the  goods,  after 
seasonable  demand,  constituted  the  foundation  of  the  respective  claims  tor 
damages,  as  alleged  in  the  declaration.  Those  claims  are  set  forth  in  eighteen 
special  counts,  to  which  are  also  added  the  common  counts,  as  in  actions  of 
indebitatus  assumpsit.  Of  the  several  contracts,  the  first  is  alleged  to  hav0 
been  made  on  the  7th  day  of  October,  1852,  and  the  la3t  on  the  19th  day  of 
April,  1853. 

At  the  May  term,  1855,  the  parties  went  to  trial  upon  the  general  issue.  To 
prove  the  several  agreements,  the  plaintiffs  relied  on  certain  correspondencq 
which  had  taken  place  between  the  parties  upon  this  subject,  consisting  of 
letters  written  by  the  plaintiffs  to  the  defendants,  in  the  nature  of  orders  or 
r^uests  for  the  goods,  and  the  replies  thereto  written  by  the  defendants.  As 
appeared  by  the  proofs,  the  plaintiffs  were  merchants,  engaged  in  buying  and; 
selling  hardware,  and  the  defendants  were  engaged  in  manufacturing  the  de- 
spfiption  of  goods  specified  in  the  declaration.    They  were  in  point  of  fact  the 
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sole  manufacturers  of  the  article  in  the  United  States,  and  were  constantly  re* 
ceivjng  orders  for  the  article  from  their  customers  faster  than  they  could  fill 
them,  and  for  larger  quantities  than  they  were  able  to  produce. 

Orders  had  been  given  for  this  article  by  the  plaintiffs  prior  to  the  date  of 
this  controversy;  but  the  evidence  in  the  case  does  not  show  when  their  dealings 
commenced.  Six  orders  of  like  import  were  given  by  the  plaintiffs  during  the 
fall  of  1852  and  the  early  part  of  the  year  1853  for  large  quantities  of  the 
article,  of  various  sizes  and  description.  This  suit  was  brought  to  recover  dam- 
ages for  not  filling  those  orders,  which,  it  is  insisted  by  the  plaintiffs,  bad  been 
accepted  without  any  reservation.  Some  of  them  had  been  filled  in  partonly, 
and  others  had  not  been  filled  for  any  amount  when  the  suit  was  commenced. 
It  was  denied  by  the  defendants  that  the  orders  had  been  accepted  without 
condition.  On  the  contrary,  they  insisted  that  the  plaintiffs  well  knew  that  the 
supply  was  greatly  less  than  the  demand,  and  that  the  orders  were  only  accepted 
to  be  filled  in  their  turn,  as  the  defendants  were  able  to  produce  the  article. 

To  support  the  first  three  counts  of  the  declaration,  the  plaintiffs,  among 
other  things  not  necessars'  to  be  noticed,  introduced  three  letters  —  two  from 
themselves  to  the  defendants,  and  the  reply  of  the  defendants  to  the  same. 
Keference  will  only  be  made  to  such  brief  portions  of  the  correspondence  as 
appear  to  be  essential  to  a  proper  understanding  of  the  legal  questions  pre- 
sentee^ in  the  bill  of  exceptions. 

Dissatisfaction  was  first  expressed  by  the  plaintiffs  in  their  letter  dated  on 
the  30th  day  of  September,  1852.  In  that  communication,  they  simply  refer 
to  the  long  delay  that  has  occurred  in  filling  their  orders,  and  furnish  a  memo- 
randum of  the  amount  and  sizes  of  the  article  claimed  by  them  to  be  due  and 
not  delivered,  under  their  order  of  the  29th  of  June  of  the  same  year.  They 
state  that  after  three  months'  delay,  only  about  one  and  one-fourth  per  cent,  of 
the  same  has  been  filled,  and  that  they  have  not  a  gross  of  screws  under  an 
inch  in  their  stock.  Request  was  also  made  in  the  same  communication  that 
the  plaintiffs  would  send  at  once  all  they  could  of  the  article,  and  the  balance 
of  the  same  as  soon  thereafter  as  it  was  possible.  That  request  was,  in  effect, 
repeated  in  another  letter,  written  on  the  5th  day  of  October,  1852;  and 
on  the  17th  day  of  the  same  month,  the  defendants  replied,  saying  that  the 
order  referred  to  would  be  taken  up  at  the  earliest  possible  day.  No  further 
correspondence  applicable  to  the  first  three  counts  was  introduced  by  the 
plaintiffs  in  the  opening  of  the  case. 

They  then  gave  evidence  to  prove  the  second  agreement,  as  alleged  in  the 
fourth,  fifth  and  sixth  counts  of  the  declaration.  For  that  purpose,  they  intro- 
duced two  letters  —  one  from  themselves  to  the  defendants,  dated  on  the  15th 
day  of  October,  1852;  and  the  other  from  the  defendants  to  them  in  reply, 
dated  on  the  following  day.  Their  letter  to  the  defendants  contained  an  order 
for  three  thousand  seven  hundred  and  fifty  gross  of  screws,  half  to  be  delivered 
by  the  15th  day  of  March  then  next,  and  the  other  half  a  month  later,  subject 
to  the  regular  discount  at  the  time  of  delivery.  That  order  was  given  thus 
early,  as  the  plaintiffs  stated,  with  a  view  to  avoid  thereafter  the  inconvenience 
they  had  suffered  from  not  having  their  orders  filled,  and  because  they  antici- 
pated a  short  supply  of  the  article  the  next  season.  In  the  same  letter,  they 
informed  the  defendants  that  it  was  given  as  an  additional  order,  and  requested 
that  those  previously  sent  might  be  filled  without  further  delay. 

To  that  communication  the  defendants  replied,  acknowledging  its  receipt, 
and  saying  that  the  order  had  been  entered  in  their  books,  to  be  executed  at 
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the  times  named.  They  also  referred  to  the  previous  orders,  saying  they  would 
do  what  they  ooald  to  fill  them  before  navigation  closed  on  the  canals;  but 
added  that  they  could  only  take  them  up  in  course,  as  they  had  a  great  many 
orders  from  other  parties  in  the  same  condition. 

Evidence  was  then  ofifered  by  the  plaintiffs  to  prove  the  third  agreement,  as 
alfeged  in  the  seventh,  eighth  and  ninth  counts  of  the  declaration.  To  support 
those  counts,  two  letters  were  introduced  —  one  from  the  plaintiffs  to  the  de- 
fendants, dated  the  4tb  day  of  November,  1852;  and  the  reply  of  the  defend- 
ants to  the  same,  which  was  dated  on  the  6th  day  of  the  same  month.  By 
the  letter  first  named,  the  defendants  were  furnished  with  another  order  of  the 
plaintiffs  for  an  additional  quantity  of  screws,  and  were  requested  to  place  the 
order  in  their  books,  to  be  filled  as  fast  as  possible,  at  a  given  rate.  Previous 
orders  were  also  referred  to  in  the  same  letter,  and  ,the  plaintiffs  complain  that 
they  have  not  been  filled  in  their  turn;  adding  that  they  have  not  a  gross  of 
gimlet-point  screws  in  their  store,  and  earnestly  requested  the  defendants  to 
send  them  a  lot  by  steamboat  on  the  following  day.  Two  days  afterwards,  the 
defendants  acknowledged  the  receipt  of  the  order,  and  informed  the  plaintiffs 
that  it  had  been  entered  in  their  books,  to  be  taken  up  in  course.  Those  letters 
constitute  the  only  evidence  offered  by  the  plaintiffs  in  the  opening  to  prove 
the  third  agreement. 

They  then  gave  in  evidence  another  order  from  themselves  to  the  defend- 
ants, to  prove  the  fourth  agreement,  as  alleged  in  the  tenth,  eleventh  and 
twelfth  counts  of  the  declaration.     It  was  dated  on  the  7th  day  of  November, 

1852.  In  the  same  communication,  they  stated  that  they  were  in  great  want 
of  a  certain  description  of  screws,  and  expressed  the  hope  that  the  plaintiffs 
would  send  what  they  could  of  the  article  by  steamboat  without  delay,  adding: 
*^  We  have  always  said,  send  what  you  can  of  our  orders  as  fast  as  you  get  a 
case  or  two  ready,  or  to  that  effect."  To  that  letter  the  defendants  replied, 
under  date  of  the  19th  of  the  same  month,  saying  that  the  best  they  could 
do  was  to  enter  the  order,  to  be  taken  up  in  course,  intimating  that  perhaps  it 
might  be  accomplished  in  about  two  months. 

Similar  evidence  was  given  to  prove  both  the  fifth  and  the  sixth  agreements, 
as  alleged  in  the  six  remaining  counts  of  the  declaration.  Two  orders  given 
by  the  plaintiffs  were  introduced  for  that  purpose.  One  was  dated  on  the  10th 
day  of  February,  1853,  and  the  other  on  the  19th  day  of  April,  of  the  same 
year.  They  were  each  for  twenty  thousand  gross  of  screws;  and  the  defend- 
ants were  requested  to  enter  the  orders  in  their  books,  to  be  filled  as  soon  as 
possible  after  they  should  have  completed  those  previously  given.  Separate 
answers  were  given  by  the  defendants  to  each  of  these  orders,  to  the  effect  that 
they  would  be  entered  in  the  books  of  the  defendants,  to  be  taken  up  in  course 
or  in'their  turn,  and  be  filled  when  thev  reached  them,  as  far  as  thev  should 
be  able  to  do  so,  consistently  with  their  obligations  to  other  customers. 

No  part  of  the  two  orders  last  named  had  been  filled  when  this  suit  was  com- 
menced.   Demand  was  made  of  the  defendants,  on  the  30th  day  of  September, 

1853,  for  the  delivery  of  such  proportions  of  the  several  orders  as  had  not  been 
previously  filled.  At  the  same  time,  the  plaintiffs  rendered  their  account,  and 
tendered  to  the  defendants  their  promissory  notes  for  the  respective  sums  which 
would  become  due  to  the  defendants  on  making  such  delivery.  Such  was  the 
substance  and  effect  of  the  evidence  introduced  by  the  plaintiffs  in  the  opening, 
80  far  as  it  is  necessary  to  consider  it  at  the  present  time.    Many  other  matters 
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were  stated  in  the  correspondence;  but  as  they  are  not  materia,!  to  this  investi-: 
gation,  they  are  omitted. 

To  maintain  the  issue  on  their  part,  the  defendants,  among  other  things,  id- 
troduced  a  letter  from  the  plaintiffs,  addressed  to  them,  dated  on  the  3d  day  of. 
September,  1852,  in  which  inquiry  was  made  of  the  defendants  why  they  did 
not  till  the  orders  given  by  the  plaintiffs.  They  also  stated  in  the  same  letter 
that  not  a  week  passed  without  their  hearing  of  the  defendants  taking  and 
executing  orders  from  other  customers;  but  admitted  in  effect  that  they  had 
long  since  been  given  to  understand  ihe  rule  of  business  adopted  by  the  defend- . 
ants  in  that  behalf,  and  only  complained  that  precedence  was  given  to  the  first 
orders  from  other  customers.  Testimony  was  also  introduced  by  the  defend- 
ants, that  they  had  some  five  hundred  customers,  and  that  the  orders  of  the 
plaintiffs  had  been  taken  up  and  filled  in  proportion  to  the  orders  given  by 
other  customers,  as  the  defendants  manufactured  the  article  and  were  able  to 
deliver  the  goods.  To  that  testimony  the  plaintiffs  objected;  but  the  court 
overruled  the  objection,  and  it  was  admitted,  and  the  plaintiffs  excepted. 

All  of  the  orders  given  by  the  plaintiffs,  except  the  two  last  named,  were  . 
filled  in  part,  and,  as  the  defendants  proved,  in  due  proportions  to  the  orders 
of  other  customer^,  as  the  article  was  produced.     They  also  proved  that  when^ 
orders  were  given  and  accepted  without  the  price  of  the  article  being  agreed, 
it  was  their  custom,  and  according  to  the'  usage  of  their  business,  to  charge  at 
the  rates  ruling  at  the  time  of  the  delivery;  and  if  during  the  interval  the  dis-. 
count  from  fixed  rates  had  increased,  the  purchaser  had  the  benefit  of  the  allow- 
ance; but  if  prices  had  risen,  and  the  discount  was  less,  then  the  purchaser 
paid  according  to  the  increased  price.     To  this  testimony,  as  to  the  usage  of 
the  defendants'  business,  the  plaintiffs  objected,  but  the  court  overruled  the 
objection,  an(;l  the  testimony  having  been  admitted,  the  plaintiffs  excepted.* 
That  practice,  however,  was  not  applicable  to  customers  who  were  not  duly 
notified  of  the  usage,  but  all  such  had  their  orders  filled  at  former  rates.    Orders 
from  other  customers  were  received  by  the  defendants  throughout  the  period 
of  these  transactions,  but  they  refused  to  accept  orders  from  new  parties. 

§  1306.  Whether  a  known  usage  will  justify -only  a  partial  filling  of  an  order 
for  goods. 
.  Proof  was  also  offered  by  the  defendants,  tending  to  show  that  the  profit  to 
the  manufacturer  was  less  upon  the  small  sizes  of  the  article  than  upon  the 
large,  and  it  was  admitted  by  their  counsel  that  the  market  price  of  the  goods 
advanced  after  the  orders  of  the  plaintiffs  wore  given.  Much  additional  testi- 
mony was  introduced  on  the  one  side  and  the  other,  to  which  it  is  not  neces- 
sary to  refer,  for  the  reason  that  it  presents  no  question  for  the  decision  of  .this 
court.  On  this  state  of  facts  the  presiding  justice  instructed  the  jury  to  the 
effect  that  the  several  contracts  for  the  sale  of  the  goods  by  the  defendants  to 
the  plaintiffs  were  subject  to  the  custom  of  the  defendants  to  fill  the  same  in 
part  only,  and  that  the  plaintiffs,  from  having  been  dealers  with  the  defendants, 
and  from  the  correspondence  between  them,  were  chargeable  with  notice  of 
the  defendants'  custom  to  fill  their  contracts  only  m  the  order  they  were  ac- 
cepted, and  in  proportion  with  each  other,  and  not  in  full,  according  to  the 
strict  terms  thereof.  Under  the  rulings  and  instructions  of  the  court,  the  jury 
returned  their  verdict  for  the  defendants,  and  the  plaintiffs  excepted  to  the  in- 
structions.    Exception  was  taken  to  two  of  the  rulings  of  the  court  and  to  each 

of  the  instructions  to  the  jury,  but  they  present  only  one  question  for  decision, 
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and  therefore  may  well  be  considered  together.  No  evidence  of  general  nsage 
or  custom  in  the  ordinary  sense  of  those  terms  was  offered  in  this  case,  and  no 
question  tonobing  the  general  rules  of  law  upon  that  subject  is  presented  for 
the  decision  of  this  court.  It  may  also  be  safely  admitted  that  the  custom  of 
a  party  to  deliver  a  part  of  a  quantity  of  goods  contracted  to  be  delivered, 
though  invariable,  cannot  excuse  such  party  from  a  full  compliance  with  his 
contract,  unless  some  such  custom  -is  known  to  the  other  contracting  party, 
and  actually  enters  into  and  forms  a  part  of  the  contract.  Mere  knowledge  of 
such  a  usage  would  not  be  sufficient,  but  it  must  appear  that  the  custom  act- 
ually constituted  a  part  of  the  contract.  But  when  it  appears  that  such  cus- 
tom was  well  known  to  the  other  contracting  party  as  necessarily  incident  to 
the  business,  and  actually  formed  a  part  of  the  contract,  then  it  may  furnish  a 
legal  excuse  for  the  non-delivery  of  such  a  proportion  of  the  goods  as  the  gen- 
eral course  of  the  business  and  the  usage  of  the  seller  authorize,  for  the  reason 
that  such  general  usage,  being  apart  of  the  contract^  has  the  effect  to  limit  and 
qualify  its  terms.  Linsley  v.  Lovely,  26  Vt,  137.  Customary  rights  and  inci- 
dents, universally  attaching  to  the.  subject-matter  of  the  contract  in  the  place 
where  it  was  made,  are  impliedly  annexed  to  the  language  and  terms  of  the: 
contract,  unless  the  custom  is  particularly  and  expressly  excluded. 

§  1307.  Parol  evidence  of  a  cuBtom^  when  admissible. 

Parol  evidence  of  custom,  consequently,  is  generally  admissible  to  enable  the 
court  to  arrive  at  the  real  meaning  of  the  parties,  who  are  naturally  presumed 
to  have  contracted  in  conformity  with  the  known  and  establisbed  usage.  But 
parol  evidence  of  custom  and  usage  is  not  admitted  to  contradict  or  vary  ex- 
press stipulations  or  provisions  restricting  or  enlarging  the  exercise  and  enjoy- 
ment of  the  customary  right.  Omissions  may  be  supplied,  in  some  cases,  by  the 
introduction  of  the  custom,  but  the  custom  cannot  prevail  over  or  nullify  the 
express  provisions  and  stipulations  of  the  contract.  2  Add.  on  Con.,  970. 
Proof  of  usage,  says  Mr.  Greenleaf,  is  admitted  either  to  interpret  the  meaning 
of  the  language  of  the  contract,  or  to  ascertain  the  nature  and  extent  of  the 
contract,  in  the  absence  of  express  stipulations,  and  where  the  meaning  is 
equivocal  or  obscure.  1  Greenl.  £v.,  sec.  292.  Its  true  and  appropriate  office 
is  to  interpret  the  otherwise  indeterminate  intention  of  the  parties,  and  to  as- 
certain the  nature  and  extent  of  their  contracts,  arising  not  from  express  stip- 
ulations, but  from  mere  implications  and  presumptions  and  acts  of  a  doubtful 
or  equivocal  character.  The  Eeeside,  2  Sumn.,  564.  Nothing  can  be  plainer* 
than  the  proposition  that  the  evidence  in  the  case  proved  that  the  supply  with 
the  defendants  was  much  less  than  the  demand  of  their  customers.  To  avoid 
dissatisfaction,  therefore,  they  were  obliged  to  devise  some  system  which  would 
enable  them  to  do  equal  justice  among  those  who  were  properly  competing  for 
the  article.  Accordingly,  they  adopted  a  rule  to  accept  all  such  requests,  and* 
to  enter  the  list  in  a  book  kept  for  the  purpose,  and  to  fill  them  as  far  as  pos- 
sible in  the  order  they  were  received.  They  had  been  in  business  for  some 
lime  and  that  rule  had  become  the  custom  of  their  trade,  and,  as  such,  was  well 
known  to  the  plaintiffs  during  all  the  time  of  these  transactions.  Many  of 
their  orders  thus  given  at  short  intervals  had  been  expressly  accepted  to  be 
filled  in  turn  or  in  course,  and  the  correspondence  plainly  showed  that  the 
plaintiffs  well  knew  what  was  meant  by  those  terms.  Evidence  to  prove  that 
the  orders  had  been  taken  up  in  turn  and  filled  in  proportion  to  the  orders 
given  by  other  customers  was  therefore  admissible,  in  order  to  show  that  the 
defendants  bad  fulfilled  their  contract,  and  done  no  injustice  to  the  plaintiffs; 
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and  it  is  eqaally  clear  that  evideaeo  to  show  what  bad  beea  the.  usage  of  the 
defendants*  business  was  also  admissibley  because  that  usage  constituted  an  es- 
sential part  of  the  several  contracts  which  were  the  subjects  in  cootroverB]^. 
Renner  v.  Bank  of  Colnrabia,  9  Wheat,  588  (Bills  and  Notes,  §§  754-759). 
After  what  has  been  remarked,  one  or  two  additional  obserrations  respecting^ 
the  instructions  given  to  the  jury  will  be  sufficient 

§  1 308.    Written  emdenoe  must  he  oon^rued  by  the  court. 

Written  evidence,  as  a  general  rule,  must  be  construed  by  the  court,  and  the 
first  instruction  was  confined  to  that  purpose.  It  gives  the  true  exposition  of 
the  correspondence,  and  therefore  is  not  the  subject  of  error.  It  is  insisted  by 
the  counsel  of  the  plaintifiFs  that  the  second  instruction  withdrew  the  evidence 
of  notice  from  the  consideration  of  the  jury.  We  think  not,  and  for  two  rea- 
sons. In  the  first  place,  it  was  the  proper  duty  of  the  court  to  construe  the 
correspondence,  and  that  of  itself  was  sufficient  to  justify  the  charge.  But  the 
charge  must  receive  a  reasonable  interpretation.  In  effect,  the  jury  were  told 
that  the  evidence,  if  true,  showed  that  the  plaintiffs  had  hotice  of  the  custom 
of  the  defendants  in  r^ard  to  the  filling  of  the  orders.  It  did  not  withdraw 
the  question  as  to  the  credibility  of  the  witnesses  from  the  consideration  of  the 
jury,  and  that  was  all  that  could  properly  be  submitted  to  their  determination. 
In  viewef  all  the  circumstances,  we  think  the  exceptions  must  be  overruled. 
The  judgment  of  the  circuit  court  is  therefore  affirmed  with  costs,  (a) 

NATIONAL  BANK  v.  BURKHARDT. 

(10  Otto,  686-693.     1879.)  ^ 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Opinion  by  Mr.  Justice  Swavnb. 

Statement  of  Facts. —  On  the  23d  of  February,  1875,  Burkhardt,  the  de- 
fendant in  error,  executed,  for  the  benefit  of  John  Cinnamon,  an  instrument  to 
the  bank  whereby  he  stipulated  "  to  guaranty  and  make  good  to  said  bank 
any  sum  or  sums  whieb  may  hereafter  be  held  against  the  said  John  Cinnamon, 
to  an  amount  not  exceeding  $50,000,"  and  notice  ^^from  time  to  time  of  the 
amount  and  extent  of  such  indebtedness"  was  waived.  As  originally  drawn, 
the  guaranty  included  Cinnamon's  existing  as  well  as  his  future  liabilities. 
Burkhardt  refused  to  sign  it,  unless  what  related  to  the  former  was  stricken 
out.  This  was  done  by  the  vice-president  of  the  bank,  and  Burkhardt  there- 
upon signed  and  delivered  the  instrument.  This  was  in  the  afternoon  of  ^the 
day  above  named. 

The  only  controversy  between  the  parties,  as  the  case  is  presented  here, 
relates  to  a  check  for  $10,997,  drawn  by  Cinnamon  upon  the  bank,  in  favor  of 
Evans,  Lippincott  &  Co.  It  appears  by  the  bill  of  exceptions  that  the  check 
was  presented  to  the  bank  by  the  paj'ees  on  the  day  of  its  date,  the  23d  of 
February,  1875,  and  that  the  bank  "gave  evidence  tending  to  show  that  when 
the  check  was  so  handed  in  it  was  without  the  pass-book,  OnA  was  placed  aside 
by  the  receiving  teller  for  examination  after  the  close  of  banking  hours  before 
it  should  be  credited;  that  the  receiving  teller  had  been  instructed  by  the 
cashier  not  to  credit  Cinnamon's  account  with  checks  left  until  after  the  close 
of  bank  hours,  when  the  account  was  examined  and  found  good;  that  when 
the  checks  of  Cinnamon  were  left  on  that  day,  the  depositors  were  informed 
that  they  would  not  be  passed  to  their  credit  unless  found  good  after  the  close 

(a)  This  cMd  it  followed  in  Bliven  v.  New  England  Screw  Oo.,*  88  How.,  483. 
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of  bank  hours;  that  thei^e  was  at  the  time,  and  for  a  long  time  bad  been,  a 
notorious  usage  in  Cinoinnati  in  receiving  checks  from  depositors  on  them,  and 
that  this  usage  peculiarly  applied  to  large  banks,  like  the  First  National,  by  which 
checks  left  in  the  bank  in  the  morning  by  depositors  were  held  until  after  close 
of  the  bank,  subject  to  be  returned  in  the  afternoon  if  found,  upon  balancing 
the  accounts,  not  to  be  good;  that  such  had  been  the  usage  in  the  First  Na- 
tional Bank  since  its  organization  in  1861,  and  that  it  was  a  bank  of  $1,500,000 
capital ;  and  that  such  usage  was  general  and  notorious  among  the  customers 
of  the  bank."  And  that  the  '^  defendant  thereupon  gave  evidence  tending  to 
show  that  no  such  usage  existed,  and  to  contradict  all  the  evidence  of  plaintiff 
in  relation  thereto,  and  in  reference  to  any  notice  to  the  depositors  in  regard  to 
Cinnamon's  check  as  testiHed  to  by  the  plaintiff,  and  tending  to  show  that 
Evans,  Lippincott  &  Co.  had  no  knowledge  or  understanding  in  regard  to  said 
check,  except  that  it  was  received  on  deposit,  and  as  a  deposit,  when  it  was  left 
with  the  bank." 

If  the  check  were  to  be  considered  as  received  on  deposit  when  it  was  left 
with  the  teller,  and  Cinnamon  was  the  debtor  of  the  bank  and  the  bank  his 
creditor  from  that  time,  then  the  transaction  was  not  within  the  guaranty,  and 
Burkhardt  was  not  liable.  If,  on  the  other  hand,  the  bank  had  the  right  to 
bold  the  check  until  after  bank  hours,  and  then  to  make  its  election,  and  to 
credit  the  depositor  and  charge  Cinnamon  with  the  amount,  as  was  done,  the 
check  was  covered  by  the  guaranty,  and  the  bank  was  entitled  to  recover. 
These  alternatives  were  the  hinges  of  the  controversy  upon  the  trial. 

The  question  presented  was  decisive  of  the  case.  Its  solution  was  for  the 
jury  under  instructions  from  the  court.  It  is  insisted  by  the  plaintiff  in  error 
that  the  court  erred  in  the  instructions  given.  The  general  charge  embraced 
topics  not  brought  before  us,  doubtless  for  the  reason  that,  with  respect  to  them, 
both  parties  acquiesced  in  the  findings  of  the  jury.  The  charge  was  full  and 
able.  In  our  judgment,  it  was  correct  in  everything  it  touched  upon,  and  it 
covered  the  entire  case. 

Having  given  such  a  charge,  the  court  was  not  bound  to  give  any  further  in- 
structions, and  it  would  have  been  as  well  if  the  judge  had  declined  to  give 
those  submitted  by  the  plaintiff  in  error.  It  appears  that  they  were  seven  in 
number.  Only  the  last  four  are  in  the  record.  They  affirm  ortdeny,  with  only 
a  change  of  phraseology,  what  has  been  said  in  the  charge* already  given.  The 
jury  was  properly  cautioned  not  to  be  misled  or  confused  by  them.  There  is 
danger  of  both  in  such  cases.  '^ 

The  first  of  these  special  charges,  as  we  find  them  in  the  record,  was  given 
as  asked  for  without  qualification.  Nothing  need,  therefore,  be  said  in  relation 
to  it.  The  second  one,  with  the  addition  made  to  it  by  the  court,  is  as  follows: 
'^That  if  checks  of  John  Cinnamon  on  the  bank  were  left  at  the  bank  on  the 
23d  of  February,  1875,  but  were  not  passed  upon  by  the  receiving  teller,  or 
received  as  a  deposit,  nor  entered  in  any  pass-book  or  other  book  of  the  bank 
to  the  credit  of  the  parties  leaving  them,  but  were  laid  aside  for  examination 
until  after  bank  hours,  when  an  examination  could  be  made  to  see  whether 
Cinnamon^s  account  was  good,  then  they  did  not  become  a  debt  of  Cinnamon 
to  the  bank  until  they  were  so  passed  upon  and  entered."  This  charge  the 
court  gave,  adding,  '^If  it  was  handed  in  as  a  deposit,  it  became  a  deposit  at 
the  time  it  was  received.  Taking  the  surrounding  circumstances  into  con- 
sideration, if  it  was  received  by  the  teller  as  a  deposit,  it  became  a  deposit. 
That  I  give  you,  for  it  has  these  words  in  it,  ^or  received  as  a  deposit."' 
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§  1 309.  In  law  a  day  is  usually  an  indivisible  unit     Exception  to  the  rule. 

Formo^t  purposes  the  law  regards  the  entire  day  as  an  indivisible  unit. 
But  when  the  priority  of  one  legal  right  over  another,  depending  upon  the  or- 
der of  events  occurring  on  the  same  da}',  is  involved,  this  rule  is  necessarily 
departed  from.  Thus,  where  a  mortgage  took  effect  from  the  time  it  was  de- 
posited for  record  on  a  particular  day,  and  a  judgment  became  a  lien  upon  the 
premises  on  the  same  day,  proof  was  received  to  show  that  the  mortgage  was 
deposited  before  the  court  sat,  and  it  was  held  that  the  mortgage  must  be  first 
satisfied.  Follett  v.  Hall,  16  Ohio,  111.  A  like  inquiry  is  involved  in  this 
case. 

§  1310.  If  the  holder  of  a  check  deposits  it  and  demands  that  he  be  e?*edited 
with  the  amount^  arid  the  demand  is  agreed  to  by  the  banky  the  indebtedness  of  the 
bank  to  him  for  the  amount  becomes  fixed. 

In  Morse's  well-considered  work  on  banking,  p.  321,  it  is  said:  "But  if  at 
the  time  the  holder  hands  in  the  check  he  demands  to  have  it  placed  to  his 
credit,  and  is  informed  that  it  shall  be  done,  or  if  he  holds  any  other  species  of 
conversation  which  practicall}"^  amounts  to  demanding  and  receiving  a  promise 
of  a  transfer  of  credit,  as  equivalent  to  an  actual  payment,  the  effect  will  be 
the  same  as  if  he  had  received  his  money  in  cash,  and  the  bank's  indebtedness 
to  him  for  the  amount  will  be  equally  fixed  and  irrevocable."  We  regard  this 
as  a  sound  and  accurate  exposition  of  the  law  upon  the  subject,  and  it  rests 
upon  a  solid  basis  of  reason.  The  authority  referred  to  sustains  the  text. 
When  a  check  on  itself  is  offered  to  a  bank  as  a  deposit,  the  bank  has  the  op- 
tion to  accept  or  reject  it,  or  to  receive  it  upon  such  conditions  as  may  be  agreed 
upon.  If  it  be  rejected,  there  is  no  room  for  any  doubt  or  question  between 
the  parties.  If,  on  the  other  hand,  the  check  is  offered  as  a  deposit  and  re- 
ceived as  a  deposit,  there  being  no  fraud  and  the  check  genuine,  the  parties 
are  no  less  bound  and  concluded  than  in  the  former  case.  Neither  can  disavow 
or  repudiate  what  has  been  done.  The  case  is  simply  one  of  an  executed  con- 
tract. There  are  the  requisite  parties,  the  requisite  consideration,  and  the  requisite, 
concurrence  and  assent  of  the  minds  of  those  concerned.  It  was  well  said  by 
an  eminent  chief  justice:  "  If  there  has  ever  been  a  doubt  on  this  ^int,  there 
should  be  none  hereafter,"  Oddie  v.  Nationdl  Oitv  Bank  of  New  York,  45  H". 
Y.,  736. 

We  see  no  objection  to  the  amendment  made  by  the  court  to  the  instruction, 
under  consideration.  It  was  correct  in  point  of  law,  and  it  was  proper  to  pre- 
vent any  misunderstanding  by  the  jury.  It  told  them  tersely  and  clearly,  as! 
the  principal  charge  had  done,  that  if  the  check  was  offered  and  received  as  a 
deposit  it  was  a  deposit,  and  it  followed  as  matter  of  law  that  the  bank  was 
bound  accordingly. 

§  1311,  Whether  a  check  was  offered  and  received  as  a  deposit  is  a  question 
for  the  jury. 

Whether  there  bad  or  had  not  been  a  consummated  deposit  was  the  ultimate 
fact  to  be  found  by  the  jury.  The  evidence  is  not,  and  should  not  have  been, 
set  forth  in  the  bill  of  exceptions.  All  on  the  subject  to  be  found  there  is  that 
the  parties  gave  evidence  tending  to  prove  what  they  respectively  claimed. 
What  that  evidence  was  we  do  not  know,  and  it  is  in  no  wise  necessary  that 
we  should  be  advised  upon  the  subject  The  facts  and, circumstances,  whatever 
they  were,  and  the  probative  force  and  weight  of  each  one,  were  exclusively 
for  the  consideration  of  the  jury.  The  evidence  may  have  been  more  or  less 
cogent  on  either  side,  and  more  or  less  characterized  in  parts  or  in  its  entirety 
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by  internal  conflicts  and  contradictions,  or  by  other  nentralizing  qnalifications. 
With  all  this  we  have  nothing  to  do.  The  subject  is  beyond  the  sphere  of  our 
power  and  duties.  We  sit  here  to  correct  the  errors  committed  by  the  court, 
if  there  were  any,  as  disclose^  in  the  record.  The  verdict,  as  the  case  is  before 
us,  is  as  if  it  were  not.  If  it  was  wrong,  the  remedy  was  with  the  court  below 
by  a  new  trial     It  cannot  be  administered  here. 

The  third  instruction  involves  substantially  the  same  point  as  the  second.  It 
•  was  given  with  a  like  addition,  and  an  exception  was  taken.  What  we  have 
said  with  respect  to  the  second  exception  applies  here. 

§  1313.  A  local  custom  of  a  bank  is  not  binding  upon  a  depositor  without 
proof  that  he  knew  of  such. custom. 

The  fourth  and  last  instruction  was,  that  if,  at  the  bank,  there  had  been  for 
along  time  a  usage  ^Hhat  the  receiving  teller  entered  checks  in  the  pass-book, 
as  they  came  in,  subject  to  a  return  of  the  checks  to  the  depositors  if  in  the 
afternoon  of  the  day,  when  the  accounts  were  examined,  the  checks  were  found 
not  to  be  good,  and  to  return  the  same  to  the  party  depositing  them,  and  such 
were  then  made  good  b}'  the  depositor,  .  .  .  such  usage  would  be  a  valid 
and  legal  usage  as  between  the  depositor  and  the  bank."    * 

y!he  court  refused  to  give  this  charge  as  asked,  but  gave  it  as  thus  qualified : 
'  ''Nothing  in  this  case  shows  that  Mr.  Evans  knew  anything  about  this  usage. 
As  to  the  question  of  general  usage,  I  have  said  that  it  was  not  competent  to 
change  the  law  in  the  case,  when  the  deposit  was  made  without  anything  said 
about  the  deposit  by  the  persons  receiving  the  deposit, —  the  law  made  that  a 
debt  against  the  bank  in  favor  of  the  depositor;  but  if  the  depositor  knows  the 
usage  in  cases  of  that  kind,  why,  as  a  matter  of  course,  it  will  change  it." 

The  plaintiff  in  error  excepted.  The  proposition  submitted  was  fatally  de- 
fective in  not  including  as  one  of  its  terms  that  the  depositors  knew  of  the 
special  and  particular  usage  mentioned.  Without  such  knowledge  it  was  en- 
tirely ineffectual.  The  objection  of  the  judge  was  conclusive.  Moore  v. 
Voughton,  1  Stark.,  396;  1  Cl^itty,  Contr.,  84r. 

The  principal  charge  was  fu/l  and  clear  in  regard  to  the  general  usage  or  cus- 
tom insisted  upon  by  the  plaintiff  in  error.  Upon  that  subject  the  judge, 
among  other  things  to  the  like  effect,  remarked:  *'It  is  said  by  the  plaintiff, 
by  way  of  proof,  that  although  there  was  no  express  agreement  between 
Evans,  Lippincott  &  Co.,  the  depositors  of  this  check,  and  the  bank,  that  it 
should  be  returned  in  case  it  should  not  be  found  good  at  3  o'clock,  or 
shortly  thereafter,  yet  that  there  was  a  general  usage  among  bankers  of  the 
city  of  Cincinnati  of  that  character,  which  extended  to  all  their  customers^  and, 
therefore,  it  bad  become  a  law.  ^  The  question  of  usage,  as  presented  here,  is 
undoubtedly  a  very  important  questPon,  and  as  a  general  proposition  of  law 
every  commercial  contract  is  entered  into  with  the  understanding  that  the 
usage  in  regard  to  the  particular  matter  of  the  contract  becomes  a  part  and  par- 
cel of  the  contract  itself." 

§  131 3.  Where  the  intent  of  parties  is  clear^  evidence  of  a  usage  to  t/ie  con- 
trary is  immaterial. 

A  large  part  of  the  able  and  elaborate  argument  of  the  counsel  for  the 
plaintiff  in  ierror  was  addressed  to  this  point.  In  our  view,  conceding  the  usage 
to  have  been  established,  it  was  in  no  wise  material  as  a  factor  in  the  case. 
The  verdict  of  the  jury,  by  rejecting  the  claim  of  the  bank  touching  the  check, 
established  the  fact  that  the  deposit  became  complete  by  the  agreement  of  the 
parties  when  the  check  was  banded  m.    As  a  necessary  consequence,  it  was 
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not  within  the  undertaking  of  BarkhardL  Usage,  therefore,  could  have  bad 
no  effect  upon  the  rights  of  the  parties,  and  was  immaterial.  The  result  of 
the  case  must  have  been  the  same  as  if  that  subject  had  not  been  drawn  in 
question. 

A  general  usage  may  be  proved,  in  proper  cases,  to  remove  ambiguities  and 
uncertainties  in  a  contract,  or  to  annex  incidents,  but  it  cannot  destroy,  contra- 
dict or  modifv  what  is  otherwise  manifest.  ,Where  the  intent  and  meaninor  of 
the  parties  are  clear,  evidence  of  a  usage  to  the  contrary  is  irrelevant  and  un^ 
availing.  Usage  cannot  make  a  contract  where  there  is  none,  nor  prevent  the 
effect  of  the  seittled  rules  of  law.  Barnard  v,  Kellogg,  10  Wall.,  390;  Bliven  v. 
New  England  Screw  Co.,  23  How.,  433  (§§  1306-1308,  supra);  CoUenderv. 
Dinsmore,  55  N.  T.,  200;  Adams  v,  Qoddard,  48  Me.,  212;  Thompson  v.  Riggs, 
5  Wall.,  674;  Dykers  v.  Allen,  7  Hill  (N.  Y.),  497. 

These  considerations  apply  to  the  posture  of  the  case  as  was  found  to  be  by 
the  verdict  of  the  jury,  under  instructions,  properly  given  by  the  court.  Ac- 
cording to  those  tests,  the  contract  was  clear,  complete  and  irrevocable  when 
the  check  was  delivered  by  one  party  and  received  by  the  other.  After  that 
there  was  nothing  Jeft  for  usage  to  do.  Its  aid,  when  the  controversy  arose, 
was  invoked  too  late.  If  the  bank  proposed  to  hold  the  check  on  conditions, 
it  was  but  fair  and  just  to  the  other  party  to  have  said  so  when  it  was  received, 
and  thus  have  given  him  the  option,  after  such  notice,  to  do  with  it  as  he 
might  think  proper.  The  saving  or  loss  of  the  amount  to  the  payees  might 
have  depended  on  the  promptitude  and  energy  of  their  conduct.  Delay  until 
after  bank  hours  might  have  determined  the  result  inevitably  against  them. 
It  would  be  contrary  to  plainest  principles  of  reason  and  justice  to  permit  a 
bank)  under  such  circumstances,  to  shift  the  burden  of  the  loss  from  itself  to  the 
shoulders  of  an  innocent  depositor. 

It  does  not  appear  by  the  record  that  any  evidence  offered  by  the  bank, 
touching  the  general  usage,  was  excluded,  and  we  think  what  was  said  by  the 
court  in  that  connection,  as  well  as  with  respect  to  the  special  usage  of  the  in- 
stitution, was  unexceptionable,  and  was  quite  as  favorable  to  the  bank  as  it  had 
a  right  to  claim.  If  either  side  bad  ground  for  complaint,  it  was  not  the 
plaintiff  in  error.  Judgment  affirmed. 

%  iai4.  Custom  is  law  —  Usage  of  trade.—  A  contract  may  be  inferred  from  usage.  Gen- 
eral custom  is  a  geuerul  law,  and  forms  the  law  of  contracts,  though  it  may  sometimes  be  at 
variance  with  their  terms.  The  ancient,  established,  uniform  and  known  custom  of  persons 
engaged  in  any  trade  makes  a  law  applicable  to  that  trade,  though  it  is  not  ai^icable  to  other 
trades.  It  is  their  way  of  doing  business.  It  is  the  rule  to  which  all  who  enter  that  trade 
are  supposed  to  consent.  It  makes,  supplies  and  construes  their  contracts.  Wilcocks  t;. 
PhUlips,  1  Wall.  Jr.,  63. 

g  laio.  Usage  varying  the  lavi%  and  equivalent  to  a  contract^—'  Principles  of  law  differ  in 
their  importance  as  well  as  in  their  origin,  and  while  some  of  them  represent  great  rules  of 
policy,  and  are  beyond  the  reach  of  contravention,  others  may  be  changed  by  parties  who 
choose  to  contract  upon  a  different  footing,  and  some  may  be  varied  by  usage,  which,  if  gen- 
eral and  long  continued,  is  equivalent  to  a  contract.    Swift  v.  Gifford,  2  Low.,  113. 

§  1810.  Tlienry  on  which  evidence  of  usage  is  received  —  Usage  as  to  delivery  of  gnUn 
in  sacks.—  Evidence  of  a  custom  or  usage  is  properly  receivable  to  explain  the  meaning  and 
intention  of  the  parties  to  a  contract,  whether  written  or  parol,  where  the  meaning  could  not 
be  ascertained  without  the  aid  of  such  extrinsic  evidence.  This  evidence  is  admissible  on 
the  theory  that  the  parties  know  of  the  existence  of  the  custom  or  usa^e  and  contracted  in 
reference  to  it.  So  where  a  contract  was  to  deliver  so  many  bushels  of  barley,  but  it  was  not 
stated  whether  it  was  to  be  in  sacks  or  loose,  proof  of  usage  is  admissible  to  show  what  in- 
tention must  have  been  in  the  minds  of  the  parties  at  the  time  of  the  making  of  the  con- 
tract.   Robinson  v.  United  States,  18  Wall,  865.    See  §  1830. 

63e 
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§  181  ?•  When  usage  may  be  shown  where  the  eontraet  is  written,— Where  the  terms  of 
a  written  ci^ntract  are  not  clear,  a  court  may  resort  to  usage  and  the  course  of  dealing  to 
enable  it  to  ascertain  what  the  pairties  meant  by  the  use  of  such  terms,  and  no  further.  Hen- 
ing  V.  United  States  Ins.  Co.,  2  Dill.,  87. 

§  1818.  Evidence  of  usage  is  not  admissible  to  contradict  or  vary  what  is  dear  and  unam- 
biguous, or  to  restrict  or  enlarge  what  requires  no  explanation.  Omissions  may  be  supplied 
in  some  cases  by  such  proof,  but  it  cannot  prevail  over  or  nullify  the  express  provisions  of  a 
contract.  So  where  there  is  no  contract,  proof  of  usage  will  not  make  one,  and  it  can  only  be 
admitted  to  interpret  the  meaning  of  the  language  employed  by  the  parties  where  the  mean- 
ing is  equivocal  or  obscure.    Savings  Bank  v.  Ward,  10  Otto,  208. 

^1819.  Where  the  language  of  a  contract  is  ambiguous,  purol  evidence  of  a  usage  in  refer- 
ence to  which  the  parties  must  have  been  supposed  to  contract  is  admissible ;  but  it  is  not 
admissible  to  vary,  contradict  or  defeat  express  stipulations  or  provisions  restraining  or 
enlarging  the  customary  right    Hart  v.  Shaw,  1  Cliff.,  866. 

§  18S0.  Where  the  parties  express  their  intention  in  clear  and  unambiguous  language, 
courts  are  bound  by  what  the  parties  have  written.  Evidence  of  usage  in  such  a  case  cannot 
be  admitted,  as  the  terms  of  the  contract  are  incapable  of  any  other  meaning  than  that  which 
is  plainly  expressed  by  the  language  which  the  parties  have  employed.  Heam  v.  Equitable 
Safety  Ins.  Co.,  8  Cliff.,  880. 

^  1821.  An  express  contract  with  an  insurance  agent  as  to  his  compensation  cannot  be 
varied  by  evidence  of  a  general  custom.    Stagg  v.  Insurance  Co.,*  10  Wall.,  589. 

§  1882.  Usage  as  to  the  number  of  pounds  in  a  ton  ~  Number  fixed  by  law.—-  Where  a 
contract  was  made  to  furnish  coal  by  the  *'  ton,'*  which  from  times  past  and  up  to  that  time 
was  understood  to  be  two  thousand  two  hundred  and  forty  pounds,  it  was  held  that  that 
number  of  pounds  must  be  furnished  notwithstanding  the  fact  that  the  state  had  previously 
fixed  the  weight  of  coal  at  two  thousand  pounds  per  ton.    The  Miantinomi^  8  Wall.  Jr.,  48. 

J(  1828.  Payment  In  Confederate  eurrency  shown  to  have  been  intended.^  Where  a  con- 
tract was  made  within  the  so-called  Confederate  States  during  the  war  of  the  rebellion,  to 
pay  a  certain  sum  in  dollars,  without  specifying  the  kind  of  currency  in  which  it  was  to  be 
paid,  it  may  be  shown  by  the  nature  of  the  transaction  and  the  attendant  circumstances,  as 
well  as  by  the  language  of  the  contract  itself,  that  payment  in  Con  federate,  currency  was  con- 
temi^ated  by  the  parties.  When  this  fact  is  shown  in  an  action  on  the  contract,  no  more  can 
be  recovered  than  the  value  of  that  currency  in  lawful  money  of  the  United  States.  Rives 
V.  Duke,  15  Otto,  140. 

§  1824.  Measurement  of  embankment  In  the  ordinary  manner  presumed  to  hare  been 
intended.— >  Where  a  contract  for  the  building  of  an  embankment  is  made,  and  it  is  silent  as 
to  the  manner  in  which  measurements'shall  be  made,  it  will  be  presumed  that  they  were  to 
be  made  in  the  ordinary  manner,  and  what  this  is  may  be  shown  by  the  parties.  Clark  v. 
United  States,*  1  Ct.  CI.,  260. 

^  1828.  Custom  unreasonable  and  not  binding.—  A  custom  "that  one  who  approves  cer- 
tain plans  and  announces  his  intention  to  build  in  accordance  with  them,  but  who  never  does 
build  or  use  the  plans,  shall  become  liable  to  the  architect  for  the  cost  of  the  plans,  is  an 
unreasonable  custom  and  not  binding.    Tilley  v.  County  of  Cook,  18  Otto,  155  (§§  15-19). 

g  1828.  Usage  of  foreign  country,  where  a  contract  is  made  and  to  be  executed,  binding 
here,  though  rariant  with  the  law  and  absurd.—  Defendant  claimed  that  certain  contracts 
for  teas  of  a  particular  quality  were  afterwards  changed  into  sales  by  sample,  because  the 
supercargoes  selected  the  teas  from  samples^  and  the  usage  of  Canton  made  this  a  sale  by 
sample.  Held,  that  such  a  usage  was  entirely  at  variance  with  the  general  principles  of  law. 
and  was  absurd  and  irrational ;  but  that,  being  the  usage  of  the  foreign  country  where  the 
contracts  were  made  and  to  be  executed,  and  which  respected  their  validity  and  construction, 
such  usage,  if  proved,  is  a  rule  of  decision  here,    WiUuigs  v.  Consequa.*  Pet.  C.  C,  801. 
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VI.  Performance  and  Breach. 

1.    What  Constitutes  Performance  and  Breach. 

Summary —iJi^/if  of  seller  whei'e  buyer  becomes  insolvent,  §  1887. —  Agreement  to  build  house 
on  land  of  another;  latent  defects  in  soil,  §  1328. — Accepting  performance  ot?ieitoise  than 
as  stipulated,  §  1329.—  Usage  as  to  delivery  of  grain  in  sacks,  §  1330.—  Notice  of  refusal 
to  continue  under  the  contract,  g  1331. — Failure  to  complete  work  within  the  time^  §  1382.— 
BuUding  an  embankment;  defect  in  80t7,  §  1838.— /^e/nanot  and  refusal,  %  1334. — Action 
for  not  delivering  property;  tender  of  property,  %  1335.—  Oral  demand  for  performance, 
8  1386.— Fai/ure  to  commence  work  on  a  certain  day;  forfeiture,  §  \ZZ1.—  Rescission  be- 
cause v^ork  was  not  done  **  with  all  reasonable  speed,^'  §  1838. —  Contract  not  impossible  of 
performance,  g  1339. —  Erection  of  county  buildings;  dissatisfaction  of  people  no  ground 
for  annulment  of  contract,  %  1840. —  Termination  of  contract;  value  of  labor  and  materials 
necessary  to  complete,  §  1841.—  Rights  where  contract  is  broken  without  cause,  §  1342.— 
Assent  to  refusal  to  perform,  g  1848. — Notice  of  an  intention  not  to  deliver  goods,  g  1344. 

§  1827.  Upon  the  failure  of  the  buyer  the  seller  may  withhold  the  goods  until  the  price  is 
either  paid  or  tendered ;  but  if  cash  is  paid  or  tendered,  or  if  tender  is  excused,  the  seller 
must  deliver  the  goods.  And  where  neither  the  insolvent  nor  his  assignees  have  been  able  to 
pay  cash  since  the  insolvency  and  there  is  no  evidence  of  a  waiver  by  the  seller,  the  latter  is 
not  liable  for  a  breach  of  the  contract.     In  re  Wheeler,  gg  1345-47. 

g  l*i28.  Where  one  party  makes  an  absolute  contract  to  build  a  house  on  land  of  the 
other  party,  and  deliver  the  house  at  a  fixed  time  **  fit  for  use  and  occupation,^  he  is  not 
excused  for  failure  to  perform  his  contract  by  reason  of  a  latent  defect  in  the  soil  which 
caused  the  house  to  sink  after  its  completion,  and  become  unfit  for  occupation  at  the  time 
fixed  for  delivery.     Dermott  i\  Jones,  g§  1348-50. 

[^  1889.  A  party  to  a  contract  imposing  mutual  obligations  may  accept  as  performance  by 
the  opposite  party  some  other  thing  than  that  specifically  designated ;  and  if  he  does  he  can- 
not insist  upon  an  exact  performance.  Especially  is  such  a  fulfillment  regarded  as  sufficient 
in  equity.  So  where,  in  execution  of  a  contract  between  the  owners  of  a  mill  and  a  caoal 
company  by  which  a  water  power  was  granted  by  the  latter  to  the  former,  the  a{>erture  or 
gauge  was,  under  the  special  direction  of  the  engineer  and  superintendent  of  the  canal  com- 
pany (the  officers  charged  with  the  duty),  and  with Jheir  approval,  located  at  the  mill  wheel, 
instead  of  at  the  canal  bank,  as  provided  in  the  contract,  and  was  afterwards  frequently  in- 
spected and  approved  by  the  ofilcers  of  the  canal  cpmpany,  such  location  being  made  at  the 
cost  of  the  mill-owners,  and  being  effectual  to  carry  out  the  leading  purpose  of  the  contract, 
it  was  held  that  this  must  be  considered  in  equity  as  intended  as  an  execution  of  the  con- 
tract, and  binding  as  such.    Canal  Co.  v.  Ray,  ^1861. 

g  1880.  It  is  competent  to  show  a  usage  in  the  grain  trade  in  California  to  deliver  grain  in 
sacks,  nothing  being  said  on  the  subject  in  a  contract  to  furnish  grain.  The  general  usage 
being  established,  the  parties  must  be  presumed  to  have  known  of  it,  and  to  have  contracted 
with  reference  to  it.    United  States  v.  Robinson^  gg  1852-53.    See  g  ISKk 

g  1881.  Where  certain  persons  had  contracted  with  the  government  to  furnish  all  the  bar- 
ley required  for  certain  posts,  not  exceeding  a  specified  amount*,  and,  before  they  had  ful- 
filled the  contract  completely,  they  gave  the  government  notice  that  they  would  furnish  no 
more  barley  under  it,  and  should  regard  it  as  rescinded,  and  had  been  notified  that  they 
would  be  held  to  the  contract  and  charged  with  the  extra  price  which  the  government  would 
have  to  pay  in  the  market,  it  was  held  to  be  a  breach  of  the  entire  contract,  without  the  gov- 
ernment's continuing  to  make  requisitions  for  barley  as  needed.     Ibid, 

g  1832.  Where  a  contract  for  the  performance  of  work  requires  that  it  shall  be  completed 
within  a  certain  time,  and  to  secure  this  a  bond  with  sureties  is  taken,  but  the  contract  de- 
clares no  penalty  and  authorizes  no  right  to  forfeit  or  terminate  it  for  failure  to  complete  the 
work  within  the  prescribed  time,  the  contractor  cannot,  if  permitted  to  go  on  in  his  attempt 
to  complete  the  contract  after  the  expiration  of  this  time,  be  required,  to  his  injury  and  loss, 
to  perform  it  in  a  manner  not  required  by  the  agreement.   Clark  v.  United  States,  gg  1354-50. 

g  1838.  If  a  contractor,  for  a  certain  sum' per  cubic  yard,  agrees  to  build  for  .the  govern- 
ment an  embankment  in  such  manner  and  places  as  directed  by  the  latter,  and  the  place 
selected  is  such  that  a  settlement  of  the  foundation  causes  a  shrinkage  of  the  embankment 
while  building,  the  increased  quantity  made  necessary  to  be  built  by  the  settling  is  to  be  taken 
into  consideration  in  the  measurement,  and  paid  for  by  the  government.    Ibid, 

g  1884.  Where  a  demand  for  property  and  its  refusal  is  necessary  to  complete  a  cause  of 
action  for  breach  of  contract,  the  fact  that  the  demand  is  for  more  property  than  the  plaintifiF 
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is  entitled  to  will  not  justify  the  defendant  in  refusing  to  deliver  what  is  due,  provided  it  is 
distinct  and  clearly  distinguishable  fi'oni  that  to  which  the  demanding  party  has  no  right,  and 
in  that  case  such  a  demand  is  sufficient.     Colby  v.  Reed,  §^  1857-61. 

§  13 Jo.  In  an  action  for  breach  of  contract  in  not  delivering  property,  the  court  will  not, 
in  Uie  absence  of  a  statute  regulating  the  subject,  compel  the  plaintiff  to  accept  the  property 
in  mitigation  of  damages  when  tendered  in  open  court.     Ibid, 

§  18*16.  To  maintain  an  action  for  the  breach  of  a  contract,  an  oral  demand  for  perform- 
ance made  upon  the  defendant  is  sufficient,  unless  the  contract  provides  that  it  shall  be  in 
writing.    Ibid, 

g  1887.  In  order  that  a  building  contract,  which  provides  that  work  shall  be  commenced 
on  a  certain  day,  may  be  properly  declared  forfeited  for  a  failure  to  commence  on  that  day, 
notice  of  such  forfeiture  must  be  given  before  the  work  commences.  Cook  v.  Commission- 
ers of  Hamilton  Co.,  §  1362. 

g  1838.  In  order  to  justify  the  vacation  of  a  building  contract,  which  provided  that  the 
work  shouIJ  be  done  **  with  all  reasonable  speed,"  on  the  ground  tliat  it  had  not  been  per- 
formed in  that  respect,  it  must  be  shown  that  the  builder  had  abandoned  the  contract,  or 
that  he  was  acting  in  bad  faith  after  notice.    Ibid, 

g  1831^.  A  building  contract  provided  for  the  erection  of  a  court-house  and  jail  on  a  given 
lot,  at  a  specified  price  for  each.  It  was  further  agreed  that  if  the  legislature  authorized  the 
erection  of  the  j^  on  an  adjoining  lot,  it  should  be  so  erected  without  additional  charge. 
The  plans  according  to  which  the  court-house  was  required  to  be  built  provided  for  a  build- 
ing large  enough  to  occupy  the  whole  lot. .  Hdd,  that  the  fact  that  it  was  impossible  to  erect 
both  buildings  on  the  lot  would  not  so  render  the  contract  impossible  of  performance  that 
the  builders  could  not  recover  for  work  done  on  the  court-house  pursuant  to  the  contract. 
Ibiil;  S.  C,  g§  1883-67. 

§  1840.  Where  a  contract  is  lawfully  entered  into  for  the  purpose  of  erecting  county  build- 
ings, the  fact  that  the  people  of  the  county  express  themselves  as  dissatisfied  with  the  con- 
tract furnishes  no  legal  reason  for  its  annulment.  Cook  v.  Commissioners  of  Hamilton 
Ck)anty,  g§  1363-67. 

g  1341.  The  rights  of  parties  to  a  contract  become  fixed  at  the  time  it  is  terminated.  So, 
where  a  building  contract  is  terminated  by  one  party,  the  value  of  the  labor  and  materials 
necessary  to  complete  the  work  must  be  reckoned  as  at  the  time  it  was  so  terminated.    Ibid. 

^  1842.  Where  a  contract  is  broken  without  cause,  the  injured  party  is  placed  on  the  same 
ground  in  an  action  for  damages  as  if  he  had  performed  his  contract.  ISo,  where  builders 
were  improperly  discharged  before  the  completion  of  the  building  they  had  contracted  to 
erect,  it  was  held  that  they  were  entitled  to  compensation  for  work  done  and  material-s  pro- 
cured at  the  time  they  were  discharged,  and  to  damages  covering  the  profits  of  the  work. 
The  latter  are  to  be  estimated  by  taking  the  ciist  of  materials  of  the  kind  required  and 
best  suited  for  the  purpose,  and  the  cost  of  construction  upon  approved  methods  and  with 
suitable  appliances.    Ilnd, 

g  1848.  If  the  promisee  of  an  executory  contract  for  the  delivery  of  goods  continuously 
and  uniformly  demands  the  performance  of  the  contract,  he  cannot,  on  performance  by  the 
promisor,  retuse  to  accept  such  performance,  even  though  the  promisor  may  have  previously 
repudiated  the  contract,  and  notified  the  promisee  of  his  intention  not  to  perform.  But  if, 
upon  notice  by  the  promisor  that  he  will  noi  perform,  the  promisee  accepts  the  situation, 
and  treats  the  contract  as  at  an  end,  the  promisor  cannot  afterwards,  by  clianging  his  mind, 
compel  the  promisee  to  accept  performance.  New  Brunswick,  etc.,  R'y  Co.  v,  Wheeler, 
ggl36tM^. 

g  1844.  When  the  promisor  of  an  executory  contract  for  the  delivery  of  goods  signifies  his 
intention  not  A  perform  the  contract  on  his  part,  the  promisee,  if  he  plea^^es.  may  treat  the 
notice  of  intention  as  inoperative,  and  await  tiie  time  when  the  contract  is  to  be  executed  and 
then  hold  the  promisor  resiK)iisible  for  all  the  consequences  of  the  non-performance;  but  in 
that  case  he  keeps  the  contract  alive  for  the  beiieKt  of  the  other  party  as  well  as.  his  own; 
he  remains  subject  to  all  his  own  obligations  and  liabilities  under  it,  and  en.bles  the  other 
party  not  only  to  complete  the  contract,  nocwithstandiug  his  previous  repudiation  of  it,  but 
albo  to  take  advantagj  of  any  supervening  circumstances  which  would  justify  him  in  de- 
clining to  complete  it.  On  the  other  hanJ.  the  promisee  may  treat  the  repudiation  as  a 
wrongful  putting  an  end  to  ilie  contract,  and  may  at  once  bring  his  action  on  a  breach  of  it, 
and  in  such  action  he  will  be  entitled  to  sucli  damages  as  would  have  arisen  from  the  non- 
performance of  the  contract  at  the  appointed  time,  subject,  however,  to  abatement  in  respect 
to  any  circumstances  which  may  have  afforded  him  the  means  of  mitigating  his  loss.     Ibid, 

[Notes.— See  gg  1870-1417.] 
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IN  RE  WHEELER— EX  PARTE  CARTER. 
(District  Court  for  Massachusetts:  2  Lowell,  252-259.    1878.) 

Statement  of  Faots. —  Thompson,  a  broker  for  Carter,  agreed  to  sell  to 
Wheeler  iron  deliverable  in  lots  at  Hoboken,  N.  J.,  the  sale  to  be  subject  to  ap- 
proval of  Carter.  Before  the  time  for  delivery  Wheeler  failed  and  made  an 
oflfer  of  settlement,  which  Thompson  refused.  Another  creditor  at  the  meeting 
offered  to  take  the  iron  and  be  responsible  for  it  on  Wheeler's  account.  Thomp- 
son refused  unless  he  would  be  also  responsible  for  an  old  debt.  Wheeler 
became  bankrupt,  and  Carter  oflPering  to  jjrove  the  old  debt  the  assignees 
claimed  a  set-off  for  breach  of  the  contract  of  sale,  the  iron  having  enhanced 
in  value. 

§  1 345.  Facts  amounting  to  a  ratification. 

Opinion,  by  Lowell,  J. 

It  is  admitted  that  a  contract  was  entered  into  between  Wheeler  and  Thomp- 
son and  a  sufiicient  memorandum  made  of  it,  if  the  bargain  was  ever  ratified 
by  Thompson's  principals.  It  appears  that  Thompson  wrote  them  that  Wheeler 
would  call  on  them  in  Philadelphia;  and  that  he  did  call,  and  they  told  hina 
the  order  was  received  and  entered  on  their  books.  This  is  a  ratification,  be- 
cause they  would  have  no  occasion  to  enter  on  their  books  a  rejected  offer. 
But,  besides  this,  there  is  ample  evidence  that  both  parties  considered  it  a  bind- 
ing and  existing  contract  in  February. 

§  1346.    Vendor  may  withhold  goodSy  upon  failure  of  iuyer^  until  payment 

The  real  question  in  the  case  is,  whether  there  has  been  a  breach  on  the  part 
of  Carter  &  Co.  It  is  agreed  that,  upon  the  failure  of  the.buj^er,  they  had  the 
right  to  withhold  the  goods  until  the  price  should  be  paid  or  offered ;  and  that 
if  cash  were  offered  or  tendered,  or  if  the  want  of  tender  was  excused  or  dis- 
pensed with,  and  the  cash  was  ready  for  them,  they  must  go  on  and  deliver  the 
iron. 

§  1347,  Time  when  action  may  he  "brought  for  breach  of  executory  contract. 
English  authorities  examined. 

The  point  of  controversy  is,  whether  an  offer  was  made,  or  if  not,  whether 
it  was  waived.  The  assignees  contend  that,  before  the  time  for  the  first  de- 
livery came,  the  sellers  rescinded  the  contract  and  so  left  nothing  for  the  buyer 
to  do  but  to  recover  his  damages.  It  was  decided  in  the  queen's  bench  in  Eng- 
land, in  1853,  that  if  one  party  to  an  executory  contract  repudiates  it  before 
the  time  of  performance  arrives,  the  other  party  may  have  his  "action  imme- 
diately. Hochster  v.  De  La  Tour,  2  Ell.  &  B.,  678.  This  was  thought,  fit  the 
time,  to  be  a  novel  doctrine;  but  it  has  been  followed  by  the  other  courts.  The 
Danube,  etc.,  Co.  v.  Xenos,  13  C.  B.  (N.  S.),  825 ;  Frost  v.  Knight,  L*R.,  5  Exch., 
322;  S.  C.  in  error,  L.  E.,  7  Exch.,  111.  The  leading  case  certainly  commends 
itself  to. the  judgment.  A  courier  was  engaged  in  April  to  serve  for  three 
months  from  the  1st  of  June;  and  in  May  the  employer  wrote  him  that  he 
should  not  make  the  journey  nor  need  his  services.  The  courier  thereupon  en- 
g-^ged  with  another  traveler;  but  the  new  service  was  to  begin  at  a  later  day 
than  the  1st  of  June,  and  he  sued  the  former  employer  in  May  for  the  value  of 
the  time  thus  lost,  and  it  was  held  he  might  recover  his  damages.  The  case 
was  classed  with  those  in  which  the  promisor  has  incapacitated  himself  from 
keeping  his  engagement;. as  if,  having  promised  to  marry  A.,  he  marries  B. 
before  the  time  has  come  for  fulfilling  his  engagement  with  A.,  an  action  lies- 
at  once  by  the  latter. 
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But  it  was  found  that  these  executory  breaches,  so  to  say,  could  not,  in  fair- 
ness, be  made  to  apply  in  all  cases.  In  Avery  v.  Bowden  and  Reld  v.  Iloskins, 
which  were  so  much  alike  that  they  were  argued  and  decided  together  in  the 
court  of  error,  the  facts  were,  that  a  charterer  was  bound  to  furnish  a  cargo  of 
grain  at  Odessa,  to  be  shipped  to  England,  at  a  time  when  war  between  Russia 
and  Great  Britain  was  imminent.  The  charterer's  agent  at  Odessa  notified  the 
master  of  the  vessel,  immediately  on  his  arrival  at  the  port,  and  before  he  was 
bound  to  furnish  a  cargo,  that  he  should  not  furnish  it;  but  the  ipaster  insisteii 
that  he  would  wait  during  the  time  allowed  by  the  contract;  and  before  that 
time  bad  expired  war  was  declared,  and  performance  of  the  contract  became 
illegal.  It  was  h«ld  that  no  action  could  be  maintained  by  the  ship-owner.  6 
Ell.  &  6.,  714,  729;  6  id.,  953.  Upon  a  review  of  the  decisions  above  referred 
to  by  Cockburn,  C.  J.,  in  a  recent  case,  he  finds  the  law  of  England  to  be  that, 
when  the  promisoi"  has  announced  his  intention  not  to  perform  the  contract, 
the  promisee  may  treat  the  notice  as  inoperative  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the  other  party  responsible;  and  ia 
this  case  he  keeps  the  contract  alive  for  the  benefit  of  both  parties,  and  remains 
liable  to  all  his  own  obligations  and  liabilities  under  it,  and  enables  the  other 
party  not  only  to  complete  the  contract,  if  so  advised,  but  also  to  take  advantage 
of  any  supervening  circumstances  which  may  justify  him  in  declining  to  com- 
plete it;  or  he  may  treat  the  notice  as  a  breach,  and  have  his  action  at  once. 
Frost  V.  Knight,  L.  R,  7  Exch.,  112,  113.  In  Benjamin  on  Sales,  p.  424,  the 
English  rule  is  stated  thus:  '^  A  mere  assertion  that  the  party  will  be  unable,  or 
will  refuse,  to  perform  his  contract,  is  not  sufiicient;  it  must  be  a  distinct  and 
unequivocal,  absolute  refusal  to  keep  the  promise,  and  must  be  treated  and  acted 
on  as  such  by  the  party  to  whom  the  promise  was  made." 

I  have  given  the  result  of  these  cases,  because  they  go  farther  than  any  that 
I  have  seen  in  this  country  to  support  the  contention  of  the  assignees;  and  I 
recognize  a  certain  equity  in  their  claim,  which  I  should  be  not  unwilling  to 
make  available,  if  the  law  would  permit  it.  But  it  seems  impossible  to  bring 
it  under  even  the  most  advanced  of  the  decisions. 

Wheeler  had  broken  his  implied  obligation  to  keep  his  credit  good,  and  was 
notoriously  and  deeply  insolvent,  when  the  letter  of  the  23d  of  February, 
which  is  said  to  be,  or  to  announce,  the  breach  of  contract  by  Carter  &  Co., 
was  written.  There  is  no  satisfactory  evidence  that  he  or  his  assignees  have 
since,  at  any  time,  been  able  or  willing  to  carry  out  the  contract  which  the  law 
substituted  for  the  original  contract,  that  is,  to  pay  cash  on  delivery,  or  that 
they  ever  told  Carter  they  were  ready.  There  was  some  talk  about  it  at  the 
meeting  of  the  creditors  at  Worcester  in  February;  but  no  offer  was  made 
which  Carter  &  Co.  were  bound  to  accept,  because  the  offer  was  not  to  pay 
cash.  Judging  from  the  evidence,  the  letter  of  Thompson  to  his  principals,  in 
which  he  writes  that  Mr.  Wheeler  says  he  shall  be  able  to  take  the  iron,  refers 
to  this  conversation ;  for  there  does  not  appear  to  have  been  any  other,  nor  any 
letters  from  Wheeler.  I  consider  that  the  whole  meaning  of  that  letter,  with 
the  other  evidence,  is  this:  that  Wheeler  hoped  to  settle  with  his  creditors,  and 
go  on  in  his  business,  and  take  the  benefit  of  this  valuable  contract.  But  he  never 
was  in  a  position  to  do  so.  I  agree  that,  in  the  letter  of  23d  February,  Thomp- 
son, acting  for  the  plaintiffs,  and  by  their  authority,  undertook  to  annex  a  con- 
dition to  the  delivery  of  the  iron,  which  the  law  did  not  impose  nor  permit;  but 
I  regard  this  as  an  offer,  which,  under  the  circumstances,  Wheeler  should  have 
taken  sorfle  notice  of,  if  he  intended  to  insist  on  the  renewal  of  the  contract,  or 
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to  hold  it  to  be  definitely  renounced  by  Carter.  This  letter  could  not  have 
reached  him  at  Worcester  until  the  dav  before  the  first  lot  of  iron  should  have 
been  paid  for  at  Hoboken ;  and  there  is  no  evidence  that  it  affected  his  conduct 
in  any  way.  I  think  it  is  to  be  considered  as  part  of  an  unfinished  negotiation 
to  renew  the  contract,  and  it  certainly  is  not  an  unconditional  refusal  to  per- 
form it.  We  must  remember,  among  the  other  facts,  that  it  was  not  at  this  time 
apparent  how  advantageous  the  contract  would  be  for  the  buyer. 

I  feel  myself  constrained,  therefore,  to  decide  against  the  assignees,  for  sev- 
eral reasons:  1.  The  sellers  did  not  make  an  absolute  and  unequivocal  renun- 
ciation of  the  contract.  2.  The  buyer  did  not  accept  or  act  upon  the  notice  as 
being  such  a  renunciation,  or  inform  the  sellers  that  he  took  it^so.  3.  It  is  not 
proved  that  the  buyer  was  able  and  willing  to  perform  his  part  of  the  contract. 
4.  He  never  notified  such  readiness.  If  the  case  turned  merely  on  the  consid- 
eration whether  the  one  party  or  the  other  was  bound  to  take  the  first  step  to  rein- 
state the  suspended  contract,  the  judgment  ought  to  be  the  same.  The  contract 
was  suspended  by  the  misfortune  of  Wheeler;  and  it  was  for  him  to  give  a  clear 
and  .unequivocal  notice  of  his  intention  to  pay  cash,  before  the  sellers  would  be 
bound  to  manufacture  the  iron,  or  to  send  it  to  Hoboken.  It  cannot  be  that 
Carter  &  Co.  must  make  an  investment  of  $16,000  on  the  chance  of  an  insolv- 
ent man  becoming  solvent,  or  being  able  to  do  by  the  aid  of  others  what  he 
confessedly  could  not  perform  himself.  But  this  is  only  one  of  several  reasons 
why  the  assignees  must  be  held  not  to  have  been  put  by  Wheeler,  and  not  to 
have  put  themselves,  in  a  position  to  claim  damages  on  account  of  this  contract. 

If  it  were  proved,  or  could  be  taken  for  granted,  that  the  letter  prevented 
Wheeler  from  attempting  to  pay  for  the  first  cargo  or  lot  of  iron,  which  is  per- 
haps a  question  of  some  nicety,  yet  it  surely  ought  not  to  affect  his  assignees. 
They  could  not  have  supposed  that  they  were  expected  to  pay  the  old  debt  as 
a  condition  precedent  to  receiving  the  iron,  and  they  should  have  made  an  olTer, 
and  put  the  other  party  to  his  election  to  fulfil  or  reject.  I  cannot  think,  there- 
fore, that  in  any  event  the  damages  could  be  assessed  for  the  whole  value  of  the 
contract.     But,  upon  the  evidence  before  me,  I  decide  that  there  has  been  no 

breach  at  all. 

Debt  admitted  to  proof  in  fuLh 

DERMOTT  V.  JONES. 
(2  Wallace,  1-9.     1864.) 

Statement  of  Facts. —  Jones  sued  Miss  Dermott  in  the  District  of  Columbia 
to  recover  a  sum  alleged  to  be  due  for  the  building  of  a  house.  It  appeared 
that  Jories  agreed  to  build  a  house  for  Miss  Dermott,  on  land  belonging  to  her, 
according  to  plans  and  specifications  furnished  by  the  architect.  He  agreed 
that  the  work,  and  the  several  parts  and  parcels  thereof,  should  be  executed, 
finished,  and  ready  for  use  and  occupation,  and  be  delivered  over,  by  a  certain 
day.  lie  claimed  that  he  executed  the  contract  as  agreed,  except  as  to  a  devia- 
tion made  at  the  request  of  Miss  Dermott.  During  the  progress  of  the  work, 
however,  a  portion  of  the  foundation  of  the  house  sunk,  owing  to  a  latent  de- 
fect in  the  soil,  and  it  became  necessary  to  repair  the  foundation  and  to  rebuild 
a  part  of  the  house  at  a  large  expense.  The  sum  thus  ex|)ended  Miss  Dermott 
claimed  the  right  to  recoup.  The  lower  court  ruled  against  this  claim,  and  the 
case  was  brought  here  by  writ  of  error.  • 
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§  1348.  The  performance  of  an  express  contract  is  not  excused  except  by  the 
act  of  Gody  the  law  or  the  opposite  party. 

Opinion  by  Mr.  Justice  Swayne. 

The  defendant  in  error  insists  tiaat  all  the  work  he  was  required  to  do  is  set 
forth  in  the  specifications,  and  that,  having  fulfilled  his  contract  in  a  workman- 
like manner,  he  is  not  responsible  for  defects  arising  from  a  cause  of  which  he 
was  ignorant,  and  which  he  had  no  agency  in  producing.  Without  examining 
the  soundness  of  this  proposition,  it  is  sufficient  to  say  that  such  is  not  the 
state  of  the  case.  The  specifications  and  the  instrument  to  which  they  are 
annexed  constitute  the  contract.  They  make  a  common  context,  and  must  be 
construed  together.  In  that  instrument  the  defendant  in  error  made  a  cove- 
nant. That  covenant  it  was  his  duty  to  fulfil,  and  he  was  bound  to  do  whatr 
ever  was  necessary  to  its  performance.  Against  the  hardship  of  the  case  he 
might  have  guarded  by  a  provision  in  the  contract.  Not  having  done  so,  it  is 
not  in  the  power  of  this  court  to  relieve  him.  lie  did  not  make  that  part  of 
the  building  "  fit  for  use  and  occupation."  It  could  not  be  occupied  with  safety 
to  the  lives  of  the  inmates.  It  is  a  well-settled  rule  of  law,  that  if  a  party  by 
his  contract  charge  himself  with  an  obligation  possible  to  be  performed,  he  must 
make  it  good,  unless  its  performance  is  rendered  impossible  by  the  act  of  God, 
the  law,  or  the  other  party.  Unforeseen  difficulties,  however  great,  will  not 
excuse  him.  Paradine  v.  Jane,  Alej^n,  26;  Beal  v.  Thompson,  3  Bos.  &  Pull., 
420;  Beebe  v.  Johnson,  19  Wend.,  500;  3  Comyn's  Dig.,  93. 

§  1349.  — i-  illustration  of  the  rule.     Cases  cited. 

The  application  of  this  principle  to  the  class  of  cases  to  which  the  one  under 
consideration  belongs  is  equally  well  settled.  If  a  tenant  agree  to  repair,  and 
the  tenement  be  burned  down,  he  is  bound  to  rebuild.  Bullock  v.  Dommett, 
6  Term  E.,  650.  A  company  agreed  to  build  a  bridge  in  a  substantial  manner, 
and  to  keep  it  in  repair  for  a  certain  ti  me.  A  flood  carried  it  away.  It  was 
held  that  the  company  was  bound  to  rebuild.  Brecknock  Co.  v.  Pritchard,  id., 
750.  A  person  contracted  to  build  a  house  upon  the  land  of  another.  Before 
it  was  completed  it  was  destroyed  by  fire.  It  was  held  that  he  was  not  thereby 
excused  from  the  performance  of  his  contract.  Adams  v.  Nichols,  19  Pick., 
275;  Bumby  v.  Smith,  3  Ala.,  123,  is  to  the  same  effect.  A  party  contracted 
to  erect  and  complete  a  building  on  a  certain  lot.  By  reason  of  a  latent  de- 
fect in  soil  the  building  fell  down  before  it  was  completed.  It  was  held  (School 
Trustees  v.  Bennett,  3  Dutch.,  513,  a  case  in  New  Jersey,  cited  by  counsel)  that 
the  loss  must  be  borne  by  the  contractor.  The  analogies  between  the  case  last 
cited  and  the  one  under  consideration  are  very  striking.  There  is  scarcely  a 
remark  in  the  judgment  of  the  court  in  that  case  that  does  not  apply  here. 
Under  such  circumstances  equity  cannot  interpose.  Gates  v.  Green,  4  Paige, 
355;  Iloltzapffel  v.  Baker,  IS  Ves.  Jr.,  115. 

The  principle  which  controlled  the  decision  of  the  cases  referred  to  rests  upon 
a  solid  foundation  of  reason  and  justice.  It  regards  the  sanctity  of  contracts. 
It  requires  parties  to  do  what  they  have  agreed  to  do.  If  unexpected  impedi- 
ments lie  in  the  way,  and  a  loss  must  ensue,  it  leaves  the  loss  where  the  con- 
tract places  it.  If  the  parties  have  made  no  provision  for  a  dispensation,  the 
rule  of  law  gives  none.  It  does  not  allow  a  contract  fairly  made  to  be  annulled, 
and  it  does  not  permit  to  be  interpolated  what  the  parties  themselves  have  not 
stipulated.  We  are  of  opinion  that  the  plaintiff  below  was  entitled  to  recover, 
but  that  the  court,  in  denying  to  the  defendant  the  right  of  recoupment,  com- 
mitted an  errorwhich  is  fatal  to  the  judgment.    We  might  here  terminate  our 
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examination  of  the  case;  but  as  it  will  doubtless  bo  tried  again, —  and  the  rec- 
ord presents  several  other  points  to  which  our  attention  has  been  directed, —  we 
deem  it  proper  to  express  our  views  upon  such  of  thera  as  seem  to  be  material. 

§  1350.  Suit  must  he  brought  vpon  the  contract  while  it  remains  executory; 
when  fully  executed  assumpsit  will  lie. 

While  a  special  contract  remains  executory  the  plaintiff  must  sue  upon  it. 
When  it  has  been  fully  executed  according  to  its  terms,  and  nothing  remains 
to  be  done  but  the  payment  of  the  price,  he  may  sue  on  the  contract,  or  in  in- 
deintatus  assumpsit^  and  rely  upon  the  common  qounts.  In  either  case  the  con- 
tract will  determine  the  rights  of  the  parties.  When  he  *has  been  guilty  of 
fraud,  or  has  wilfully  abandoned  the  work,  leaving  it  unfinished,  he  cannot  re- 
cover in  any  form  of  action.  Where  he  has  in  good  faith  fulHIk'd,  but  not  in 
the  manner  or  not  within  the  time  prescribed  by  the  contract,  and  the  other 
party  has  sanctioned  or  accepted  the  work,  he  may  recover  upon  the  common 
counts  in  indebitatus  assumpsit.  He  must  produce  the  contract  upon  the  trial, 
and  it  will  be  applied  as  far  as  it  can  be  traced;  but  if,  by  the  fault  of  the  de- 
fendant, the  cost  of  the  work  or  materials  has  been  increased,  in  so  far  the 
jury  will  be  warranted  in  departing  from  the  contract  prices.  In  such  cases 
the  defendant  is  entitled  to  recoup  for  the  damages  he  may  have  sustained  by 
the  plaintiflPs  deviations  from  the  contract,  not  induced  by  himself,  both  as 
to  the  manner  and  time  of  the  performance.  There  is  great  conflict  and  con- 
fusion in  the  authorities  upon  this  subject.  The  propositions  we  have  laid 
down  are  reasonable  and  just,  and  they  are  sustained  by  a  preponderance  of 
the  best  considered  adjudications.  Cutter  v.  Powell,  2  Smith's  Lead.  Cas.,  1, 
and  notes;  Chitty  on  Contracts,  612,  and  notes. 

Judgment  reversed,  and  the  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

CANAL  COMPANY  v,  RAY, 
(11  Otto,  522-528.     1879.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Strong. 

Statement  of  Facts. —  Assuming  the  facts  to  be  such  as  are  averred  in  the 
bill,  and  not  denied  in  the  answer,  we  have  this  case:  In  1860  the  complain- 
ants were  engaged  in  enlarging  the  machinery  and  capacity  of  their  flouring 
mill,  situate  near  the  canal  of  the  defendants,  between  it  and  the  Potomac 
river,  and  dependent  for  its  power  upon  water  obtained  from  the  canal.  While 
thus  engaged  it  was  agreed  between  them  and  the  defendants  that  for  a  stipu- 
lated rent  they  should  have  full  right,  permission  and  authority  to  draw  from 
the  canal,  for  the  uses  of  their  mill,  so  much  water  as  would  pass  through  an 
aperture  of  specified  dimensions,  in  an  iron  plate  not  exceeding  an  half  inch 
in  thickness,  on  certain  conditions.  The  first  of  these  related  to  the  form  of 
the  aperture  and  its  capacity.  The  second  was  that  the  aperture  should  not  be 
placed  nearer  the  canal  bottom  proper  than  two  feet.  The  third  prohibited 
any  attachment,  contrivance  or  device  to  increase  the  quantitj^  of  water  that 
could  be  drawn  through  the  aperture  above  wtiat  could  be  drawn  if  such  device 
were  not  used.  The  fourth  required  that  a  sliding  gate  or  gates  should  be 
placed  in  front  of  the  aperture,  so  that  the  whole  water-power  granted  might, 
as  occasion  under  the  provisions  of  the  contract  required,  be  entirely  or  par- 
tially stopped  from  passing  through  it.     The  fifth  condition  related  to  the  con- 
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struction  of  the  forebay,  the  aperture  and  sliding  gates,  requiring  thera,  inter 
aliUy  to  be  put  down,  constructed,  and  thereafter  kept  in  repair  at  the  sole  cost 
of  the  complainants,  under  the  special  direction  and  superintendence,  and  sub- 
ject in  every  particular  to  the  approval  of  such  oflScer  of  the  company  as 
might  be  charged  with  that  duty.  The  sixth  condition  was  that,  in  like  man- 
ner, at  the  sole  cost  of  the  grantees  or  complainants,  and  under  the  special  di- 
rection of  the  officers  of  the  company  charged  with  that  duty,  such  alterations 
should  be  made  from  time  to  time  in  the  forebay  or  trunks,  cover  or  bridge 
aperture,  and  sliding  gate  or  gates  as  might  be  considered  necessary  by  the 
company  or  their  officers,  to  prevent  or  lessen  the  i7iconvenience  to  the  navigation 
of  the  oa?ial  and  the  vse  of  its  towing-path^  which  might  be  found  to  arise  from 
said  use  of  the  water ^  or  that  might  be  thought  necessary  by  the  company  for  the 
greater  security  of  the  canal  or  of  its  works.  The  seventh  condition  reserved 
to  the  company  the  right  of  full  ingress  and  egress,  by  their  officers,  to  and 
from  the  premises  of  the  grantees  for  the  purpose  of  examining,  repairing  and 
preserving  the  fixtures  and  works  connected  with  drawing  off  the  water,  re- 
pairing the  embankment  and  other  parts  of  the  canal,  and  also  for  the  purpose 
of  ascertaining  whether  any  defects  existed  in  the  fixtures  and  works  for  draw- 
ing off  water,  repairing  the  embankment  and  other  parts  of  the'  canal,  and 
also  for  the  purpose  of  ascertaining  whether  any  defects  existed  in  the  fixtures 
and  works  for  drawing  off  water,  occasioning  leakage  from  the  canal,  or  en- 
dangering its  security  and  that  of  its  works,  and  also  for  ascertaining  whether 
more  water  was  drawn  off  than  was  granted  by  the  contract.  The  remaining 
conditions  need  not  be  noticed.  They  have  no  possible  bearing  upon  the  matter 
now  in  controversy.. 

Obviously  this  grant  of  the  water  privilege  contemplated  that  the  aperture, 
the  trunk  or  forebay,  and  the  sliding  gate  or  gates  should  be  constructed  after 
the  grant  was  made.  To  that  extent  the  contract  was  executory.  It  did  not 
expressly  require  that  the  aperture  and  gauge  should  be  located  at  the  bank  of 
the  canal,  in  front  of  an  opening  there  made,  though  probably  such  was  the 
understanding  of  the  parties.  But  conceding  that  it  was,  and  that  the  contract 
in  terms  required  such  a  location,  it  was  nevertheless  competent  for  the  parties 
in  the  subsequent  execution  thereof  to  substitute  another  location  in  place  of 
that  first  contemplated,  and  if  such  a  change  was  made  by  mutual  consent  it 
amounted  to  a  compliance  with  the  provisions  of  the  contract.  The  company, 
after  having  accepted  or  acquiesced  in  a  location  of  the  aperture  and  gate  at  a 
point  nearer  the  complainants'  mill  than  the  canal  bank,  could  not  afterwards 
complain  that  the  condition  respecting  the  location  had  not  been  performed, 
unless  a  right  to  require  arbitrarily  a  change  was  reserved. 

The  bill  avers  that  after  the  enlargement  of  the  complainants'  mill  had  been 

completed,  the  works  for  conducting  the  water  from  the  canal  to  the  mill,  and 

for  measuring  the  quantity  of  water  granted  by  the  contract,  were  constructed 

and  located  under  the  special  direction  of  the  engineer  and  superintendent  of 

the  canal  company,  the  officers  charged  with  the  duty,  and  with  their  approval, 

and  that  with  like  approval  the  aperture  or  gauge,  and  sliding  gate  thereat, 

were  constructed  and  located  at  the  wheel  of  the  complainant!>'  mill,  where 

they  have  since  remained,  having  been  repeatedly  inspected  and  approved  by 

the  officers  of  the  company.     This  averment  is,  at  most,  only  evasively  denied. 

The  answer  does,  indeed,  deny  that  the  gauge  and  sliding  gate  were  located 

at  the  wheel  of  the  complainants'  mill  with  the  knowledge  and  consent  of  the 

company,  and  denies  that  such  location  was  made  with  the  approval  or  by  the 
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direction  of  the  officers  of  the  company,  "«/  it  is  meant  by  the  averment^*  (of 
the  bill)  ^^to  that  eff^ect  that  such  arramgement  was  intended  as  permanent^  or  as 
other  than  a  temporary  indiUgenoe"  Such  an  equivocal  denial  cannot  be  con- 
sidered as  breaking  the  force  of  the  complainants'  allegation.  Then,  what  is 
the  effect  of  that  averment?  If,  in  executing  the  contract  between  the  parties, 
the  gauge  and  sliding  gate  were  placed  at  the  wheel  of  the  mill  with  the 
knowledge  of  the  company  and  with  their  consent,  and  if  the  location  was 
thus  made  under  the  special  direction  of  their  engineer  and  superintendent,  the 
officers  charged  with  the  duty;  if  for  years  the  location  remained  unchanged 
and  unchallenged,  having  been  repeatedly  inspected  and  approved  by  the  com- 
pany's proper  officers,  as  averred  in  the  bill  and  not  denied,  it  would  be  grossly 
inequitable  to  hold  that  the  location  w«>d  not  intended  by  both  parties  to  be  an 
execution  of  the  contract,  and  accepteJ  as  such.  Especially  is  this  true  when 
the  location  was  made  at  the  cost  of  t2e  grantees  of  the  water,  and  when,  at 
the  time  when  the  works  were  thus  constructed  and  located,  there  was  also 
placed  at  the  opening  of  the  forebay  into  the  canal,  as  part  and  in  considera- 
tion thereof,  and  at  the  cost  of  the  grantees,  a  gate  to  enable  the  company  to 
control  the  water-power  granted,  'n  accordance  with  the  provisions  of  the 
grant.  AVid  it  matters  not  that  the  company  may  not  have  intended  such 
location  of  the  gauge  to  be  permanent,  unless  such  was  the  understanding  of 
both  parties,  which  is  not  averred.  There  can  be  no  doubt  that  a  party  to  a 
contract  imposing  mutual  obligations  may  accept,  as  performance  by  the  oppo- 
site party,  some  other  thing  than  that  specifically  designated;  and  if  be  does, 
be  cannot  afterwards  insist  upon  exact  performance.  Nothing  is  more  com- 
mon than  such  fulfillment  of  contract  obligations.  In  equity  it  is  certainly  re- 
garded as  sufficient  fulfillment.  In  the  present  case  the  location  of  the  aperture 
and  sliding  gate  at  the  mill  wheel,  instead  of  at  the  canal  bank,  effectuated  the 
leading  purpose  of  the  contract,  which  was  to  give  the  complainants  a  specified 
quantity  of  water;  and  the  company  was  fully  protected  by  an  additional 
gate  at  the  canal,  at  the  entrance  of  the  forebay,  by  which  they  were  enabled 
conveniently  to  control  the  flow  of  water  to  the  mill. 

This,  however,  is  not  all  the  case.  On  the  23d  of  February,  1865,  some  other 
millers  having  preferred  requests  that  they  might  be  allowed  to  draw  at  the 
wheels  of  their  mills  the  quantity  of  water  leased  to  them  by  the  c^nal  com- 
pany, the  board  of  directors  of  the  company  adopted  the  following  resolution: 

^^  Resolved^  That  the  superintendent  of  the  Georgetown  division,  under  the 
direction  of  W.  E.  Smith,  0.  E.,  be  directed  to  place  the  water-gauges  for  the 
mills  at  Georgetown  at  such  points  as  may  be  deemed  most  advisable  to  effect 
the  object  of  the  respective  water  grants,  and  to  limit  the  flow  of  water  to  the 
quantity  to  which  the  lessees  are  severally  entitled;  provided^  that  said  lessees 
shall  severally  assent  in  writing  that  the  officers  of  the  company  may,  at  all 
times,  have  free  access  to  their  premises  for  examination  or  regulation  of  such 
parts  as  may  be  constructed  upon  them ;  and  provided  further,  that  the  board 
may,  at  any  time  during  their  pleasure,  if  they  shall  deem  it  necessary,  alter  or 
change  the  position  of  such  gauge  or  gauges,  or  any  of  them,  as  contemplated 
by  the  lease,  and  that  this  resolution  shall  not  in  any  manner  change  or  impair 
the  provisions  or  requirements  of  the  respective  leases  granted  to  said  parties." 

On  the  25th  of  the  same  month  the  several  millers,  together  with  the  com- 
plainants in  this  case,  gave  their  written  consent  to  the  resolution,  and  re- 
quested that  their  water-gauges  should  be  placed  upon  their  respective  premi- 
ses at  or  near  the  water-wheel.     This   resolution  (made  a. contract   by  the 
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acceptance  of  its  provisions)  certainly  cannot  be  construed  so  as  to  deprive  the 
complainants  of  the  right  they  had  previously  acquired.  It  was  intended 
mainly  for  the  benefit  of  the  other  millers  whose  water-gauges  were  not  located 
at  the  wheels  of  their  respective  mills.  And  though  the  complainants  assented 
to  it,  and  thus  subjected  themselves  to  the  obligations  prescribed,  they  did  not 
thereby  agree  that  the  location  of  the  gauge  at  their  water-wheel  might  be 
changed  at  the  pleasure  of  the  company,  without  caase,  or  for  any  reasons  ex- 
cept such  as  were  specified  in  the  grants  of  water  to  them.  The  proviso 
declared  that  the  board  of  directors  might  alter  or  change  the  position  of  the 
gauge  '*as  contemplated  by  the  led.se."  That  means  that  the  company  reserved 
the  same  power  to  change  the  location  which  they  had  by  the  original  contract. 
It  stated  expressly  that  the  resolution  should  not  in  any  manner  change  or 
impair  the  provisions  or  requirements  of  the  respective  leases  granted  to  the 
parties.  Now,  what  were  the  provisions  of  the  leases,  or  contemplated  by 
them,  respecting  changes  in  the  position  of  the  water-gauges?  They  are  to  be 
found  in  the  sixth  condition  upon  which  the  grants  of  water  were  made. 
They  are  that  such  alterations  in  the  forebay  or  trunk,  cover,  or  bridges,  aper- 
ture and  sliding  gate  or  gates,  from  time  to  time,  shall  be  made,  as  the  company 
or  their  officer  charged  with  that  duty  might  consider  necessary  "  to  prevent 
or  lessen  the  inconvenience  to  the  navigation  of  the  said  canal,  and  the  use  of 
its  towing-path,  which  may  be  found  to  arise  from  the  use  of  said  water,  or 
that  may  be  thought  necessary  by  the  said  company  for  the  greater  security  of 
the  said  canal  or  of  its  works."  No  right  was  reserved  to  require  such  altera- 
tions arbitnirily,  or  for  any  other  cause  than  one  of  those  thus  specified,  and 
none  to  enforce  such  a  requirement  by  stopping  the  flow  of  the  water.  It 
is  admitted  here  by  stipulation  that  the  company  has  no  knowledge  of  abuses 
by  the  complainants  of  the  privileges  conceded  to  them  by  the  resolution  of 
February,  1 865,  necessitating  a  change  of  their  gauge  to  the  canal  bank  for  the 
purpose  of  navigation,  or  in  respect  of  the  tow-path,  or  for  the  security  of  the 
canal  or  of  its  works.  The  change  required,  therefore,  is  without  any  cause 
that  justifies  a  demand  that  it  be  made — without  the  existence  of  any  cir- 
cumstance that,  by  the  conditions  of  the  grant,  authorized  the  company  to 
enforce  it. 

§  1351  •  The  terrTiS  of  a  contract  under  seal  may  be  varied  hy  a  anheequent 
parol  agreement     - 

It  is  said  on  behalf  of  the  appellants  that  the  contract  of  lease  between  the 
canal  company  and  the  complainants,  being  a  sealed  instrument,  could  not  be 
changed  by  any  instrument  of  a  less  formal  nature.  From  this  it  is  inferred 
that  neither  the  action  of  the  company's  officers  in  18G0  nor  the  resolution  of 
18C5  could  change  the  provisions  of  the  grant.  It  is  admitted  that  the  com- 
pany could  waive  any  conditions  therein  for  the  benefit  of  the  grantors, —  such 
as  the  condition  that  the  gauge  should  be  at  the  canal  bank, —  but  is  insisted 
that  such  a  waiver  would  amount  to  no  more  than  a  license,  revocable  at  will. 
But  were  it  conceded  that  the  location  of  the  gauge  at  the  water-wheel  of  the 
complainants'  mill  was  in  pursuance  of  a  mere  license,  the  license,  when  followed 
by  the  expenditure  of  the  licensee's  money  in  the  construction  of  the  works,  on 
the  faith  of  it,  became  a  contract  irrevocable  by  the  grantor.  The  case,  how- 
ever, does  not  rest  on  that  ground.  The  location  of  the  gauge  in  1860,  under  the 
direction  and  with  the  approval  of  the  officers  of  the  company  charged  with  the 
duly  of  directing  and  superintending  its  construction,  was,  as  we  have  said,  an 
execution  of  the  contract  in  that  regard  and  not  an  alteration  of  it.     And  if  it 

587 


§1852.  CONTRACTS.— PERFORMANCE  AND  BREACH. 

was  not  an  e:xecution  of  the  contract,  the  resolution  of  1865,  accepted  by  the 
complainants,  was  a  contract  on  sufficient  consideration,  which  the  parties  were 
competent  to  make.  Notwithstanding  what  was  said  in  some  of  the  old  cas^s, 
it  is  now  recognized  doctrine  that  the  terms  of  a  contract  under  seal  may  be 
varied  by  a  subsequent  parol  agreement.  Certainly,  whatever  may  have  been 
the  rule  at  law,  such  is  the  rule  in  equity.  Dearborn  v.  Cross,  7  Cow.  (N.  T.), 
48;  Le  Fevre  v,  Le  Fevre,  4  Serg,  &  R.  (Pa.),  241 ;  Flemings  Gilbert,  3  Johns. 
(N.  Y.),  527.  These  are  cases  at  law.  Numerous  others  might  be  cited.  The 
rule  in  equity  is  undoubted. 

The  objections  we  have  thus  expressed  lead  directly  to  an  affirmance  of  the 
decree  rendered  by  the  court  below.  In  1873,  thirteen  years  after  the  gauge 
had  been  constructed  at  the  water-wheel,  the  canal  company  required  the  com- 
plainants to  place  the  gauge  and  sliding  gate  at  the  canal  bank,  and  threatened 
to  shut  off  the  water  from  the  mill  if  the  requirement  was  not  complied  with. 
The  company  had  no  right  to  make  and  had  none  to  enforce  such  a  require- 
ment, except  in  the  cases  specified  in  the  leases,  and  those  cases  have  now  no 
existence. 

Decree  affirmed. 

UNITED  STATES  v.  ROBINSON 
(Circuit  Court  for  California:  1  Sawyer,  2a0-22a     1870.) 

Statement  of  Facts. —  The  defendants  contracted  with  the  United  States  to 
furnish  all  the  barley  needed  at  certain  posts,  not  to  exceed  a  specified  amount. 
After  delivering  a  part,  they  notified  the  quartermaster  that  they  would  deliver 
no  more  under  the  contract,  and  were  told  that  they  would  be  held  to  their 
contract,  and  that  the  necessary  amount  of  barley  would  be  purchased  in  open 
market  and  the  difference  m  cost  charged  to  them.  It  was  contended  by  the 
defendants  on  the  trial,  that  no  recovery  could  be  had  except  for  the  requisi- 
tions actually  made;  also,  that  evidence  of  a  usage  to  deliver  in  sacks  was  inad- 
missible, nothing  having  been  said  about  the  matter  in  the  contract. 

§  1 352.   Proof  of  icsofe  in  the  delivery  of  grain. 

Opinion  by  Sawyer,  J. 

The  first  question  in  this  case  is  whether  it  is  competent  to  show  a  usage  m 

the  grain  trade  in  California  to  deliver  grain  in  sacks,  nothing  being  said  in  the 

contract  as  to  whether*  it  is  to  be  delivered  in  bulk  or  in  sacks.     I  am  satisfied 

from  the  authorities  that  the  testimony  is  admissible.     The  cases  cited  in  the 

note  to  Wigglesworth  v.  Dallison,  1  Smith's  Lead.  Cas.  (5th  Am.  ed.),  page  305, 

clearly  establish  this  rule.     In  a  case  there  cited.  Baron  Parke  sa\7s:  ''It  has 

long  been  settled  that,  in  commercial  transactions,  extrinsic  evidence  of  custom 

and  usage  is  admissible  to  annex  incidents  to  written  contracts  on  matters  with 

respect  to  which  they  are  silent.     The  same  rule  has  been  applied  to  contracts 

in  other  transactions  of  life  in  which  known  usages  have  been  established  and 

prevailed,  and  this  has  been  done  on  the  principle  of  presumption  that,  in  such 

transactions,  the  parties  did  not  mean  to  express  in  writing  the  whole  of  the 

contract  by  which  they  intended  to  be  bound,  but  to  contract  with  reference 

to  these  known  usages."     So  another  learned  judge  cited,  in  the  notes  at  page 

308,  id.,  says:  In  all  contracts  "as  to  the  subject-matter  of  which  known 

usages  prevail,  parties  are  found  to  proceed  with  the  tacit  assumption  of  those 

usages;  they  commonly  reduce  into  writing  the  special  particulars  of  their 

contract,  but  omit  to  specify  those  known  usages  which  are  included,  however, 
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as  of  coarse,  by  mutual  understanding.  Th^  contract  is,  in  truth,  partly  ex- 
pressed in  writing,  partly  implied  and  unwritten."  So  at  page  309,  note  a,  id., 
the  learned  editors  of  the  American  Notes  well  state  the  rule  thus:  ''In  like 
manner,  where  there  has  been  an  express  contract  about  a  matter  concerning 
which  there  is  an  established  custom,  this  custom  is  reasonably  to  be  under- 
stood as  forming  a  part  of  the  contract,  and  ma}''  be  referred  to  to  show  the 
intention  of  the  parties  in  those  particulars  which  are  not  expressed  in  the 
contract.  And  it  is  obvious  that  the  reason  of  the  rale  which  forbids  the  re- 
ceipt of  parol  evidence  of  the  intention  of  the  parties  for  the  purpose  of  adding 
to  a  written  contract  has  no  application  to  the  evidence  of  custom,"  In  one 
case  (Smith  v.  Wilson,  3  B.  &  Ad.,  728)  the  court  went  so  far  as  to  permit  the 
custom  of  a  particular  place  to  be  shown  —  that  •ne  thousand  rabbits  meant 
one  thousand  two  hundred  rabbits.  But  it  is  not  necessary  to  go  to  that  extent 
here;  for,  in  that  case,  there  would  seem  to  be  a  custom  shown  contrary  to  the 
express  terms  of  the  contract.  In  this  case  there  is  nothing  in  th'e  contract  in 
terms  inconsistent  with  the  usage  shown.  The  most  that  can  be  said  is  that 
the  testimony  annexes  an  incident  to  the  contract  in  a  matter  respecting  which 
the  contract  itself  is  silent.  It  merely  discloses  the  circumstances  surrounding, 
and  the  well  known  incidents  connected  with,  the  subject-matter  at  the  time  of 
entering  into  the  contract,  and  in  view  of  which  it  is  to  be  presumed  the  con- 
tract was  made.  See  other  authorities  cited  in  note  to  Wigglesworth  v,  Dal- 
lison;  also,  Marcy  v.  Whaling  Ins.  Co.,  9  Mete,  363.  I  think  the  evidence 
of  usage  to  deliver  in  sacks,  when  not  otherwise  expressly  provided  in  the  con- 
tract, admissible,  and,  being  admitted,  the  usage  was  clearly  established,  there 
being  no  contradictory  evidence.  The  general  usage  being  established,  the 
defendants  must  be  presumed  to  have  been  cognizant  of  it,  and  to  have  con- 
tracted w^ith  reference  to  it.  But  I  think,  also,  that  the  evidence  and  acts  of 
the  parties  justify  the  inference  that  the  contractors  well  understood  the  usage. 
They  at  least  in  fact  voluntarily  conformed  to  it  during  the  lirst  half  of  the 
year  over  which  the  contract  extended. 

§  1353.  Where  a  party  agrees  to  furnish  barley  as  demanded^  and^  after  fur- 
niffhiny  a  party  gives  notice  that  he  will  furnish  no  inore^  this  constitutes  a  breach 
of  the  entire  contract 

I  also  think  that  the  refusal  to  deliver  in  sacks,  and  the  subsequent  notice  to 
Major  Iloyt,  United  States  army  quartermaster,  tlJkt  they  would  deliver  no 
more  barley  under  the  contract,  but  should  regard  the  contract  as  rescmded,  a 
breach  of  the  entire  contract  at  that  time,  and  that  nothing  more  was  required 
to  be  done  on  the  part  of  the  plaintiflf  after  the  continued  failure  to  deliver 
the  barley  referred  to,  in  January',  to  entitle  the  United  States  to  recover,  thaa 
was  done  in  the  matter  by  Major  Iloyt.  Hale  v.  Trout,  35  Cal.,  230,  and  cases 
there  cited.  This  case  is  sought  to  be  distinguished  from  Hale  v.  Trout,  be- 
cause, in  that  case,  the  amount  of  lumber  to  be  delivered  was  tixed,  while  here 
the  defendants,  Robinson  &  Co.,  might  not  be  called  upon  to  .deliver  the  whole 
million  pounds  of  barley;  and,  it  is  claimed,  that  it  was  necessary  to  make  the 
requisitions  from  time  to  time  in  order  to  tix  the  amount.  But  this,  I  appre- 
hend, does  not  affect  the  principle.  The  defendants  had  notified  plaintiff  that 
they  *' decline  to  furnish  any  more  barley  to  the  government  under  the  con- 
tract," and  they  never  did  deliver  the  barley  mentioned  in  the  January  requisi- 
tions. It  would  be  a  vain  thing  after  this  to  continue  to  make  requisitions. 
They  were  to  furnish  all  required  for  certain  posts,  not  exceeding  a  s|)ecitied 

amount.    They  had  already  declined  to  furnish  any  more  under  the  contract, 
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and  had  been  notified  that  they^would  be  held  to  the  contract,  and  that  the 
necessary  amount  of  barley,  etc.,  woald  be  purchased  in  open  market  and  the 
difference  in  cost  charged  to  them.  They  did  not  afterwards  notify  the  agents 
of  the  government  of  iany  intention  to  recede  from  the  determination  not  to 
furnish  more  barley.  I  think  there  was  a  total  breach  of  the  contract.  See, 
.  also,  Withera  v,  Reynolds,  2  Barn.  &  Ad.,  882;  Franklin  v.  Miller,  4  Ad.  &  Ell., 
599.  The  plaintiff,  in  my  opinion,  is  entitled  to  judgment  for  $4,048.16  in 
'gold  coin,  {a) 

CLARK  V.  UNITED  STATES. 
(6  Wallace,  543-547.    1867.) 

Appeal  from  the  Court  of  Claims. 

Statemkxt  of  FAcrrs. —  Clark  entered  into  a  contract  with  the  United  States, 
by  which  he  was  to  complete  an  embankment  at  Memphis,  Tennessee,  by  the 
15th  of  July,  1847.  He  brought  suit  in  the  court  of  claims  to  recover  a  bal- 
ance due,  as  he  asserted,  on  the  contract.  The  questions  arising  in  the  case 
were  whether  he  was  to  be  paid  for  the  earth  deposited  in  the  embankment,  or 
for  the  embankment  complete.  In  other  words,  who,  under  the  contract, 
should  bear  the  loss  in  consequence  of  shrinkage,  and  how  far  the  contractor's 
remuneration  was  affected  by  the  interference  of  government  oflBcers  after  the 
16th  of  July,  1847.  The  decision  of  the  court  of  claims  being  adverse  to  him, 
Clark  appealed. 

§  1354.  Where  no  penalty  is  reserved  by  a  contract,  and  the  contractor  is  per- 
mitted to  complete  the  work  after  the  limited  period^  he  cannot  he  suhjected  to  new 
conditions  involving  loss  to  him. 

Opinion  by  Mr.  Justice  Miller. 

1.  Among  the  facts  found  by  the  court  it  is  stated  that  "the  ofBcers  of  gov- 
ernment interfered  with  claimant  in  the  execution  of  his  work,  compelling  him 
to  dump  loose  earth  where  it  was  exposed  to  the  direct  current  of  the  river,  and 
that  they  also  used  the  embankment  as  a  roadway,  to  the  loss  and  injury  of  the 
claimant;  but  that  all  of  such  acts  of  which  there  was  sufficient  evidence 
occurred  subsequent  to  the  15th  day  of  July,  1847,  and  when  claimant  was  m 
default  in  not  having  performed  his  said  agreement,  and  completed  said  em- 
bankment." And  they  (feclare  the  law  applicable  to  this  state  of  facts  to  be, 
**that  the  claimant  was  not  entitled  to  recover  for  the  interference  of  defend- 
ants or  their  officers  subsequent  to  the  15th  July,  1847,  the  time  when  the  work 
under  his  contract  was  to  have  been  completed  by  the  terms  of  his  agreement." 

We  are  of  opinion  that  this  ruling  was  erroneous.  The  court  seems  to  have 
placed  this  right  of  the  agents  of  the  government  to  use  the  embankment  as  a 
roadway,  and  to  compel  him  to  dump  loose  earth  into  the  current,  by  which  it 
was  carried  away,  both  of  which  are  found  to  be  to  his  loss  and  injury,  upon 
the  simple  fact  that  those  injuries  were  inflicted  after  the  day  at  which  his  con- 
tract should  have  been  completed.  What  relation  there  is  between  his  failure 
to  do  all  the  work  by  a  certain  day,  and  the  claim  of  the  government  to  sub- 
ject him  to  these  losses,  is  not  pointed  out  by  the  court,  nor  is  it  perceived  by 
us.  The  contract  declares  no  penalty  for  not  completing  the  work  by  the  15th 
July.  It  does  not  even  authorize  the  government  to  forfeit  the  contract  or  to 
terminate  it.  The  utmost  that  can  be  claimed  for  this  failure  is  such  damnges 
as  it  may  have  sustained  because  ih^  work  was  not  finished  in  time.     For  this 

(a)  Affirmed  In  Robinson  v.  United  States,  13  Wall.,  868. 
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the  plaintiff  .had  given  a  bond  with  sureties.  But  if  the  government  permitted 
him  to  go  on  in  the  effort  to  complete  the  contract,  it  surely  had  acquired 
no  right  to  compel  him  to  do  it  in  a  manner  which  necessarily  involved 
him  in  great  loss,  and  to  use  the  embankment  as  a  roadway,  to  his  further 
injury. 

§  1 355.  Construction  of  contract  as  to  waste  and  shrinkage  while  an  embank- 
ment 18  building. 

2.  The  court  finds  that  there  was  waste  and  shrinkage  of  the  embankment 
while  building,  and  a  natural  settling  of  the  batture  on  which  theembar.kmint 
was  built,  and  that  the  loss  occasioned  thereby  necessarily  was  borne  by  the 
claimant  under  the  system  of  measurement  adopted.  And  they  find,  as  matter 
of  law,  that  the  contract  being  entire  and  not  severable,  claimant  could  only 
recover  for  embankment  completed,  and  that,  as  a  necessary  consequence,  all 
losses  by  settling  and  shrinkage  and  the  action  of  the  current  were  to  be  borne 
by  the  claimant.  We  take  it  for  granted  that  the  word  ^^ settling"  in  this 
finding  of  the  law  is  used  for  the  settling  of  the  batture.  If  this  be  so,  we 
think  the  court  erred  in  this  matter  also.  It  must  be  evident,  if  the  foundation 
CO  which  the  embankment  was  built  had  settled  lower  while  the  building  was 
going  on,  that  the  embankment  which  supplied  the  place  of  this  settling  was 
there,  and  had  become  the  property  of  the  government.  If  the  system  of 
measurement  did  not  enable  the  engineer  to  compute  this  accurately,  they 
should  have  done  it  approximately,  or  adopted  some  other  S3*stein.  It  is  clear 
that  for  the  embankment  built  by  him  and  remaining  be  should  be  paid;  and 
if  the  quantity  necessary  to  be  built  had  increased  by  this  settling,  it  was  the 
loss  of  the  government,  which  had  agreed  to  pay  by  the  cubic  yard,  and  not  by 
a  certain  sura  for  the  job  in  the  aggregate. 

§  1356.  Construction  of  contract  as  to  loss  by  the  action  of  the  current^  etc. 

8.  A  more  difficult  question  is  presented  in  reference  to  the  question  of  loss 
by  the  action  of  the  current,  and  the  natural  waste  and  shrinkage  of  the  em- 
bankment while  it  was  in  process  of  completion. 

It  is  certainly  true  that  if  this  embankment  had  been  built  on  dry  land  the 
contract  is  of  that  nature  that  these  losses  would  falfon  claimant,  and  the  coa* 
torn  of  measurement  found  by  the  court  probably  was  founded  on  such  work. 
But  we  do  not  feel  so  clear  that  in  a  contract  like  this,  in  which  no  place  is 
mentioned  for  its  precise  location,  and  m  regard  to  which  the  contract  obliges 
the  party  to  do  the  work  *'*'  in  such  manner  and  at  such  places  as  shall  be  directed 
by  the  said  engineer  or  other  authorized  agent,"  the  government  is  only  bound 
to  pay  for  what  earth  remains  visible,  and  capable  of  being  triangulated  after 
the  work  is  finished.  If,  for  instance,  the  engineer  had  ordered  pliintiff'to 
commence  in  the  middle  of  the  river,  and  had  caused  him  to  dump  the  whole 
two  hundred  and  twenty-one  thousand  yards  in  the  midst  of  the  current,  where 
It  could  neither  be  seen  nor  measured,  we  are  of  opinion  that  the  quantity  of 
dirt  placed  there  should  t)e  ascertained  by  some  other  mode  and  paid  for.  As 
the  contract  is  silent  as  to  the  place  where  the  work  was  to  be  done,  as  there 
are  no  facts  found  concerning  the  previous  negotiations  as  to  the  location  or 
character  of  work  required,  we  have  not  sufficient  means  of  determining 
whether  the  application  of  the  law  to  this  point  by  the  court  was  correct  or 
not  We  must,  therefore,  dismiss  this,  the  most  important  branch  of  the  case, 
with  the  foregoing  remarks,  and  as  the  judgment  of  the  court  of  claims  must 
be  reversed  for  the  errors  already  mentioned,  the  court  may,  on  a  new  trial, 
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find  differently,  or  may  find  such  acts  as  will  enable  ns  to  determine  the  law 
of  the  case  if  it  shall  become  necessary. 

Judgment  reversed,  and  the  case  ridmanded  for  farther  proceedings  in  con- 
formity with  this  opinion. 

COLBY  V,  REED. 
(9  Otto,  560-566.     1878.) 

Error  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

§  1857.  lender  must  be  made  hefore  action  brought. 

Opinion  by  Mr.  Justice  Clifford. 

Tender,  when  the  demand  is  of  money,  for  a  definite  sum  or  for  an  amount 
capable  of  being  made  certain,  may  at  common  law  be  made  on  the  very 
day  the  money  becomes  due,  but  it  will  constitute  a  defense  only  when  made 
before  the  action  is  brought.  Chitty,  Contr.  (10th  ed.),  732,  733;  2  Pars. 
Contr.  (6th  ed.),  148;  9  Bao.  Abr.,  Tender,  D.,  321 ;  Suffolk  Bank  v.  Woroes- 
ter  Bank,  5  Pick.,  106;  Pitcher  v,  Bailey,  8  East,  171;  Briggs  v.  Calverly,  8 
Terra  K.,  629.  In  actions  of  debt  and  assurnpsit  the  principle  of  the  plea 
of  tender  is  that  the  defendant  has  always  been  ready  to  perform  the  con- 
tract, and  that  he  did  perform  it  as  far  as  he  was  able  by  tendering  the 
requisite  money,  the  plaintiff  himself  having  prevented  a  complete  perform- 
ance by  his  refusal  to  accept  the  tender.  Such  a  tender  and  refusal  do  not 
discharge  the  debt,  and  hence  the  plea  must  proceed  to  allege  that  the  de- 
fendant is  still  ready  to  perform,  and  it  must  contain  a  profert  in  curia  of 
the  money  tendered.     Ayers  v.  Pease,  12  Wend.  (N.  T.),  393. 

Statement  of  Facts. —  Arrangements  were  made  between  the  parties  to  ad- 
vance material  aid  in  the  construction  of  a  certain  land-grant  railroad,  and  to 
promote  that  object  the  defendant  agreed  with  the  plaintiff,  in  writing  under 
seal,  that  he  would  take  stock  in  the  company  to  the  amount  of  $200,000,  and  that 
he  would  pay  or  deliver  to  the  order  of  the  plaintiff  $45,000  of  the  proceeds  of 
the  subscription.  Pursuant  to  the  agreement,  the  defendant  subsequently  paid 
the  agreed  sum  in  money,  and  received  the  certificates  of  the  stock  to  the  same 
amount.  Progress  was  made  in  the  undertaking,  but  it  turned  oat  that  more 
money  was  needed  to  complete  the  enterprise;  which  made  it  necessary  that 
the  same  parties  should  subscribe  for  an  additional  hundred  thousand  dollars  of 
the  stock.  It  appears  that  they  were  willing  to  do  so,  but  that  the  plaintiff 
could  not  furnish  his  proportion  of  the  money  for  the  new  subscription,  and 
that  the  defendant,  in  consideration  of  receiving  $5,000  out  of  the  plaintiff's 
stock,  agreed  to  pay  the  entire  amount  of  the  additional  subscription  and  to 
take  the  whole  of  the  new  stock,  which  left  in  his  hands  only  $40,000  of  the 
original  stock  belonging  to  the  plaintiff.  Money  to  the  amount  of  $2,000  was, 
about  the  same  time,  borrowed  for  six  months  by  the  plaintiff  of  the  defend- 
ant, on  a  pledge  of  $8,000  of  plaintiff's  stock  in  the  hands  of  the  defendant, 
which  the  record  shows  was  never  paid,  leaving  in  the  possession  of  the  de- 
fendant only  $32,000  of  the  first  subscription.  Throughout  these  transactions 
the  relations  between  the  parties  were  amicable,  but  they  subsequently  became 
hostile,  and  on  the  28th  of  May,  1875,  the  plaintiff  instituted  the  present  suit 
in  the  circuit  court,  m  which  he  claimed  judgment  against  the  defendant  for 
the  stock  of  the  railroad  in  his  hands,  to  the  amount  of  $45,000,  with  interest, 
as  alleged  in  the  complaint. 

Service  was  made,  and  the  defendant  filed  an  answer  setting  up  several  de- 
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fenses:  1.  Tbat  the  allegation  that  he  refused  to  deliver  the  stock  mentioned 
in  the  complaint  is  not  true.  2.  That  no  proper  demand  for  the  delivery  of 
the  same  was  ever  made.  3.  That  the  demand  made  was  for  the  deliverv  of 
$45,000  of  the  stock  when  the  defendant  well  knew  that  he  was  only  entitled 
to  demand  $32,000  of  the  same,  and  the  defendant  avers  tbat  he  always  was 
and  still  is  ready  and  willing  to  deliver  the  trae  amount.  4.  That  the  plaintiff 
is  indebted  to  the  defendant  in  the  sum  of  $2,000,  for  which  he  claims  an  al- 
lowance as  a  set-off  or  as  a  counterclaim.  5.  That  the  value  of  the  stock  is 
much  below  par,  and  that  the  pledge  to  him  for  the  loan  is  inadequate  as 
security. 

Preliminary  matters  being  closed,  the  parties  went  to  trial.  Evidence  was 
introduced  on  both  sides,  and  the  court  submitted  certain  questions  to  the  jury, 
to  which  they  responded  to  the  effect  following:  That  the  plaintiff  before  the 
commencement  of  the  action  made  a  demand  of  the  stock  from  the  defend- 
ant, and  that  the  defendant  refused  to  deliver  the  same.  That  the  parties 
entered  into  the  agreement  set  forth  in  the  answer,  by  which  the  plaintiff 
was  to  deliver  to  the  defendant  the  excess  of  th^  stock  originally  subscribed, 
above  $40,000,  in  the  event  that  it  should  become  necessary  to  make  the 
additional  subscription  of  $100,000,  and  that  the  notice  required  of  the  de- 
fendant in  that  contingency  was  waived  by  the  plaintiff;  and  the  jury 
also  found  that  the  amount  of  stock  which  the  plaintiff  was  entitled  to  de- 
mand and  receive  was  only  $32,000,  and  tbat  the  cash  value  of  the  same  was 
and  is  $9,000,  which  finding  appeared  to  be  satisfactory  to  the  plaintiff,  as  he 
moved  for  judgment  in  his  favor;  but  the  defendant  filed  two  motions,— one 
that  the  plaintiff  be  ordered  to  accept  the  stock  found  to  be  due  in  mitigation 
of  damages,  and  the  other  that  a  new  trial  be  granted. 

Hearing  was  had,  and  the  court  overruled  the  motions  of  the  defendant  and 
rendered  judgment  for  the  plaintiff  in  the  sum  of  $7,641.72.  Before  doing  so, 
however,  the  court  adjusted  the  equities  between  the  parties  as  follows:  Interest 
in  favor  of  the  plaintiff  was  added  to  the  sum  found  due  by  the  jury  as  the  value 
of  the  stock,  and  the  court,  deducting  therefrom  the  counterclaim  and  interest  set 
up  by  the  defendant,  rendered  judgment  for  the  balance.  Seasonable  excep- 
tions were  Hied  by  the  defendant  and  he  sued  out  the  pending  writ  of  error. 
Numerous  errors  are  assigned  by  the  defendant,  but  in  the  view  taken  of  the 
case  it  will  not  be  necessary  to  give  them  a  separate  examination.  Attention 
will  be  called  to  the  substantial  issues  presented  in  the  pleadings  and  to  the 
material  questions  which  arose  in  the  progress  of  the  trial  and  in  the  rendition 
of  the  judgment. 

Both  parties  agree  that  the  controversy  grew  out  of  a  contract  between  them, 
and  that  the  redress  sought  by  the  plaintiff  is  compensation  for  the  alleged 
breach  of  it  and  the  failure  of  the  defendant  to  comply  with  its  terms.  Every 
pretense  of  conversion,  therefore,  may  be  dismissed  in  the  outset  without  the 
least  consideration,  as  there  is  nothing  either  in  the  cause  of  action,  or  the  form 
of  the  remedy,  or  in  the  allegations  of  the  complaint,  or  in  the  averments  of  the 
answer,  or  in  the  evidence  introduced  by  either  party,  which  gives  such  a  theory 
any  support  whatever.  Instead  of  that,  the  plaintiff  set  up  the  agreement  and 
alleges  that  the  d«ifendant  broke  it,  and  he  claims  compensation  for  the  dam- 
age he  suffered  from  its  non-performance  by  the  defendant.  Demand  of  per- 
formance is  also  alleged  by  the  plaintiff,  which  is  explicitly  denied  by  the 
defendant,  who  avers  m  his  answer  that  he  was  always  ready  and  willing  to 
perform  to  the  full  extent  of  his  obligation  under  the  agreement.     Neither  the 

548 


§^185^1360.     C0NTKACT8.— PERFORMANCE  AND  BREACH. 

answer  nor  the  evidence  shows  that  the  defendant  ever  did  perform  the  agree- 
ment to  deliver,  but  what  he  alleged  and  attempted  to  prove  was  that  the 
plaintiff  claimed  $13,000  of  stock  more  than  he,  the  defendant,  contracted  to 
deliver,  and  his  theory  is  that  the  demand,  being  in  excess  of  the  obligation 
created  by  the  contract,  was  null  and  of  no  effect,  and,  inasmuch  as  the  demand  . 
exceeded  the  right,  he  was  not  required  to  perform  what  the  contract  required. 

§  1358.  Unless  the  contract  provides  otherwise  an  oral  demand  for  pet  form- 
ance  is  sufficient 

Two  issues  of  law  were  presented  by  the  defendant  in  respect  to  the  alleged 
demand:  1.  Thai  it  must  be  in  writing,  and  that  an  oral  demand  was  insuffi- 
cient.  2.  That  a  request  to  deliver  more  property  than  the  party  is  entitled  to 
receive,  and  a  failure  to  deliver  placed  on  that  ground,  do  not  in  law  constitute 
a  sufficient  demand  and  refusal  to  sustain  an  action  like  the  one  before  the 
court.  Had  the  contract  contained  the  stipulation  that  the  demand  should  be 
in  writing,  there  would  be  much  force  in  the  suggestion;  but  inasmuch  as  the 
contract  is  silent  upon  the  subject,  the  court  is  of  the  opinion  that  the  ruling  of 
the  circuit  court,  that  it  might  be  verbal  or  in  writmg,  is  undoubtedly  correct. 
Smith  V.  Young,  2  Dev.  &  Bat.  (N.  C),  26. 

§  1359.  A  demand  is  not  vitiated  because  it  is  for  too  miio/L 

Besponsive  to  the  second  request,  the  judge  told  the  jury  that  where  a  party 
demands  more  than  he  is  entitled  to  receive,  that  that  circumstance  eUone  will 
not  justify  the  other  party  in  refusing  to  deliver  that  part  of  the  property  to 
which  the  party  makm^  the  demand  is  entitled,  provided  it  is  distinct,  well 
known,  and  clearly  distinguishable  from  that  to  which  the  demanding  party 
had  no  right;  that  if  the  plaintiff  demanded  $4:5,000  of  the  stock  when  be  was 
only  entitled  to  $32,000  of  the  same,  the  defendant  could  not  properly  refuse 
to  deliver  what  the  plaintiff  was  entitled  to  receive,  on  the  ground  that  the  de- 
mand was  excessive.  Injustice  and  inconvenience  would  flow  fcom  any  dif- 
ferent rule,  and  inasmuch  as  we  are  all  of  the  opmion  that  the  instruction  was 
correct,  it  is  not  deemed  necessary  to  pursue  the  subject.  2  Qreenl.  £v.,  sec. 
604.  Matters  of  fact  in  the  case  need  no  examination,  as  they  are  found  by 
the  jury,  and  are  not  the  subject  of  review  in  this  court.  Actual  demand,  it  is 
conceded,  was  necessary  to  complete  the  cause  of  action,  and  the  court  is  of  the 
opinion  that  the  demand  was  not  vitiated  because  it  was  for  too  much,  as  the 
party  of  whom  it  was  made  was  under  no  obligation  to  tender  more  than  was 
due.  Ohitty,  Contr.  (10th  ed.),  73S.  Both  demand  and  refusal  are  established 
by  the  8|)ecial  verdict,  which  is  all  that  need  be  said  u|X»n  the  subject. 

Two  other  assignments  of  error  deserve  to  be  considered,  and  they  may  be 
examined  together,  as  they  involve  the  same  question.  They  are  as  follows: 
1.  That  the  court  erred  in  denying  the  motion  of  the  defendant  to  require  the 
plaintiffs  to  accept  the  stock  tendered  by  the  defendant  to  the  plaintiff  in  open 
court  in  reduction  of  the  damages.  2.  That  the  court  erred  in  rendering  judg- 
ment for  the  full  value  of  the  stock  in  money,  and  in  not  applying  the  stock 
deposited  in  court  in  mitigation  of  damages,  at  its  value  as  lixed  by  the  jury. 

§  1360.  The  law  of  tender. 

Tender  of  the  stock  before  breach  of  the  condition  or  before  the  commence- 
ment of  the  action  is  not  pretended,  nor  is  it  pretended  that  Uie  defendant  ever 
made  a  money  tender  of  the  debt  due  to  the  plaintiff,  either  before  or  after  the 
action  was  commenced.  Such  a  tender,  if  made  before  action  brought  and 
kept  good,  is  a  defense  to  the  action,  as  the  money  to  pay  the  debt  remains  in 
the  court,  and  the  party  plaintiff  is  not  entitled  to  prevail  unless  the  sum  tcn- 
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dered  was  insufficient,  nor  is  it  questioned  that  such  a  tender  in  a  proper  case^ 
and  payment  of  the  money  into  court,  may  be  made  after  action  brought;  but 
the  rule  is  universal  that  in  that  event  the  tender  and  the  payment  must 
include  the  costs  to  that  time  as  well  as  the  debt.  Addison,  Contr.  (Cth  ed.), 
954. 

Authority  undoubtedly  exists  in  the  defendant  to  tender  the  debt,  if  it  is  of 
a  definite  amount,  before  action  brought;  but  it  is  equally  well  settled^  even  if 
it  be  large  enough  to  pay  the  whole  debt,  that  it  is  utterly  nug.itory  after  ao 
tion  brought,  unless  it  also  include  a  sum  sutficient  to  pay  the  costs.  Emerson 
V,  White,  10  Gray  (Mass.),  351;  People  v.  Banker,  7  How.  Pr.  (N.  Y.),  258. 
Exceptional  cases  may  be  found,  but  they  arise  in  states  where  the  matter  is 
regulated  by- statute.  Ashburn  v,  Poulter,  35  Conn.,  533;  Call  v.  Lothrop,  39 
Me.,  '134;  Rev.  Stats.  (Me.).  642;  Gen.  Suits.  (Mass.),  671.  No  such  regulatioa 
has  ever  been  adopted  by  the  state  in  which  this  controversy  arose,  from  whioh 
It  follows  that  it  must  be  governed  by  the  general  rules,  which  do  not  give  the 
right  of  tender  after  action  brought^  except  in  the  form  and  under  the  condi- 
tions before  explained.  Concede  that,  and  still  it  is  insisted  by  the  defendant 
that  the  court  erred  in  refusing  his  request  to  order  the  plaintiff  to  accept  the 
certificates  of  stock  in  mitigation  of  damages,  which  presents  the  principal 
qaeation  in  the  case. 

§  1361,  Defendant  in  trover  may  tender  back  the  property  converted. 

Power  to  tender  back  the  property  in  trover,  where  the  gist  of  the  action  is 
conversion,  is  certainly  vested  in  the  defendant,  and  its  exercise  is  a  matter  of 
frequent  occurrence,  where  it  appears  that  the  property  is  in  the  same  condi-* 
tion  as  when  taken.  Such  a  right  may  doubtless  be  exercised  where  the  change 
is  conversion  or  a  wrongful  taking  even  after  action  brought,  if  it  be  accom- 
panied with  a  tender  of  costs  and  intervening  damages.  Rutland  &  Washing- 
ton R.  Co.  V.  Bank  of  Middlebury,  32  Vt.,  639;  Kaley  v.  Shod,  10  Mete.  (  Mass.X . 
317.  There  can  be  no  manner  of  doubt  that,  the  defendant  in  actions  of  trover 
and  trespass  de  bonis  aaportati^^  in  cases  where  the  taking  was  not  unlawful 
and  the  property  is  not  essentially  injured,  will  bo  allowed  to  surrender  the 
property  m  specie  in  mitigation  of  damages.  Uart  o.  Sk:nner,  10  Vt.,  13S; 
Fisher  v.  Prince,  3  Bnrr.,  1363;  Pickermg  u  Truste,  7  Term  R.,  54. 

Courts,  beyond  doubt,  may  in  a  proper  case,  where  the  action  is  trover  or 
tresimss  de  bonis^  order  the  plaintiff  to  accept  the  property  in  mitigation  of 
damages  against  his  wishes;  and  the  rule  is  that  the  return  of  the  property  in 
such  a  case  will  reduce  the  damages  to  those  actually  sustained  for  the  wrung- 
ful  taking,  together  with  intervening  damages  and  costs.  Yale  v.  Saunders,  16 
Yu,  243.  Orders  of  the  kind  are  frequently  given  in  actions  of  trover  and 
trespass  de  bonis  asportatis,  but  the  praciice  is  not  applicable  in  actions  of  as- 
sumpsit for  a  breach  of  contract,  the  rule  being  that  the  |)arty,  if  he  desires  to 
stop  the  litigation,  must  adopt  the  measure  proscril>ed  by  the  common  law,  ex- 
cept in  jurisdictions  where  a  different  mpde  of  proceeding  is  prescribed  by- 
statute.  Judgment  ajfirrned, 

COOK  V.  COMMISSIONERS  OF  HAMILTON  COUNTY. 
(Circuit  Court  for  Ohio:  6  McLean,  113-120.    18  j4.) 

Opinion  by  the  Court. 

Statement  of  Facfs. —  This  action  was  upon  articles  of  agreement,  dated  15th 
Jul}',  1851,  in  which  the  plamtiffs  agree  with  the  defendanu  to  build  a  court- 
hoase  and  jail  for  Hamilton  county,  in  Cincinnati,  on  the  courtrhouse  lot,  ac- 
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cording  to  the  requisition  of  plans  and  sections  thereof  drawn,  and  specifica- 
tion?  thereof  made  out,  from  number  one  to  seventeen,  by  Joslah  Rogers^ 
architect,  and  which  are  referred  to  and  made  a  part  of  the  contract.  And  the 
plainiiiTs  agreed  to  build,  in  a  good  and  workmanlike  manner,  agreeably  to  the 
said  plan,  etc.  And  it  was  agreed  that  the  said  court-bouse  building  and  jail 
are  to  be  erected  on  the  old  court-house  lot  at  the  corner  of  Hiin  and  Court 
streets,  now  in  use,  as  at  present  understood;  but  should  the  commissioners  of 
Hamilton  county,  at  the  next  session  of  the  legislature,  obtain  permission  to 
build  the  said  jail  in  the  rear  of  or  adjoining  the  said  court-house  lot,  or  on  any 
other  lot  in  Cincinnati,  cast  of  Main  street,  west  of  Broadway,  and  south  of 
Fourteenth  street,  then  and  in  that  case,  the  siiid  party  of  the  second  part 
agrees  to  erect  and  build  said  jail  in  the  rear  of  or  adjoining  to  the  said  court- 
house, or  on  any  other  lot  in  ihe  above  limits,  at  the  same  price  and  without 
any  additional  charge. 

The  plans  of  the  buildings  are  not  furnished,  but  it  is  admitted  that  both  of 
them  cannot  be  put  on  the  court-house  lot.  The  stipulated  price  for  the  court- 
house was  the  sum  $168,732.55,  for  the  jail  $226,520.74.  Ten  thousand  dollars 
were  to  be  advanced  on  the  contract,  and  the  building  was  to  be  commenced 
immediatelv. 

The  defendants  craved  oyer  and  pleaded:  1.  Non  est  factum,  2.  That  the 
plaintiff  did  not  begin  the  work  and  progress  with  all  reasonable  speed,  towards 
the  erecting,  building  and  finishing  said  court-hou^e,  etc.  8.  This  plea  merely 
negatives  the  averment  of  the  declaration,  as  to  the  commencement  and  prose- 
cution of  the  work;  not  alleging  specially  in  what  particulars  the  plamtitfs 
failed.  4.  The  fourth  plea  states,  that  by  an  act  of  the  general  assembly  23, 
January  7,  1851,  it  was  enacted  as  follows:  That  Richard  H.  Cox,  John 
Patton  and  David  A.  Black,  commissioners  of  Hamilton  county,  are  hereby 
authorized  to  erect  all  such  suitable  and  necessary  public  buildings  for  the  said 
county,  upon  the  place  or  lot  of  ground  now  known  as  the  old  court-house  prop- 
erty, in  the  city  of  Cincinnati,  upon  such  plan  and  of  such  materials  as  to  them 
shall  seem  proper. 

The  entire  act  is  set  out  in  the  plea,  and  it  is  averred  that  the  court-house  lot 
IS  one  hundred  and  ninety  feet  square,  and  no  more;  and  that  the  size  of  the 
lot  was  known  to  the  plaintiffs  and  defendants  to  be  not  of  sufficient  capacity 
to  admit  of  the  construction  of  the  court-house  and  jail  thereon.  That  at  and 
before  the  contract  was  entered  into,  it  was  fraudulently  agreed  between  the 
commissioners  and  plaintiffs,  that  only  the  court-house  should  be  constructed 
on  the  said  lot,  without  reference  to  the  location  of  the  jad,  and  that  plaintiffs 
should  be  secured  in  the  profits  in  said  agreement,  for  the  construction  of  a 
jail  in  another  place,  when  authority  should  be  obtained.  And  that  the  agree- 
ment, etc.,  was  contrary  to  the  statute  aforesaid  and  in  fraud  thereof.  To 
the  fourth  plea  a  special  demurrer  was  filed,  and  to  the  others,  except  the 
first  one,  demurrers  were  also  tiled. 

The  buildmgs  were  to  be  constructed  under  the  direction  of  Rogers,  the  ar- 
chitect, who  had  power  to  vary  the  plan  and  dismiss  the  plaintiffs. 

§  1363.  To  vacate  a  contract  it  must  be  alleged  that  the  ot/ier  party  aiandoned 
it  or  acted  in  bad  faith.  Date  of  cominencing  work  under  a  contract.  Questions 
of  pleading.     Imposnible  contracts. 

The  second  plea  is  defective.  It  merely  negatives  the  averment  in  the  decla- 
ration, without  stating  facts  which  show  the  failure  of  the  plaintiffs.  The 
declaration  avers  that  the  work  was  commenced  on  the  day  the  agreement 
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bears  date..  Could  an  issae  be  made  upon  that  fact,  which  would  b^r  the 
action?  Suppose  the  work  was  commenced  on  the  second,  third  or  tenth  day 
after  the  date  of  the  agreement,  would  such  a  failure  constitute  a  bar?  To  bar 
the  action  on  such  ^ound,  it  would  be  essential  that  notice  should  be  given  to 
the  plaintiffs  before  they  were  dismissed  from  the  work.  This  notice  was  not 
given,  but  they  went  on  with  the  work  for  three  months  or  more  without  com- 
plaint. This  is  a  sofficiept  answer  to  the  allegation  as  to  the  commencement 
of  the  work. 

But  it  is  alleged  the  plaintiffs  did  not  prosecute  the  work  as  they  were  bound 
by  the  contract  to  do.  The  work  was  to  be  done  ^^  with  all  reasonable  speed, 
to  be  completed  by  the  1st  of  May,  1855."  And  the  plaintiffs  were  dismissed. 
for  not  so  prosecuting  the  work.  To  constitute  a  bar  to  the  action  on  the 
ground  stated,  facts  must  be  alleged  in  the  plea  which  amount  to  an  abandon- 
ment of  the  contract,  or,  at  least,  which  show  the  plaintiffs  were  acting  in  bad 
faith,  and  this  t(X),  after  notice  given,  unless  the  work  had  been  in  fact  aban- 
doned. 

It  does  not  appear  from  the  plea  that  the  superintendent  of  the  work  com- 
plaineil  of  its  progress,  nor  that  the  defendants  did  so,  until  they  dismissed  the 
plaintiffs.  The  progress,  as  well  as  the  manner  of  the  work,  was  under  the 
aire  of  the  superintendent.  He  was  the  agent  of  the  defendants,  expressly, 
made  so  by  the  contract,  and  they  had  no  power  to  vary  the  contract,  in  this 
respect.  Without  the  consent  of  the  plaintiffs.  At  the  time  of  their  dismissal^ 
the  plaintiffs  had  more  than  three  years  within  which  to  comply  with  their  con- 
tract; and  who  could  undertake  to  determine  that  the  buildings  might  not  be 
compl<;ted  within  this  time?  There  is  no  complaint  that  the  plaintiffs  did  not 
conform  to  the  directions  of  the  architect;  and  unless  in  this  respect  they  bad 
failed,  or  had  abandoned  the  contract,  or  bad  by  their  misconduct  shown  bad 
faith,  and  a  determination  not  to  perform  it,  the  defendants  bad  no  power  to 
put  an  end  to  it.  And  if  either  of  these  causes  existed,  it  was  essential  to 
state  the  fact  in  the  plea.  But  the  plea  contains  no  such  averment,  and  in 
the  absence  of  it  there  can  be  no  justification  or  excuse  for  the  acts  of  the  de- 
fendants, in  the  dismissal  of  the  plaintiffs  from  their  work.  The  acts  of  the 
defendants,  therefore,  must  be  considered  as  arbitrary  and  inexcusable.  The 
demurrer  to  this  plea  is  sustained.  The  fourth  plea  was  the  one  chiefly  relied 
on  in  the  argument.  It  was  contended,  first,  that  the  contract  was  an  impracti- 
cable one,  as  the  court-bouse  and  jail  could  not  be  placed  upon  the  court-house 
lot,  as  the  court-house  covered  the  entire  lot;  and,  second,  that  the  commis- 
sioners bad  no  power  to  build  the  jail  on  any  other  lot. 

It  is  admitted  that  the  new  buildings,  as  planned,  covered  the  entire  court- 
house lot.  The  act  of  1851  does  not  specify  the  court-house  and  jail  as  the 
buildings  to  be  erected  on  the  court-house  lot,  but  *^all  such  suitable  and  neces- 
sary public  buildings  for  the  county."  The  plan  of  the  buildings  was  left  to 
the  discretion  of  the  commissioners;  and  the  one  they  adopted  would  accom- 
modate all  the  officers  of  the  county,  clerks  of  the  different  courts,  commis- 
sioners, etc.,  and  the  different  courts.  This  was  certainly  a  judicious  plan,  as 
it  carried  out  the  intent  of  the  law,  as  far  as  practicable,  on  the  space  of  ground 
allotted  for  the  county  buildings.  It  was  found  that  it  was  impracticable  to 
construct,  on  the  same  ground,  the  jail.  The  contiguity  of  the  courts  and 
the  county  officers  promoted  the  public  convenience  and  facilitated  the  dis- 
patch of  the  public  business.     And  in  this  respect  it  was  immaterial  whether 
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the  jail  was  on  the  coart-hoase  lot  or  adjacent  to  it.  It  is,  therefore^  clear  that 
the  commissioners  acted  wisely  in  adopting  the  plan  for  the  court-house. 

There  is  admitted  to  be  some  inconsistency  in  contracting  to  build  the  court- 
house and  jail  on  the  same  ground  which  was  covered  by  toe  court-house;  but 
the  agreement  in  relation  to  the  structure  of  the  jail  is  consistent  in  the  latter 
part  of  the  article,  which  refers  to  the  procurement  of  a  lot  for  it,  within  cer- 
tain prescribed  limits.  This  gives  consistency  to  the  entire  agreement.  The 
plans  for  the  court-house  and  jail  were  distinct,  and  the  price  for  each  was 
specified  in  the  contract.  There  was  no  confusion  or  uncertainty  in  the  con- 
tract.«  It  is  therefore  not  an  impracticable  contract.  Whether  it  bd  a  legal 
one  will  be  considered.  The  ground  in  the  argument  assumed  is,  that  the 
contract  is  void,  on  the  ground  that  it  is  impossible.  Kow,  it  maj'  be  admit- 
ted, that  in  cases  where  an  individual  engaged  to  do  an  impracticable  ot 
impossible  thing,  the  contract  is  void  and  cannot  be  enforced.  But  to  make 
out  this  position,  the  counsel  consider  the  act  of  1851  as  a  part  of  the 
agreement;  and  that  both  buildings  must  occupy  the  same  space.  As  be- 
fore remarked,  the  law  does  not  say  what  kind  of  buiidingi,  as  court-house  and 
jail,  but  '' suitable  buildings  for  the  county."  That  every  part  of  the  court- 
bouse  contains  suitable  and  necessary  buildings  for  the  county  will  not  be  contro- 
verted. And  as  all  the  suitable  buildings  for  the  county  could  not  be  constructed 
on  the  lot  designated,  it  is  not  conceived  why  the  jiil  shou'd  not  have  been 
constructed  on  some  other  lot.  It  is  more  conveniently  separated  from  the 
court-house  than  any  other  of  the  county  buildings  could  be.  That  the  jail 
was  intended  to  be  included  in  the  law  of  1851,  as  a  suitable  and  necessary 
county  building,  is  admitted;  still,  as  all  such  buildings  could  not  bo  built  on 
the  lot,  the  commissioners  exercised  a  proper  discretion  in  building  the  court- 

house  on  It.     It  does  not  come  within  the  class  of  contmcts  referred  to.     The 

» 

contract  may  be  executed,  if  it  be  legal,  and,  therefore,  is  not  an  impossible 
Contract. 

But  is  it  a  legal  contract?  I  think  it  is.  The  part  which  relates  to  the  jail 
is  not  an  absolute  agreement.  The  jail  is  to  be  built  according  to  the  plans 
referred  to,  and  for  the  price  stipulated,  if  the  legislature  shall  sanction  it.  This 
proposes  to  do  nothing  against  the  law  or  its  [Xilicy.  It  is  valid,  on  condition 
that  the  legislature  shall  legalize  it.  So  far,  then,  from  this  agreement  being 
against  law,  it  expressly  provides  that  the  law-making  power  shall,  sanction  it. 
And  when  this  is  done,  the  proceeding  is  as  legal  us  if  the  law  had  authorized 
the  contract.  A  case  similar  in  principle  to  this  came  before  the  circuit  court, 
in  The  Columbus,  etc.,  11.  Co.  v.  Indianapolis,  etc.,  R  Co.,  5  McL,  453.  The  Ohio 
company  entere<l  into  a  contract  to  have  the  gauge  of  tiieir  road  the  same  as  that 
of  the  Indiana  road,  which  would  be  in  violation  of  the  act  of  Oiiio,  that  re- 
quired the  gauge  of  all  railroads  to  be  of  a  different  width.  The  court  say, 
"an  objection  is  made  to  the  legality  of  the  contract  to  build  the  Ohio  part  of 
the  road,  as  the  gauge  is  in  violation  of  the  Ohio  statute." 

*'  To  this  it  is  answered,  in  argument,  that  the  defendants  cannot  take  advan- 
tage of  the  objection,  as  it  is  a  matter  which  rests  between  the  state  and  the 
complainants,  and  that  the  state  only  can  raise  this  objection."  I  am  not  pre- 
pared to  say  that  any  party  who  is  called  upon  specifically  to  execute  a  con- 
tract may  not  set  up  the  illegality  of  that  contract  as  being  against  an  express 
Btatute.     But  the  answer  to  the  objection  is,  '*that  although  the  contract  was 

made,  it  was  made  with  reference  to  a  future  execution  of  its  conditions,  when 
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the  modification  of  the  law  of  Ohio  should  be  obtained,  which  removed  the 
objection.  And,  in  fact,  it  appears  that  the  construction  of  the  road,  by  laying 
down  the  rails,  was  not  commenced  until  long  after  the  passa<re  of  the  amended 
act  by  the  legislature  of  Ohio.  The  law,  therefore,  was  not  violated  under  the 
contract,  nor  was  it  intended  to  be  violated." 

The  plea  in  bar  is  defective,  and,  consequently  the  demurrer  to  it  is  sustained. 
But  there  is  a  fifth  plea,  on  which  one  of  the  counsel  in  defense  principally 
relies.  It  is  as  follows:  '^  That  at  the  time  of  making  the  contract  it  was  agreed 
that  the  commissioners  should,  under  the  provisions  of  the  above  act,  sell  and 
negotiate  bonds  to  a  largo  amount,  to  wit,  the  sum  of  $200,000,  to  make  the 
payments  under  the  agreements.  That  no  other  means  existed  or  could  be 
legally  used  in  payment.  And  defendants  aver  the  agreement  was  entered 
into  without  any  reference  to  said  bonds,  with  intent  and  purpose  as  a  shift  and 
device  to  violate  and  defeat  the  said  act,  and  evade  the  restrictions  thereof, 
whereby  the  agreement  is  void  in  law." 

To  this  plea  a  special  demurrer  was  filed,  assigning  causes  of  demurrer: 
1.  That  the  plea  is  double  and  argumentative.  2.  That  in  effect  it  is  the  gen- 
eral issue.    3.  That  it  is  not  capable  of  being  traversed  or  tried. 

The  statements  in  the  plea  are  not  very  explicit,  but  its  object  seems  to  ho^ 
to  allege  that  the  agreement  is  void,  because  the  limitation  of  the  act  of  1651 
was  disregarded.  There  is  no  express  limitation  in  this  regard,  nor  can  one  be 
implied,  unless  it  be  that  $200,000  only  were  appropriated.  In  all  public  works^ 
either  by  the  federal  or  state  governments,  it  is  not  usual  to  appropriate,  when 
the  work  will  require  several  years  for  its  completion,  more  than  a  small  part 
of  the  necessary  expenditure.  Any  other  course,  especially  where  the  money 
must  be  borrowed,  would  be  a  wasteful  ex|>enditure. 

By  the  act,  the  commissioners  were  authorized  to  "erect  all  such  suitable  and 
necessary  public  buildings  for  the  said  county,  etc.,  of  such  materials  and  upon 
such  plan,  as  to  them  shall  seem  proper."  From  this  provision  it  is  clear  that 
the  buildings  were  to  be  constructed  under  the  discretion  of  the  commissioners^ 
which  is  inconsistent  with  the  supposition  that  they  were  to  be  limited  in  their  ex- 
penditure to  $200,000.  £very  practical  man  must  see  that  the  buildings  re- 
quired to  be  constructed  would  cost  more  than  three  times  that  sum.  In  the 
absence  of  any  express  limitation,  so  unreasonable  an  inference  as  would  defeat 
the  object  of  the  law  cannot  be  made  nor  sustained. 

It  is  insisted  that  a  limitation  necessarily  arises  from  the  limited  powers  of 
the  commissioners,  to  impose  a  tax  on  the  people  of  the  county  to  meet  tiie 
expenditure  incurred  by  them.  These  limitations  operate  on  ordinary  expendi- 
tures, and  a  tax  must  be  imposed  by  the  commissioners  to  meet  the  expenditures. 
But  the  question  of  the  legality  of  the  contract  raised  in  this  case  is  to  be  con- 
sidered under  the  act  of  1851,  which  authorized  the  contract;  and  it  wonid 
seem  from  its  provisions,  the  commissioners,  in  making  this  contract,  did  not 
exceed  their  powers.  The  act  is  und^r  the  special  law,  and  not  under  any  gen- 
eral provisions  in  the  statutes,  regulating  the  general  duties  of  the  commission- 
ers.   The  demurrer  to  this  plea  is,  therefore,  sustained. 

CX)OK  V.  COMMISSIONERS  OF  HAMILTON  COUNTY. 
(Circuit  Court  for  Ohio:  6  McLean,  612-632.    1855.) 

Charge  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  on  a  contract  between  the  par- 
ties, for  the  building  of  a  court-house  and  jail  by  the  plaintiffs,  for  Ilainiitam 
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county.  The  contract  was  dated  the  15th  of  July,  1851,  by  which  the  plaint- 
iffs agreed  to  build  the  court-house  and  jail  on  the  old  court-house  lot,  in  Cin- 
cinnuti.  The  jail  to  be  built  on  another  lot,  should  the  consent^of  the  legislature 
be  obtained. 

The  building  was  to  be  constructed  accoixling  to  the  requisitions  of  plans 
and  sections  thereon,  drawn  by  J.  Rogers,  architect,  which  plans,  sections  and 
specifications  are  referred  to  and  made  a  part  of  the  contract.  These  plans 
were  numbered  from  one  to  serenteen.  The  work  to  be  done  under  the  direc- 
tion-and  superintendence  of  the  architect.  For  the  construction  of  the  coart- 
.  house,  the  defendants  agreed  to  pay  the  sum  of  $A68J32.55.  And  for  the 
;  building  of  the  jail  the  sum  of  $226,520.74.  It  was  stipulated  that  the  build- 
ings should  be  commenced  immediately,  and  prosecuted  with  all  reasonable 
speed,  and  that  they  should  be  completed  and  ready  for  use  by  the  1st  of  May, 
1855.  On  the  4th  of  November,  1851,  less  than  four  months  after  the  work 
was  commenced,  the  contractors  were  dismissted  by  the  defenJants,  no  special 
cause  for  the  dismissal  being  assigned,  and  this  action  is  brought  to  recover 
damages  against  the  defendants  for  breaking  up  the  contract. 

The  defendants  pleaded  several  special  pleas,  to  which  the  plaintiffs  do* 
raurred,  and  which  demurrers  were  sustained  by  the  court.  6  MuL.,  113 
(§  1362,  suj^ra).  It  was,  however,  agreed  by  the  parties  that  the  case  should 
be  tried  on  its  merits,  on  the  general  issue,  each  party  having  the  right  to  give 
in  evidence  any  matter  which  might  be  pleaded.  On  the  evidence  being  offered 
to  the  jury,  a  question  was  raised  at  what  time  the  price  of  the  materials 
should  be  proved  necessary  to  complete  the  work,  and  also  the  price  of 
labor. 

§  1363.  The  rights  of  parties  become  ^fixed  at  the  time  when  the  contract  i$ 
wrongfully  terminated  by  one  of  th^m. 

The  court  held  that  the  proof  must  be  limited  to  the  time  the  plaintiffs  were 
discharged  from  the  work.  Whether  the  materials  and  labor  were  higher  or 
lower  after  this  period  could  not  be  shown,  as  affecting  the  merits  of  the  case. 
The  rights  of  the  parties  became  fixed,  on  the  wrongful  dismissal  of  the  plaint* 
iffs  by  the  defendants.  No  other  rule  is  practicable  or  certain;  and  the  de- 
fendants cannot  be  heard  to  complain  of  hardship,  as  their  own  voluntary 
action  fixed  the  rule  of  their  liability. 

By  the  contract,  the  architect,  Rogers,  not  only  superintended  the  work,  but 
he  had  power  to  dismiss  the  contractors.  So  far  from  being  dissatisfied 
with  the  progress  of  the  work,  he  states  that  there  was  no  ground  of  com* 
plaint  against  them.  In  laymg  the  foundation,  for  some  defect  in  a  part  of 
the  work,  he  directed  it  to  be  taken  up  and  the  defects  remedied.  He  says 
the  work,  so  far  as  the  plaintiffs  were  permitted  to  progress  with  it,  was  well 
and  substantially  done,  and  that  they  would  have  completed  it,  as  he  thinks, 
within  the  contract.  Whatever  pretenses  were  set  up  by  the  defendants  in  re- 
gard to  the  progress  of  the  work,  there  was  no  ground  connected  with  its 
progress,  or  the  manner  in  which  it  was  executed,  which  authorized  the  defend- 
ants to  dismiss  the  contractors.  Kor  was  there  any  reason  for  such  a  step,  con- 
nected with  the  interest  of  the  public.  It  is  argued  that  the  people  decided 
against  the  contract,  as  extravagant  and  injurious  to  the  public.  That  con- 
tracts should  be  submitted  to  a  popular  vote,  after  they  had  been  solemnly 
entered  into,  or  notice  given,  as  the  law  required,  is  a  new  principle  of  con- 
stitutional law.  It  certainly  affords  no  justification  for  breaking  up  the 
oontriWsL 
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§  1 3&4«    Where  a  contract  is  broken  withotit  catttej  the  injured  party  is  placed 

the  eume  ground  ae  if  he  had  performed  it. 

The  people^  wben  left  U>  their  own  unbiasad  judgment,  will  generally,  if  not 
always,  decide  matters  submitted  to  them  judiciously,  but,  under  an  excited 
canvass,  the  result  depends  upon  the  means  used.  A  fit  illustration  of  this  is 
found  in  the  case  before  us.  The  contract,  it  is  said,  was  annulled,  in  obedi- 
ence to  the  decision  of  the  people  of  Hamilton  county ;  and  the.  consequence 
is,  that  the  extravagant  compensation  complained  of,  will,  probably,  be  im 
creased  about  one  hundred  per  cent.,  and  the  buildings,  when  completed,  .will 
be  inferior,  in  every  respect,  to  the  first  plan.  When  the  sacredness  of  con* 
tracts,  fairly  entered  into,  shall  be  disregarded,  under  any  pretense,  there  will 
be  an  end  of  all  confidence  and  protection  of  persons  or  property.  And 
where  a  contract  is  broken  up  without  cause,  it  places  the  injured  party  on  the 
same  ground,  in  regard  to  an  action  for  damages,  as  if  he  had  performed  the 
contract.  The  responsibility  is  thrown  upon  the  wrong-doer,  and  if  be  be  a 
public  agent  the  public  must  suffer.  Our  government  is  founded  upon  the 
theory  that  the  people  will  protect  their  o\vn  interests,  by  electing  to  places  of 
trust   honest  and  capable  men.  ^ 

§  1365.  Measure  of  damttges  for  a  Jrreaoh.of  contract. 

Plaintiffs  are  entitled  to  compensation  for  the  work  done  and  the  mnteHala 
procured  at  the  time  they  were  discharged  from  the  contract.  And  they  are 
e  ititled  to  damages  which  shall  cover  the  profits  on  the  work,  had  it  been  conn 
pleted.  These  are  ascertained  by  estimating  the  cost  of  the  materials  under 
the  contract,  and  the  expense  of  construction.  It  appears  the  plaintiffs  pnrv 
oiiased  a  steam-engine  and  derrick,  which  were  necessary  in  placing  the  heavy 
materials  in  the  building;  but  as  these  were  retained  by  the  plaintiffs,  they 
cannot  be  charged  against  the  defendants.  For  the  work  done  by  the  plaintiffa 
and  the  materials  procured,  the  amount  can  be  ascertained  from  the  evidence 

§  1366,  Jiiaseesning  damages  upon  materials^  procured  to  be  used  under  the 
contract  now  broken  by  dtfendfinta^  the  materitds  should  be  estimated  as  the 
best  for  the  purpose  intended.     Illegal  contract. 

In  regard  to  the  materials  to  complete  the  building,  a  question  is  made  and 
argued,  whether  they  shall  be  estimated  as  the  best  that  can  be  procured.  The 
couri-house  is  designed  to  be  a  structui*e  of  large  dimensions,  and  it  was  io* 
tended  to  be  substantial  and  ornamental.  The  pUns  of  the  architect  were  to 
govern  the  contractors,  and  the  jury  in  assessing  damages  will  also  be  governed 
by  them.  And  the  materials  to  be  used  should  be  estimated  as  the  best  for 
the  purpose  intended.  Tiie  price  of  the  work  will  not  be  estimated  by  the  old 
plan  of  carrying  the  brick  and  mortar  in  a  hod,  but  by  the  use  of  machinery 
to  elevate,  not  only  the  brick  and  mortar,  but  the  heavy  materials  required,  by 
the  contract,  to  be  put  into  the  building.  By  this  mode  the  labor  of  many 
bands,  formerly  required,  is  dispensed  with,  which  lessens  the  cost  of  con- 
struction. 

The  contract  is  alleged  to  be  void,  because  it  is  impossible  to  perform  it.  The 
imposs.bility  is  supposed  to  arise  from  the  requirement  that  the  court-house 
and  jail  shall  be  constructed  on  the  same  ground.  The  contract  in  regard  to  the 
jail  is  as  follows:  ^'It  is  further  agreed  that  said  court-house  and  jail  are  to  be 
eroded  on  the  old  court-house  lot,  corner  of  Main  and  Court  streets,  now  in 
use,  as  at  present  understood;  but  should  the  commissioners  of  llaindtoa 
county,  at  the  next  session  of  the  legislature,  obtain  permission  to  build  the 
aaid  jail  in  the  rear  or  adjoining  the  said  court-house  lot,  or  on  any  other  lot  ia 
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Cincinnati,  east  of  Main  street  and  west  of  Broadway,  and  soutb  of  Fourteenth 
street,  then  and  in  that  case  the  said  party  of  the  second  part  agrees  to  erect 
and  build  said  jaii  in  the  rear  of  or  adjoining  to  said  court-house,  or  on  any 
other  lot  in  the  above  limits,  without  any  additional  charge." 

An  act  was  passed  the  20th  April,  1^52,  which  declaimed  "that  the  county 
commissioners  of  Hamilton  county  are  hereby  authorized  and  empowered,  in 
the  erection  of  public  buildings,  as  heretofore  by  any  law  provided  for,  to  pro- 
ceed with  the  erection  of  the  same,  either  by  contract  or  otherwise,  as  in  their 
opinion  the  public  interest  may  require.'*  This  does  not  meet  the  above  condi- 
tion, nor  was  it  intended  for  that  purpose.  It  is  supposed  to  have  been  intended 
to  carry  out  tlie  reform  required  by  the  vote  of  the  people,  by  enabling  the 
agents  of  their  choice  to  construct  the  buildings  tinder  their  own  superintend- 
ence, without  inviting  bids,  by  public  notice,  for  the  performance  of  the  work. 
Another  act  was  passed  the  14th  of  March,  1853,  which  is  entitled  an  act  to 
provide  for  the  purchase  of  property  and  the  erection  of  a  work-house  in  Ilam- 
ilton  county.  And  the  act  carries  oat  the  intention  expressed  in  the  title.  Not 
a  word  is  said  in  it  about  the  building  of  a  jail.  Neither  this  act  nor  the  one 
above  cited  authorized  the  construction  of  a  jail,  within  the  contract,  on  which 
this  action  is  founded.  The  action  is  not  brought  to  recover  damages  on  the 
special  ground  that  the  commissioners  made  no  effort  to  procure  the  passage  of 
s  law  authorizing  the  jail  to  be  constructed  on  any  other  lot  within  the  limits 
-specified. 

The  contract  was  not  for  the  construction  of  a  court-house  and  jail  on  the 
-same  ground.  Seeing  that  the  court-house  covered  the  entire  lot,  provision 
was  made  to  build  the  jail  on  some  other  lot,  should  the  legislature  authorize 
the  same.  This  is  not  a  contract  against  law,  as  upon  its  face  it  is  to  be  bind- 
ing only  on  the  condition  ttiat  the  law-making  power  shall  sanction  it.  Such 
a  contract  is  legal  and  binding  on  the  parties,  on  the  condition  stated.  With- 
out the  legislative  sanction,  the  contract  in  regard  to  the  jail  is  not  binding, 
<and  as  no  action  of  the  legislature  has  been  ba(r  as  contemplated  by  the  con- 
tract, the  plaintiffs  cannot  recover  damages  under  the  contract  to  build  the 
jail. 

§  13  €7.  Con  ^ruction  of  act  of  1861,  authorizing  oontract  for  puhlie  huUd^ 
ings  in  IlamiUfm  county. 

But  it  is  insisted  that  the  commissioners  had  no  authority  to  make  the  con- 
tract. The  principle  is  admitted,  that  the  powers  of  the  commissioners  are 
limited  by  the  laws.  The  act  of  1851  is  entitled  ''  An  act  to  authorize  the 
commissioners  of  Hamilton  count}' to  erect  public  buildings.**  The  fourth  sec- 
tion provides  "That  Richard  K.  Cox,  John  Patten  and  David  A.  Black,  com- 
missioners of  Hamilton  county,  and  their  successors  in  office,  be  and  they  are 
hereby  authorized  and  empowered  to  erect  all  such  suitable  and  necessary 
buildings  for  the  said  county,  upon  the  same  place  or  lot  of  ground  which  is 
now  known  as  the  old  court-house  property*,  in  the  city  of  Cincinnati,  upon 
such  plan  and  of  such  materials  as  to  them  shall  be  deemed  proper.^'  This 
power  is  ample.  The  plan  and  materials  are  to  be  determined  by  the  commis- 
sioners. 

The  fourth  section  declares  "  That  the  commissioners  and  their  successors 
shall  have  power  to  appoint  a  superintendent  of  such  buildings,  etc.,  and  shall 
make  such  necessarv  arr}in2fements  and  contracts  for  the  work  and  materials  to 
be  furnished  for  said  public  buildings,  and  require  the  faithful  performance  of 
all  contracts  in  relation  to  the  same."    Proposals  for  the  work  were  required  ta 
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be  in?ited  and  notice  given.  The  powers  conferred  on  the  commissioners  were 
foil  and  eompiete>  and  required  no  prior  law  to  be  consulted.  The  ninth  sec- 
tion declared,  *Mf  there  be  anything;  in  any  prior  act  inconsistent  with  these 
provisions,  it  is  repealed/' 

A  subsequent  section  authorizes  the  commissioners  to  borrow  $200,000,  and 
to  provide  the  means  of  paying  it,  by  a  tax  on  property  within  the  county. 
This  power  to  tax  is  in  addition  to  the  power  of  taxation  in  any  general  act. 
The  second  section  in  the  act  of  1848  declares  the  commissioners  shall  not  incur 
any  expenditure  exceeding  $50,  without  public  notice,  etc.  And  the  third  sec- 
tion provides  ^  That  the  commissioners  shall  not  enter  into  any  contract  to 
build  any  poor-hoose,  or  any  other  public  building,  which  requires  an  expendi- 
ture of  more  than  $5,000,  without  first  submitting  as  to  the  policy  of  such  out* 
lay,  to  the  qualified  voters  of  the  county  at  the  annual  spring  or  fall  election, 
by  giving  public  notice,  etc.  And  all  contracts  in  violation  of  this  section  shall 
be  void  as  against  the  county." 

The  fourth  section  authorizes  the  commissioners  to  lay  a  tax  on  the  connty 
levies  suMicient  to  pay  the  outstanding  debts  of  the  county  existing  at  the  time 
such  tax  is  laid.  The  fifth  section  autliorizes  the  commissioners  to  lay  a  tax, 
etc.,  and  in  the  close  of  this  section  the  following  provision  is  made:  ^^And 
aaid  ccnn mission ors  are  by  law  authorized  to  levy  taxes  to  pay  all  and  every 
item  within  each  current  year,  for  which  said  commissioners  are  by  law 
authorized  to  levy  taxes,  provided  that  such  law  is  not  to  apply  to  loans 
made." 

It  is  argued  that  the  above  contract  is  Void,  because  it  is  contrary  to  public 
policy.  It  is  not  contrary  to,  but  promotive  of,  the  provisions  of  the  act  of 
1S51,  except  as  to  the  place  where  the  jail  is  to  be  built;  and  before  the  con- 
tract was  to  take  etFect  a  modification  of  the  law,  in  this  res()ect,  was  to  be 
procured.  The  contract  rests  u|x>n  the  act  of  1851,  and  upon  no  prior  statute. 
For  the  ordinary  business  of  the  county  the  general  statutes,  regulating  the 
powers  and  duties  of  the  commissioners,  were  sufficient.  But  county  buildings 
being  contemplated,  new  powers  were  necessarily  conferred  on  the  commission- 
ers, not  only  to  make  contracts. and  borrow  money,  but  also  to  impose  a  tax 
ttnnually  which  should  meet  current  expenditures.  This  was  done  by  the  above 
act. 

The  act  did  not  specify  a  courtrhouse  and  jail,  but  authorized  the  commis- 
sioners to  erect  ^'all  such  suitable  and  necessary  buildings  for  the  said  county, 
upon  the  old  court-house  lot,"  etc  Finding  that  the  lot  afforded  space  enough 
/or  a  court-hoQse  only,  the  commissioners  wisely  determined  to  builii  the  court- 
house on  the  lot  specified ;  and  to  ask  the  authority  of  the  legislature  to  con- 
ttmot  the  jail  on  another  lot  By  doing  this  they  made  a  larger  and  better 
provision  for  the  county  officers  and  the  courts  than  any  other  plan  could  have 
given.  •  Almost  all  the  county  offices,  numerous  as  they  are,  will  be  accommo- 
dated in  ttjis  building,  to  the  great  convenience  of  the  officers  and  of  those  who 
have  business  with  them. 

The  contract  is  alleged  to  be  void  because  the  expenditure  incurred  by  it 
greatly  exceeded  the  sum  which  the  commissioners  were  authorized  to  borrow. 
The  commissioners  roust  have  known,  and  every  intelligent  man  in  the  county, 
that  the  county  buildings  for  this  great  city  and  densely  populated  county 
could  not  be  built  for  $200,000.  And  looking  at  the  act,  it  is  clear  that  a  large 
expenditure  was  anticipated,  as  now  |iowers  were  given  to  the  commissioners 
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to  tax  SO  as  to  meet  the  annual  expenditures.  Where  a  publib  contract  is  of 
such  magnitude  as  to  require  five  years  for  its  oompletioo^  no  wise  govaroment 
will  appropriate  at  once  an  amount  of  money  which  shall  meet  the  entire 
expenditure. 

Having  noticed  the  principal  objections  made  to  the  validity  of  the  contract, 
I  will  make  a  few  remarks  on  the  testimony.  A  great  number  of  witnesses, 
gentlemen  of  the  jury,  have  been  sworn,  as  measurers  of  the  work  and  as 
experts;  and  as  usual  in  such  cases,  many  of  them  differ  widely  in  their  esti- 
mates. It  is  proper  that  I  should  say  that  the  engineer,  Mr.  Rogers,  was 
employed  by  the  commissioners  to  make  an  estimate  of  the  work  and  superin- 
tend the  construction  of  the  building.  He  made  a  plan  of  the  entire  building, 
called  the  working  plan,  and  from  which  his  estimates  were  made  for  the  com- 
missioners, before  a  contract  was  made  with  the  plaintiffs.  When  this  work 
was  clone  he  could  have  had  no  motive  but  to  sustain  his  professional  character 
for  accuracy  and  taste.  Mr.  Rogers  also  drew  a  general  plan  of  the  building, 
showing  its  outlines  and  general  appearance.  From  the  proportions  thus  de- 
lineated, the  experts  called  by  the  defendants  made  their  estimates. 

The  first  item  of  limestone  in  the  walls  of  the  budding  McLaughlin  &  Baily 
estimate  the  cost  at  $13,000,  while  Rogers  estimates  it  at  $17,820.  The  latter 
sum  being  stated  by  the  plaintiffs'  witness,  and  being  higher  in  amount  than 
defendants'  witnesses,  it  would  seem  to  be  entitled  to  greater  weight,  as  Rogers 
had  the  best  opportunity  of  making  an  accurate  estimate.  The  same  remark 
applies  to  the  brick  work,  which  is  estimated  by  Rogers  at  $34:,975,  whde 
the  sum  stated  by  Johnson  and  Morris  was  about  $20,000. 

The  sheet  iron  roofing  Mr.  Rogers  sets  down  at  $11,983,  which  is  not  ob- 
jected to  by  defendants.  The  same  may  be  said  of  the  plastering,  which 
Rogers  states  at  $7,024.  The  carpenters'  work  is  estimated  by  Byefield  at 
$23,376,  whilst  Rogers  puts  the  cost  at  $18,629.  You  must  decide  between  these 
estimates  by  taking  the  one  or  the  other,  or  by  making  an  average,  as  you  may 
think  the  evidence  requires. 

The  bill  for  plumbing  is  set  down  by  Rogers  at  $3,000,  whilst  Gibson  and 
Borrowly  estimate  it  at  more  than  three  times  that  amount.  Mr.  Rogers  does 
not  profess  to  be  acquainted  with  that  work,  and  admits  that  his  opinion  re- 
specting it  is  not  to  be  relied  on.  Rogers  estimates  the  painting  and  glazing 
at  $8,447,  whilst  Hasbaugh,  a  professed  painter  and  glazier,  estimates  the  cost 
at  $10,618. 

The  heating  apparatus  is  estimated  by  Byefields  at  $13,947,  whilst  Rogers 
puts  down  the  sum  of  $6,000.  Rogers  estimates  the  cut  stone  at  $208,316, 
and  this  is  taken  by  both  parties.  The  iron  is  estimated  by  the  same  witness 
at  $123,000.  Mr.  Rogers  says  that  the  prices  at  which  he  made  the  estimate 
would  have  given  to  the  plaintiffs,  on  both  buddings,  a  profit  of  $50,000.  No 
estimates  have  been  proved  in  regard  to  the  jail,  as  the  contract  for  that  build- 
ing was  not  sanctioned  by  the  legislature,  consequently  it  cannot  be  considered 
as  a  valid  contract. 

You  will  compare,  gentlemen,  the  estimated  cost  of  the  building  with  the 
contract  price,  and  taking  into  view  the  profit  on  the  court-house,  as  may  ap- 
pear to  be  just,  and  from  the  sum  thus  made  up  3'ou  will  deduct  the  amount 
received  by  plaintiffs,  after  deducting  from  such  amount  the  value  of  the 
materials  furnished  by  the  plaintiffs,  and  the  work  done  by  them  on  the  founda- 
tion.    (Verdict  for  plaintiffs.) 
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NEW  BRUNSWICK  ft  CANADA  RAILROAD  COMPANY  v.  WHEELER. 
(Circuit  Court  for  Connecticut:  12  Federal  Reporter,  877-888.    1883.) 

Opinion  by  Shipman,  D.  J. 

Statement  of  Facts. —  This  is  an  action  at  law  which  was  tried  by  the  conrt, 
the  parties  having  waived  a  jury  trial  by  the  written  stipulation  which  is  a  part 
of  the  record.  The  facts  in  the  case  which  are  found  to  be  true,  the  testimony 
which  was  objected  to,  the  ratings  of  the  court  upon  said  objections,  and  the 
exceptions  to  said  rulings,  are  as  follows: 

The  averments  of  the  complaint  in  regard  to  the  citizenship,  residence,  incor- 
poration and  partnership  of  the  respective  parties  are  true.  The  New  Bruns- 
wick &  Canada  Railroad  Company  is  a  corporation  which  owns  and  manages  a 
railroad  running  from  St.  Stephens,  in  New  Brunswick,  to  Holton,  in  the  state 
of  Maine,  a  distance  of  about  one  hundred  miles.  At  the  time  of  the  trans- 
actions hereinafter  mentioned  the  corporation  had  eight  directors,  who  owned 
nearly  all  of  the  capital  stock  of  the  company.  At  the  organization  of  the 
company,  a  few  years  ago,  there  were  but  eight  owners.  The  business  of  said 
directors  was  transacted  very  often  without  the  formality  of  votes,  but  by 
verbal  instructions  to  the  president,  and  more  after  the  manner  of  a  partnership 
than  of  a  corporation. 

In  187S  the  directors  commenced  to  relay  the  road  with  new  steel  rails,  and 
one  thousand  tons  were  bought  for  that  purpose.  On  July  24, 1879,  the  direct- 
ors passed  the  following  vote:  '^  Resolved^  That  the  president  be  authorized  to 
purchase  two  thousand  tons  of  steel  rails,  if  ho  deems  it  advisable  to  do  so." 
Negotiations  for  this  purpose  were  thereafter  commenced,  which  resulted  in  a 
contract,  executed  about  February  6  or  7,  1880,  with  an  English  firm  for  the 
purchase  of  that  amount  of  steel  rails.  They  were  to  arrive  some  time  there- 
alter.  As  reliance  was  placed  upon  the  money  to  be  obtained  from  the  sale  of 
the  old  rails  for  the  payment  of  the  new,  the  directors  of  the  corporation,  ia 
conversations  and  by  verbal  instructions  given  from  time  to  time  before  the 
completion  of  said  contract,  both  at  directors'  meetings  and  at  occasional  inter- 
views elsewhere,  but  not  by  vote  passed  at  any  meeting,  verbally  authorized  and 
instructed  their  president  to  sell  the  old  rails  belonging  to  said  company  and 
then  upon  the  road-bed,  and  gave  him  full  authority  to  do  whatever  was  neo- 
ejsary  for  that  purpose.  When  Mr.  James  Murchie,  the  vice-president  of  said 
company,  was  about  to  leave  St.  Stephens  for  New  York  and  the  eastern  cities 
in  January,  ISSO,  upon  business  of  his  own,  the  president  gave  him  express  in- 
structions to  sell  said  old  rails,  the  approximate  weight  of  which  was  well 
understood,  for  seventy-five  tons  of  old  rails  would  be  tiiken  up  by  the  laying 
one  hundred  tons  of  new  rails,  and  in  pursuance  of  said  instructions  said 
Murchie,  as  vice-president  of  the  compan}^  entered  at  New  Haven  on  January 
31,  1880,  into  the  written  contract  with  the  defendants  for  the  sale  of  one  thou- 
sand tons,  and  also  for  the  sale  of  two  hundred  to  six  hundred  tons,  which 
contract  is  contained  in  plaintifiTs  Exhibits  1  and  2  hereto  annexed,  {u) 

On  February  16,  1880,  at  a  meeting  of  the  directors  of  the  plaintitf  corpora- 
tion, the  following  votes  were  passed: 

"  liesolvtd^  That  the  contract  made  by  Mr.  Murchie  with  Messrs.  E.  S.  Wheeler 
&  Co.,  of  New  Haven,  be  agreed  to;  a  memorandum  to  this  efFect  to  be  fur- 
nished to  Mr.  Murchie,  to  be  forwarded  to  Messrs.  Wheeler  &  Co. 

;a)  All  tiie  exhibits  here  referred  to  by  the  court  wlH  be  found  below. 
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'*  liemlved.  That  the  following  sale  of  old  rails,  made  by  Mr.  James  Murcbie 
to  Messrs.  E.  S.  Wheeler  &  Co.,  be  confirmed : 

"  Sold  E,  S.  Wheeler  &  Co.  1,000  tons  of  old  rails  for  delivery  in  New  York 
or  New  Haven,  at  their  option,  before  August  the  1st  next,  at  thirty  dollars 
($30)  per  ton  of  2,000  lbs.,  the  duty  to  be  paid  by  Wheeler  &  Co.;  ami  also  200 
to  600  for  delivery  in  New  York  or  New  Haven,  between  August  1st  and 
October  1st,  at  twenty^ight  dollars  ($28)  per  ton  of  2,000  lbs.,  the  duty  to  be 
paid  by  Wheeler  &  Co. 

''  In  each  case,  cash  against  invoice,  bill  of  lading;  insurance  policy  in  satis- 
factory company." 

On  February  17,  18S0,  Mr.  Murcbie  sent  the  defendants  the  letter  hereto 
annexed,  marked  Defendants'  Exhibit  B.  On  February  28,  1880,  the  defendants 
replied  to  said  letter  of  Murchie,  and  sent  to  him,  as  vioe-president,  the  letter 
hereto  annexed,  marked  Defendants'  Exhibit  D.,  which  letter  was  duly  received, 
but  to  which  no  reply  was  made.  No  other  communication,  verbal  or  written, 
passed  between  the  plaintiff  and  defendants  until  about  June  10,  1880,  when 
Mr.  Murcbie  called  upon  the  defendants  and  asked  them  whether  they  would 
have  those  rails  delivered  in  New  Haven  or  New  York,  and  said  that  the  de- 
fendant was  ready  to  deliver  them,  and  that  the  tons  were  to  be  two  thousand 
two  hundred  and  forty  pounds  each.  The  defendants  declined  to  receive  4iny 
rails  upon  the  ground  that  the  plaintiff  had  repudiated  the  contract  of  January 
31st,  or  that  it  had  ceased  to  exist  by  the  plaintiff's  acL  The  plaintiff  thereupon 
sent  the  defendants  the  letter  of  June  14,  1880,  hereto  annexed  and  marked 
Defendants'  Exhibit  E.,  to  which  the  plaintiff  replied  by  letter  of  June  15, 1880, 
hereto  annexed  and  marked  Defendants'  Exhibit  F.  . 

On  June  30,  18S0,  the  plaintiff  tendered  in  fact,  under  the  contract  of  Janu- 
ary 31,  ISSO,  to  the  defendants  a  cargo  of  old  iron  rails  of  about  sixty -five  tons^ 
of  two  thousand  two  hundred  and  forty  pounds  to  the  ton,  at  the  city  of  Kew 
Haven,  and  the  defendants  declined  to  receive  the  same,  or  to  siiy  where  they 
should  be  delivered,  whether  at  New  Haven  or  New  York,  or  to  give  any 
instructions  whatever  on  the  subject.  The  plaintiff,  on  August  10,  1680,  sent 
to  the  defendant  the  letter  of  that  date,  hereto  annexed  and  marked  Plaintiff's 
Exhibit  3,  to  which  the  defendant  replied  by  letter  of  August  21,  1880,  hereto 
annexed  and  marked  Plaintiff's  Exhibit  4.  All  the  letters  hereinbefore  men- 
tioned were  duly  and  seasonably  received  by  the  respective  parties  to  whom 
they  were  sent. 

The  defendants  never  received,  bnt  always,  after  June  10,  1880,  refused  to 
receive  any  of  said  one  thousand  tons,  or  of  said  six  hundred  tons,  either  at  the 
city  of  New  York  or  at  New  Haven,  although  the  same  were  duly  and  properly 
tendered  to  them  on  June  10th,  June  14th,  June  30th  and  August  lOth.  The 
plaintiff  had,  at  said  respective  dates,  and  before  August  1,  1880,  one  thousand 
tons  of  rails  tor  delivery  under  the  contract  of  January  31,  1880,  and  also  had 
six  hundred  other  tons  of  rails,  between  August  1  and  October  1,  1880,  for 
delivery  under  said  contract,  and  was,  at  said  respective  dates  upon  which  ten- 
der was  made,  able,  readj",  willing  and  anxious  to  deliver  said  iron,  and  to 
comply  with  the  contract  of  January  31st  by  the  delivery  of  one  thousand  and 
six  hundred  tons,  of  two  thousand  two  hundred  and  forty  pounds  each. 

It  was  agreed  (subject  to  the  plaintiff's  right  of  objection  to  the  admission 
of  evidence  to  prove  the  same,  to  which  evidence  and  to  the  proof  of  wbicb 
fact  the  plaintiff  duly  and  seasonably  objected  upon  the  ground  that  the 
statutes  hereinafter  ouoted  show  the  meaning  of  the  word  ^'  ton,"  but  the  court 
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admitted  the  same,  to  which  ruling  the  plaintiff  duly  and  seasonably  objected) 
that  a  ton  of  iron  rails  or  other  scrap  iron,  when  contracted  for  or  bought  and 
sold  in  the  markets  of  the  cities  of  New  York  and  of  New  Haven,  bv  the 
uniform  usage  or  custom  of  those  markets,  means,  and  on  January  31,  1880, 
meant,  a  ton  of  two  thousand  two  hundred  and  forty  pounds,  unless  the  term 
of  the  contract  evMenced  a  different  meaning  upon  its  face. 

The  statute  of  the  state  of  Connecticut,  in  force  od  January  81,  18S0,  and 
still  in  force,  provides  as  follows:  "In  the  sale  of  articles  by  avoirdupois 
weight,  one  hundred  pounds  shall  constitute  a  hundred  weight,  and  two  tbou> 
sand  pounds  shall  constitute  a  ton;  and  the  aliquot  parts  of  a  hundred  weight 
and  of  a  ton  shall  be  reckoned  accordingly."  By  the  statutes  of  New  York, 
Maine  and  the  dominion  of  Canada,  in  force  upon  January  31, 1880,  and  still  in 
force,  two  thousand  pounds  constitute  a  ton.  The  parliament  of  the  <lominioii 
of  Canada  has  control  of  weights  and  measures  throughout  the  dominion,  and 
its  statute  provides  that  every  bontraci  made  in  the  dominion,  for  any  mer- 
chandise Agreed  for  by  weight  or  measure,  shall  be  deemed  to  be  made  and 
had  ao^rording  to  one  of  the  dominion  weights  or  measures,  ascertained  by  said 
act,  and,  if  not  so  made,  according  to  the  metric  system* 

On  Januar)'  31,  1880,  and  when  the  contract  of  that  date  was  entered  into 
by  and  between  the  said  Murchie,  acting  in  behalf  of  and  as  the  agent  of  said 
company,  and  E.  8.  Wheeler,  one  of  the  defendants,  and  acting  for  said  firm, 
each  of  said  parties  contracted  for  the  sale  and  purchase  of  gross  tons,  in 
accordance  with  said  custom,  and  each  understood  that  he  was  contracting  for 
tons  of  the  customary  weight, —  that  is,  of  two  thousand  two  hundred  and  forty 
pounds  each, —  and  each  knew  that  the  word  ^^  tons,*' as  used  in  said  contract, 
meant,  in  his  mind,  tons  of  two  thousand  two  hundred  and  forty  pounds  each; 
and  there  was  no  misunderstanding  between  said  persons  as  to  the  true  intent 
and  meaning  of  said  contract  The  plaintiff  duly  and  seasonably  objected  to 
any  evidence  in  regard  to  custom  or  usage,  or  the  understanding  of  Mr.  Mur- 
chie as  to  the  meaning  of  the  word  *^  ton,''  but  the  same  was  admitted,  and  t<> 
said  ruling  the  plaintiff  duly  and  seasonably  excepted. 

It  was  agreed  that  the  list  hereto  annexed,  and  marked  PlaintiS'j  Exhibit 
No  6,  corrtcily  shows  the  market  price  per  ton  of  old  iron  rails  in  the  mar- 
kets of  the  cities  of  New  York  and  New  Haven,  at  the  dates  respectively  as 
given,  and  that  a  ton  of  such  rails  or  other  scrap  iron,  when  quoted  for  the  mar- 
ket price  in  s^nd  markets,  means  a  ton  of  two  thousand  two  hundred  and  forty 
pounds,  the  duty  on  such  iron  being  $8  per  ton  of  two  thousand  two  hundred 
and  forty  pounds,  and  included  in  said  market  price.  The  damage  to  the 
piamtiff  by  reason  of  the  refusal  of  the  defendant  to  accept  said  one  thousand 
tons  was  the  sum  of  $11,000;  and  the  damage  by  reason  of  their  refusal  to 
accept  said  six  hundred  tons  was  the  sum  of  $5,400. 

The  defendants'  counsel  asked  Mr.  E.  S.  Wheeler,  the  only  defendant  who 
made  the  contract  or  had  any  knowledge  of  the  business,  the  foliowmg  ques- 
tions, to  each  one  of  which  the  witness  gave  the  answers  respectively  written 
m  response  to  the  respective  questions.  To  each  one  of  said  questions,  and  to 
each  one  of  said  answers,  the  plaintiff  objected  upon  the  ground  tliat  it  was 
immaterial.  The  question  and  answer  No.  2  was  admitted  to  contradict  a 
single  statement  in  the  testimony  of  Mr.  Murchie.  No.  8  was  admitted,  as 
was  also  the  other  testimony  in  regard  to  the  meaning  of  the  word  **  tons"  as 
used  in  said  contract,  because  a  decision  upon  the  question  of  admissibility 
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became  immaterial  in  view  of  the  plaintiflTs  conduct  in  tendering  gross  tons, 
and  to  avoid  dispute  agreeing  to  the  defendants'  constmction  of  the  cantract. 
No.  &  was  excluded.  The  remaining  questions  and  answers  were  considered 
to  be  properly  in  evidence  for  the  purpose  of  enabling  the  court  to  ascertain 
the  effect  of  the  silence  of  the  plaintiff  after  the  letter  of  February  2Sth  upon 
the  defendants'  previous  position  in  regard  to  the  coutract,  the  previous  poai'- 
tion  having  been  that  of  afHrmanoe.  To  the  rulings  against  the  objection  of 
the  plaintiff,  and  to  the  ruling  in  favor  of  the  objection  of  the  plaintiff,  the 
defendants  duly  and  seasonably  excepted. 

iVi>.  L  Between  January  21  and  February  17,  1S80,  did  you  have  any  oppor- 
tunities of  disposing  of  the  one  thousand  tons  of  rails  about  which  you  bad 
contracted  with  the  plaintiff?  Ans.  No.  1,  We  had  repeated  opportunities. 
Mr.  Murchie  called  on  Saturday,  January  31st,  and  on  Monday  we  could  have 
sold  the  rails  for  that  future  delivery  at  $1  per  ton  profit,  and  on  Tuesday  at  $5 
per  ton  profit. 

No,  S.  Do  you  know  of  any  manufactory  in  New  Haven  which  uses  old  iron 
rails?    Ana.  No.  jl.  No. 

No.  3.  State  the  object  for  which  you  bought  these  rails.  Ana.  No.  3.  I 
bought  these  rails  to  sell,  not  to  manufadura 

No.  4.  Had  you  other  opportunities  to  sell  these  rails f  Ana.  No.  4.  We  had 
other  op|K)rtunities  to  sell,  but  these  offers  were  firm  offers,  mad«  by  responsi- 
ble {parties. 

No.  6.  Why  did  you  not  take  these  offers?  Ana.  No.  6.  Because  Mr.  Mur- 
chie had  come  to  us  a  stranger,  representing  a  company  of  which  we  had 
never  before  heard,  bringing  no  letter  of  introduction,  and  showing  by  his 
conversation  that  he  was  not  familiar  with  old  rails,  and  because  he  bad 
sold  them  at  much  less  than  the  market  price  of  the  day.  I  had  grave  sus- 
picions whether  we  should  get  the  property,  and  the  amount  involved  was  so 
large  as  to  make  it  prudent  for  us  to  investigate  the  character  and  responsi- 
bility of  the  sellers.    That  investigation  we  could  not  make  without  some  delay. 

No.  6.  After  the  letter  of  February  17th,  did  you  make  any  attempt  to  sell 
the  iron?     Ans.  No.  6.  "So, 

No.  7.  Could  you  have  sold  it  at  a  profit  at  that  time?  An$.  No.  7.  We 
could  have  sold  at  a  large  profit. 

No.  8.  State  in  regard  to  the  truth  of  the  statements  made  in  your  letter  of 
February  2Sih.  Ana.  No.  8.  The  statements  made  in  our  letter  of  February 
28th  are  true.     It  correctly  states  our  understanding  of  the  contractw 

No.  9.  When  did  you  first  hear  of  the  statute  of  Connecticut  in  regard  to 
the  meaning  of  the  word  "ton?"  Ana.  No.  9.  I  first  heard  of  the  statute  of 
Connecticut  about  a  month  ago,  from  Mr.  Beach. 

The  statutes  of  New  Brunswick  (Consolidated  Statutes,  750)  provide  that 
'Uhe  contract  of  the  agent  of  any  corporation  within  the  scope  of  his  author- 
ity and  the  acts  of  a  corporation  shall  be  valid,  though  not  authenticated  by 
their  seal." 

The  plaintiff  did  not  intend  by  its  votes  February  16th,  or  by  the  letter  of  Feb- 
ruary 17th,  to  repudiate  or  abandon  the  contract  of  January  3ist  It  did  at- 
tempt by  said  votes  to  draw  from  the  defendants  a  modification  of  said  contract. 
The  defendants  did  not,  by  word  or  act,  prior  to  June  lOtb,  change  their  previous 
position  in  regard  to  the  contract,  which  position  is  stated  in  their  letter  of 

February  28th. 

658 


WHAT  CONSTITUTES  PERFORMANCE  AND  BliEACH.     g§  1808, 1389. 

§  1 868.  Contract  construed. 

The  conclasions  to  which  I  have  come  from  the  foregoing  facts  are  as  follows: 
L  That  the  president  of  the  company  was  fully  authorized  to  take  all  steps 
necessary  to  sell  the  iron  rails,  although  the  authority  was  not  conferred  by 
▼oto  of  stockholders  or  directors;  that  this  power  to  sell  was  not  limited  to  his 
personal  action,  but  that  he  was  also  fully  authorized  to  employ  substitutes  or 
agents,  and  that  James  Murchie  was  duly  authorized  to  make  the  contract  of 
January  31,  1S80.  ^ 

2.  That  the  questions  whether  parol  evidence  was  admissible  to  explain  the 
meaning  of  the  word  "ton,"  as  used  in  the  contract  of  January  31,  1880,  in 
view  of  the  statutes  hereinbefore  specified,  or  whether  parol  evidence  was  ad- 
missible to  alter  or  vary  the  meaning  of  the  word  from  that  given  in  said  stat- 
ntes,  or  either  of  them,  are  immaterial,  inasmuch  as  the  plaintiff,  by  its  conduct 
in  tendering  tons  of  two  thousand  two  hundred  and  forty  pounds  each,  and  by 
its  letters  of  June  14th  and  August  10th,  agreed,  for  the  purpose  of  avoiding 
dispute,  to  the  defendants'  construction  of  the  contract,  and,  in  fact,  admitted 
that  the  contract  should  be  taken  to  mean  gross  tons. 

3.  Neither  the  votes  of  February  10,  nor  the  letter  of  Mp^  Murchie  of  Feb- 
ruary 17,  1880,  can  fairly  be  considered  a  repudiation  of  the  contract,  or  an 
attempt  to  abandon  it.  The  directors  did  not  intend  or  want  to  repudiate  or 
abandon,  and  no  confirmation  of  the  contract  was  needed,  but  they  de:$ired,  by 
an  apparent  misunderstanding  of  the  terms  of  the  contract,  to  see  whether  the 
defendants  would  consent  to  such  a  modification  of  it  as  was  suggested  by  the 
addition  of  the  words  "of  two  thousand  pounds."  But  if  these  votes  were  a 
repudiation,  the  defendants,  by  their  letter  of  February  28th,  insisted  upon  the 
execution  of  the  contract  according  to  its  true  intent;  and  if  it  was  then  per- 
mitted to  them  to  treat  the  contract  as  at  an  end  by  reason  of  the  disingenuous 
conduct  of  the  plaintiflTs  directors,  they  refused  to  do  so,  and  continuously  held 
the  plaintiff  to  strict  performance.  When  the  plaintiff  performs,  the  defendant 
having  continuously  called  for  execution  of  the  contract,  it  is  not  competent 
for  him  to  refuse  to  accept  performance.  But  if,  upon  notice  by  the  promisor 
of  an  executory  contract  that  he  will  not  perform,  the  promisee  accepts  the 
situation,  and  treats  the  contract  as  at  an  end,  the  promisor  cannot  afterwards, 
by  changing  his  mind,  comi)el  the  promisee  to  accept  performance. 

§  1369.  The  law  of  executory  contracts.     The  rights  of  the  promisee. 

4.  The  silence  of  the  plaintiff,  after  the  letter  of  February  28th,  raises  a  more 
doubtful  question;  but  I  think, assuming  that  this  silence  amounf.ed  to  a  notice 
of  non-intention  on  its  part  to  complete  the  contract  for  gross  tons,  that  the 
defendants,  by  their  conduct,  treated  such  notice  of  non-intention  as  inoper- 
ative, and  insisted  upon  performance,  and  cannot,  when  the  plaintiff  is  rea  ly  and 
willing  to  perform,  refuse  to  accept  its  tender.  The  natural  effect  of  the  plaint- 
iff's silence,  alter  the  letter  of  February  28th,  was  to  create  great  unceit.iinty, 
and  to  cause  consequent  annoyance  and  pecuniary  loss  to  the  defendants^  Such 
pecuniary  loss  is  not  proved  here,  for  I  do  not  regard  Mr.  Wheeler's  answers  to 
questions  6  and  7  as  proving  any  loss  to  which  he  was  subjected  by  the  silence 
of  the  plaintiff,  but  cases  may  easily  arise  where  such  silence  would  be  very  in- 
jurious to  the  other  contracting  party,  and  would  be  very  censurable.  Assuming 
that  the  defendants  would  have  been  justified  in  regarding  this  silence  as  acon- 
tmaed  affirmation  of  the  construction  which  was  given  in  the  vote  of  the 
directors  to  the  contract,  and  as  a  wrongful  putting  an  end  to  it,  they  were 
silent  on  their  part,  and  continued  to  stand  on  the  letter  of  February  28th,  de- 
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tnanding  performanoe.  When  the  plaintiff  performs,  if  the  defendant  has  not 
declared  bj  bis  words  or  conduct,  in  regard  to  the  snbject-matter  of  the  con- 
tract, that  it  is  at  an  end,  but  has  kept  it  alive  and  demanded  fitlfillment,  he  is 
bound  to  accept  of  performanca  The  law  on  the  subject  is  stated  in  a  recent 
English  case  by  Chief  Justice  Cockborn  as  follows: 

^^  The  law  with  reference  to  a  contract  to  be  performed  al  a  future  time,  wbea 
the  party  bound  to  performance  announces  prior  to  the  time  his  intention  not 
to  perform  it,  as  established  by  the  cases  of  Hochster  v.  I>c*latour  and  the 
Danube  &  Blade  Sea  Co.  v.  Xenos  on  the  one  hand,  and  Avery  v.  Bowden, 
Read  v.  Iloskins,  and  Barwick  v^  Buba  on  the  other,  may  be  thus  stated:  The 
promisee,  if  he  pleases,  may  treat  the  notice  of  intention  as  inoperative,  and 
await  the  time  when  the  contract  Is  to  be  executed,  and  then  bold  the  other 
party  responsible  for  all  the  consequences  of  non-performance;  but  in  that  case 
he  keeps  the  contract  alive  for  the  benefit  of  the  other  party  as  well  as  his 
own ;  he  remains  subject  to  all  his  own  obligations  and  liabilities  under  it,  and 
enables  the  other  party  not  only  to  complete  the  contract,  if  so  advised,  not- 
withstanding his  previous  repudiation  of  it,  but  also  to  take  atlvantage  of  any 
supervening  circumstances  which  would  justify  him  in  declining  to  complete  it. 
On  the  other  hand,  the  promisee  may,  if  be  thinks  proper^  treat  the  repudiatioa 
of  the  other  party  as  a  wrongful  putting  an  end  to  the  contract,  and  may  at 
once  bring  brs  action  On  a  breach  of  it,  and  in  such  action  be  will  be  entitled 
to  such  damages  as  would  have  arisen  from  the  non-perfornianee  of  the  con- 
tract at  the  appointed  time,  subject,  however,  to  abatement  in  respect  of  any 
circumstances  which  may  have  afforded  him  the  means  of  mitigating  his  los&" 

5.  The  plaintiff  is  entitled  to  judgment  for  the  sum  of  $16,400,  with  interest 
at  six  per  cent,  upon  $11,000  from  August  1,  1880,  and  interest  apon  $5,400* 
from  October  1,  1880. 

PLAINTIFFS  EXniBIT  NO.  1. 

New  Havkn,  January  81 » 1880. 
James  Murchie,  Esq,^  Vice-President  New  Brunswick  <St  Canada  Railroad: 

Dear  t^iR  —  We  have  this  day  bought  of  you,  as  representative  ot  the  New  Brunswick  ^ 
Canada  Railroad  Company,  ODe  thousand  tons  old  rails,  for  delivery  in  New  York  or  New 
Haven  (at  our  options  at  |dO,  without  duty,  and  delivery  to  be  before  August  1st,  and  also 
two  (2)  to  six  hundred  tons  for  delivery  in  Ne\^  York  and  New  Haven,  between  August  1st 
and  October  Ist,  at  $28,  without  duty.  Terms,  in  each  case,  cash,  against  invoioe^  K  L,,  and 
insurance  policy  in  satisfactory  company.  Very  respectfully, 

£.  &  Wheeler  &  Co. 

PLAINTIFFS  EXHIBIT  NO.  2. 

New  Haven,  January  81,  1880. 
K  S.  Wheeler  db  Co.,  Neio  Haven: 

We  hereby  accept  your  order  of  thia  date,  and  will  deliver  rails  at  price  and  on  terms 
named.  Respectfully, 

New  Brunswick  &  Canada  R.  R  Ca 
James  Mcrchie,  Vice-President 

DEFENDANTS'  EXHIBIT  B. 

St.  Stepiisns^  February  17, 1880. 
Messrs.  E.  S.  Wheeler  A  Co.,  New  Haven-. 

Dear  Sirs — I  herewith  inclose  a  copy  of  resolution  passed  at  our  meettng  of  directors 
yesterday.  This  confirmed  the  sale  **  made  by  nie  to  yon,"  by  the  company,  which  was  done 
on  my  arrival  home.  The  car  wheels  and  cliaiuH  that  we  had  on  hand  were  sold  before  I 
came  home ;  we  will  have  a  large  quantity  by  the  time  we  sliip  our  rails.  Please  acknowledge 
the  above.  Yours  truly, 

Jambs  Murchib. 
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New  Brunswick  &  Cakada  Railboad  CoMPAyr. 
Minute  of  a  Resolution  Passed  at  a  Directors'  Meeting,  February  IS,  1880, 

Resolved,  That  the  following  sale  of  old  rails,  made  by  Mr.  James  Murchie  to  Messrs.  R  S. 
Wheeler  &  Co.,  New  Haven,  Connecticut,  be  confirmed: 

'*  Sold  Messrs.  E.  S.  Wheeler  &  Co.  one  thousand  tons  of  old  rails,  for  delivery  in  New  York 
or  New  Haven,  at  their  option,  before  August  the  Ist  next,  at  thirty  dollars  ($30)  per  ton  of 
two  thousand  pounds,  the  duty  to  be  paid  by  Wheeler  &  Co. ;  and  also  two  hundred  to  six 
hundred  tons  for  delivery  in  New  York  or  New  Haven  between  August  Ist  and  October  Ist, 
at  twenty-eight  ($28)  per  ton  of  two  thousand  pounds,  the  duty  to  be  paid  by  Wheeler  &  Co. 
In  each  case,  cash,  against  invoice,  bill  of  lading.    Insurance  policy  in  satisfactory  company. 

(True  copy.)  "  F.  H.  Todd,  President." 

DEFENDANTS'  EXHIBIT  D. 

New  Haven,  February  28, 1880. 
James  Mttrchie,  Esq.,  Vice-President  New  Brunswick  A  Canada  Railroad  Company,  St 
Stephens,  Canada: 

Dear  Sm*-*  We  received  duly  your  favor  of  the  17th  instant,  inclosing  what  purports  to  be 
a  certified  copy  of  a  resolution  adopted  by  the  directors  of  the  New  Brunswick  &  Canada 
Railroad  Company  in  reference  to  the  sale  of  old  rails  made  by  you,  on  behalf  of  that  com* 
pany,  to  us,  on  the  81st  ultimo.  We  assume  that  this  resolution  was  passed  merely  as  matter 
of  fonu,  and  a  copy  has  been  sent  us  for  our  information  solely,  as  no  mention  was  made  at 
the* time  of  the  negotiations  that  you  acted  subject  to  any  approval  by  your  company.  We 
understood  then,  and  understand  now,  that  the  sale  made  at  that  time  on  behalf  of  your 
company  was  an  absolute  and  final  unconditional  sale.  We  do  not  understand  further  that 
this  resolution  was  forwarded  to  us  with  the  view  of  in  any  way  modifying  that  sale  in  any 
of  its  terms. 

Furthermore,  we  understood  at  the  time,  and  now  understand,  that  the  number  of  pounds 
in  each  ton  of  this  contract,  there  being  no  contrary  specification  when  the  contract  was 
made,  was  not  two  thousand,  but  two  thousand  two  hundred  and  forty.  Old  rails,  like  other 
s^rap  and  like  pig  iron,  are  bought  and  sold  by  the  gross  ton,  not  only  in  this  market,  but  in 
every  foreign  market.  The  custom  of  the  trade  fixing  two  thousand  two  hundred  and  forty 
as  the  standard  number  of  pounds  in  a  ton  of  old  rails  is  universal,  and  can  be  excluded  from 
operating  on  contracts  only  by  distinct  conditions  fixing  some  other  quantity.  No  such  con* 
ditlons  were  mentioned  in  the  contract  of  your  company  with  us,  and  we  look,  therefore, 
for  the  delivery  of  the  rails  within  the  dates  named  in  the  contract  of  your  company,  and  in 
'* gross,*'  not  net,  tons.  We  make  no  doubt  but  that  your  understanding  of  that  contract  is 
in  accord  with  ours,  and  that  in  so  far  as  this  resolution  fixes  a  different  number  of  pounds 
for  each  ton,  that  it  so  fixes  them  by  an  oversight  on  the  part  of  the  directorj.  We  hope  to 
hear  from  you  at  your  early  convenience.  Very  truly  yours, 

[Signed]  E.  3.  Wheeler. 

DEFENDANTS'  EXHIBIT  E. 

69  Church  Street,  New  Haven,  Conn.,  June  14, 1880. 
Ifenrt.  E.  8.  Wheeler  A  Co.: 

Dear  Sirs  —  We  now  have  ready  for  delivery  the  one  thousand  tons  of  old  rails  sold  yoa 
January  81,  1880,  by  contract  of  sale  of  that  date,  made  by  you  and  James  Murchie,  as  repre* 
senting  the  New  Brunswick  &  Canada  Railroad  Company.  By  the  terms  of  that  contract 
the  one  thousand  tons  are  to  be  delivered  befor^  August  1st  next  in  New  York  or  New 
Haven,  at  your  option. 

You  will  please  inform  us  at  your  early  convenience  at  which  of  those  ports  the  rails  shall 
te  delivered. 

In  your  letter  to  James  Murchie,  as  rice-president  of  our  company,  of  February  28th,  last^ 
you  construe  the  contract  as  meaning  that  the  ton  of  rails  specified  in  that  contract  is  two 
thousand  two  hundred  and  forty  pounds,  or  the  gross  ton.  Now,  without  waiving  any  of 
our  rights  under  that  contract,  but  to  avoid  dispute,  we  tender  you  the  delivery  of  the  thou- 
Band  tons,  at  gross  weight  of  two  thousand  two  hundred  and  forty  pounds  to  the  ton,  and 
iMk  your  determination  whether  the  delivery  shall  be  made  at  New  Haven  or  New  York, 

New  Brunswick  &  Canada  Railroad  Co. 

By  F.  A.  Pike,  Special  Agent. 

vouvm— 86  m 
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DEFENDANTS'  EXHIBIT  F. 

(Copy.)  New  Haven,  June  15,  1880- 

New  Brunswick  <5r  Canada  Railroad  Co,: 

GKNTLEiiEN  —  Your  letter  of  yesterday,  advising  that  you  are  ready  to  deliver  to  us  ono 
thousand  tons  of  old  rails,  and  asking  us  to  designate  a  port  of  delivery,  is  received.  As  we 
do  not  recognize  the  existence  of  any  such  contract  of  sale  as  your  letter  contemplates,  we 
liave  no  instructions  to  offer  upon  the  subject.  It  is  true  that  we  tried  last  winter  to  buy  of 
you  one  thousand  gross  tons  of  old  rails,  at  a  prid§  which  would  hare  netted  us  a  large  profit ; 
but  this  we  had  to  lose,  as  your  company  insisted  they  were  selling  net  tons,  and  no  contract 
resulted  upon  which  we  could  base  our  sales.  Very  truly  yours, 

E.  S.  Wbseleb  &  Co. 

PLAINTIFF'S  EXHIBIT  NO.  Z. 

69  Chubch  Street,  New  Haven,  Conn.,  August  10,  1880. 
Messrs,  E.  8,  Wheeler  A  Co.: 

Dear  Sirs  —  By  the  terms  of  your  contract  with  the  New  Brunswick  &  Canada  Railroad 
Company  of  the  date  of  January  81,  1880,  you  bought  of  the  company  two  hundred  to  six 
hundred  tons  of  old  raila,  to  be  delivered  to  you  in  New  York  or  New  Haven  between  August 
1  and  October  1,  1880.  We  now  have  six  hundred  tons  of  such  old  rails  ready  for  delivery 
to  you,  and*  respectfully  inquire  at  which  port.  New  York  or  New  Haven,  you  wish  the  de- 
livery to  be  made.  * 

In  your  letter  to  James  Murchie,  as  vice-president  of  said  railroad  company,  of  February 
28th  last,  you  construe  the  contract  as  meaning  that  the  ton  of  rails  specified  in  that  contract 
is  two  thousand  two  hundred  and  forty  pounds,  or  the  gross  ton.  Now,  without  waiving  any 
of  our  rights  under  that  contract,  but  to  avoid  dispute,  we  tender  you  the  delivery  of  the 
six  hundred  tons  at  gross  weight  of  two  thousand  two  hundred  and  forty  pounds  to  the  ton, 
and  ask  your  determination  whether  the  delivery  shall  be  made  in  New  Haven  or  in  New 
York,  or  whetlier,  in  view  of  your  action  concerning  the  one  thousand  tons  mentioned  in  the 
same  contract,  a  delivery  at  all  shall  be  made. 

.Respectfully  yours. 

The  New  Brunswick  &  Canada  Railroad  Compaitt. 

By  John  W.  Allino,  Attorney. 

PLAINTIFFS  EXHIBIT  NO.  4 

New  Haven,  August  21, 1880. 
Tlie  New  DrunswicJc  <&  Canada  Railway  Company: 

Gentlemen —  We  have  your  favor  of  the  10th  inst.,  wherein  you  ask  shipping  instructions 
for  certain  old  rails  under  the  terms  of  an  alleged  contract  with  us.  Upon  the  15th  of  June 
la8t,  iu  answer  to  a  similar  request  from  you,  wo  stated  that  we  did  not  recognize  the  exist- 
ence of  any  silch  contract  and  that  we  therefore  had  no  instructions  to  offer.  Our  views  re- 
garding this  matter  have  undergone  no  change  since  our  last  letter  on  this  subject,  and  we 
d J  not  see  that  we  can  give  you  any  further  directions  regarding  the  disposition  of  the  rails 
named  by  you.  Truly  yours, 

K  S.  Wheeler  &  Co. 

PLAINTIFFS  EXHIBIT  NO.  6. 
KfiW  Brunswick  &  Canada  Railroad  Company  t?.  E.  S.  Wheeler  &  Co. 

(United  States  Circuit  Court,  District  of  Connecticut.    April  Term,  1883.) 

In  the  above  case  it  is  agreed  that  the  following  list  correctly  shows  the  market  price  per 
ton  of  old  iron  rails  in  the  markets  of  the  cities  of  New  York  and  of  New  Haven,  at  the  dates 
respectively  as  given,  and  that  a  ton  of  such  rails  or  other  scrap  iron,  when  quoted  for  the 
market  price  in  said  markets,  means  a  ton  of  two  thousand  two  hundred  and  forty  pounds, 
the  duty  on  such  iron  being  $S  per  ton  of  two  thousand  two  hundred  and  forty  pounds,  and 
included  iu  said  market  price. 

It  is  also  agreed  (subject  to  the  plaintiffs  right  of  objection  to  the  admission  of  evidence 
to  prove  the  fact)  that  a  ton  of  said  rails,  or  other  scrap  iron,  when  contracted  for,  or  bought 
0r  Bold  in  said  market  by  the  uniform  usage  or  custom  of  those  markets,  means,  and  at  the 
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date  of  said  alleged  contract  in  controversy  meant,  a  ton  of  two  thousand  two  hundred  and 
forty  pounds,  unless  the  terms  of  the  contract  evidenced  a  different  meaning  upon  its  face. 

Plaintiffs, 

By  IXQERSOLL  &  Aliing. 
Defendants  reserving  right  to  offer  evidence  consistent  with  stipulation. 

By  John  a  Beach. 

[Hero  followed  a  list  of  the  prices  of  "  old  T  rails  in  New  York,  as  reported 
in  the  New  York  Commercial  IJulletin."] 

§  1370.  Perforraanee  iiecessary  to  recovery.—  A  fulfillment  by  one  party  of  the  terms  of 
a  contract  to  be  performed  by  him  is  an  essential  condition  to  his  right  to  recover.  So,  where 
libelant  chartered  a  steam-tug  to  use  in  certain  dredging  operations,  and  agreed  to  furnish  her 
with  supplies  and  pay  her  expenses,  but  failed  in  both  particulars,  upon  the  filing  of  a  libel 
for  breach  of  contract  on  the  part  of  the  owner  in  taking  the  tug  from  the  libelant's  service, 
it  was  held  that  the  libel  must  be  dismissed.    The  Alida,*  12  Fed.  R.,  843. 

§  1371.  Suit  for  price  — Plaintiff  mast  show  performauoe.— In  an  action  to  recover  the 
price  of  goods  contracted  for,  the  burden  of  proof  is  on  the  plaintiff  to  show  a  compliantce 
on  bis  part  with  the  terms  of  the  contract.    Pope  v.  Filley,*  3  McC,  190. 

§  1373.  The  vendor  in  a  contract  for  the  sale  of  goods  cannot  recover  the  contract  price 
unless  he  proves  a  tender  of  the  goods  called  for  by  the  contract,  and  a  compliance  on  his 
part  with  all  the  other  material  provisions  thereof.    Ibid, 

§  1373.  Refasal  hj  one  party  to  allow  the  other  to  perform.—  By  the  terms  of  their  hir-* 
ing  the  crew  of  a  fishing  vessel  were  to  help  **make"  the  fish,  but  on  arrival  in  port  the 
owners  declined  to  allow  them  to  make  the  fish  at  that  time.  The  crew  then  waited  two 
months,  ready  at  all  times  to  do  the  work,  but  the  owners  refused  to  allow  them  to  do  so. 
Held^  that  as  the  crew  were  ready  to  perform,  and  performance  was  refused  by  the  owners, 
it  most  be  held  to  be  waived,  and  the  readiness  of  the  crew  held  to  be  equivalent  to  perform-* 
ance.    Goodrich  v.  The  Barque  Domingo,  1  Saw..  184. 

^1374.  Performanee  by  one  of  what  is  necessary  to  a  compliance  by  the  other.—  Where 
a  contract  by  its  terms  imposes  upon  one  party  the  necessity  of  large  expenditures  in  prepara- 
tion,  and  a  continuous  readiness  to  perform,  the  law  implies  a  duty  in  the  other  party  to  do 
whatever  is  necessary  for  him  to  do  to  enable  the  other  to  comply  with  his  promise  or 
covenant.    United  States  v.  Speed,  8  Wall.,  84. 

g  1375.  Time  of  performance  where  an  act  is  to  be  done  at  a  certain  day  and  place.-^ 
[f  money  is  to  be  paid  or  any  other  act  to  be  performed  on  a  certain  day,  at  a  certain  place, 
the  legal  time  of  performance  is  the  last  convenient  hour  of  the  last  day  for  transacting  the 
business.  This  rule  is  established  for  the  convenience  of  both  parties,  that  neither  may  be 
compelled  unnecessarily  to  attend  during  the  whole  of  the  day.  But  if  the  parties  meet  at 
the  agreed  place  any  time  during  the  day,  a  tender  and  refusal,  though  not  at  the  last  con-* 
venient  hour,  is  sufficient,  for  neither  party  is  put  to  inconvenience.  Savary  v.  Goe,  8  Wash., 
141. 

§  137G.  If  the  place  of  performance  of  a  contract  be  fixed,  and  a  party  is  to  do  the  act  on 
or  before  a  certain  time,  or  has  the  whole  of  a  fixed  period  to  do  it  in,  he  cannot  plead  a 
readiness  to  perform,  or  a  want  of  readiness  on  the  part  of  the  other  party,  at  any  time  prior 
to  the  last  convenient  hour  of  the  last  dav.  The  reason  for  this  is  that  neither  party  may  be 
put  to  the  inconvenience  of  being  obliged  at  all  times  to  be  ready.    Ibid. 

§  1S77.  Acts  to  be  done  at  the  same  time— Offer  to  perform  —  Reasonable  time.-* 
Plaintiff  and  defendants  were  partners,  and  the  former  agreed  to  sell  his  interest  in  the  firm, 
in  payment  for  which  the  defendant  F.  was  to  give  his  personal  note  for  $3,000,  and  defend* 
ant  W.  was  to  give  plaintiff  a  deed  of  certain  lands.  Upon  the  execution  of  the  note  and  the 
deed,  plaintiff  was  to  execute  to  defendants  a  deed  of  all  his  interest  in  the  firm,  and  defend^ 
ants  were  to  execute  to  him  a  mortgage  back.  It  was  the  intention  of  the  parties  that  the 
deeds,  note  and  mortgage  should  be  executed  and  exchanged  at  the  same  time,  viz..  May  1, 
1843.  HM,  that  neither  party  could  sue  for  a  breach  of  the  agreement  without  first  liaving 
offered  to  perform  on  his  part,  or  show  some  excuse  for  not  doing  so ;  that  the  offer  to  per-* 
form  must  be  made  within  a  reasonable  time,  and  that,  as  plaintiff  had  not  alleged  a  perform- 
ance on  his  part  on  or  before  May  1, 1842,  a  demurrer  would  lie.  Barbee  v,  Willard,*  4  McL., 
856. 

§  1878.  Acts  to  be  done  at  the  same  time— Offer  to  comply  or  excuse  necessary  to  re* 
covery. —  Where  by  the  terms  of  a  contract  the  agreement  of  one  of  the  parties  is  to  do  an 
act  by  a  time  specified,  in  consideration  of  which  the  other  party  is  to  do  another  act  at  the 
•amo  time,  the  party  in  default  cannot  sue  for  a  violation  of  the  agreement,  or  insist  on  its 
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specific  performance,  without  showing  an  offer  to  comply,  or  a  sufficient  excuse  for  not  doing 
BO.     McNamara  v.  Gaylord,*  1  Bond,  803. 

§  1379.  Equity  will  not  treat  time  a»  of  the  essence  of  a  contract  whan  compensation  can 
be  made  for  its  lapse,  or  in  case  of  an  offer  which  requires  acceptance  to  make  it  a  contract. 
French  V.  Hay,  23  Wall,  236. 

§  ISSO.  Condition  precedent  —  No  time  ilxed  —  Reasonable  time.—  Where  the  parties  to 
a  contract  have  fixed  no  time  wltliin  which  a  condition  precedent  shall  be  performed,  the  law 
will  imply  that  a  reasonable  time  is  to  be  allowed.    Green  v.  Town  of  Dyersburg,  2  Flip.,  499. 

g  1881.  Reasonable  time  —  Parol  evidence.—  If  a  contract  to  manufacture  and  deliver 
Etrticles  does  not  mention  the  time  at  which  they  are  to  be  delivered,  the  law  declares  that  they 
are  deliverable  within  a  reasonable  time.  A  verbal  agreement  to  deliver  them  at  a  specific 
time  cannot  be  proved.  But  parol  evidence  of  conversations  may  be  given  to  show  what,  at 
the  time,  the  parties  considered  to  b6  a  reasonable  time ;  and  what  is  in  fact  a  reasonable  time 
is  to  be  shown  by  parol.  Cocker  v.  Frankliu  Hemp  and  Bagging  Co.,*  3  Sumn.,  530;  S.  C,  1 
Story,  332. 

g  18S2.  Composition  mnst  be  paid  punctnally — Creditor  not  boand  till  performance.— 
In  cases  of  composition,  where  the  debtor  agrees  to  pay  a  less  sum  in  discharge  of  a  contract, 
he  must  pay  punctually,  for  until  performance  the  creditor  is  not  bound.  Clarke  v.  White, 
12'Pet.,  191. 

§  1883.  Contract  to  furnish  a  qnantitj  of  goods  at  a  certain  time  —  Wliat  is  a  sniRciont 
compliance. —  Where  a  contract  is  made  for  furnishing  a  quantity  of  merchandise  at  a  given 
place  within  a  given  time,  it  is  not  necessary  that  a  formal  tender  bo  made  of  the  whole 
amount.  It  is  sufficient,  if  the  defendants  have  not  accepted,  that  a  part  of  it  be  actually 
tendered  in  time,  and  that  an-angements  have  been  made,  and  the  plaintiffs  are  ready  to  sup- 
ply the  rest.     Hughes  v.  United  States,*  4  Ct.  CI.,  73. 

§1884.  Article  to  be  delivered  on  a  certain  day— Performance  waiyed  of  rendered 
unnecessary.—  If  a  party  contracts  to  manufacture  and  deliver  an  article  by  a  certain  day,  he 
is  bound  to  furnish  it  by  that  day,  unless  delivery  at  that  time  is  waived  or  rendered  unneces- 
sary by  the  other  party.    Chicago  v.  Greer,  *  9  Wall.,  726. 

§1385.  Time  of  performance  extended  by  modiflcntion.— A  modification  of  a  contract 
which  is  to  be  performed  vnthin  a  certain  time,  which  necessitates  an  additional  time  for  its 
performance,  implies  that  such  an  extension  will  be  allowed  for  performance  as  is  necessitated 
by  the  modification.     Manufacturing  Co.  v.  Uaited  States,  17  Wall.,  595. 

§  1888.  Release  of  performance.—  G.,  through  F.,  his  supercargo,  purchased  of  C.  at  Canton 
a  quantity  of  teas  stipulated  to  be  fresh,  pri  m?,  and  of  the  first  chop.  Held,  that  the  fact  that  F. , 
without  examination,  stated  the  teas  to  be  of  the  first  quality,  did  not  release  C.  from  the 
obligation  of  the  contract  to  furnish  teas  of  the  quality  prescribed.  Gilpin  v,  Consequa,* 
8  Wash.,  184. 

§  1387.  Tendef  of  performance  —  Rcfasal  to  accept.—  One  who  is  bound  by  contract  mnst 
either  perform  or  offer  to  perform;  but  if  the  other  party,  by  his  conduct,  refuses  to  accept  a 
tender,  none  is  necessary.  After  the  offer  has  been  made  the  other  party  cannot  say  that  the 
party  making  the  offer  would  not  have  performed  it     Blight  v,  Ashley,*  Pet.  C.  C,  15. 

§  1S88.  Work  to  be  paid  for  in  stoclL  —  Demand  and  tender.— In  an  action  against  a  cor- 
poration for  work  and  labor  done  under  a  sealed  contract,  by  which  the  plaintiff  agreed  to  re- 
ceive the  stock  of  the  corporation  in  payment,  he  may,  if  he  has  performed  his  part,  recover 
for  the  balance  due  him,  without  a  demand  or  tender  of  the  stock.  Hallihan  v.  Corporation 
of  Washington,*  4  Cr.  C.  C,  304. 

§  1380.  Tender  upon  condition.— A  tender  is  not  good  if  the  party  annexes  to  it,  as  a  con- 
dition precedent,  a  release  which  he  has  no  right  to  require.  Two  parties  agrqed  to  submit 
matters  in  dispute  to  arbitration.  The  debtor  agreed  to  pay  the  award  in  certain  bills  of  ex- 
change or  in  money,  and  on  such  payment  the  creditor  agreed  to  give  him  a  full  release  and 
discharge,  or  he  agreed  to  accept  from  the  debtor  the  conveyance  of  a  certain  tract  of  land 
at  a  certain  sum,  and,  if  the  award  was  less  than  such  sum,  he  promised  to  pay  the  difference. 
The  award  being  for  a  less  sum,  the  debtor  ma^le  a  tender  of  the  title  papers  on  the  condi- 
tion that  a  release  should  first  be  executed  and  delivered  to  him.  Held,  that  the  condition  was 
one  on  which  he  had  no  right  to  insist,  and  that  the  tender  waa  consequently  insufficient. 
Hepbm-n  i\  Auld,  1  Cr.,  330. 

•  §  1301).  Estoppel  from  claiming  a  non-performance.—  The  owner  of  property,  delivered  to 
another  for  the  purpose  of  liaving  repairs  and  additions  made  thereto,  is  not  estopped,  by 
taking  possession  of  the  property  for  the  purpose  of  testing  the  work  done,  to  deny  the  ful- 
fillment of  the  agreement  in  relation  to  such  repairs  and  additions.  The  Isa&c  Newton,* 
Abb.  Adm.,  11. 

§  1301.  Where,  by  the  terms  of  a  contract,  work  is  to  be  done  under  the  superintendence 
of  the  employer,  and  payments  are  to  be  made  from  time  to  time  as  the  work  progressesi  tiie 
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fact  that  the  employer  continues  to  superintend  the  work  and  make  payments  thereon  after 
the  time  limited  for  the  performance  of  the  work  has  expired,  estops  him  from  claiming  any 
damages  for  the  delay  beyond  such  expenses  and  disbursements  as  are  incurred  in  conse- 
quence of  the  prolongation  of  the  work.     Ibid, 

g  1393.  Non-pcrformanee  by  plaintiff  may  be  shown  nnder  general  issne.-- Under  the 
general  issue  in  an  action  of  assumpsit  upon  the  com»ion  counts,  the  defendant  may  show 
that  the  contract  was  special,  or  that  the  goods  were  not  as  represented.  Dawes  i>.  Peebles,* 
«  Ft?d.  R.,  856. 

§  1893.  Contract  to  deliyer  beef  for  a  year— Delirery  for  part  of  the  year.— Where  a 
party  contracted  to  deliver  rations  of  beef  for  a  year»  he  cannot  recover  for  beef  furnished 
for  a  pare  of  the  year,  unless  the  breach  was  owing  to  the  fault  of  defendant.  Krouse  v. 
Deblois,*  1  Cr.  C.  C,  156. 

§  1394.  Where  a  person  contracts  for  a  certain  qnallty  of  goods,  he  is  not  bound  to  fe- 
ceive  any  other  quality.     Ladd  v.  Dulany,*  1  Cr.  C.  G.,  583. 

g  1895.  Non-performance  of  another  contract  made  at  the  same  time  shown  in  defense.— 
The  president  of  a  locomotive  manufacturing  company  contracted  in  writing  to  purchase 
certain  shares  of  railway  stock,  and  pay  therefor  in  cash  '*on  the  delivery  of  the  last  engine 
of  the  twelve"  from  the  locomotive  manufacturing  company  of  which  he  was  president. 
Fourteen  engines  being  delivered  the  president  was  sued  on  his  contract,  and  it  was  held  that 
he  was  entitled  to  show  a  certain  contract  entered  into  with  the  company  on  the  same  day  for 
the  manufacture  of  twelve  locomotives,  and  that  not  all  of  these  twelve  had  been  delivered. 
Rutland  &  Burlington  R'y  Co.  v,  Crocker,  4  Blatch.,  180. 

§1396.  Substantial  compliance  —  Contract  to  superintend  factory  — Snporintendence 
of  rebaiiding, —  L.  contracted  orally  with  P.  to  superintend  the  latter*s  glass  manufactory  as 
foreman  at  a  certain  price  per  week,  and  P.  agreed  that  at  the  end  of  eight  months  he  would 
transfer  to  L.  an  interest  in  the  works  valued  at  $600,  or  he  would  pay  him  the  money.  In 
about  two  months  the  glass  works  burned.  L.  superintended  their  rebuilding  for  about  two 
months,  and  just  before  the  rebuilding  was  finished  the  parties  entered  into  a  written  agree- 
ment to  the  same  effect  as  the  previous  oral  one.  L.  continued  in  P.'s  employ  for  nearly  a 
year,  and  at  the  end  of  eight  months  elected  to  take  the  $600.  Held,  that  L.  was  entitled 
thereto,  and  that  he  had  substantially  complied  with  the  terms  of  the  contract.  Langdon  v. 
Purdy,*  1  MacArlh.,  24. 

§  1897.  Performafice  by  sub-contractor  which  would  not  have  been  a  performance  by 
the  contractor. —  A  contractor  having  agreed  to  build  a  jail,  to  furnish  the  materials,  and  to 
conform  to  certain  plans  and  specifications,  the  erection  of  the  building  being  subject  to  the 
approval  of  a  superintendent,  who  had  authority  to  stop  the  work  if  it  was  not  proceeding  ac- 
cording to  the  requirements  of  the  contract,  entered  into  a  contract  with  a  subcontractor,  to 
furnish  and  put  in  the  ironwork  according  to  the  specifications  and  plans  of  the  original  con- 
tract The  subcontractor  not  having  agreed  that  his  work  should  be  subject  to  the  approval 
of  the  superintendent,  it  was  held  that  he  might  recover  of  the  original  contractor  for  his 
work,  if  in  compliance  with  the  plans  and  specifications,  or  if  such  compliance  bad  been 
waived,  although  such  work  had  been  condemned  by  the  superintendent  and  the  contractor 
required  to  replace  a  portion  of  it.    Woodruff  v.  Hough.*  1  Otto,  596. 

S  189S.  Partial  performance  — Open  account- Where  a  party  agrees  to  transport  a  cer- 
tain amount  of  freight  within  a  certain  time,  at  a  certain  rate  per  ton,  and  only  a  part  is 
transported,  the  demand  cannot  be  regarded  as  an  open  account  The  contract  was  the 
foundation  of  the  claim,  and  though  not-  fulfilled  according  to  its  letter,  yet  with  the  qualifi- 
cations which  the  law  imposes,  it  determines  the  respective  liabilities  of  the  parties.  Railroad 
Ca  V.  Lindsay,  4  Wall.,  655. 

g  139!).  Performance  by  and  assignment  to  third  person,  and  action  by  him  against 
original  contractor. —  A  contractor  being  unable  to  perform  his  contract,  a  third  person,  at 
the  request  of  the  two  parties  to  the  contract,  performed  the  contract  and  took  an  assignment 
of  the  contract  Heid,  that  such  third  party  could  not  maintain  an  action  on  the  contract 
against  the  original  contractor.    Jones  v,  Smoot,*  2  Cr.  C.  C,  207. 

g  1400.  Performance  of  an  agreement  to  take  back  land  given  for  a  purchase,  if  the 
other  party  shall  elect — A  surviving  partner  purchased  of  the  executor  of  his  deceased 
partner  all  the  interest  of  the  estate  of  the  latter  in  the  partnership  property.  As  a  part  of 
the  consideration  he  conveyed  certain  lands  to  the  executor,  agreeing  to  take  them  back,  at 
the  end  of  five  years  and  pay  money  instead,  if  the  executor  should  so  elect.  It  was  held 
that  the  rights  of  the  parties  respectively  nnder  this  contract  became  fixed,  when,  at  any  time 
before  the  expiration  of  the  five  years,  the  executor  made  the  election  and  gave  the  other 
proper  notice ;  that  either  party  could  then  require  the  other  to  perform  at  the  expiration  of 
the  time,  but  that  neither  could  insist  on  the  default  of  the  other  so  long  as  he  was  himself 
in  default;  and  that  neither  party  having  offered  to  perform  on  the  day,  either  oould  af ter« 
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Tfards  insist  on  performance  by  the  other  by  relieving  himself  of  his  own  default  by  perform- 
ance or  an  offer  to  perform.    Brown  t\  Slee,*  13  Otto,  828. 

§  1401.  Abandonment  of  work  on  failure  of  the  other  party  to  make  the  stipulated  ptty- 
monts. —  A  contract  for  the  building  of  a  canal  provided  that  the  canal  company  should  make 
certain  payments  at  certain  times  as  the  work  progressed.  The  payments  not  being  made 
the  company  abandoned  work.  Held,  that  they  had  the  right  so  to  do;  that  the  fault  was 
with  the  canal  company ;  that  tliey  could  recover  for  the  work  done  up  to  the  time  of  quit- 
ting, even  if  it  was  some  days  after  the  failure  of  the  company  to  make  the  proper  payments, 
and  this  though  the  contract  provided  that  interest  at  a  certain  rate  should  be  paid  on  all  de- 
ferred payments.    Canal  Co,  v.  Gordon,  6  Wall.,  568- 

§  1402.  Performance  of  contract  to  recover  bonds.—  By  written  contract  defendants 
agreed  to  pay  plaintiff  a  certain  proportion  of  the  value  of  certain  bonds  which  had  been 
fiaudulently  obtained  frond  them,  provided  plaintiff  recovered  the  bonds.  The  bonds  were 
recovered  by  the  police  of  Memphis  and  re-delivered  there  to  defendants.  HeZd,  that  to  en- 
title plaintiff  to  his  reward  he  must  show  that  the  police  of  Memphis  recovered  the  bonds 
through  information  furnished  by  him.     Franklin  v,  Heiser,*  6  Blatch.,  420. 

§  1403.  Failare  of  seller  to  pack  goods  in  good  order  as  stipulated  —  Sleasnre  of  dam- 
ages.—  The  plaintiffs  purchased  of  the  defendants  a  quantity  of  pork  at  Madison,  Indiana, 
for  the  English  market.  The  defendants  agreed  that  it  should  be  put  up  in  prime  order,  and 
the  packing  was  superintended  by  the  plaintiffs'  agent.  The  meat  was  shipped  via  New  Or- 
leans and  Baltimore.  At  Baltimore  the  meat  was  found  to  be  spoiled.  In  an  action  for 
damages  the  court  Instructed  the  jury  that  as  the  pork  was  inspected  and  delivered  to  the 
agent  of  the  plaintiffs  at  Madison,  and  as  there  was  no  warranty  of  the  article,  or  that  it 
should  pass  inspection  at  Baltimore,  there  could  be  no  recovery  if  the  pork  was  put  up  in 
good  order  by  the  plaintiffs;  that  if  the  pork  was  not  in  good  order  or  there  was  any  deception 
in  packing  it,  which  caused  its  condition  at  Baltimore,  the  defendants  were  responsible,  and 
that  in  that  case  the  measure  of  damages  is  the  difference  between  the  article  contracted  for 
and  that  delivered ;  and  that  if  the  pork  was  put  up  in  good  order  the  defendants  were  not 
liable  for  any  subsequent  injury,    Lawrence  v.  White,*  5  McL.,  108. 

§  1404.  Sale  of  goods  to  be  shipped  as  soon  as  possible — Reasonable  diligence.—  A  contract 
for  the  sale  of  goods  provided  that  they  should  be  shipped  ''  as  soon  as  possible."  Ileld,  that 
this  provision  required  the  sellers  to  use  reasonable  diligence,  and  that  if  the  goods  were 
shipped  by  the  first  conveyance  then  it  was  complied  with.    Pope  v.  Filley,*  3  McC,  190. 

§  1405.  Contract  to  seil  and  deliver  — When  falfllled.— A  contract  for  the  sale  and  de- 
livery of  a  quantity  of  railroad  iron  is  not  fulfilled  until  the  iron  is  delivered ;  the  seller  is 
liable  for  a  loss  at  sea.    Thompson  v,  Cin,,  Wil.  &  Z.  R.  Co.,*  1  Bond,  152. 

§  140Gw  Sale  by  sample— Goods  selected  by  agent  of  buyer— Liability  on  warranty  — 
Fraud  in  sending  inferior  goods. —  In  case  of  a  contract  for  the  sale  of  teas  to  corre82K>nd  in 
quality  with  sample  chests  to  be  selected  by  A.,  if  A.  selects  and  marks  ail  the  chests,  the 
vendor  is  not  liable  on  his  warranty,  and  is  only  liable  for  a  fraud  in  imposing  on  the  vendee 
teas  apparently  of  a  particular  quality,  but  really  of  a  different  and  inferior  quality.  Che- 
ongwo  V.  Jones,*  8  Wash.,  359. 

§  1407.  Sale  of  goods  not  subject  to  examination  —  Implied  warranty  —Time  given  to 
test  the  article — Rescission  by  giving  notice — Return  accepted  without  objection.—  In  an 
action  to  recover  the  price  of  soda  apparatus  sold  by  plaintiff  to  defendant,  tlie  court  in- 
structed the  jury  that  if  the  plaintiff,  without  the  defendant  having  an  opportunity  of  exam- 
ination, agreed  to  supply  him  with  a  soda  apparatus,  the  law  implied  the  undertaking  that  it 
should  reasonably  answer  for  the  purpose  for  which  it  was  intended  by  the  parties ;  that  if  it 
did  not  answer  that  purpose,  and  the  defendant  had  by  the  contract  a  certain  time  to  test  it, 
he  had  a  right  to  reject  it,  by  giving  notice  at  the  end  of  that  time,  but  was  liable  for  the 
price  if  he  did  not  give  such  notice;  that  the  defendant  was  not  rendered  liable  by  using  it 
for  a  short  while  after  that  time,  having  given  the  plaintiff,  whose  duty  it  was  to  take  it 
away,  notice  to  come  and  take  it  away ;  and  that  if  it  was  afterwards  returned  to  the  plaint- 
iff, even  though  it  fulfilled  the  conditions  of  the  contract,  and  kept  by  him  without  objection, 
he  could  recover  only  the  difference  between  the  price  and  the  value  of  the  apparatus  as  re- 
ceived on  its  return.    Dawes  t?.  Peebles,*  6  Fed.  R.,  856. 

§  1408.  Contract  t'O  carefully  loan  money  and  take  security.—  It  seems  that  a  contract 
diligently  and  carefully  to  lend  money  and  take  security  therefor  is  fulfilled  by  taking  a  good 
mortgage  and  delivering  it  unrecorded  to  the  mortgagee.    Turton  v.  Dufief,  6  Wall.,  422. 

§1400.  Slaves  hired  for  voyage  — Liability  for  their  escape.— Where  the  owner  of 
slaves  hires  them  for  a  voyage  to  the  master  of  a  vessel,  he  takes  the  risk  of  their  escaping 
in  consequence  of  the  master's  resorting  to  any  of  the  contingent  termini  of  the  voyage. 
And  where  the  slaves  are  hired  as  mariners  generally,  the  master  is  not  liable  for  a  miscon- 
struction of  his  ordors  in  going  to  the  place  at  which  the  slaves  escape,  such  place  being 
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mentioned  in  liis  orders  as  the  final  destination  of  the  vessel  in  the  event  that  he  could  not 
proceed  to  other  places  mentioned.     Beverly  v,  Brooke,*  2  Wheat,  100. 

§  1410.  QnantQm  meruit,  ivhere  the  plaintiff  has  abandoned  the  work  before  comple- 
tion,—  Where  a  party  contracts  to  do  certain  work,  but  abandons  it  before  it  is  finished,  he 
cannot  recover  upon  a  quantum  meruit  for  the  work  done.  Lewis  v,  Esther,*  2  Cr.  C.  C, 
423. 

§  1411.  Promise  to  send  money  by  express  ~  Delay  caused  by  bad  roads.— Where  the 
time  for  payment  under  a  contract  is  not  fixed  definitely,. but  the  party  who  is  to  pay  agrees 
to  send  it  to  the  other  by  express,  and  the  other  agrees  so  to  receive  it  by  express,  a  delay  of 
a  few  days,  caused  by  the  badness  of  the  roads,  is  immaterial,  if  the  money  is  forwarded  at 
the  proper  time.    Halsey  v.  Hurd,  6  McL.,  lOG. 

g  1412.  Interest  allowed  in  Judgment  for  sum  acknowledged  to  be  due  for  breach  of 
contract  presumed  to  be  correct. —  Where  an  action  is  brought  for  a  sum  acknowledged  by 
note  to  be  due  to  plaintiff  in  consequence  of  breach  of  contract  by  defendant,  and  not  upon 
the  note,  a  judgment  in  the  trial  court  for  lawful  interest  demanded  in  the  petition,  to  which 
no  objection  or  exception  is  taken,  will  be  presumed  by  the  supreme  court  to  be  correct,  al- 
though the  interest  contracted  for  in  the  note  is  usurious  under  a  law  which  forfeits  the 
entire  interest  so  contracted  for.    Newell  v.  Nixon,*  4  Wall.,  572. 

§1418.  Interest  account  between  buyer  and  seller  — Balance  not  to  exceed  a  certain 
amount  —  Excess  of  the  limit  —  Stoppage  in  transit  — Breach.—  Where  there  is  a  dealing 
between  merchants  for  successive  cargoes  of  merchandise  upon  time,  for  which  notes  of  hand 
aro  to  be  given,  payable  from  the  date  of  the  ascertainment  of  the  quantity  of  each  cargo, 
and  an  arrangement  is  afterwards  made  for  the  substitution  of  an  interest  account  for  the 
notes  which  are  to  be  given ;  and,  in  that  arrangement,  the  seller  stipulates  that  the  allowance 
of  the  interest  account  shall  depend  upon  tlie  continuance  of  the  original  time  credit,  and 
that  the  buyer's  balance  on  account  shall  always  be  imder  a  certain  sum;  and  the  bu3*er 
exceeds  that  amount,  and  refuses  to  make  a  remittance  or  payment,  upon  the  call  of  (he  seller 
to  bring  the  account  within  that  sum,  the  seller  may  arrest  the  further  delivery  of  any  cargo 
or  cargoes,  though  the  same  are  in  the  course  of  being  delivered  to  the  buyer  upon  the  seller's 
indorsement  of  the  bills  of  lading  and  invoices.  Such  arrest  of  delivery  is  not  a  breach  of 
the  contract  and  will  not  prevent  a  recovery  for  merchandise  actually  received  by  the  buyer. 
In  the  absence  of  all  understanding  between  the  buyer  and  seller  that  any  cargo  which  has 
been  delivered  and  not  paid  for,  though  notes  of  hand  have  been  given  for  the  same,  is  not  to 
be  considered  within  the  new  arrangement,  such  cargo  must  be  taken  into  the  computation 
in  ascertaining  whether  the  balance  due  by  the  buyer  exceeds  the  amount  of  credit  allowed 
to  him.    Masters  v.  Barreda,*  18  How.,  489. 

g  1414.  Contract  arising  oat  of  receipt  of  public  money  — Bond  for  performance  of 
duty. —  The  simple  contract  arising  out  of  the  receipt  of  public  money  by  an  ofiScer  is  not 
extinguished  by  his  official  bond  executed  for  the  faithful  performance  of  his  duty  as  such 
officer.    Walton  V.  United  SUtes,  9  Wheat.,  035. 

§1415.  Contract  to  carry  malls  — Annulled  by  statute- Recovery.— The  government 
entered  into  a  contract  with  a  steamship  company  for  the  carrying  of  the  mail  at  a  certain 
sum  per  year  for  a  certain  number  of  trips  per  year.  The  contract  was  annulled  by  statute 
after  a  voyage  had  commenced  but  before  it  had  been  completed.  Held,  that  the  annul- 
ment of  the  contract  did  not  defeat  the  right  of  the  company  to  recover  compensation  lor 
the  voyage  then  in  progress.    Steamship  Co.  v.  United  States,  18  Otto,  729. 

§  1410.  Transfer  of  note  received  as  conditional  payment— If  a  promissory  note  has 
been  received  by  the  vendor  of  property  as  a  conditional  payment  therefor,  and  has  been  by 
him  transferred  to  a  third  party,  he  cannot  maintain  a  suit  for  the  price  of  the  goods.  Harris 
«.  Johnston.  8  Cr.,  817. 

g  1417.  Work,  whether  done  in  performance  of  an  original  agreement  or  under  a  new 
contract. —  A  dry  duck  company  contracted  to  raise  and  dock  a  steamer  for  $150.  While 
endeavoring  so  to  do  a  bulkhead  of  the  dock  burst  and  the  work  was  delayed.  On  the  re- 
pair of  the  dock  the  work  was  done  and  a  bill  for  $250  rendered  as  on  a  new  contract  There 
was  no  new  agreement,  and  it  was  held  that  the  dock  company  could  recover  only  $150, 
and  that  the  work  was  done  in  pursuance  of  the  original  agreement  Balance  Dry  Dock  Co. 
V.  Howes,  9  Ben.,  282. 
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§g  1418,  1410.  CONTRACra—  PERFORMANCE  AND  BREACH. 

2.    When  Performance  is  ExciLsed, 
SuMMABT — Performance  impossible,  §  1418. —  Notice  excused,  §  1419. 

§  1418.  The  performance  of  a  condition  of  a  contract  is  excused  where  it  becomes  impoe- 
sible  by  the  act  of  the  party  for  whose  benefit  it  was  inserted.  City  Bank  of  Racine  v.  Bab- 
cock.  ^S  1420-22.    See  S§  1425,  1426. 

§  1410.  Whenever  a  precedent  act  is  to  be  performed  at  a  particular  time  or  place,  if  the 
precedent  act  be  a  notice,  and  the  party  to  whom  the  notice  should  be  given  has,  by  his  ab* 
sence,  prevented  it,  or  if  he  is  absent  from  the  state  and  has  no  known  agent  to  receive  it, 
and  has  no  place  of  residence  or  business  which  reasonable  diligence  could  discover,  the  law 
dispenses  with  the  necessity  of  giving  regular  notice,  and  will  not  permit  him  to  set  up  the 
non-performance  of  the  condition  as  a  bar  to  the  liability  imposed  upon  him  by  the  contract. 
Ibid. 

[Notes.— See  ^  1428-1448.] 

CITY  BANK  OF  RACINE  v.  BABCOCK. 
(Circuit  Court  for  Rhode  Island:  1  Holmes,  180-184.    1872.) 

Opinion  by  Shkpley,  J. 

Statement  <xff  Facts. —  This  is  an  action  of  trover,  commenced  by  the 
plaintiff  corporation,  as  trustee  of  Alfred  W.  Davison,  for  the  alleged  conver- 
sion of  thirty-five  bonds,  each  for  the  sum  of  $1,000,  with  the  interest  coupons 
unpaid  thereon,  issued  by  the  Racine  &  Mississippi  liailroad  Company;  and  for 
five  bonds  of  the  town  of  Bockton,  in  the  state  of  Illinois,  of  $1,000  each;  and 
a  certain  real  estate  mortgage,  specially  described  in  the  declaration.  The  con* 
version  is  alleged  to  have  taken  place  on  the  31st  day  of  October,  1862.  De- 
fendant pleads  nvl  tiel  corporation,  and  also  the  general  issue;  and  issue  is 
joined  upon  both  pleas. 

The  bonds  of  the  town  of  Bockton,  and  the  real  estate  mortgage  which  was 
sold  under  a  decree  of  the  court,  need  not  be  considered  in  this  case,  the  con- 
version relied  upon  by  the  plaintiff  being  of  the  thirty-five  bonds  of  the  Eacine 
&  Mississippi  Eailroad  Company.  It  appears  from  the  evidence  that  these 
bonds  were  pledged  by  the  City  Bank  of  Bacine  to  the  Phenix  Bank  of  Westerly, 
R  L,  to  secure  the  performance  of  a  certain  contract  between  the  parties,  and 
the  payment  of  a  note  given  by  the  City  Bank  to  the  Phenix  Bank,  for  the 
sum  of  $20,000,  dated  October  1,  1S56. 

This  contract  was  subsequently  modified  by  a  supplemental  agreement,  dated 
the  Sd  day  of  October,  1859,  extending  the  payment  of  the  principal  sum  to 
the  3d  day  of  June,  1861,  with  interest  to  be  paid  semi-annually  on  the  1st  days 
of  October  and  April  in  each  year.  By  the  terms  of  the  agreement,  upon  the 
failure  of  the  City  Bank  of  Bacine  to  perform  the  conditions  of  the  contract, 
or  to  pay  the  note  or  interest  at  maturity,  the  Phenix  Bank  had  the  right, 
upon  giving  thirty  days'  notice  to  the  City  Bank,  to  sell  the  securities  at  the 
merchants'  exchange  in  the  city  of  New  York,  or  elsewhere,  and  credit  the 
proceeds  thereof,  after  the  payment  of  all  expenses  thereon,  to  the  indebted- 
ness of  the  City  Bank  of  Bacine. 

The  City  Bank  of  Bacine  failed,  and  closed  its  doors  in  the  fall  of  1859. 

Previous  to  its  failure  it  had  its  o£3ce  and  place  of  business  in  the  city  of 

Bacine.     After  its  failure  it  had  no  office  or  place  of  business,  and  since  that 

time  has  not  transacted  any  business  as  a  bank  in  any  public  manner.     On  the 

1st  of  October,  1859,  a  draft  given  to  the  Phenix  Bank  for  the  semi-annual 

interest  due  on  that  day  was  duly  protested,  and  since  that  time  no  payment 
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has  been  made  of  principal  or  interest  by  the  bank.  On  the  31st  of  October, 
1SG2,  the  defendant,  as  president  and  agent  of  the  Phenix  Bank,  sold  the 
bonds  of  the  Eacine  &  Mississippi  Eailroad  in  the  city  of  New  York  to  Richard 
Irvin  ife  Co.,  for  the  sum  of  $13,948.34,  being  twenty-fh'e  per  cent,  of  the 
amount  due  on  the  bonds  and  interest  coupons  to  that  date. 

No  notice  was  given  to  the  City  Bank  of  the  time  and  place  of  sale.  The 
sale  in  other  respects  appears  from  the  evidence  in  the  case  to  have  been  made 
in  good  faith.  The  bonds  were  sold  for  their  full  market  value  at  the  date  of 
sale.  The  purchasers  of  the  bonds,  representing  a  large  amount  of  the  other 
outstanding  bonds  of  the  road,  purchased  the  balance,  and  subsequently,  by 
the  expenditure  of  large  amounts  of  their  own  funds,  extended  and  completed 
the  unfinished  and  unproductive  and  insolvent  railway  which  was  mortgaged 
to  secure  the  bonds,  and  thereby  made  that  available  as  a  security  which  had 
comparatively  little  value  before,  and  thus  greatly  advanced  the  value  of  the 
bonds.  But  the  eyidence  entirely  fails  to  show  that  there  was  any  collusion  or 
unfairness  or  want  of  good  faith  at  the  time  of  safe,  or  that  there  was  any 
sacrifice  of  the  securities  at  a  rate  below  their  then  market  value. 

The  proceeds  of  the  sale  were  duly  credited  on  the  indebtedness  of  the  City 
Bank  of  Racine.  After  applying  the  proceeds  of  this  sale,  and  of  a  subsequent 
sale  made  under  a  decree  of  court  of  the  other  s^'^urities,  there  still  remained 
a  large  balance  due  to  the  Phenix  Bank.  No  tender  has  ever  been  made  of 
payment  of  the  debt,  nor  any  action  taken  of  any  kind  until  after  the  lapse  of 
many  yeais,  and  after  the  additional  value  had  been  given  to  the  bonds  by  the 
expenditures  made  by  the  purchasers.  The  claim  of  the  City  Bank  of  Racine 
was  subsequently  transferred  to  Davison.  The  present  action  is  brought  in  the 
name  of  the  bank,  for  his  benefit,  against  the  president  of  the  Phenix  Bank. 
Plaintiff  claims  that  by  effecting  the  transfer  and  sale  of  the  bonds,  as  agent 
of  the  Phenix  Bank,  without  notice  to  the  City  Bank  of  Racine,  the  defendant 
was  liable  for  a  conversion  of  the  bonds,  and  for  the  highest  price  at  which  the 
bonds  could  have  been  sold  prior  to  the  commencement  of  the  action,  and  that 
he  is  not  entitled  to  offset  the  claim  of  the  Phenix  Bank  against  the  City  Bank 
of  Racine. 

On  the  plea  of  nul  tiel  corporation,  the  defendant  contends  that  by  the  pro- 
visions of  the  statutes  of  Wisconsin,  in  force  at  the  time  of  the  failure  of  the 
plaintiff  corporation,  that  corporation,  by  continuing  insolvent  for  one  year 
after  its  failure,  and  by  suspending  for  three  years  thereafter  its  ordinary  and 
lawful  business  as  a  banking  corporation  under  the  laws  of  Wisconsin,  had 
thereby  surrendered  its  rights  and  privileges  as  a  corporation  before  the  com- 
mencement of  this  action,  and  was  and  is  incapable  of  prosecuting  this  suit. 
The  provisions  relied  upon  in  the  statutes  of  Wisconsin  are  not  now  in  force, 
and  during  their  existence  do  not  appear  to  have  ever  received  any  judicial 
construction  by  the  supreme  court  of  the  state  of  Wisconsin.  In  the  view 
taken  by  the  court,  it  becomes  unnecessary  to  decide  this  question. 

§  1420.  Party  not  liable  for  a  converaiofi. 

In  the  opinion  of  the  court,  the  defendant  cannot  be  held  to  have  converted 
the  bonds  by  reason  merely  of  the  omission  to  give  notice  of  the  time  and 
place  of  sale,  under  the  state  of  facts  proved  in  this  case. 

§  1421.  T/ie  performance  of  a  condition  is  not  necessary  where  performance 
becomes  impossible  by  act  of  the  party  for  whose  benefit  it  was  made. 

The  Phenix  Bank  held  the  bonds  in  pledge,  with  a  power  to  sell  in  case  of 
failure  to  perform  the  contract.     There  was  coupled  with  the  power  of  sale  a 
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condition  for  the  benefit  of  the  pledgor,  that  the  pledgee  should  give  thirty 
days*  notice  before  the  sale.  The  performance  of  this  condition  became  impos- 
sible by  the  act  of  the  party  for  whose  benefit  it  was  made.  For  years  before 
the  sale  (if  the  bank  had  any  corporate  existence,  which  is  at  least  doubtful),  it 
certainly  had  no  place  where,  or  acting  officers  upon  whom,  notice  could  have 
been  served.  '^  It  is  a  rule  common  to  all  conditions  of  obligations,  that  they 
be  taken  to  be  accomplished  when  the  debtor  who  is  obliged  under  such  con- 
dition has  prevented  its  accomplishment.  Quicumque  sub  conditione  oUigatus 
curaverit  ne  conditio  cxiateret^  nihilominits  ohligatur,^^  1  Evans'  Pothier,  212; 
2  id.,  38;  Hotham  v.  East  India  Co.,  1  Term  R.,  638.  Mr.  Justice  Washington, 
in  the  case  of  Williams  v.  Bank  of  United  States,  2  Pet.,  102,  states  the  rule 
thus:  ^^If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition 
upon  the  performance  of  which  his  responsibility  is  to  arise,  dispense  with,  or 
by  any  act  of  bis  own  prevent,  the  performance,  the  opposite  party  is  excused 
from  proving  a  strict  compliance  with  the  condition."  The  rule  is  one  of 
general  application. 

§  1422.  When  notice  is  dispensed  with. 

Wherever  a  precedent  act  is  to  be  performed  at  a  particular  time  or  place,  if 
the  precedent  act  be  a  notice,  and  the  party  to  whom  the  notice  should  be 
given  has,  by  his  absence,  prevented  it,  if  he  be  absent  from  the  state,  and  has 
no  known  agent  to  receive  it,  and  has  no  place  of  residence  or  business  which 
reasonable  diligence  could  discover,  the  law  dispenses  with  the  necessity  of  giv- 
ing regular  notice,  and  will  not  permit  him  to  set  up  the  non-performance  of 
the  condition  as  a  bar  to  the  liability  imposed  upon  him  by  the  contract.  The 
question  whether  the  agent  who  acted  merely  as  agent  between  the  bank  and 
the  purchasers  in  effecting  the  transfers,  and  had  no  possession  except  as  agent 
without  any  claim  of  title,  should  be  held  liable  for  a  conversion,  is  one  upon 
which  there  was  great  difference  of  opinion  in  the  minds  of  the  learned  judges 
in  the  case  of  Fowler  v,  Hollins,  L.  E.«  7  Q.  B.,  616;  but  we  are  not  called  upon 
to  decide  that  question  in  this  case,  for  we  are  clearly  of  opinion  that  the  sale 
of  the  bonds  upon  the  facts  of  this  case  did  not  constitute  a  conversion  for 
which  the  Phenix  Bank  would  have  been  liable,  if  the  action  had  been  brought 
directly  against  the  bank.  Judgment  for  defendant 

§  1438.  Bj  aet  of  God  or  the  law.— The  act  of  the  law  as  well  as  the  act  of  God  can 
always  be  pleaded  as  an  excuse  for  the  performing  or  not  performing  of  an  act.  No  damages 
are  recoverable  for  the  performance  of  an  act  compelled  by  mandamus.  Smith  u.  Commis- 
sioners of  Tallapoosa  Co.,  2  Woods,  598. 

^  1424.  By  accidents,  lis  major,  or  fortnitons  orcnts— Difficulty  in  obtaining  a  creir — ' 
Contract  of  affreiglitment,--  Every  engagement  to  perform  a  future  act  is  in  one  sense  con- 
ditionaL  If  it  becomes  impossible  by  any  event  not  imputable  to  the  party  who  is  bound  to 
perform  it,  he  is  excused  unless  he  assumes  the  risk  of  all  contingencies.  Accidents,  vis 
major,  fortuitous  events,  or  the  so-called  acts  of  God,  always  constitute  an  implied  oondition 
in  every  contract.  But,  in  the  absence  of  an  expressed  condition,  a  difficulty  in  obtaining  a 
master  and  crew  for  a  certain  voyage  is  not  such  a  contingency  as  will  excuse  the  perform- 
ance of  a  contract  of  affreightment    The  Eliza,  Dav.,  816. 

§  1425.  By  act  of  the  other  party.— The  conduct  of  one  party  to  a  contract  in  preventing 
the  other  from  performing  his  part  is  an  excuse  for  such  non-performance.  United  States  t:i. 
Peck,  13  Otto,  65.     See  §  1418. 

§  1420.  By  absolute  impossibility.— It  seems  that  a  party  binding  himself  to  a  delivery  of 
personal  property  at  a  future  time  can  only  be  relieved  from  liability  for  failure  to  deliver  on 
the  clear  refusal  of  the  other  party  to  receive,  or  an  absolute  and  subsequently  arising  impos- 
sibility on  his  part  to  deliver.     Smooths  Case,  15  Wall.,  45.    See  §  1418. 

§  1427.  By  disability  not  arising  from  the  fault  of  the  promisor.— Where  the  law  cre- 
ates a  daty  or  charge,  and  the  party  is  disabled  to  perform  it  without  any  default  in  him,  and 

bath  no  remedy  even,  the  law  win  excuse  him.    Gibbons  v.  United  States,*  Dev.,  56  (168). 
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§  1428.  By  impossibility  —  Condition  precedent— A  condition  precedent  must  be  peiv 
formed  in  order  to  furnish  grounds  for  recovery  under  the  contract.  Impossibility  of  |)er- 
formance  growing  out  of  unanticipated  exigencies  constitutes  no  exception  to  its  operation, 
eapeciully  where  the  impossibility  is  personal  in  its  nature.  If  an  impediment  arise  and  a  loss 
mUst  ensue,  the  law  leaves  the  loss  where  the  contract  has  placed  it,  and  a  court  of  equity 
will  not  interfere.    Tait  v.  New  York  Life  Ins.  Co.,  1  Flip.,  817. 

§  1429.  By  accident  or  inevitable  necessity. —  Where  a  party  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may,  notwithstanding  any 
accident  or  inevitable  necessity,  because  he  might  hav«  provided  against  it  by  the  contract. 
West  V,  Steamer  Uncle  Sam,  McAL,  507;  Gibbons  v.  United  States,*  Dev.,  50  (169). 

§  1430.  By  unforeseen  difflcuities. —  The  performance  of  an  absolute  express  covenant  to 
do  a  certain  thing  possible  to  be  performed  is  excused  only  by  act  of  God,  the  law  or  the  other 
party.  Unforeseen  difficulties,  however  great,  will  not  excuse.  Dermott  i;.  Jones,  2  Wall.,  1 
(§55 1348-50). 

§  1431.  By  stress  of  weather.--  A  ship-owner  sold  tickets  in  New  York  foi>  a  passage  from 
Panama  to  San  Francisco  by  a  certain  ship  which  would  leave  Panama  at  a  certain  time. 
The  vessel  in  which  the  passengers  were  to  have  been  carried  was  detained  by  stress  of 
weather  and  did  not  arrive  in  Panama  till  some  months  later.  Held,  that  the  passengers 
could  recover  the  amounts  paid  by  .them  for  such  tickets.  Cobb  v.  Howard,  8  Blatch., 
535. 

§1483.  By  failure  of  consideration  or  impossibility.— Where  the  whole  consideration 
for  any  stipulation  fails,  or  where  any  stipulation  becomes  incapable  of  being  performed 
substantially  in  the  manner  which  the  parties  intended,  by  the  voluntary  act  of  either,  the 
other  party  is  not  bound  to  proceed,  but  is  at  liberty  to  decline  a  performance  thereof  on  his 
part.    Kleine  v.  Catara,  2  Gall.,  74. 

g  1438.  By  high  water  or  sickness.-;-  If  malicious  motives  on  the  part  of  the  defendant  in 
procuring  a  forfeiture  of  his  contract  witli  plaintiff  (the  contract  having  given  to  a  third 
person  the  power  of  declaring  a  forfeiture  for  lack  of  diligence  on  the  part  of  the  plaintiff  in 
performing  his  part)  are  made  the  gravamen  of  the  charge,  high  water,  or  sickness  of  the 
plaintiff,  as  excusing  the  delay,  is  not  to  be  considered.  Culbertson  v.  Ellis,  0  McL.,  348 
(g§  1910-lfl). 

§  1484.  Illness  as  excusing  the  performance  of  a  eonditioo.— Where  the  validity  of  a 
contract  depends  upon  the  performance  of  a  condition  precedent,  the  party  whose  duty  it  is 
to  perform  the  condition  is  not  excused  therefrom  by  illness  or  any  other  causes  beyond  his 
control.    Thompson  v.  Knickerbocker  Life  Ins.  Co.,  3  Woods,  551. 

g  1435.  Illegality  of  part  as  an  excuse  for  not  performing  the  rest—Where  a  law  for- 
bids the  performance  of  a  contract  in  part  only,  he  who  is  bound  by  it  must  still  perform 
what  he  lawfully  may.  So  in  case  of  an  embargo,  where  a  ship-owner  is  prevented  from 
commencing  a  voyage  agreed  upon,  tlie  contract  is  not  at  an  end,  but  the  performance  of  it 
is  simply  delayed  till  the  embargo  is  remoyed,  and  must  then  be  performed.  Odlin  v.  Insur- 
ance Co.  of  Pennsylvania,  3  Wash.,  817. 

§  1436.  By  subsequently  becoming  nnlawful.— It  seems  that  where  a  contract  is  lawful 
at  the  time  it  is  made,  and  a  law  afterwards  renders  a  performance  unlawful,  neither  party 
shall  be  prejudiced,  but  the  contract  shall  be  considered  at  an  end.    Ibid, 

g  1487.  Illegality  arising  from  one's  own  act.—  A  law  of  the  state  of  New  York  provided 
that  no  contract  with  the  state  for  the  use  of  convict  labor  should  be  valid  unless  the  cc»n- 
tractor  should  deposit  a  certain  sum  of  money  to  secure  its  performance.  No  such  sum  was 
deposited,  but  the  contract  was  entered  upon.  Hdd,  that  the  person  who  was  required  by 
the  terms  of  the  law  to  make  the  deposit  would  not  be  heard  to  dispute  the  validity  of  the 
contract  on  account  of  such  failure  on  his  part  to  make  such  required  deposit.  In  re  Burt, 
13  Blatch.,  255. 

§  1438.  Performance  becoming  impossible  by  the  promisor's  own  act.—  If  parties  bind 
themselves  to  pay  money  out  of  funds  expected  to  come  into  their  hands,  they  are  not  ex- 
cused from  payment  of  damages,  if  their  failure  to  receive  the  funds  proceeds  from  their 
own  fault.     Blight  v.  Ashley,*  Pet.  C.  C,  15. 

§  1439.  Defect  in  bridge  not  excused  by  defect  in  pier,  where  the  bnildor  is  responsible 
for  the  pier  also. —  In  an  action  by  contractors  for  the  price  stipulated  for  the  construction 
of  a  bridge  for  a  railroad  company,  the  contract  calling  for  the  construction  of  a  bridge  upon 
which  the  cars  of  the  company  could  cross,  and  implying  that  the  bridge  should  be  service- 
able for  that  purpose  and  capable  of  being  used  with  like  facility  and  ease  as  similar  bridges 
properly  constructed  and  used,  where  the  defendants  seek  to  recoup  damages  for  the  defective 
execution  of  the  work  which  prevented  this  result  from  being  attained,  the  plaintiffs  cannot  in- 
sist that  this  was  owing  to  a  defect  in  the  pier,  such  pier  having  been  built  under  the  direction 
of  the  plaintiffs*  agent,  In  accordance  with  his  directions,  and  adopted  by  him  as  suilicieac,  and 
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the  plaintiffs  being  bound  to  see  that  the  pier  was  in  proper  condition  for  the  brid;;e  before 
proceeding  with  the  construction.     Railroad  Co.  v.  Smith,  21  Wall.,  255  (i$§  10D8-1903). 

§  1440.  By  payment  of  a  stipulated  penalty.— Where,  by  the  terms  of  a  contract  of  sale, 
the  penalty  for  its  non-performance  is  put  at  a  certain  sum,  and  the  purchaser  at  the  time 
believed  that  he  could  be  released  from  tlie  contract  on  the  payment  of  such  sum,  and  the 
vendor  by  his  ac^  at  that  time  aided  such  belief,  it  was  lield,  in  a  suit  for  specific  perform- 
ance, that  the  purchaser  could  not  avoid  the  contract  on  the  payment  of  the  amount  stipu- 
lated.   Cathcart  v,  Robinson,  5  Pet,  277. 

§  1441.  By  the  death  of  the  other  party,  where  the  act  is  to  be  done  npon  his  request. — 
Where  a  contract  provides  that  something  shall  be  done  after  a  certain  time,  upon  tlie  re- 
quest of  the  person  to  be  benefited,  the  obligor  has  his  life-time  in  which  to  perform  his  part 
of  the  agreement,  unless  hastened  by  the  demand  of  the  one  to  be  benefited.  If  the  latter 
wishes  to  hasten  the  performance  of  the  contract,  he  must  demand  it,  and  after  such  de- 
mand the  obligor  must  perform  within  a  reasonable  time.  If  the  parson  to  be  benefited  dies 
before  making  the  demand,  the  obligor  is  not  liable  for  non-performance  of  his  agreement. 
Tilghman  v.  Tilghman,  Bald.,  493.  ' 

§  1442.  Party  mast  do  all  in  his  power  to  perform.—  If  a  party  would  excuse  himself  for 
the  want  of  a  strict  performance  of  his  contract,  he  should  show  by  direct  and  pbsitive  alle- 
gations that  he  did  all  that  was  in  his  power  to  perform.     Savary  v.  Goe,  3  Wash.,  144. 

§  1448.  Exhausted  marltet,  where  the  contract  U  for  the  delivery  of  t«as.— Where  a 
contract  was  made  at  Canton  for  the  sale  of  teas  of  the  quality  of  certain  selected  sample 
chests,  the  fact  that  the  contract  was  made  late  in  the  season,  when  tlie  market  was  nearly 
exhausted,  and  the  vendor  was  unable  to  comply  with  the  contract,  will  not  excuse  the  fail- 
ure to  deliver  teas  of  the  quality  of  the  sample  chests.     Cheongwo  t?.  Jones,*  8  Wash.,  859. 

§  1444.  Where  a  party  contracts  to  deliver  a  certain  quantity  and  quality  of  teas,  the  fact 
that  such  teas  could  not  be  obtained  in  the  market  will  not  excuse  a  breach  of  the  contract. 
Youqua  t?.  Nixon,*  Pet.  d  C,  233. 

§  1445.  Payment  of  rent  at  the  plaee  named  becoming  impossible.— Where  the  payment 
of  rent  at  the  place  named  for  that  purpose  becomes  impossible,  it  is  incumbent  upon  a  party 
claiming  a  forfeiture  for  the  failure  to  pay  rent  to  fix  another  place,  and  to  give  notice  to  the 
lessee  of  such  change.     People  of  Vermont  v.  Society  for  Propagating  the  Gospel,  t  Paine,  658. 

§  1446b  Promise  to  pay  when  able,— Where  a  party  has  promised  to  pay  a  debt  if  he 
should  ever  bo  able  to  do  so,  it  is  not  necessary  to  prove  absolutely  his  ability  to  do  so.  That 
ability  may  be  inferred  from  his  apparent  circumstances.     Lonsdale  v.  Brown,  4  Wash.,  89. 

g  1447.  The  temporary  destruction  of  the  thing  in  reference  to  which  the  contract  is  made 
furnishes  a  legal  excuse  for  a  delay  caused  thereby,  unless  it  appears  that  such  temporary  de- 
struction was  allowed  to  continue  an  unreasonable  length  of  time,  or  it  be  shown  that  negli- 
gence was  the  cause  of  the  accident.  So  a  dry  dock  company  is  not  liable  for  delay  in 
docking  a  steamer  caused  by  the  bursting  of  a  bulkhead  in  the  dock,  if  not  negligent  or  unrea- 
sonably long  in  repairing  the  damage.     Balance  Dry  Dock  Co.  v,  Howes,  0  Ben.,  284. 

§  144S.  Equity  rule  where  performance  of  condition  subsequent  becomes  impossible.—  If 
a  condition  subsequent  be  possible  at  the  time  of  making  it,  and  afterwards- becomes  impossible 
to  be  complied  with  by  the  act  of  God  or  the  law  or  the  grantor,  the  rule  of  law  is  that  the 
estate,  having  vested,  becomes  absolute.  But  equity  will  not  apply  the  principle  to  this 
extent  where  it  would  work  injustice,  but  will  treat  the  condition  as  though  no  particular 
time  was  specified,  and  in  such  case  the  performance  may  be  within  a  reasonable  time.  Davis 
«.  Gray,  16  Wall.,  230, 

3.  Specific  Performance. 

[Of  contracts  between  vendor  and  vendee,  see  Land.] 

Summary  —  fbtcer  o/ rcroca^fon,  §  \^\^'- Against  a  receiver,  §  1450.— Parh'aZ  performance 
of  an  entire  contract,  §  1451. —  Requiring  payment  in  different  elates  of  securities,  §  1452. — 
Agreement  to  surrender  old  bonds  and  receive  new,  g  1453. —  Contract  to  build  and  equip 
a  railroad,  %  HoA,—  Defendant  disabled  from  performing,  §  H^o.— Agreement  for  f umi^- 
ing  sleeping  cars,  §  1456. —  Delivery  of  policy  of  insurance  enforced,  §  1457. —  Adequate 
remedy  at  law;  failure  to  procure  and  assign  note,  g  1458. —  What  plaintiff  must  show, 
§  1459. 

§  1449.  No  contract  will  be  specifically  enforced  where  a  power  of  revocation  exists. 
Express  Co.  r.  Railroad  Co.,  gg  1460-01. 

§  1430.  A  contract  for  transpoitation  between  a  railroad  and  an  express  company  will  not 
be  specifically  enforced  ap^ainst  a  receiver  appointed  in  a  suit  brought  by  bondholders  of  the 
railroad  against  the  corporation.    Ibid, 
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§  1451.  Under  the  law  of  Louisiana  a  partial  performance  of  an  entire  contract  by  one 
party  does  not  entitle  him  to  a  decree  for  specific  performance  pro  tanto  by  tlie  other, 
althouj^h  if  the  contract  be  divisible,  a  partial  performance 'by  plaintiff  may  eiititle  him  to 
compensation  in  money.     Hyde  v.  Booraem,  §g  1465-70. 

g  1452.  A  bill  was  brought  to  en  join  defendants  from  is3uing  certain  mortgi-^Q  bonds  because 
(as  the  bill  alleged),  if  allowed  to  issue  them,  defendants  would  be  unable  to  issue  and  deliver 
to  plaintiffs  certain  other  bonds  as  required  by  a  contract  between  the  parties.  Held,  that  an 
injunction  should  not  be  decreed  unless  the  contract  referred  to  was  one  which  equity  would 
enforce  speciiically ;  that  a  contract  which  requires  defendant  to  make  payment  for  work  in 
three  classes  of  securities,  viz. :  bonds  of  the  United  States,  paid-up  shares  in  the  defendant 
company  and  mortgage  bonds  of  the  defendant  company,  is  a  contract  which  will  not  be  spe- 
cifically enforced  in  equity ;  and  aemble,  that  the  same  is  true  where  the  contract  requires 
the  delivery  of  the  company's  securities  only ;  that  specific  performance  of  a  contract  which 
requires  one  party  to  build  a  railroad  will  not  be  enforced.  Tlie  motion  for  an  injunction  wae 
accordingly  overruled.    Rosa  v.  Union  Pac.  R  Co.,  §§  1471-81. 

§  1458.  S.  agreed  to  surrender  to  a  railroad  company  certain  of  its  bonds  owned  by  himself 
and  others  whom  he  represented,  and  to  accept  in  return  certain  new  bonds  of  the  company. 
A  part  only  of  the  old  bonds  were  surrendered  and  only  a  part  of  the  new  ones  issued.  Upon 
a  bill  by  S.  to  compel  the  company  to  deliver  to  him  the  balance  of  the  new  bonds,  it  was 
held  that  the  company  would  not  be  compelled  to  perform  its  part  of  the  contract  until  & 
either  surrendered  the  old  bonds  or  made  satisfactory  proof  of  their  loss.  Railway  Co.  v. 
Stewart,  g§  1482-83. 

§  1454.  Specific  performance  of  a  contract  between  a  railroad  company  and  plaintifiTs,  who 
had  contracted  to  **  iron  and  equip"  the  road,  was  refused.  Fallon  v.  Missouri  &  Missiseippi 
R  Co.,  §§  1484-85. 

^  1455.  A  contract  will  not  be  specifically  enforced  when  the  defendant's  interest  in  the 
machinery  necessary  to  complete  the  contract  has  been  sold  on  execution  to  a  third  person. 
Bickford  v,  Davis,  ($§  1486-87. 

g  145(L  In  a  contract  between  plaintiff  and  defendant  it  was  agreed  that  the  former  should 
furnish  sleeping  and  drawing-room  cars,  and  that  the  latter  should  pay  a  fixed  sum  per  mile 
for  their  use,  repair  them,  etc.,  and  should  not  make  a  similar  contract  with  any  other  com- 
pany ;  it  was  further  agreed  that  within  a  certain  time  plaintiff  might  elect  to  continue  busi- 
ness relations  with  defendant  according  to  a  form  of  contract  then  prepared.  Plaintiff  did 
elect  to  continue,  and  notified  defendant  accordingly,  but  was  informed  that  defendant  de- 
clined to  execute  the  second  contract,  an^  that  it  was  about  to  make  contracts  with  another 
car  company.  Upon  a  bill  by  plaintiff  to  compel  defendant  to  perform  its  contract,  and  tc 
enjoin  it  from  contracting  with  the  other  car  company,  it  was  held  that  specific  performance 
of  the  contract  could  not  be  decreed,  and  that  the  injunction  must  be  refused.  Pullman 
Palace  Car  Ca  v.  Texas  &  Pac.  R.  Co.,  §§  1488-^. 

§  1457.  A  contract  to  deliver  a  policy  of  life  insurance  may  be  specifically  enforced.  He- 
bert  V.  Mutual  Life  Ins.  Co.,  §  1491. 

§  1458.  Specific  performance  of  a  contract  will  not  be  decreed  when  the  plaintiff  has  an 
adequate  remedy  at  law.  So  where  a  debtor  agreed  to  procure  the  note  of  a  third  party  to 
himself  and  assign  it  to  his  creditor,  but  failed  to  do  so,  specific  performance  of  the  contract 
wai  refused  the  creditor  on  the  ground  that  he  had  an  adequate  remedy  at  law.  Round  tree 
V.  McLain,  g§  149;^-94.    See  §  1498. 

§  1459.  A  party  asking  specific  performance  must  show  diligence ;  also  performance,  or  an 
offer  to  perform.  Facts  not  sufficient  to  authorize  a  decree.  Boone  v,  Missouri  Iron  Co., 
g  1495.    See  §  1497. 

[Notes.—  See  §§  1496-1554.  J 

EXPRESS  COMPANY  v.  RAILROAD  COMPANY. 

(9  Otto,  191-201.     1878.) 

Appeal  from  IT.  S.  Circuit  Court,  Western  District  of  Korth  Carolina. 

Statement  of  Facts. —  The  express  company  made  a  contract  with  the  rail- 
road company,  a^^reeing  to  lend  the  latter  $20,000,  to  be  repaid  in  the  tran^* 
portation  of  express  matter  or  otherwise.  The  railroad  passed  into  the  bands 
of  a  receiver,  and  by  leave  of  the  court  the  express  company  filed  a  bill  against 
bim  for  a  specific  performance  of  the  contract.  The  bill  was  dismissed  upon 
demurrer.    Further  facts  appear  in  the  opinioa  of  the  court. 
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§  1460.  A  suit  against  a  receiver  without  the  consent  of  the  court  appointing 
him  is  a  contempt 

Opinion  by  Mr.  Justice  Swayne. 

The  bill  avers  that  it  was  filed  against  the  receiver  appointed  by  the  court 
below,  that  he  was  in  possession  of  the  railroad,  and  that  the  institution  of  the 
suit  was  by  the  consent  of  the  court.  Without  this  latter  fact  the  bill  could 
not  have  been  filed  or  maintained.  The  suit  would  have  been  a  contempt  of 
the  court  which  had  appointed  the  receiver,  and  punishable  as  such.  Davis  v. 
Gray,  16  Wall.,  203. 

The  citizenship  of  the  complainant  corporation  is  suflSciently  averred.  Ex- 
press Co.  V.  Kountze  Brothers,  8  id,,  342  (Carriers,  §§  1499-^1502).  Such  a 
complainant  need  not  prove  its  existence,  unless  the  fact  is  directly  put  in  issue 
by  the  defendant.  Society  for  Propagation,  etc.,  v.  Town  of  Pawlet,  i  Pet, 
480.  To  the  objection  that  the  requisite  corporate  pow.er  of  the  complainant 
is  not  shown,  there  are  two  answers.  The  contract  of  a  corporation  is  pre- 
sumed to  be  infra  viresj  until  the  contrary  is  made  to  appear.  2  Wait, 
Actions  and  Defenses,  334.  The  charter  is  set  out  in  the  record,  and  forms  a 
part  of  it.  That  leaves  no  room  for  doubt  upon  the  subject.  Adequate  capac- 
ity on  the  part  of  the  railroad  company  to  make  the  contract  is  to  be  presumed 
in  like  manner.  No  party  defendant  was  necessary  but  the  receiver.  He  was 
in  the  possession  of  the  property  and  effects  of  the  railroad  company,  subject  ] 

to  the  order  of  the  court,  and  could  have  specifically  performed  the  contract,  | 

or  paid  back  the  money  loaned  if  the  court  had  so  directed.    The  presence  of  ^ 

the  other  parties  was  immaterial,  and  the  bill  might  well  have  baen  dismissed 
as  to  them.    Davis  v.  Gray,  sujjra;  Doggett  v.  Railroad  Co.,  99  0.  S.,  72. 

§  1 461.  The  contract  was  not  a  licensey  hut  a  contract  for  transportation^  which 
created  no  lien. 

The  contract  between  the  express  compjwy  and  the  railroad  company  was 
that  the  latter  should  give  to  the  former  the  necessary  facilities  for  the  trans- 
action of  all  its  business  upon  the  road,  forward  without  delay 'by  the  passenger 
trains  both  ways  all  the  express  matter  that  should  bo  offered,  do  all  in  its 
power  to  promote  the  convenience  of  the  express  company,  both  at  the  way 
and  terminal  stations,  and  carry  free  of  charge  the  messengers  in  charge  of  the 
express  matter,  and  the  officers  and  agents  of  the  express  compan}'  passing  over 
the  road  on  express  business.     The  consideration  for  these  stipulations  was  a 
loan  by  the  express  company  to  the  railroad  company  of  $20,000,  to  Jbe  ex- 
pended in  repairs  and  equipments  for  the  road,  the  loan  to  bear  interest  >(  the 
rate  of  six  per  cent,  per  annum,  and  the  payment  of  fifty  cents  per  hunted 
pounds  for  all  express  matter  carried  over  the  road,  to  be  applied  in  dischar? 
of  the  loan  and  interest.    The  contract  was  to  continue  for  one  year  from  t^ 
1st   day  of  January,  1866,  and  until  the  principal  and  interest  of  the  deV 
should  be  fully  paid.    The  bill  avers  that  the  receiver  had  refused  to  carry  ou 
the  contract,  and  that  the  principal  of  $20,000  and  a  part  of  the  interest  were 
unpaid. 

§  1462.  Specific  performance  of  contracts  i»  enforced  where  the  remedy  at  law 
is  inadequate. 

The  enforcement  of  contracts  not  relating  to  realty  by  a  decree  for  specific    ^ 

performance  is  not  an  unusual  exercise  of  equity  jurisdiction.     Such  cases  aro 

numerous  in  both  English  and  American  jurisi>rudence.    They  proceed  upon 

the  ground  that  under  the  circumstances  a  judgment  at  law  would  not  meet 

the  demands  of  justice;  that  it  would  be  less  beneficial  than   relief  in  ennitv 
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that  the  damages  would  not  be  an  accurate  satisfaction ;  that  their  extent  could 
not  be  exactly  shown,  or  that  the  pursuit  of  the  legal  remedy  would  be  attended 
otherwisa  with  doubt  and  difficulty.  Judge  Story,  after  an  elaborate  examina- 
tion of  the  subject,  thus  lays  down  the  general  rule:  "  The  just  conclusion  in 
all  such  cases  would  seem  to  be  that  courts  of  equity  ought  not  to  decline  the 
jurisdiction  for  a  specific  performance  of  contracts  whenever  the  remedy  at  law  is 
doubtful  in  its  nature,  extent,  operation  or  adequacy."  2  Story,  Eq.  Jur.,sec. 
72S-  See,  also,  Stuyvesant  v.  Mayor,  etc.,  of  New  York,  11  Paige  (N.  Y.),  414; 
Barr  v.  Lapsley,  1  Wheat,  151  (§  27,  supra);  Storert?.  Great  Western  R'y  Co., 
2  You.  &  Coll.,  48;  Wilson  t\  Furness  R  Co.,  Law  Rep.,  9  Eq.,  23. 

§  1463.  'hut  equity  will  not  interfere  where  the  power  of  revocation  exists. 

But  we  need  not  pursue  the  subject  further,  because  there  is  one  provision  of 
the  contract  in  this  case  which  is  fatal  to  the  relief  sought.  A  court  of  equity 
never  interferes  where  the  power  of  revocation  exists.  Frye,  Specif.  Perform., 
64.  The  contract  stipulates  that  after  the  first  year  it  shall  cease  upon  the 
payment  of  the  $20,000  and  interest.  This  might  be  made  immediately  upon 
the  rendition  of  the  decree.  The  action  of  the  court  v^ould  thus  become  a 
nullity. 

§  1464.  and  a  receiver  of  a  railroad  will  not  be  compelled  specifically  to 

perform  a  contract  for  transportation^  which  amounts  to  a  mere  license,  and 
creates  no  lien. 

There  is  another  objection  to  the  appellant's  case  which  is  no  less  conclusive. 
The  road  is  in  the  hands  of  the  receiver  appointed  in  a  suit  brought  by  the 
bondholders  to  foreclose  their  mortgage.  The  appellant  has  no  lien.  The 
contract  neither  expressly  nor  by  implication  touches  that  subject.  It  is  not  a 
license,  as  insisted  by  counsel.  It  is  simply  a  contract  for  the  transportation  of 
persons  and  property  over  the  road.  A  specific  performance  by  the  receiver 
would  be  a  form  of  satisfaction  or  payment  which  he  cannot  be  required  to 
make.  /  ;  well  might  he  be  decreed  to  satisfy  the  appellant's  demand  by  money, 
as  by  the  service  sought  to  be  enforced.  Both  belong  to  the  lien-holders,  and 
neither  can  thus  be  diverted.  The  appellant  can,  therefore,  have  no  locus 
standi  in  a  court  of  equity.  Both  these  objections  appear  by  its  own  showing. 
It  was,  therefore,  competent  and  proper  for  the  court  below,  su^  »ponte,  to  dis- 
miss the  bill  for  the  want  of  equity  upon  its  face.    Brown  v.  Piper,  91  U.  S.,  37. 

Decree  ajfirtned, 

HYDE  V.  BOORAEiL 
(16  Petets,  169-181.    1843.) 

Opinion  by  Me.  JtJsricE  Story. 

Statement  of  Facts. —  This  is  the  case  of  a  writ  of  error  to  the  circait 
court  of  the  eastern  district  of  Louisiana.  The  original  suit  was  brought  con- 
formably to  the  Louisiana  practice,  by  petitioner,  in  which  Booraem  &  Com- 
pany, the  original  petitioners,  state  that  two  of  the  original  defendants,  Hyde 
and  Oleises,  merchants  of  New  Orleans,  being  indebted  to  the  petitioners  in  a 
considerable  sum,  did,  in  April,  1837,  deliver  to  the  petitioners  certain  promis- 
sory notes,  to  wit,  three  notes  drawn  by  Hyde  and  Gleises  to  the  order  of  and 
indorsed  by  T.  B.  Hyde  &  Brothers,  dated  the  6th  of  April,  1837,  at  six,  twelve 
and  eighteen  months,  amounting  to  $5,000;  and  three  notes,  drawn  by  the 
I  same  drawers  to  the  order  of  and  indorsed  by  William  T.  Hepp,  dated  on  the  6th 
of  April,  1837,  at  seven,  eleven  and  fifteen  months,  amounting  to  $5,000;  and 
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three  notes  drawn  by  the  same  drawers  to  the  order  of  Boqraem  &  Company, 
dated  the  Cth  of  April,  1837,  at  nine,  thirteen  and  sevente3n  months,  amount- 
ing to  $2,750.64.  The  petitioners  then  state  that,  on  receipt  of  the  notes,  they, 
the  petitioners,  agreed  to  extinguish  any  and  all  demands  which  they  had 
against  Ilydo  and  Gleises,  or  for  which  the  petitioners  had  become  res|X)nsible 
by  account,  note  or  acceptance  previous  to  the  6th  of  April,  1837,  and  which, 
including  interest  and  exchange,  amounted  to $11,798.64.  The  petitioners  then 
aiver  that  they  did  pay  and  extinguish  the  said  demands,  with  the  exception  of 
a  draft  for  $2,000  and  a  note  for  $1,568.74,  which  they  were  unable  to  provide 
the  means  of  taking  up,  and  which  have  since  been  taken  up  by  Hyde  and 
Gleises.  The  petition  then  goes  on  to  state  that  these  notes  were  left  in  the 
hands  of  H.  Locket,  Esq.,  the  other  defendant,  at  New  Orleans,  who  had  beea 
notified  not  to  dispose  of  theni  to  the  prejudice  of  the  rights  of  the  petitioners; 
that  they  had  demanded  the  delivery  x)t  five  of  the  notes,  to  wit,  three  in- 
dorsed by  Hepp  (the  others  drawn  to  the  order  of  and  indorsed  by  Hyde  & 
Brothers,  being  omitted  in  this  part  of  the  petition  by  mistake),  and  a  balance 
in  cash  of  $460. 12,. according  to  the  account  annexed;  that  they  had  also  de- 
manded a  delivery  of  the  same  five  notes  from  Locket,  but  he  had  refused  to 
delivei^  the  same.  The  petitioners  therefore  prayed  that  they  might  have  a 
judgment  of  the  court  decreeing  a  delivery  to  them  by  Locket  of  the  three 
notes  drawn  by  Hyde  and  Gleises  to  the  order  of  T.  R  Hyde  &  Brothers,  and 
two  of  the  three  notes  drawn  to  the  order  of  William  T.  Hepp,  one  at  eleven, 
months  for  $1,500,  and  the  other  for  $2,000  at  fifteen  months,  and  decreeing 
Hyde  and  Gleises  to  pay  the  said  balance  of  $469.12,  and  they  also  prayed  for 
further  relief. 

Such  is  the  substance  of  the  petition,  which  does  not  seem  to  be  drawn  with 
entire  accuracy  and  precision.  Annexed  to  the  petition  is  a  receipt,  signed  by 
Booraem  &  Company,  acknowledging  the  receipt  of  the  nine  notes  described 
in  the  petition,  and  that  they  are  given  for  the  purpose  of  extinguishing  the 
demands  against  Hyde  and  Gleises  before  the  6th  of  April,  1837,  as  stated  in  the 
petition,  and  then  adding  the  following  clause:  '* Should  Joshua  B.  Hyde,  of 
the  firm  of  Hyde  and  Gleises,  now  in  New  York,  have  settled  for  the  draft  of 
$2,000  paid  by  Booraem  &  Company  on  the  15Lh  of  March,  1837,  or  for  the 
sum  of  $2,128.36,  by  notes  or  otherwise,  the  said  Booraem  &  Company  are 
bound  to  take  them  up  at  maturity,  and  are  included  in  said  arrangement 
herein  first  specified." 

Hyde  and  Gleises,  in  their  answer,  admit  the  drawing  and  indorsing  of  the 
notes,  and  aver  that  they  were  prepared  for  delivery  to  the  petitioners  accord- 
ing to  the  receipt,  which  contains  stipulations  binding  upon  the  petitioners,  and 
forming  conditions  precedent  to  the  delivery  of  the  notes;  that  to  secure  a 
compliance  with  the  agreement,  it  was  mutually  agreed  that  the  notes  and 
receipts  should  be  deposited  in  the  hands  of  Locket,  to  be  delivered  to  the  pe- 
titioners when  the  several  conditions  mentioned  in  the  receipt  were  performed, 
and  only  in  that  event  were  to  be  delivered;  that  the  petitioners  totally  neg* 
lected  and  refused  to  perform  the  conditions;  and,  in  consequence  of  such 
omission  and  neglect,  the  defendants,  Hyde  and  Gleises,  were  forced  to  pay 
and  did  pay  a  note  of  $1,564.74,  and  an  acceptance  of  $2,000,  with  costs  and 
damages,  both  of  which  the  petitioners  had  assumed  to  pay;  that  the  friends  of 
the  defendants,  Hyde  and  Gleises,  were  induced  to  indorse  the  notes  by  the 
reasonable  expectation  that  the  defendants  would  be  enabled  to  meet  the  notes 
from  the  profits  of  their  business,  and  save  their  indorsers  from  ioss^  if  the 
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extensions  stipnlated  in  the  receipt  were  granted  apon  all  the  demands  of  the 
petitioners;  that,  by  reason  of  the  failure  of  the  petitioners  to  comply  with 
the  agreement,  and  the  payments  they  were  forced  to  make,  they  exhausted 
their  resources  and  credit,  and  their  business  was  destroyed,  and  their  ability  to 
protect  their  indorsers  was  utterly  at  an  end;  slnd  they  conclude  by  denying 
their  indebtment  in  the  manner  stated  in  the  petition,  and  pray  that  the  peti- 
tioners may  be  cited  to  answer  in  reconvention,  and  be  condemned  to  pay  the 
amount  of  $5,000  to  the  defendants  as  damages. 

The  defendant  Locket,  by  his  answer,  asserted  that  the  notes  were  deposited 
in  his  hands  by  the  joint  consent  of  the  petitioners  and  Hyde  and  Gleises,  to 
be  delivered  to  the  petitioners  by  him  when  all  the  conditions  in  the  receipt 
were  fulfilled  by  the  petitioners;  and  he  avers  that  the  agreement  never  was 
fulfilled  on  the  part  of  the  petitioners,  and  that  they  are  not  entitled  to  the  notes. 
The  indorsers  also  filed  a  petition  of  intervention  in  the  cause;  which,  how- 
ever, was  afterwards  withdrawn.  The  petitioners  replied  to  the  plea  of  recon- 
Tention,  denying  their  indebtment. 

Upon  this  state  of  the  pleadings,  the  cause  came  before  the  circuit  court  for 
the  decision,  without  the  intervention  of  a  jury,  by  the  consent  of  the  parties, 
and  the  final  decision  was  made  by  the  district  judge,  upon  an  examination  of 
the  evidence  offered  by  the  parties.  The  decree  was,  in  effect,  that  the  defend- 
ants ought  to  pay  to  the  petitioners,  out  of  the  notes,  the  balance  of  $11,789.64, 
after  deducting  the  amount  of  the  note  of  $1,567.74,  and  of  the  acceptance  of 
$2,000  paid  by  the  defendants,  and  the  interest  thereon ;  and  that  for  this  pur- 
pose four  of  the  notes  in  the  possession  of  Locket,  to  wit,  two  drawn  by  Hyde 
and  Gleises  to  the  order  of  T.  B.  Hyde  &  Brothers,  of  the  6th  of  April,  1837, 
one  for  $2,000,  payable  in  eighteen  months,  and  the  other  for  $1,500,  payable 
in  twelve  months,  and  two  other  notes  drawn  by  Hyde  and  Gleises  to  the  order 
of  W.  T.  Hepp,  dated  6th  of  April,  1837,  one  for  $2,000,  payable  in  eighteen 
months,  and  the  other  for  $1,500,  payable  in  eleven  months,  amounting  in  all 
to  $7,000,  to  be  delivered  by  Locket  to  the  petitioners  or  their  attorney;  and 
that  the  remaining  five  notes  be  delivered  to  Hyde  and  Gleises;  and  that  judg- 
ment be  for  the  petitioners  against  Hyde  and  Gleises  for  the  remaining  unsatis- 
fied snm  duo  to  the  petitioners,  of  $■776.90,  with  interest  from  the  decree.  It 
is  from  this  judgment  that  the  present  writ  of  error  is  brought,  the  district 
judge  having,  at  the  request  of  the  defendants'  counsel,  made  a  statement  of 
the  facts  on  which  he  relied;  and  the  record  containing  at  large  the  whole  evi* 
dence  at  the  hearing. 

§  1465.  The  supreme  court'  will  noty  upon  a  writ  of  error^  revise  the  evi- 
dence. 

One  of  the  embarrassments  attendant  upon  the  examination  of  this  cause,  in 

this  court,  is  from  the  manner  in  which  the  proceedings  were  had  in  the  court 

below.     We  have  no  authority,  as  an  appellate  court,  upon  a  writ  of  error,  to 

revise  the  evidence  in  the  court  below,  in  order  to  ascertain  whether  the  judge 

rightly  interpreted  the  evidence  oftdrew  right  conclusions  from  it.   That  is  the 

proper  province  of  the  jury,  or  of  the  judge  himself,  if  the  trial  by  jury  is 

waived,  and  it  is  submitted  to  his  personal  decision.     We  can  only  re-examine 

the  law,  so  far  as  he  has  pronounced  it  upon  a  statement  of  facts,  and  not 

merely  a  statement  of  the  evidence  of  facts,  found  in  the  record  in  the  nature 

of  a  s|iecial  verdict,  or  an  agreed  case.     If  either  party  in  the  court  below  is 

dissatisfied  with  the  ruling  of  the  judge  in  a  matter  of  law,  that  rulmg  should 

be  brought  before  this  court  by  an  appropriate  exception,  in  the  nature  of  a 
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bill  of  exceptions,  and  should  not  be  mixed  up  with  his  supposed  conclusions  in 
matters  of  fact.  Unless  this  is  done,  it  will  be  found  extremely  difficult  for  this 
court  to  maintain  any  appellate  jurisdiction  in  mixed  cases  of  the  nature  of  the 
present.  The  same  embarrassment  occurred  in  the  case  of  Parsons  v.  Armor,  3 
Pet.,  413;  and  was  there  rather  avoided  by  the  pressure  oF  the  circumstances, 
than  overcome  by  the  decision  of  the  court.  Taking  this  case,  then,  as  that 
was  taken,  to  be  one  where  there  is  no  conflict  of  evidence,  and  all  the  facts 
are  admitted  to  stand  on  the  record,  without  any  controversy  as  to  their  force 
and  bearing  in  the  nature  of  a  statement  of  facts,  and  looking  to  the  allegations 
and  prayer  of  the  petition,  and  the  facts  stated  by  the  judge,  the  question  which 
we  are  to  dispose  of  is,  whether,  in  point  of  law,  upon  these  facts,  the  judg- 
ment can  be  maintained.  We  are  of  opinion  that  it  cannot  be,  and  shall  now 
proceed  to  assign  our  reasons. 

§  1466.  Law  of  Louisiana  as  to  contracts  containing  mutual  obligations. 

In  the  first  place,  it  is  a  material  circumstance  that  the  petition  is  not  to  re- 
cover pecuniary  compensation  or  damages  for  any  supposed  benefit  conferred 
upon  Hyde  and  Gleises  under  the  agreement;  but  it  is  in  the  nature  of  a  bill 
for  a  specific  performance  of  that  agreement  by  a  delivery  up  of  a  part  of  the 
notes  deposited  in  the  hands  of  Locket,  not  upon  the  ground  of  an  entire  per- 
formance of  the  agreement  on  the  part  of  the  petitioners,  but  confessedly  upon 
the  admission  that  they  have  not  performed  it,  except  in  part;  and  therefore 
seeking  a  part  performance  only,  pro  ta?ito^  from  the  other  sida  Now,  the 
present  being  what  in  the  French  law,  which  constitutes  the  basis  of  that  of 
Louisiana  (Code  of  Louisiana,  art.  1760  to  art.  1763),  is  called  a  commutative 
contract,  involving  mutual  and  reciprocal  obligations,  where  the  acts  to  be 
done  on  one  side  form  the  consideration  for  those  to  be  done  on  the  other,  it 
would  seem  to  follow,  upon  principles  of  general  justice,  that  if  they  are  to  be 
done  at  the  same  time,  neither  party  could  claim  a  fulfillment  thereof,  unless  he 
bad  first  performed,  or  was  ready  to  perform,  all  the  acts  required  on  his  own 
part.  And  this  accordingly  will  be  found  to  be  the  rule  of  the  Civil  Code  of 
Louisiana,  art.  1907,  where  it  is  declared  that,  in  commutative  contracts,  where 
the  reciprocal  obligations  are  to  be  performed  at  the  same  time,  or  the  one 
immediately  after  the  other,  the  party  whx)  wishes  to  put  the  other  in  default 
must,  at  the  time  and  place  expressed  or  implied  in  the  agreement,  offer,  or 
perform,  as  the  contract  requires,  that  which  on  his  part  was  to  be  performed, 
or  the  opposite  party  wiJl  not  be  legally  put  in  default.  And  again  (art.  1920 
and  art.  2041),  on  the  breach  of  any  ohligation  to  do  or  not  to  do,  the  other 
party  in  whose  favor  the  obligation  is  contracted  is  entitled  either  to  damages^ 
or,  in  cases  which  permit  it,  to  a  specific  performance  of  the  contract,  at  his 
option ;  or  he  may  require  the  dissolution  of  the  contract.  But  it  is  nowhere 
provided  that  the  party  who  has  omitted  to  perform  the  acts  which  he  has  con- 
tracted to  perform  can  entitle  himself,  if  the  other  party  has  been  in  no  default, 
either  to  a  specific  performance,  or  to  damages,  or  to  a  dissolution  of  the  con- 
tract. That  would  be  to  enable  the  party  ^mmitting  the  default  to  avail  him- 
self of  his  own  wrong,  to  get  rid  of  the  contract. 

§  1 467.  Partial  'performance  by  one  does  not  entitle  him  to  ask  for  perform- 
ancepro  tanto  by  the  other. 

But  it  is  supposed  that  where  a  party  has  performed  his  contract  only  in 
part,  he  mny,  nevertheless,  be  entitled  to  a  performance,  pro  ianto^  from  the 
other  side;  although  it  has  been  by  his  own  default  that  there  has  not  been  an 

entire  performance.     And  certain  cases  in  the  Louisiana  Reports  have  been 
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relied  on  to  establish  this  doctrine.  But  these  cases,  when  examined,  will  not 
be  found  to  justify  any  such  broad  and  general  conclusion. 

§  1468.  Partial  performance  of  a  divisible  contract  by  plaintiff  entitles  him 
to  Ofnnpensation  in  money. 

They  establish  no  more  than  this:  that  where,  in  a  commutative  contract, 
there  has  been  a  part  performance  on  one  side,  from  which  a  benefit  has  been 
derived  by  the  other  side,  the  other  party  is  compellable  to  make  compensation 
in  pecuniary  damages  to  the  extent  of  the  benefit  which  he  has  received, 
deducting  therefrom  all  the  damages  which  he  has  sustained  by  the  want  of  an 
entire  performance  thereof.  There  is  nothing  unreasonable  in  this  doctrine; 
and  although  it  may  not  be  in  many  cases  recognized  and  acted  upon  in  the 
common  law,  it  is  often  enforced  in  equity.  But  this  doctrine  is  not  applicable 
to  all  cases  of  commutative  contracts  generally,  but  only  to  cases  where  the 
contract  is  susceptible,  from  its  nature  and  objects,  of  divisibility;  and  where 
not  a  specific  performance,  but  a  mere  pecuniary  claim  in  the  nature  of  a  quau'^ 
turn  meruit  is  sought  to  be  enforced.  Thus,  in  the  case  of  Loreau  v.  Declouet, 
3  La.,  1,  where  A.  agreed  to  build  a  sugar-house  for  B.,  for  a  certain  price,  and 
B.  was  to  pay  for  it,  when  the  work  was  completed,  and  to  furnish  materials, 
it  was  held  that  if  A.  failed  to  complete  the  work  in  the  manner  stipulated, 
yet  if  B.  used  the  sugar-house,  be  was  bound  to  pay  for  it,  in  money,  the  Value 
of  the  labor  he  had  expended  upon  it;  that  is  to  say,  the  value  of  the  benefit 
he  had  derived  from  the  labor;  for  the  Civil  Code  of  Louisiana^  art.  2740,  con- 
templates that  B.,  in  such  a  case,  is  entitled  to  damages  for  the  losses  sustained 
by  him  from  the  want  of  a  due  fulfillment  of  the  contract.  The  same  decision 
was  made  under  similar  circumstances  in  the  case  of  Etie  v.  Sparks,  4  la.,  463! 

§  1469.  Contracts  regarded  as  indivisible^  when. 

But  where  the  entire  fulfillnient  of  the  contract  is  contemplated  by  the  par- 
ties as  the  basis  of  the  arrangement,  the  contract  is  treated  as  indivisible;  and 
neither  party  can  compel  the  other  to  a  specific  performance  unless  he  complies 
with  it  in  toto.  Thus,  if  A.  should  agree  to  sell  B.  a  ship  for  $10,000,  or  a  horse 
for  $500,  and  B.  should  pay  a  part  only  of  the  purchase  money,  as,  for  example, 
a  fifth  or  tenth  part  thereof,  it  would  hardly  be  pretended  that  he  would  be 
entitled  to  a  specific  performance  pro  tanto^  by  a  conveyance  of  a  fifth  or  tenth 
part  of  the  ship  or  horse.  And,  on  the  other  hand,  the  vendor  would  have  no 
pretense  to  require  that,  if  he  had  a  good  title  only  to  an  undivided  fifth  or 
tenth  of  the  ship  or  horse,  that  the  purchaser  should  be  compellable  to  take  that 
part  and  pay  him,  pro  tantOy  the  purchase  money.  In  every  such  case,  it  would 
be  manifest  that  the  contract  of  sale  would  be  indivisible;  and  that  each  party 
would  have  a  right  to  insist  upon  an  entirety  of  performance.  Now  that  is  pre- 
cisely the  ground  applicable  to  the  present  case.  The  contract  between  the 
parties  was,  from  its  very  character  and  object,  entire  and  indivisible.  Hyde 
and  Gleises,  and  their  indorsers,  entered  into  the  new  agreement,  and  gave  the 
new  notes  upon  the  faith  and  confidence  that  the  petitioners  would  punctili- 
ously perform  the  whole  of  it  on  their  side.  The  object  was  to  procure  a  pro- 
longed credit  and  delay  of  payment  to  Hyde  and  Gleises  for  all  their  debts 
contracted  with  the  petitioners;  and  thus  to  enable  them  to  retrieve  their  affairs, 
rescue  themselves  from  impending  ruin,  and  to  make  their  indorsers  safe.  This 
could  be  only  by  the  petitioners  taking  up  all  the  notes  and  acceptances  already 
given  by  Hyde  and  Gleises,  according  to  the  stipulations  of  the  petitioners,  and 
thus  enabling  them  to  carry  on  their  operations  in  business;  and  it  seems  to 
have  been  contemplated  on  all  sides,  that,  by  the  omission,  Hyde  and  Gleises 
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might  be  compelled  to  stop,  and  their  indorsers  be  brought  into  peril;  and, 
indeed,  the  record  shows  that  the  event  actaally  occurred.  If,  then,  Hyde  and 
Gieises  have  failed  to  realize  the  benefits  contemplated  by  the  arrangement, 
bj  the  default  of  the  petitioners,  what  ground  is  there  to  assert  that  they,  or 
tbeir  indorsers,  ought  to  be  compelled  to  a  specific  performance  of  a  contract 
pro  tanto,  when  the  consideration  was  a  punctilious  performance  of  the  ea- 
tirety?  The  most  that  could,  under  such  circumstances,  be  contended  for, 
would  be  to  say,  not  that  Hyde  and  Gieises  should  be  compelled  to  give  up  any 
part  of  the  indorsed  notes,  but  that  they  should  be  bound  to  repay  to  the  pe- 
titioners, in  money,  the  amount  paid  b}'  them  for  Hyde  and  Gieises,  deducting  all 
damages  sustained  by  the  latter  by  reason  of  the  non-performanca  of  the  coa- 
tract,  as  in  the  cases  already  cited.  But  that  is  not  the  object  or  the  prayer  of 
the  allecration^  in  the  present  petition. 

^  14:10.  If  a  new  contract^  which  seeks  to  extitignish  a  precedent  debt  by  no- 
vation^ be  conditional^  the  old  debt  is  not  extinguished  until  such  condition  is 
performed. 

In  the  next  place,  there  is  another  view  of  the  case  still  more  striking  and 
oonclosive.  It  is  not  true,  as  the  petition  supposes,  that  there  was  any  act- 
ual delivery  of  the  notes  to  the  petitioners  (which  might  have  presented 
another  question);  but  in  point  of  fact,  as  the  evidence  fully  establishes,  the 
notes  were  deposited  in  the  hands  of  Locket,  to  be  delivered  over  to  the  peti- 
tioners, only  upon  their  full  performance  of  the  stipulations  on  which  they 
were  to  have  effect.  It  is  admitted  that  those  stipulations  have  never  been 
performed.  Upon  what  ground,  then,  can  the  petitioners  now  demand  a  deliv- 
ery of  any  of  the  notes,  they  not  having  fulfilled  the  conditions  of  the  deposit? 
It  has  been  said  that  here,  by  the  giving  up  of  the  new  notes,  the  old  debts  due 
by  Hyde  and  Gieises  have  been  extinguished  by  novation;  and,  therefore,  tbeir 
sole  remedy  lies  upon  the  new  contract  and  notes  given  in  pursuance  thereof. 
Bat  that  doctrine  is  by  no  means  true,  as  it  is  attempted  to  be  applied  to  the 
circumstances  of  the  present  case.  A  novation  will,  indeed,  if  it  be  absolute 
and  unconditional,  amount  to  a  direct  extinguishment  of  the  original  debt  by 
substituting  the  new  contract  in  its  place.  This  is  sufficiently  apparent  from 
the  language  of  the  Civil  Coile  of  Louisiana,  arts.  2181  to  219-L  But  no  exiia- 
gnishment  is  wrought  if  the  arrangement  is  conditional,  and  the  conditions  are 
not  fully  complied  with.  Pothier  (Pothier  on  Obligations^  550,  551)  states  this 
in  the  most  clear  and  explicit  terms.  ^^It  follows,"  says  he,  *Hhat  if  the  debt 
of  which  it  is  proposed  to  make  a  novation  by  another  engagement  is  conJi- 
tional,  the  novation  cannot  take  effect  until  the  condition  is  accomplished." 
Therefore,  if  there  is  a  failure  in  the  accomplishment  of  the  condition,  there 
can  be  no  novation,  because  there  is  no  original  debt  to  which  the  new  one  caa 
ba  substituted.  Viceversa^  if  the  first  debt  does  not  depend  on  any  condition, 
but  the  second  engagement,  intended  as  a  novation,  is  conditional,  the  novation 
can  only  take  effect  by  the  accomplishment  of  the  condition  of  the  new  en- 
gagement, before  the  first  debt  is  extinct. 

Now,  that  the  giving  of  these  new  notes  by  way  of  novation  for  the  old 
debts  was  conditional,  is  apparent  from  the  fact  that  they  were  not  delivered 
to  the  petitioners,  but  were  deposited  in  the  hands  of  Locket,  ^'subject  to  the 
provisions  of  the  receipt,"  and  to  be  delivered  over  by  him  only  when  these 
conditions  were  complied  with  by  the  petitioners.  So  all  parties  must  have 
understood  the  transaction;  and  the  deposit  in  any  other  view  would  be  as  un- 
accountable as  it  would  be  unmeaning.     The  petitioners  have  never,  as  they 
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admit  by  their  petition,  complied  with  these  conditions.  How,  then,  can  they, 
consistently  with  all  rales  of  law,  insist  upon  the  transactions  being  a  complete 
and  absolute  novation,  entitling  them  to  the  delivery  of  the  substituted  securi- 
ties in  lieu  of  the  old  debts? 

Nor  is  the  consideration  to  be  lost  sight  of,  that  the  arrangement  does  not 
merely  limit  itself  to  the  immediate  interests  of  the  debtors  and  the  creditors. 
The  endorsers  have  rights  also  which  must  have  been  intended  to  be  provided 
for  and  secured  by  the  deposit;  to  which,  in  reason,  they  must  be  presumed  to 
have  been  parties,  and  given  their  assent.  We  have  no  right  to  presume  that 
they  would  have  indorsed  these  notes  without  the  entire  confidence  that  the 
new  arrangement  would  be  carried  out  and  fulQlled  with  the  most  scrupulous 
punctuality.  Their  own  recourse  over  against  Hyde  and  Gleises  might  other* 
wise  be  most  materially  and  injuriously  alfected.  Their  object  must  have  been, 
by  securing  to  Hyde  and  Gleises  the  prolonged  credit,  to  have  enabled  them  to 
meet  the  new  payments,  and  thereby  exonerate  themselves  from  ulterior  re- 
sponsibility. If,  therefore,  we  were  to  give  effect  to  the  present  suit,  the  coa- 
ditions  of  the  novation  not  having  been  fulfilled,  we  should  either  deprive  the 
indorsers  of  all  the  benefits  and  securities  contemplated  in  the  arrangement/ 
or,  at  all  events,  leave  them  exposed  to  a  responsibihty  as  indorsers,  from  which, 
by  the  very  deposit,  they  meant  to  guard  themselves. 

Thera  are  other  embarrassing  di(|]culties  in  the  frame  of  the  decree,  as  to  the 
manner  in  which  it  disposes  of  the  notes,  and  divides  the  responsibilities  eC 
the  respective  indorsers  without  their  consent,  and  proceeding  to  adjudge  money 
to  the  petitioners  for  the  balance.  But  it  is  unnecessary  to  dwell  on  them,  for, 
upon  the  grounds  already  stated,  we  are  of  opinion  that  the  judgment  ought 
to  be  reversed,  and  the  cause  remanded  with  directions  to  the  court  below  to 
dismiss  the  suit  with  costs  for  the  original  defendants. 

ROSS  r.  UNION  PACIFIC  RAILWAY  COMPANY. 
(Circuit  Court  for  Kansas:  1  Woolworth,  26-48.    1868.) 

Opinion  by  Miller,  J. 

Statement  of  Faots. —  This  is  an  application  for  an  injunction  on  a  bill  filed 
in  the  circuit  court  of  the  United  States  for  the  district  of  Kansas.  The  ma- 
terial matters  set  forth  in  the  bill  may  be  shortly  stated  thus:  In  September, 
1862,  the  plaintiffs,  under  the  partnership  name  of  Ross,  Steel  &  Co.,  con- 
tracted with  the  defendant  under  the  corporate  name  of  The  Leavenworth, 
Pawnee  &  Western  Railroad  Company,  which  has  since  been  changed  to  its 
present  style,  that  they  would  build  for  it  a  railroad  in  the  state  of  Kansas, 
some  three  hundred  and  fifty  miles  in  length,  the  same  to  be  part  of  the  great 
Pacific  Railway  provided  for  by  the  act  of  congress. 

The  defendant,  on  its  part,  agreed  to  pay  for  said  road,  as  each  section  of 
forty  miles  should  be  built,  equip|)ed  and  furnished  ready  for  use,  and  accepted 
by  the  commissioners,  as  provided  in  the  act  of  congress,  the  sum  of  $33,500 
per  mile.  This  sum  was  to  be  made  up  as  follows:  $16,000  of  the  bonds  of 
the  United  States,  to  be  issued  under  said  act;  $6,000  of  the  paid-up  stock  or 
shares  of  the  company,  and  $11,500  of  the  bonds  of  the  company,  secured  by 
a  first  mortgage  on  the  road  and  its  appurtenances,  and  on  the  land  granted 
by  the  government  to  aid  in  its  construction.  The  plaintiffs  have  done  work 
and  furnished  material  to  the  value  of  $40,000  or  $50,000.  They  have  made 
extensive  arrangements  for  procuring  the  necessary  capital,  and  for  the  par- 
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chase  of  the  iron;  and  are  fully  ready  and  able  to  prosecute  the  work,  dili- 
gently and  successfully.  But  the  defendant  has  notified  thera  that  their 
contract  is  forfeited,  and  the  work  covered  by  it  he  has  employed  other  parties 
to  perform. 

To  secure  its  bonds,  which  are  to  be  delivered  to  the  new  contractors  for 
their  work,  the  defendant  has  made  two  mortgages  on  the  road  and  its  appur- 
tenances, and  on  its  lands.  These  mortgages  are  entirely  different  from  those 
which  are  provided  for  in  the  contract  with  the  plaintiffs,  and  if  the  bonds  are 
issued  thereon,  the  defendant  will  be  unable  to  comply  with  its  covenants  to 
them  in  relation  to  the  same  subject-matter.  The  bonds  have  not  been  issued 
yet.  The  bill  therefore  prays  for  an  injunction  to  prevent  their  issue,  and,  on 
final  hearing,  that  the  defendant  may  be  decreed  specifically  to  perform  its 
covenants  in  said  contract,  and  for  general  relief. 

§  1471.  An  injunction  to  prevent  a  party  from  disabling  him%df  to  perform 
his  contract  will  issue  only  when  such  contract  is  one  which  might  be  specifically 
enforced,  , 

If,  for  the  purpose  of  compelling  the  parties  to  perform  specifically  their 
contract,  the  court,  on  the  case  made  by  the  bill,  ought  to  entertain  it,  it  should 
grant  the  injunction ;  because,  otherwise,  before  a  hearing  on  the  mei  its,  the 
defendant  would  probably  render  itself  incapable  of  giving  to  the  plaintiffs  first 
mortgage  bonds  as  it  has  agreed  to  do.  On  the  other  hand,  if,  on  the  hearing, 
specific  performance  will  not  be  decreed,  there  is  no  ground  for  the  injunction, 
which. is  sought  only  for  the  purpose  of  making  the  final  decree  effective.  We 
are  called  upon,  then,  to  inquire,  in  the  first  place,  whether  the  case  made  by 
the  bill  is  one  in  which  a  court  of  equity  will  decree  specific  performance  of 
the  contract.  In  considering  the  question  of  the  jurisdiction  of  the  court  to 
enforce  them  b}'  decree,  the  covenants  of  the  defendant  may  be  treated  as  re- 
quiring the  delivery  of  three  kinds  of  securities,  namely:  1.  The  bonds  of  the 
United  States  provided  to  be  issued  by  act  of  congress.  2,  The  paid-up  shares 
of  the  company.     3.  The  bonds  of  the  company  secured  by  mortgage. 

§  1 4  7  3.  A  contract  to  deliver  United  States  bonds  will  not  be  specifhcally  enforced, 

1.  The  bonds  of  the  United  States  are  stocks  within  any  definition  which 
can  be  given  to  that  term.  They  are  public  stocks,  government  stocks.  The 
decisions  are  clear  and  uniform,  that  a  covenant  for  their  delivery  will  not  be 
specifically  enforced  in  a  court  of  equity.  2  Story's  Eq.  Jurisprudence,  §§  717, 
717a,  718j  724a.  The  cases  cited  in  the  notes  to  these  sections  of  Judge  Story's 
work  (Redfield's  edition)  fully  sustain  this  doctrine.  They  cover  a  period  of 
two  hundred  years,  coming  down  to  the  present  time.  In  reference  to  this 
class  of  stocks,  no  case  is  cited  to  the  contrary. 

§  1473.  A  contract  to  deliver  railway  shares  will  probably  not  be  specifically 
enforced, 

2.  As  to  the  shares  in  the  railroad  company,  I  think  the  rule  should  be  the 
same.  I  see  no  sound  reason  for  any  distinction  between  them  and  govern- 
ment stocks.  They  belong  to  a  class  of  securities  which  are  generally  called 
stocks;  they  are  the  subject  of  every  da}'  sale  in  the  market,  and  the  rates  at 
which  they  are  selling  are  quoted  in  the  public  commercial  reports,  so  that  their 
value  is  as  readily  and  certainly  ascertained  as  that  of  government  stocks.  No 
especial  value  attaches  to  one  share  over  another,  and  the  money  which  will 
pay  for  one  will  as  readily  purchase  another.  The  damages,  then,  for  failure 
to  deliver  any  such  shares  may  be  awarded  at  law,  and  be  an  adequate  com- 
pensation for  the  injury  sustained. 
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§  1474.  authorities  reviewed. 

And  this  has  been  the  holding  of  the  courts  for  a  hundred  years.  Cud  v. 
Rutter,  1  P.  Wms.,  570;  5  Vin.  Ab.,  538,  decided  in  1719,  was  a  bill  to  compel 
the  delivery  of  South  Sea  stock  according  to  a  contract  alleged.  Lord  Chan- 
cellor Parker,  "delivering  his  judgment  with  great  clearness,"  ^s  the  reporter 
says,  held  "that  a  court  of  equity  ought  not  to  execute  any  of  these  contracts, 
but  to  leave  them  to  law,  where  the  party  is  to  recover  damages,  and  with  the 
money  may,  if  he  please,  buy  the  quantity  of  stook  agreed  to  be  transferred 
to  him;  for  there  can  be  no  difference  between  one  man's  stock  and  another's. 
It  is  true,  one  parcel  of  land  may  vary  from,  and  be  more  commodious,  pleasant 
or  convenient  than  another  parcel  of  land,  but  £,\fiOO  South  Sea  stock,  whether 
it  be  A.,  B.,  C.  or  D.'s,  is  the  same  thing,  and  in  no  sort  variant;  and  there- 
fore let  the  plaintiff,  if  he  has  a  right,  recover  in  damages,  with  which,  when 
received,  he  may  buy  the  stock  himself."  So,  also,  are  Cappur  v.  Harris, 
Bunb.,  135;  Dorison  v.  Westbrook,  5  Yin.,  510,  pi.  22.  In  all  the  cases  in 
which  in  former  times  specific  performance  was  decreed,  the  reason  existed, 
and  the  court  proceeded  upon  the  reason  that  damages  at  law  afforded  no  sutfi- 
cient  compensation,  on  account  of  some  peculiarity  in  the  stock  contracted  to 
be  delivered,  or  in  the  situation  of  the  parties.  Of  this  class  are  Colt  v,  Ket- 
terville,  2  P.  Wms.,  304;  Buxton  v.  Lister,  3  Atk.,  383;  Gardner  v.  Pulien,  2 
Vern.,  394. 

§  1475.  the  later  English  decisions. 

In  England,  by  recent  decisions,  the  jurisdiction  seems  to  have  been  ex- 
tended beyond  the  early  cases.  In  them  it  has  been  said  that  there  is  no  anal- 
ogy between  government  stock  and  railroad  shares,  because  the  latter  are 
limited  in  amount,  and  are  not  always  to  be  had  in  the  market.  Duncuft  v. 
Albrecht,  12  Sim.,  189;  Shaw  v.  Fisher,  5  Railw.  C,  465;  Parish  v.  Parish,  32 
Beav.,  207.  Whether  the  distinction  taken  in  these  cases  shall  be  held  finally 
to  prevail  in  this  country,  and,  if  it  be  established,  whether  it  shall  be  held 
applicable  in  principle  to  cases  like  this,  I  need  not  now  determine.  But  con* 
ceding  that  if  this  contract  called  for  only  the  shares  in  the  company  and  its 
bonds,  a  specific  performance  of  it  might  be  decreed  by  this  court,  how  does 
the  case  stand  when  the  first  mentioned  class  of  property,  as  to  which  we  have 
seen  that  the  contract  cannot  be  specifically  enforced,  is  coupled  with  the  other 
two  classes. 

If  this  bill  can  be  maintained,  we  are  to  suppose  that  when  the  first  section 
of  fifty  miles  of  road  is  completed,  the  plaintiffs  will  call  on  the  court  to  com- 
pel the  defendant  to  perform  the  contract  to  that  extent.  There  will  then  be 
due  from  the  defendant  to  the  plaintiffs  $1,675,000;  $800,000  of  which  will  be 
payable  in  government  stock,  of  which  this  court  cannot  compel  the  delivery, 
and  $875,000  in  railroad  shares,  of  which  delivery  may  be  decreed.  Now,  will 
the  court,  on  a  covenant,  which  is  a  unit,  give  the  plaintiffs  this  partial  relief, 
and  as  to  one-half  of  it  m  nominal  amount,  and  perhaps  more  than  one-half  in 
value,  turn  them  over  to  a  court  of  law  for  damages?  In  a  court  of  law, 
strict  and  technical  performance,  on  the  part  of  the  plaintiffs,  of  their  cove- 
nants is  essential  to  a  recovery.  In  a  court  of  equity,  time  is  not  of  the  essence 
of  the  contract.  Thus  the  contract  becomes  subject,  in  different  courts,  to 
whollv  different  rules  of  construction  and  to  different  kinds  of  relief,  which 
may  prove  in  reality  both  a  snare  to  the  plaintiffs  and  a  detriment  to  the 
defendant. 

And  this  has  been  ruled  in  several  cases.     Thus  in  Qervais  v.  Edwards,  2  Dr. 
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&  W.,  80,  Sir  Edward  Sugden  in  Ireland  held  that,  unless  the  ooart  tsan  decree 
speeific  performance  of  the  whole  of  a  contract,  it  will  not  interfere  to  enforce 
any  part  of  it.  And  in  South  Wales  R'y  Co.  v.  Wythes,  1  K.  &  J.,  186;  24 
Law  J.  Kep.,  K  S.,  Gh.,  1,  Lord  Justice  Knight  Brace  says:  "I  find  no  author- 
ity f^r  the  proposition  that  where  the  main  body  of  an  agreement  is  not  fit  to 
be  performed,  or  rather  the  specific  performance  of  which  is  not  fit  to  be 
enforced  in  equity,  the  subsidiary  part  of  it  can  or  ought  to  be  enforced,  par- 
ticularly  when  the  peculiar  nature  of  that  subsidiary  part  is  considered."  This 
contract  remains  unexecuted.  It  is  true  that  the  bill  alleges  that  the  plaintiffs 
have  done  work  and  furnished  material  to  the  value  of  $40,000  or  $50,000.  But 
the  contract,  if  executed  by  them,  would  require  from  them  $12,000,000  of 
work  and  material  The  amount  already  expended,  compared  with  that  to  be 
expended,  is  too  inconsiderable  to  take  the  case  out  of  the  class  of  executory 
contracts.  It  is  the  settled  doctrine  of  this  court  that  such  a  contract  will 
not  be  specifically  enforced,  unless  the  remedy  is  mutual;  that  is  to  say,  that 
the  covenant  of  the  plaintiff,  to  be  performed  on  his  part,  and  that  of  the  de* 
fendant  on  his  part,  must  both  be  of  such  character  that,  if  either  of  them  shall 
be  delinquent,  the  court  can  give  relief  by  compelling  its  performanoe  spe- 
cifically by  him.  3  Story's  Eq.  Jur.,  §§  711,  723,  790;  Cathcart  v.  Robinson,  5 
Pet.,  2U. 

§  1476.  A  contract  to  build  a  railroad  is  not  one  which  can  be  specificaUy 
enforced. 

I  proceed,  then,  to  inquire  whether  this  contract  is  of  such  a  character  that, 
if  the  plaintiffs  were  in  default,  it  could  be  specifically  enforced  as  against 
them  by  a  decree  of  this  court.  The  covenant  on  the  part  of  the  plaintiffs, 
although  expressed  in  very  simple  terms,  is  nevertheless  a  very  grave  under- 
taking. It  is,  that  they  will,  within  such  time  as  the  act  of  congress  requires^ 
build  about  three  hundred  and  sixty  miles  of  railroad,  and  equip  and  furnish 
the  same,  complete,  with  rolling  stock,  depots,  etc.,  ready  for  use,  furnishing  all 
the  materials  necessary  for  this  extensive  work.  Shall  this  court,  in  addition 
to,  or  rather  before,  enforcing  the  covenants  of  the  defendant,  undertake  to 
enforce  performance  on  the  part  of  plaintiffs  of  this  covenant  of  theirai 

§  1477. authorities  cited. 

No  case  is  reported,  I  believe  —  at  least  none  has  been  produced  on  the  hear- 
ing—  in  which  the  court  has  undertaken  to  compel  a  party  to  build  a  railroad. 
In  fact,  the  case  of  South  Wales  E'y  Co.  v.  Wythes,  1  K.  &  J.,  186;  S.  C,  5 
De  G.,  M.  &  G.,  880,  is  to  the  contrary.  In  this  case  the  court  refused  specific 
performance  of  an  agreement  for  the  building  of  a  branch  railway,  which  was  . 
entered  into  during  the  pendency  of  a  bill  before  parliament.  See,  also,  Attor- 
ney-General V.  Birmingham  &  Oxford  Junction  R'y  Co.,  8  Macn.  &  G.,  453; 
S.'C,  16  Jur.,  113,  affirming  S.  C,  15  Jur.,  1024;  S.  C,  7  Eng.  L.  &Eq.,  283; 
People  V.  Albany  &  Vermont  E.  Co.,  24  N.  Y.,  261.  There  are  several  cases 
on  the  subject  of  building  houses  and  bridges,  which,  as  the  subject  bears  aa 
analogy  to  that  of  building  railroads,  I  will  now  examine. 

§  1478.  analogous  English  cases  exa?nined  and  discussed. 

The  first  case  claiming  attention  is  that  of  City  of  London  v.  Nash,  3  Atk., 
512;  S.  C,  1  Ves.  Jr.,  12.  In  this  case  Lord  Hardwicke  decreed  that  a  covenant 
in  a  lease  to  rebuild  should  be  specifically  enforced,  on  the  ground  that  it  was 
essential  to  the  security  of  the  landlord;  but,  at  the  same  time,  he  held  that  a 
covenant  to  repair  would  not  be  enforced,  because  compensation  in  damages  could 
be  had  at  law.     This  case  does  not  seem  to  place  the  jurisdiction  of  the  court 
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to  compel  the  performance  of  the  contract  on  any  ground  generally  applicable 
to  building  contracts. 

The  next  case  in  the  order  of  time  is  Errington  v.  Aynesly,  2  Brown,  Ch., 
341,  in  which  Sir  Lloyd  Konyon,  master  of  the  rolls,  refused  to  decree  a  spe- 
cific performance  of  a  contract  to  build,  mainly  on  the  ground  that,  if  one 
person  would  not  build,  another  might  be  found  who  would.  In  Lucas  v. 
Comeford,  3  Brown,  Oh.,  166;  S.  C,  1  Ves.  Jr.,  235,  decided  very  shortly  after 
the  above  case,  Lord  Thurlow  held  the  same  doctrine,  and  refused  a  decree, 
saying  that  the  court  cogid  not  undertake  to  superintend  the  construction  of  a 
building,  any  more  than  it  could  the  repairing  of  it.  In  Morely  v.  Virgin,  3  Ves. 
Jr.,  184,  Lord  Loughborough  refused  to  decree  the  performance  of  a  contract  to 
lay  ont  £1,000  in  a  building,  because  there  was  not  sufficient  definiteness  in  the 
contract.  But  he  took  occasion  to  say  that  there  would  be  a  distinction  between 
the  case  of  a  covenant  to  repair,  and  one  to  build ;  and  that  cases  might  arise 
where  the  contract,  being  sufficiently  specific,  might  perhaps  be  enforced.  I 
think  that  Lord  Loughborough,  in  alluding  to  Lord  Thurlow's  decision,  did  not 
correctly  state  the  grounds  of  it;  yet  it  does  not  seem  to  me  that  he  intended 
to  overrule  that  decision,  or  that  be  said  anything  which  could  have  such  an 
effect.  In  Fleet  v.  Branden,  8  Ves.  Jr.,  159,  the  chancellor  refused  to  decree 
the  specific  performance  of  an  agreement  to  level  and  fill  up  a  gravel-pit,  on 
the  ground  that  an  adequate  remedy  for  a  breach  of  such  contract  could  be  had 
at  law. 

Thus  far  it  would  seem  that  no  case  overrules  the  decision  of  Lord  Thurlow 
against  decreeing  specific  performance  of  building  contracts.  We  are  now, 
however,  to  examine  a  class  of  cases  which  are  supposed  to  establish  a  contrary 
doctrine.  Before  we  enter  upon  their  consideration,  let  us  remark  certain  cir- 
oomstanccs  which  attend  them.  1.  In  each  case,  the  building  was  to  be  done 
upon  the  land  of  the  person  who  agreed  to  do  it.  2.  The  consideration  for  the 
agreement,  in  every  instance,  was  the  sale  or  conveyance  of  the  land  on  which 
the  building  was  to  be  erected;  and  the  plaintiff  bad  already,  by  such  convey- 
ance on  his  part,  executed  the  contract.  3.  In  all  of  them  the  building  was  in 
some  way  essential  to  the  use,  or  contributory  to  the  value,  of  adjoining  land 
belonging  to  the  plaintiff. 

The  first  of  these  oases  is  that  of  Storer  v.  Great  Western  R'y  Co.,  2  Young 
&  Coll.,  48.  The  plaintiff  had  sold  to  the  railway  company  the  right  of  way 
through  his  pleasure-grounds,  and  the  company  had  agreed,  in  order  that  he 
night  have  the  full  use  of  his  adjoining  land,  that  it  would  make  an  arched 
way  under  its  road-bed  large  enough  for  a  wagon  loaded  with  hay  to  pass  with 
facility.  The  court  decreed  that  the  arched  way  should  be  made.  The  vice- 
obancellor  said  that  'Mt  was  competent  for  that  court  to  enTorce  the  specific 
performance  of  a  contract  by  the  defendant  to  do  defined  work  upon  his  own 
property,  in  the  performance  of  which  the  plaintiff  has  a  material  interest,  and 
one  which  cannot  be  compensated  in  damages."  The  next  case  is  that  oT  Price 
V.  Corporation  of  Penzance,  4  Hare,  506.  In  this  case  the  plaintiff  had  sold 
the  town  some  land,  and  the  corporation  covenanted  to  lay  out  streets  and 
build  bouses  on  it,  especially  to  erect  a  fish-market.  The  defendants,  without 
awaiting  a  decree,  built  a  market.  The  court,  although  the  relief  was  not 
resisted,  approved  the  principle  above  stated.  Wigrara,  vice-chancellor,  says: 
**The  contract  was,  that  the  corporation  having  purchased  the  plaintiff's  land, 
should,  at  their  own  expense,  make  a  street,  and  also  a  market.  Under  this 
contract,  the  corporation  have  taken  possession  of  the  land  and  converted  it; 
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and  having  bad  the  benefit  of  the  contract  in  specie,  as  far  as  the}'  are  con- 
cerned,  I  need  not  say  that  the  court  will  go  to  any  length  which  it  can  to  com- 
pel them  to  perform  the  contract  in  specie." 

§  1479.  analogotis  American  cases. 

In  Siuyvesant  v.  New  York  City,  11  Paige,  4i4,  the  plaintiflP,  being  the 
owner  of  a  large  tract  of  land  in  the  city  of  New  York,  had  granted  to  the 
city  corporation  a  certain  part  thereof  for  the  purposes  of  a  public  square;  and 
in  the  conveyance  which  was  executed  by  the  defendant,  it  covenanted  to 
grade,  inclose  and  improve  the  premises  in  a  manntr  therein  provided;  the 
plaintiff  having  exacted  this  covenant  in  order  to  increase  the  value  of  adjoining 
lands  which  he  retained.  After  two  judgments  at  law  for  damages,  he  brought 
bis  bill  for  specific  performance,  and  Chancellor  Walworth  decreed  in  his 
favor.  In  the  course  of  his  opinion,  that  distinguished  jurist  says:  "  The  true 
rule  on  the  subject  of  decreeing  the  specific  performance  of  a  covenant  in  such 
cases  is,  that  where,  from  the  nature  of  the  relief  sought,  performance  in  specie 
will  alone  answer  the  purposes  of  justice,  this  court  will  compel  a  specific  per- 
formance, instead  of  leaving  the  complainant  to  a  remedy  at  law,  which  is 
wholly  inadequate.  The  court  has  jurisdiction,  therefore,  to  compel  the  specific 
performance  b}*^  the  defendant  of  a  covenant  to  do  certain  specified  work,  or  to 
make  certain  improvements  or  erections  upon  his  own  land  for  the  benefit  of 
the  complainant,  as  the  owner  of  the  adjoining  property,  who  has  an  interest 
in  having  such  work  done  or  such  improvements  or  erections  made;  and  where 
the  injury  to  the  complainant,  from  the  breach  of  the  covenant,  is  of  such  a 
nature  as  not  to  be  capable  of  being  adequately  compensated  in  damages." 

In  Burchett  v.  Boling,  5  Mumf.  (Va.),  442,  the  partners  had  entered  into  a 
contract  to  build  a  hotel  on  the  land  of  the  plaintiff,  which  he  agreed  to  con- 
vey for  that  purpose,. and  to  receive  two  shares  of  the  capital  stock  of  the  hotel 
therefor.  He  conveyed,  and  removed  some  buildings  from  the  land,  and  de- 
livered possession.  The  other  parties  commenced  erecting  the  hotel,  but  after- 
wards abandoned  the  enterprise.  The  court  decreed  that  they  should  complete 
the  building.  All  these  cases  are  clearly  referable  to  the  principle  laid  down 
in  the  case  of  Storer  v.  Great  Western  R'y  Co.  Judge  Story  adopted  the  pre- 
cise language  of  the  court  in  that  case,  without  claiming  that  the  principle  goes 
any  further.  Story's  Eq.  Jur.,  §  721a.  I  think  the  cases  cited  rest  on  a  prin- 
ciple clearly  distinguishable  from  that  of  enforcing  building  contracts  gen- 
erally, in  which  parties  have  contracted,  for  money  or  personal  property  as  the 
consideration,  to  build  on  the  plaintiff's  land;  and  there  is  no  special  reason  to 
render  non-performance  incapable  of  being  compensated  in  damages.  In  a 
case  reported  in  3  Humphrey  (Tenn.),  657,  upon  a  contract  like  that  in  the  case 
last  cited,  except  that  it  was  wholly  executory,  the  court  refused  to  decree  spe- 
cific performance  against  the  party  who  was  to  convey  the  land,  although  the 
plaintiffs  were  ready  and  willing  to  perform  on  their  part. 

I  have  thus  attempted  to  analyze  all  the  cases  bearing  on  the  subject  which 
have  been  cited  by  counsel,  or  which  I  have  been  able  to  find  in  the  short  time 
I  have  had  for  examination;  and  I  do  not  think  that  any  of  them  overrule,  or 
are  in  any  manner  inconsistent  with,  the  case  decided  by  Lord  Thurlow,  in  3 
Brown's  Ch.,  166,  notes;  1  Ves.  Jr.,  235.  On  the  contrary,  the  decrees  which 
have  been  granted  are  based  upon  principles  entirely  reconcilable  with  that 
case.  And  when  we  take  into  consideration  the  length  of  time  it  has  stood, 
during  which  no  decree  resting  on  the  general  principle  has  been  rendered  to 
enforce  a  building  contract,  I  am  inclined  to  concur  fully  with  Judgo  Story, 
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that  "  in  cases  of  contract  to  build  a  house  or  a  bridge,"  or  I  will  venture  to 
add,  a  railroad,  "a  specific  performance  would  not  now  be  decreed."  2  Story's 
Eq.  Jur.,  §  716,  note  2. 

§  1 480.  lieasona  "for  ref using  aped  fie  performance  of  huilding  contracts. 

I  have  been  much  pressed  by  counsel  for  the  plaintiffs  with  the  argument  of  the 
distinguished  jurist  just  named,  in  favor  of  a  general  enforcement  of  this  class 
of  contracts.  2  Story,  Eq.  Jur.,  §  728.  But  it  is  evident  that  the  author  is 
there  stating  not  what  the  rule  is,  but  what  he  thinks  it  should  be.  And  I 
cannot  say  that  I  am  very  strongly  impressed  by  the  reasoning  with  which  he 
supports  the  abstract  propriety  of  his  opinion.  It  seems  to  me,  that  to  estab- 
lish the  general  doctrine  that  contracts  for  building  may  be  specifically  enforced 
in  equity,  would  be  to  invite  into  litigation  very  many  matters  which  are  now 
generally  settled  by  the  parties  on  a  basis  much  more  beneficial  to  both;  and 
that  it  would  require  the  constant  supervision  of  the  court,  through  its  officers, 
in  the  conduct^of  aflFairs  it  is  very  poorly  adapted  to  administer.  The  re- 
sult of  the  court's  drawing  to  itself  such  a  jurisdiction  would  certainly  be  far 
less  remedial  than  the  ordinary  action  for  damages. 

There  is  another  consideration  to  bQ  noted  in  this  connection.  If  the  act 
to  be  done  by  the  delinquent  party,  whether  the  plaintiff  or  the  defendant  here, 
were  a  single  act,  to  compel  which  a  single  decree  of  the  court  would  be  suf- 
ficient, a  case  would  be  presented  very  unlike  that  before  us.  Years  must 
elapse  before  this  work  can  be  done  and  paid  for.  At  every  step  in  its  progress, 
the  interposition  of  the  court,  either  by  orders  in  this  case,  or  by  decrees  in  suc- 
cessive cases,  may  be  invoked,  if  we  are  at  this  time  to  lend  the  aid  of  chancery 
to  either  of  the  parties.  It  is  not  difiicult  to  foresee  the  mischiefs  of  such  a 
course.  The  rule  is  settled,  even  in  the  English  chancery,  where  the  jurisdic- 
tion is  greatly  extended  in  all  such  cases,  that  it  will  decree  specific  performance 
only  when  it  can  dispose  of  the  matter  by  an  order  capable  of  being  enforced 
at  once;  that  it  will  not  decree  a  party  to  perform  a  continuous  duty  extending 
over  a  number  of  years,  but  will  leave  the  opposite  party  to  his  remedy  at  law. 
It  was  on  this  principle  that  Lord  Ilardwicke  proceeded  in  the  case  of  The  City 
of  London  v.  Nash,  cited  above.  In  answer  to  the  objection  to  the  plaintiffs' 
having  specific  performance  of  the  contract,  he  expressly  says:  "Theobjectioa 
will  not  hold,  for,  upon  a  covenant  to  build,  the  plaintiffs  are  clearly  entitled  to 
come  into  this  court  for  a  specific  performance  —  otherwise  on  a  covenant  to 
repair;  for  to  build  is  one  entire  single  thing,  and  if  not  done  prevents  that 
security  which  the  city  of  London  has  for  the  rent  by  virtue  of  the  lease." 

§  1  481,  A  covenant  to  repair  will  not  be  specifically  enforced.     Cases  cited. 

And  this  may  have  been  a  reason,  and  a  very  strong  reason,  for  the  rule,  now 
well  settled,  that  a  covenant  to  repair  will  not  be  specifically  enforced.  Gervais 
V.  Edwards,  2  D.  &  War.,  80;  Ilill  v.  Croll,  2  Phill.,  60;  Saunderson  v.  Cocker- 
mouth,  etc.,  R'y  Co.,  11  Beav.,497;  Nickels  v.  Hancock,  7  Dj  G.,  M.  &  G.,  300, 
327;  Ogden  v.  Fossick,  11  W.  R.,  128,  L.  J.  The  case  cited  above  of  South 
Wales  II.  Co.  v.  Wythes,  I  K.  ife  J.,  1S6;  24  Law  J.  Rep.,  N.  S.,  Ch.,  1,  is  in 
many  of  its  features  like  that  before  us  now.  After  some  negotiations  between 
the  parties,  not  necessary  here  to  notice,  a  memorandum  was  entered  into  be- 
tween the  company  and  the  defendants  as  contractors,  providing,  among  other 
thin**^,  that  *'The  company  to  find  the  land  within  a  reasonable  time  and  build 
the  stations.  The  contractors  to  give  a  bond  to  the  amount  of  £50,000  to  se- 
cure the  performance  of  their  contract,  and  to  undertake  to  execute  the  works 
for  a  double  line  of  railway,  and  the  ballasting  and  permanent  way  for  a  single 
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line,  according  to  the  terms  of  the  specification  to  be  prepared  by  the  engineer 
for  the  time  being  of  the  company,  for  the  sum  of  £290,000,  to  be  complete 
ready  for  opening  by  the  1st  of  December,  1855,  to  be  paid  in  a  new  stock  to 
be  created,  bearing  £5  per  cent,  interest  from  the  day  of  the  line  being  so 
ready  for  opening,  such  interest  being  derived  from  the  receipts  upon  the 
branch  line,  £60  per  cent,  of  such  gross  receipts  being  devoted  to  such  purpose, 
and  an  additional  £10  per  cent,  of  such  receipts,  making  £70  per  cent,  on  all 
traffic  over  the  said'branch,  which  shall  pass  to  and  from  or  beyond  Carmathen^ 
or  any  other  more  distant  place  on  the  main  line,  the  residue  of  the  gross  re- 
ceipts upon  the  said  branch  being  retained  by  the  company  for  working  the 
branch ;  any  arrear  of  the  interest  of  £5  per  cent,  in  one  year  to  be  made  good 
out  of  any  surplus  in  any  following  year  or  years  until  the  stock  is  redeemed. 

Any  of  the  details  of  this  arrangement,  in  case  of  difference,  to  be  deter- 
mined by  a  referee,  to  be  appointed  by  the  solicitor-general  for  the  time  being, 
on  the  application  of  either  party,  such  referee  to  draw  out  and  settle  on  behalf 
of  both  parties  the  documents  necessary  to  carry  it  out.  The  arbitrators,  under 
working  clause,  to  have  the  power  of  considering  whether  the  mode  of  work- 
ing the  Pembroke  branch  is  reasonable,  having  reference  to  the  company's 
mode  of  working  the  branch  to  Heylaad,  and,  if  the  arbitrators  maike  any 
award,  both  parties  to  abide  by  it." 

A  bill  was  tiled  to  compel  the  specific  performance  of  this  contract  by  the 
company  against  the  contractors.  To  the  bill  was  a  general  demurrer,  which 
Vice-Chancellor  Woods  sustained,  and  the  case  was  appealed  to  the  lord  justices. 
Lord  Justice  Knight  Bruce,  in  his  judgment,  says:  "There  are  several  very 
satisfactory  reasons  why  a  specific  performance  of  this  agreement  should  not 
be  enforced  in  a  court  of  equity,  and  I  will  mention  some  —  I  do  not  say  all  — 
of  those  reasona  In  the  first  place,  by  the  agreement,  it  is  provided  in  the 
most  vague  terms,  that  the  plaintiffs  shall  find  the  land  —  the  land,  I  suppose, 
for  the  stations  —  within  a  reasonable  time  and  build  the  stations;  then  the 
contractors  are  to  give  a  bond  for  £50,000  to  secure  the  performance  of  their 
contract,  and  they  are  to  execute  the  works  for  a  double  line  of  railway  accord- 
iiig  to  the  terms  of  the  specifications  to  be  prepared  by  the  engineer  ^  for  the 
time  being'  of  the  company;  then  the  contract  provides  for  the  payment  of  a 
sum  of  £290,000  to  the  defendants  with  interest,  in  a  manner  which  I  assume,* 
for  the  purpose  of  the  argument,  to  be  intelligible.  Skilful,  experienced  and 
honorable  as  the  engineer  of  this  present  time,  and  of  the  time  of  the  contract, 
is  and  was,  it  is  obvious  that  the  engineer  of  the  time  when  the  works  may  be, 
if  ever,  completed,  may  not  be  the  engineer  of  to-day,  and  the  engineer  of  that 
time  might  be  both  incompetent  and  dishonest.  In  my  opinion  it  would  not  be 
a  proper  course  for  a  court  of  equity  to  take,  to  force  such  an  agreement  on 
any  man  or  body  of  men.  But,  then,  it  has  been  said,  that  a  specification  has 
been  prepared  by  the  present  engineer  of  the  company,  Mr.  Brunei;  but  that 
makes  no  difference.  Whether,  if  such  specification  had  been  not  only  pre- 
pared, but  accepted  and  approved  of,  by  the  defendants,  that  would  have  made 
any  difference,  it  is  not  necessary  to  say,  because  there  is  no  such  allegation  in 
the  bill;  the  only  allegation  in  the  bill  being,  that  the  plaintifEs  believe  that 
the  specification  had  been  approved." 

He  closes  by  saying:  "I  have  never  known  any  attempt  like  the  present; 
and  certainly  this  court  will  bo  no  party  to  the  entertainment  of  a  silit  to  en- 
force so  vague,  so  obscure,  so  uncertain  an  agreement,  the  suit  to  enforce  which 
has  been  successfully  demurred  to;  and  the  suit,  being  frivolous  and  utterly 
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vain,  will  be  of  coarse  dismissed,  and,  eqnally  of  course,  be  dismissed  with 
costs."  It  will  be  observed  that  the  infirmity  of  uncertain  and  vague  stipula- 
tions is  commrn  to  that  and  this  contract,  for  this  line  of  road  remains  unlo- 
cated,  and,  according  to  the  usual  course  of  such  enterprises,  must  be  subject 
to  changes  not  possible  now  to  foresee;  and  in  this  way  differences  irreconcil- 
able between  the  parties,  and  which  this  court  cannot  determine,  may,  and  al- 
most certainly  will,  arise.  So,  too,  as  to  the  performance  of  the  work,  the 
same  ditHculties  are  very  likely  to  occur.  Then  there  is  the  great  considera- 
tioo  of  time.  TeaVs  will  be  required  for  the  execution  of  the  contract.  In 
the  case  cited,  twentj^'-two  miles  of  a  branch  road  was  to  be  built.  Here  is  a 
line  of  three  hundred  and  sixty  miles  stretching  out  into  a  new,  unpopulated, 
almost  unknown  region.  Other  points  of  similarity  might  be  mentioned.  In 
fact,  where  the  eases  differ,  it  is  against  the  claim  of  the  plaintiff  here. 

It  seems,-  therefore,  that  in  granting  this  injunction,  which  would  require 
that  this  railroad  should  be  built,  equipped  and  delivered  by  one  party,  and 
payments  made  by  the  other  under  the  control  and  compulsion  of  the  court,  I 
should  be  going  far  beyond  any  adjudged  case,  or  any  principle  established  by 
any  adjudged  case.  More  than  that,  I  should  proceed  in  the  very  face  of  some 
of  the  highest  authorities,  and,  in  direct  opposition  thereto,  inaugurate  a  policy 
without  a  precedent,  involving  interests  of  the  greatest  consequence  to  every- 
day life.  The  effect  of  the  doctrine,  if  established,  no  wisdom  can  foresee. 
Entertaining  these  views,  I  must  decline  to  make  this  advance,  and  shall  oveiv 
rule  the  motion  for  an  injunction.    Motion  for  an  injunction  overruled. 

RAILWAY  COMPANY  v.  STEWART. 
(5  Otto,  270-385.     1877.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Kansas. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity,  filed  by  Stewart,  as  complain- 
ant, August  20,  1868,  against  the  Union  Pacific  Bailroad  Company,  Eastern 
Division  (now  known  as  the  Kansas  Pacific  Kailwa^^  Company),  the  National 
Mechanics'  Bank  of  Baltimore,  the  National  Union  Bank  of  Maryland  and  the 
National  Exchange  Bank  of  Baltimore,  but  dismissed  by  the  complainant  as 
against  the  several  banks  made  defendants,  November  28,  1871.  The  case,  as 
stated  in  the  bill,  is  substantially  as  follows: 

On  the  <5th  of  Jannary,  1866,  there  were  outstanding  four  hundred  and  fifty 
land  grant  bonds  and  six  hundred  and  forty  construction  bonds  of  the  railroad 
company,  apon  which  it  claimed  that  it  was  not  liable.  All  tlie  land  grant 
bonds  and  three  bunded  and  ninety  of  the  construction  bonds  were  owned  or 
controlled  by  Thomas  C.  Durant.  Stewart  owned  or  represented  the  remain- 
ing two  hundred  and  fifty  construction  bonds.  A  suit  bad  been  commenced  , 
by  the  company,  and  was  then  pending  in  one  of  the  state  courts  of  Kansas, 
against  Durant,  Stewart  and  others,  the  object  of  which  was  to  obtain  a  can> 
cellation  of  the  constrnction  bonds  and  the  mortgage  executed  to  secure  their 
payment.  There  were  also  other  raattsrs  in  dispute  between  Durant  and  the 
company,  and  between  him  and  John  D.  Perry,  its  president.  In  this  state  of 
afiPair^,  Stewart,  on  the  6th  of  January,  1866,  proposed  in  writing  to  the  com- 
pany, through  its  attorney,  to  surrender  all  the  land  grant  and  the  constrnction 
bonds  held  or  represented  by  Durant  or  himself,  and  procure  a  release  by 

Durant  of  all  actions  and  rights  of  action  which  he  bad  or  might  have  against 
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John  D.  Perry  or  the  company,  or  any  of  its  officers,  so  that  its  mortgages 
might  be  canceled,  if  it  would,  in  exchange  therfefor,  execute  and  deliver  to 
him,  for  the  parties  interested,  five  hundred  of  its  bonds  of  $1,000  each,  secured 
by  a  first  lien  on  the  first  one  hundred  and  fifty  miles  of  the  lands  west  of  Fort 
Riley,  granted  by  congress  to  aid  in  the  construction  of  its  road.  It  is  then 
•  alleged  that  in  the  early  part  of  February  following,  this  proposition  was  ac- 
cepted, with  some  slight  modifications,  and  that  the  company  agreed  to  take 
up  the  old  bonds  and  deliver  the  proposed  new  ones  in  exchange;  that  Durant, 
in  pursuance  of  this  agreement,  executed  the  proper  release,  surrendered  bis 
bonds,  and  received  in  exchange  bis  stipulated  portion  of  the  new  securities; 
that  certain  persons  owning  some  of  the  bonds  represented  by  Stewart  at  the 
time  of  the  contract  accepted  the  terms  of  ihe  settlement,  and  made  the  con- 
templated exchange;  that  he,  Stewart,  was  the  owner  of  one  hundred  and  fifty- 
four  of  the  construction  bonds,  for  which  there  still  remained  in  the  hands  of 
the  company  one  hundred  and  twenty-six  of  the  new  issue,  to  be  exchanged 
upon  surrender  in  accordance  with  the  terms  of  the  settlement,  but  that  be 
"was  unable  to  produce  his  bonds,  as  they  were  in  the  possession  of  the  banks 
that  were  made  defendants,  and  they  refused  to  give  them  up.  He  insisted, 
however,  that  the  bonds  were  his,  and  that  they  were  no  longer  binding  upon 
the  company.  He  accordingly  prayed  that  the.company  might  be  required  to 
deliver  to  him  the  bonds  which  were  held  for  exchange  under  the  terms  of  the 
agreement  of  settlement.  The  company  answered,  denying  substantially  all 
the  material  allegations  in  the  bill. 

From  the  testimony  it  appears  that  Stewart  made  the  proposition  set  forth 
in  his  bill,  and  that  it  led  to  an  interview  betw^een  Durant  and  the  officers  of 
the  company,  at  Philadelphia,  early  in  February,  1866,  at  which  Stewart  was 
present,  representing  his  own  interests.  Durant  objected  to  the  terms  proposed 
by  Stewart;  and,  aftei:  some  negotiation,  a  settlement  was  finally  agreed  upon, 
by  which  the  bonds  held  by  all  the  parties  were  to  be  surrendered,  and  in  con- 
sideration thereof  the  company  was  to  pay  Durant  $100,000  in  cash  and  notes, 
and  execute  and  deliver  four  hundred  new  bonds  of  $1,000  each,  secured  by 
mortgage  on  the  lands  of  the  company  lying  on  the  first  one  hundred  miles  of 
its  road  west  of  Fort  Biley.  As  part  of  the  settlement,  also,  the  company 
was  authorized  to  enter  in  the  suit  pending  in  the  state  court  of  Kansas  a 
decree  directing  the  cancellation  of  the  construction  bonds  and  the  discharge 
of  the  mortgage  securing  them. 

Pursuant  to  this  arrangement,  the  company  executed  its  new  bonds  and 
mortgage;  and,  during  the  latter  part  of  April,  1866,  Durant  surrendered  his 
old  bonds,  and  received  the  part  of  the  new  issue  which,  as  between  him  and 
the  holders  of  the  other  construction  bonds,  it  was  stipulated  he  should  have. 
Alexander  Ilay,  also,  who  owned  seventy-six  of  the  bonds  represented  by 
,  Stewart  in  the  settlement,  made  his  exchanges;  and  since  the  commencement 
of  this  suit  twenty  more  have  been  taken  up  by  the  company.  This  leaves 
outstanding  one  hundred  and  fifty-four  bonds,  claimed  by  Ste\\*art,  which  were 
not  exchanged  at  the  same  time  with  the  others,  because  of  his  inability  to 
control  them  for  that  purpose.  The  j^arties  actually  holding  them  did  present 
them,  but  on  account  of  his  objections  the  exchange  was  not  made. 

In  accordance  with  the  terms  of  the  settlement,  a  decree,  canceling  the 
construction  bonds  and  discharging  the'  mortgage,  was  entered  in  the  suit 
pending  in  the  state  court.  JSone  of  the  one  hundred  and  fifty-four  bonds 
have  been  surrendered  to  the  company,  but  deliveries  of  new  bonds  held  for 
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exchange  have  in  some  cases  been  made  upon  the  order  of  Stewart  without  a 
corresponding  surrender.  Fifty  of  the  old  bonds  were  lost,  and  cannot  be  pro- 
duced. Hamilton  G.  Fant,  claiming  to  be  the  owner  of  them,  tiled  with  the 
master  in  this  cause  the  evidence  of  his  title,  and  of  their  loss,  and  asks  that 
their  distributive  share  of  the  new  bonds  may  be  given  to  him.  Of  the  re- 
mainder, there  were  presented  to  the  master  by  W.  A.  Coit,  five;  H.  G.  Fant, 
four;  R  F.  Baldwin,  sixty;  George  E.  Jarvis,  five.  The  other  thirty  are 
claimed  by  William  E.  Edmonds,  and  they  have  never  been  presented  to  the 
master. 

Each  of  the  persons  presenting  the  bonds  claims  them  either  as  owner  or  as 
pledgee;  and  Fant  claims  to  have  an  assignment  of  the  whole,  as  security  for 
moneys  loaned  to  Stewart,  or  for  obligations  incurred  on  his  account.  Stewart 
disputes  the  claims  of  all  the  different  holders,  including  Fant,  and  insists  that 
he  is  entitled  to  a  decree  awarding  to  him  all  the  new  bonds  now  remaining 
with  the  company,  to  carry  out  the  settlement  as  finally  concluded.  None  of 
the  persons  filing  the  bonds  with  the  master,  or  asking  an  order  of  distribu- 
tion in  their  favor,  are  parties  to  the  suit,  to  such  an  extent  or  in  such  a  man- 
ner that  their  title  can  be  litigated  and  determined  here.  They  come  in  only 
for  the  purpose  of  surrendering  their  bonds  and  receiving  in  exchange  their 
respective  shares  of  the  fund  produced  by  the  settlement.  Stewart  may  resist 
their  recovery;  but  he  cannot  by  their  presentation  of  the  bonds  secure  the 
possession  and  control  of  them,  and  then  upon  the  surrender  claim  for  himself 
the  stipulated  equivalent  in  exchange. 

§  1482,  Under  a  contract  to  exchange  one  set  of  bonds  for  another^  the  com^ 
pany  issuing  them  cannot  be  required  to  issue  the  new  bonds  until  the  old  ones  are 
surrendered. 

The  company  is  not  bound  to  make  the  exchange  until  the  surrender  is  per- 
fected. It  is  not  required  to  litigate  titles  for  Stewart  —  that  he  must  do  for 
himself.  When  that  is  done,  if  be  secures  the  control  of  the  bonds,  he  may  be 
entitled  to  call  upon  the  company  to  carry  out  its  contract  of  exchange.  But 
until  then,  he  is  in  no  condition  to  insist  upon  performance.  The  contract  on 
the  part  of  the  company  was  to  make  the  exchange  upon  the  surrender  of  all 
the  old  bonds.  It  is  not  required  to  deal  with  the  individual  owners  separately, 
but  only  to  accept  the  surrender  of  all,  and  give  the  new  bonds  in  exchange. 
So  far  as  it  has  gone,  however,  it  is  bound  by  what  it  has  done;  but  it  is  not 
under  obligations  to  go  further  in  that  direction.  Until,  therefore,  Stewart 
surrenders  all  the  remaining  outstanding  bonds,  or  makes  satisfactory  proof  of 
their  loss,  and  furnishes  security  against  the  further  liability  of  the  company 
to  any  other  holder,  he  cannot  require  it  to  give  him  the  balance  of  the  new 
bonds  which  it  still  holds  for  exchange.  The  decree  of  the  state  court  having 
been  entered  by  consent,  and  in  part  performance  of  the  agreement  of  settle- 
ment, is  not  a  bar  to  a  suit  for  an  appropriation  of  the  fruits  of  the  settlement. 
The  outstanding  bonds  are  still  binding  upon  the  company  to  the  extent  that 
may  be  necessary  to  enable  the  owners  of  them  to  secure  the  benedt  of  the 
consideration  agreed  to  be  paid  for  their  cancellation.  The  present  holders, 
though  not  parties  to  the  suit  m  which  the  decree  was  entered,  are  at  libt-rty  to 
treat  the  settlement  as  made  for  their  benefit,  and  to  act  accordingly. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to  inquire  whether 
the  contract  stated  in  the  bill  is  the  same  as  that  which  has  been  proven.  Tno 
evidence  as  it  stands  is  not  sufficient  to  entitle  Stewart  to  recover  upon  either. 
Doth  that  averred  and  that  proved  require  him  to  surrender  his  bonils  for  can- 
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cellation  before  be  can  demand  the  new  ones  in  exchange.  That  he  is  unable 
to  do;  and,  consequently,  at  this  time  he  is  not  entitled  to  the  decree  he  asks. 
It  is  unnecessary  to  determine  what  would  be  his  rights  if  all  the  adverse 
ciairaantR  were  in  court,  so  that  a  decree  could  be  entered  which  would  settle 
their  conflicting  claims  as  between  each  other,  and  protect  the  company  against 
further  liability.  Tbey  are  not  here,  and  any  decree  rendered  against  them  in 
favor  of  Stewart  would  not  be  binding  upon  them  without  their  consent. 
§  1483.  Remarks  <yi\  the  proper  mode  of  making  up  reeorde  far  this  court. 
This  disposes  of  the  case;  but  we  feel  it  our  duty  to  call  attention  to  the  ^erj 
unsatisfactory  manner  in  which  the  record  has  been  made  up  and  sent  here  for 
the  purposes  of  this  appeal.  It  contains  nearly  twelve  hundred  printed  pages, 
and  is  full  of  irrelevant  matter  and  useless  repetitions.  All  that  is  material  for 
the  proper  presentation  of  the  cause  might  easily  have  been  put  into  one-fourth 
the  space.  It  opens  with  a  copy  of  the  bill,  occupying  seventeen  pages;  and 
immediately  following  this  is  a  certified  copy  of  the  same  bill,  attaobetl  to  the 
return  of  the  service  of  a  subpeena  upon  one  of  the  QorporiU.ioa  defendants,  as 
to  which  the  suit  was  subsequently  dismissed.  The  proposition  made  by  Stewart 
on  the  6th  of  January,  1866,  and  which  is  claimed  to  have  been  the  basis  of 
the  contract  sued  upon,  is  copied  no  less  than  ten  times,  and  an  affidavit  of  bis, 
which  occupies  seventeen  pages,  is  copied  three  times  within  a  space  of  seventy 
pages.  These  are  but  specimens  of  the  gross  irregularities  with  which  the 
record  abounds.  In  addition  to  this,  the  matter  is  not  well  arranged,  and  the 
index  is  almost  useless.  We  have  long  suffered  from  the  want  of  attention  of 
parties,  or  their  counsel,  and  the  incapacity ,<  not  to  say  dislionesty,  of  clerks 
below  in  matters  of  this  kind,  and  deem  this  a  proper  occasion  for  applying  the 
remedy  for  such  neglect  or  abuse.  We  are  at  a  loss  to  determine  whether  the 
complainant  or  defendant  is  most  to  blame  for  the  irrelevant  matter  which  has 
been  introduced  into  this  case;  but  it  is  clearly  the  duty  of  the  party  who  takes 
an  appeal  to  see  to  it  that  the  record  is  properly  presented  here.  Care  should 
be  taken  that  costs  are  not  unnecessarily  increased  by  incorporating  useless 
papers,  and  that  the  case  is  presented  fairly  and  intelligently.  While,  there- 
fore, the  decree  in  this  case  will  be  reversed,  each  party  will  be  required  to  pay 
his  own  costs  in  this  court.  We  shall  not  hesitate  to  apply  the  same  remedy 
hereafter  in  cases  where  the  circumstances  are  such  as  to  require  it.  Under 
rule  24,  par.  3,  the  court  below  will  be  required,  when  the  mandate  goes  down, 
to  tax  the  costs  of  the  transcript  of  the  record  below  as  part  of  the  costs  in  the 
case.  That  court  will  then  have  an  opportunity,  if  it  sees  fit,  of  making  an 
order  in  respect  to  the  amount  its  clerk  shall  be  permitted  to  oharga  It  is  not 
easy  to  prescribe  by  rule  what  a  record  in  all  cases  shall  contain  or  what  shall 
be  excluded;  but  rule  52  in  admiralty  contains  suggestions  which  may  serve 
as  an  appropriate  guide  in  cases  at  law  or  in  equity. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  enter  a  decree  dismissing  the  bill  without  prejudice  of  the 
right  of  the  complainant  or  the  holders  of  the  construction  bonds,  which  are 
the  subject  of  the  action,  to  commence  another  suit  to  enforce  the  alleged  con- 
tract of  settlement,  whenever  they  shall  be  in  a  condition  so  to  do.  Each 
party  to  these  appeals  is  required  to  pay  his  own  costs  in  this  court;  and  it  is 
so  ordered. 
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FALLON  V.  RAILROAD  COMPANY. 
(Circuit  Court  for  Missouri:  1  DUlon,  121-129.     1871.) 

Statement  of  Facts. —  This  was  a  bill  for  specific  performancd  of  a  contract. 
The  plaintiffs,  on  the  13th  of  Augast,  1869,  made  the  contract  in  question  with 
the  Missouri  &  Mississippi  Hailroad  Company,  by  which  they  agreed  to  furnish 
and  lay  the  iron  rails,  chairs  and  spikes  from  Glasgow  to  Clark  City,  fill  up 
and  surface  the  track,  and  furnish  locomotives,  rolling  stock  and  necessary 
buildings.  This  work  was  to  be  done  by  the  Slst  day  of  December,  1871. 
The  defendant  was  to  obtain  the  right  of  way,  grade  the  road,  furnish  ties 
and  erect  bridges,  and  have  the  road  ready  for  the  iron  by  August  1,  1870. 

The  plaintiffs  were  to  receive  a  stipulated  sum  per  mile,  part  in  first  mort- 
gage bonds  of  the  company  and  the  balance  in  capital  stock,  the  bonds  to  be  a 
first  and  exclusive  lien  on  the  road  and  its  equipments. 

It  was  also  agreed  that  the  bonds  should  be  issued  and  deposited  with  a 
trustee,  and  that  they  or  their  proceeds  should  be  made  available  by  the  com* 
pany,  at  plaintiffs-  request,  for  the  purchase  of  iron,  etc.  The  bill  alleged  that 
the  defendant  had  failed  to  comply  with  this  part  of  the  agreement,  and  that 
plaintiffs  bad  been  prevented  from  complying  with  the  contract  on  their  part; 
that  the  company  had  also  failed  to  obtain  a  part  of  the  right  of  way,  and 
failed  to  finish  the  grading,  furnish  ties  and  erect  bridges.  It  was  alleged  that 
plaintiffs  had  purchased  a  large  amount  of  the  material  which  was  to  be  fur- 
nished by  them  with  their  own  means;  also  that. the  board  of  directors  of  the 
defendant  company  had  declared  the  contract  forfeited  by  reason  of  the  failure 
of  the  plaintiffs  to  comply  therewith. 

It  was  further  alleged  that  the  defendant  was  endeavoring  to  make  a  new 
contract,  and  that  it  would  do  this,  and  would  execute  a  first  mortgage  to 
others,  and  would  dispose  of  its  stock,  unless  enjoined;  that  plaintiffs  would  be 
without  remedy  unless  permitted  to  complete  their  contract.  The  bill  prayed 
for  a  decree  of  specific  performance,  and  that  the  defendant  be  enjoined  from 
preventing  plaintiffs  from  complying  with  their  contract.  There  was  also  a 
prayer  for  general  relief.  No  preliminary  injunction  was  granted,  and  the  bill 
came  up  on  general  demurrer. 

§  1484,  No  rdief  at  equity  where  the  law  affords  a  oomplete  and  adequate 
remedy. 

Opinion  by  Dillon,  J. 

The  main  purpose  of  the  bill  is  to  compel  the  defendant  specifically  to  exe- 
cute the  contract  of  the  13th  day  of  August,  1869.  Whether  equity  will  de- 
cree a  specific  performance,  or  leave  the  parties  to  their  remedy  at  law,  rests 
in  the  discretion  of  the  court,  to  be  exercised  in  view  of  the  special  circum- 
stances of  the  particular  case.  And  the  settled  rule  is  that  equity  will  leave  or 
remit  the  parties  to  law  where  the  remedy  in  the  legal  forum  is  plain,  adequate 
and  complete.  But  if  the  remedy  there  is  doubtful  or  inadequate,  or  wall  not 
so  completely  effectuate  justice,  and  specific  execution  be  practicable,  equity 
will  entertain  jurisdiction  and  decree  it. 

Upon  the  case  made  by  the  present  bill  the  court  is  of  opinion  that  it  cannot 

decree  the  specific  execution  which  the  complainant  seek^i.     Bills  of  the  same 

general  character  with  the  one  before  us,  and,  in  principle,  not  distinguishable 

from  it,  have  repeatedly  and  upon  full  consideration  been  held  in  England!  not 

to  be  maintainable.     South  Wales  R'y  Co.  v,  Wythes,  1   Kay  &  Johns.,  186; 

Kanger  v.  Great  Western  R'y  Co.,  1  Eng.  R'y  Cas.,  1, 51 ;  Peto  v.  Brighton,  etc., 
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E'y  Co.,  1  Hem.  &  M.,  468;  1  Story,  Eq.  (10th  ed.),  778,  a,  and  note.  The 
grounds  upon  which  this  doctrine  rests  are  so  fully  set  forth  in  the  opinions  in 
these  cases  that  it  is  unnecessary  to  restate  them  or  enlarge  upon  them.  No  cases 
in  this  country  holding  a  contrary  view,  or  denying  the  soundness  of  the  Eng- 
lish decisions,  have  been  called  to  our  attention.  The  question,  upon  authority, 
therefore,  is  decisively  against  the  complainants. 

But  if  the  question  be  not  regarded  as  controlled  by  authority,  the  circum- 
stances of  the  present  case  are  not  such,  in  our  judgment,  as  to  call  upon  the 
court  to  decree  a  specific  execution.  The  proposed  road  is  one  of  considerable 
length,  and  requiring  a  large  sum  of  money  to  construct.  A  large  portion  of 
the  road-bed  and  bridge  is  unfinished.  For  part  of  the  distance  the  right  of 
way  has  not  yet  been  secured,  nor  the  route  finally  located.  We  cannot  know 
ths^t  the  resources  and  credit  of  the  company  are  such  that  it  would  be  practi- 
cable for  it  to  carry  into  execution  any  order  we  might  make  to  comply 
with  its  part  of  the  agreement.  Comparatively  but  a  small  proportion  of  the 
contract  has  been  actually  performed  by  the  complainants.  The  difficulties 
which  the  court  might  treasonably  expect  to  meet  in  attempting  to  enforce 
from  both  parties  a  specific  execution  in  all  its  parts  of  a  work  of  this  nature 
are  many  and  great.  Compensation  in  damages  would,  under  these  circum- 
stances, appear  to  be  a  much  more  plain  and  practicable  and  just  as  adequate 
and  complete  a  remedy  as  a  specific  execution,  and  less  oppressive  or  injurious 
in  its  effects  to  the  defendant.    Demurrer  sustained. 

Treat  and  Kbbkel,  JJ.,  concur. 

[After  the  demurrer  was  sustained  to  the  bill,  the  question  was  made  and 
argued  by  counsel,  whether  the  bill  should  be  retained  for  compensation.] 

§  1485.  As  to  whether  or  not  a  bill  which  has  been  successfully  demurred  to 
should  be  still  retained  for  compensation  depends  upon  the  discretion  of  ike  courts 
which  will  begovernedj  in  the  exercise  of  its  discretion^  by  the  circumstances  of  the 
case. 

Opinion  by  Treat,  J. 

This  case  is  now  before  the  court  on  a  single  proposition,  viz. :  Whether  the 
bill  should  be  retained  for  compensation.  In  the  opinion  delivered  heretofore, 
upon  the  main  object  of  the  bill,  viz.,  to  secure  a  decree  for  specific  perform- 
ance, it  was  held  that  no  such  decree  could  be  had ;  but  it  was  suggested  that 
possibly  the  court  could  properly  retain  the  cause  for  the  purpose  of  securing 
compensation  to  the  plaintiffs  for  the  breach  of  contract,  especially  under  the 
averment  that  certain  securities,  by  the  terms  of  the  original  contract,  were  to 
be  for  the  benefit  of  the  plaintiffs. 

The  argument  and  authorities  on  this  subject  are  reducible  to  this  proposi- 
tion: that  a  court  of  equity  should  not,  '^except  under  particular  circumstances'^ 
(nowhere  defined),  in  a  case  like  the  present,  retain  the  bill  for  the  purpose  of 
awarding  and  securing  compensation  for  the  breach  of  the  contract.  That 
rule  means,  that  although  generally  the  bill  will  not  be  retained  for  compensa- 
tion, when  the  court  is  compelled  on  equitable  principles  to  refuse  a  decree  for 
specific  performance,  still  there  may  be  special  circumstances  developed  which 
require,  in  order  to  prevent  gross  wrong  and  mjustice  to  the  plaintiff,  that  com- 
pensation should  be  given,  and,  under  those  circumstances,  it  may  proceed  to 
do  so  when  no  special  oppression  or  injury  would  thereby  be*  done  to  the  de- 
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fendant.     The  jadicial  discretion  in\^olved  is,  however,  to  be  exercised  with  due 
regard  to  the  rights  of  both  parties. 

The  case  presented  is,  for  the  purposes  of  this  question,  simply  this:  Instead 
of  proceeding,  as  ihey  had  a  right  to  do,  under  their  contract,  to  negotiate  for 
the  purchase  of  iron,  etc.,  or  to  purchase,  with  the  means  to  be  furnished  there- 
for by  the  defendant,  the  properly  purchased  to  be  in  the  name  of,  and  for,  the 
company,  as  its  own,  the  plaintiffs  chose  to  buy  in  their  own  names  and  with 
their  own  funds,  some  property  of  the  kind  described,  and  negotiate  on  their 
own  responsibility  for  more.  It  is  averred  in  the  bill  that  some  of  the  prop- 
erty so  purchased  has  been  delivered  to  the  defendant,  and  that  outstanding 
liabilities  have  been  incurred  as  just  stated.  What  loss  or  damage  they  have 
suffered  thereby,  if  any,  does  not  definitely  appear.  But  those  dealings  were 
dehors  the  contract. 

It  is  stated  that  the  defendant  is  about  to  make  a  new  contract  on  the  same 
subject-matter,  with  other  persons,  and  to  execute  bonds  and  mortgages  in 
connection  therewith,  whereby  plaintiffs  will  be  practically  remediless  at  law. 
It  is  not  necessary  to  inquire  whether  the  attachment  act  of  the  state,  or  the 
bankrupt  law,  would,  under  the  supposed  contingency,  afford  adequate  means 
of  redress;  for  the  important  facts  apparent  on  the  face  of  the  bill  must  de- 
termine the  action  of  this  court.  What  are  the  damages  and  bow  ascertain- 
able, with  a  view  to  compensation?  The  road  has  scarcely  been  commenced. 
Here,  then,  is  a  railroad  yet  to  be  built,  and  at  nearly  the  inception  of  the 
enterprise,  a  court  of  equity  is  asked  to  retain  a  bill  filed  for  specific  perform- 
ance of  a  contract  for  doing  most  of  the  work  therefor,  which  relief  cannot 
be  granted  in  consequence  of  the  intrinsic  difficulties  of  the  case  as  connected 
with  equitable  jurisdiction  and  administration  —  to  retain  that  bill  for  the  pur- 
pose of  ascertaining  the  amount  of  damages  to  be  awarded  for  the  alleged 
breach  of  the  contract.  The  damages  actually  sustained  thus  far,  if  any,  did 
not  occur  under  the  specific  terms  of  the  contract.  The  damages  ultimately 
recoverable  depend  on  many  matters  which  have  not  yet  occurred,  and  which 
may  never  occur,  and  which,  if  they  do  occur,  may  be  in  such  ways  as  yet 
unknown,  and  under  such  unknown  conditions  as  leave  no  definite  mode  of 
causing  such  unliquidated  and  speculative  damages  to  be  reduced,  before  the 
road  is  completed,  to  any  ascertainable  sum  for  which  a  charge  can  now  be 
made  as  a  lien  on  the  \inbuilt  road.  It  may  be  that  the  road,  if  built  by  the 
plaintiffs  from  the  proceeds  of  bonds  and  stock  as  contemplated,  the  price  they 
would  bear  in  the  market  being  unknown,  would  cost  more  than  the  sum 
agreed  in  the  contract,  and  hence,  instead  of  a  loss  of  profits  to  the  plaintiffs 
from  the  breach,  the  reverse  would  follow.  If  others  build  the  road  in  the 
same  way,  in  the  most  economical  manner,  even  if  all  the  bonds  and  stock  do 
not  have  to  be  sold  for  the  purpose,  the  value  of  the  remaining  stock  and  bonds 
contemplated  to  be  paid  to  the  plaintiffs  at  that  time  cannot  be  now  ascer- 
tained, and  consequently  there  is  no  practicable  way  whereby  this  court  can 
determine  for  what  sum  to  charge  a  lien  on  this  road,  as  security  for  compensa- 
tion in  the  way  of  possible  and  unascertainable  profits.  If  the  road  is  not  built 
and  equipped,  it  is  of  no  value,  and  a  charge  upon  it  would  be  worthless  as 
security  to  plaintiffs  for  any  sum;  and  if  it  be  charged  in  advance,  under  a  de- 
cree of  this  court,  with  an  uncertain  sum  to  be  hereafter  ascertained,  the  road 
probabl}^  can  never  be  constructed.  Hence  the  intrinsic  difficulties  presented 
on  equitable  rules.  If  the  road  were  completed  or  nearly  finished,  the  case 
might  be  different,  for  the  court  would  then  have  something  definite  on  which 

595 


§1486.  CONTRACTS.— PERFORMANCE  AND  BREACH. 

to  aot,  without  destroying  the  contemplated  enterprise.  Bat  a  road  to  be  bailt 
on  credit,  when  scarcely  begun,  stands  in  a  strange  position  as  to  the  question 
here  to  be  considered. 

The  security  sought  for  prospective  damages,  or  rather  for  loss  of  profits, 
would  necessarily  destroy  the  voilue  of  the  security ;  would,  if  given,  make  the 
security  worthless,  and  prevent  the  defendant  from  obtaining,  by  completing 
the  work,  the  only  means  of  compensating  the  plaintiffs.  It  is  in  view  of  these 
and  like  considerations,  which  must  necessarily  suggest  themselves  to  the  minds 
of  the  counsel,  that  the  court  is  constrained  to  decide  that  the  bill  cannot  be 
retained  for  compensation.     Bill  dismissed 

Dillon  and  Ekekel,  JJ.,  concur. 

'     BICKFORD  V.  DAVIS. 

(Circuit  Court  for  New  Hampehire:  11  Federal  Reporter,  549-551.    1882.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  The  plaintiff  in  his  bill  represents  that  the  defendant 
Benjamin  Davis  was  a  skilful  manufacturer  of  peg-wood,  and  owned  the  special 
machinery  for  that  manufacture,  which  only  one  other  person  bad  the  skill  and 
machinery  to  make;  and  the  plaintiff,  being  desirous  to  go  into  this  business, 
bought  one-half  of  certain  machinery,  tools  and  stock  of  said  Benjamin,  and 
entered  into  partnership  with  him,  but  soon  dissolved  that  connection,  and 
made  A  contract  with  said  Benjamin,  March  25, 1881,  for  a  term  of  three  years, 
by  which  the  said  Benjamin  agreed  to  make  peg-wood  exclusively  for  the 
plaintiff,  in  such  quantities  as  he  should  order,  delivered  on  board  the  cars  at 
or  near  his  factory  at  Runney,  at  four  cents  a  roll,  and  not  to  manufacture  for 
any  one  else.  The  plaintiff,  on  his  part,  agreed  to  pay  said  price  for  all  peg- 
wood  which  should  be  delivered  in  pursuance  of  his  orders,  to  the  extent  of  the 
demand  for  the  same,  and  to  settle  monthly.  The  bill  alleges  that  Benjamin 
Davis  has  contracted  with  his  son,  the  defendant  Charles  F.  Davis,  to  injure 
and  defraud  the  plaintiff,  by  putting  the  business  into  the  hands  of  Charles, 
who  agrees  to  sell  the  peg-wood  made  at  the  factory  to  the  plaintiff,  and  is 
about  to  sell  to  other  persons.  It  prays  that  the  defendants  may  be  restrained 
from  selling  to  any  other  person  than  the  plaintiff,  and  may  be  required  to 
carry  out  the  contract. 

§  1 486.  CirGurnstances  under  which  a  specific  perfcyrinanxie  will  not  he  enforced 
hy  a  court  of  equity. 

The  defendants  allege  that  Benjamin  Davis  is  old  and  feeble,  and  that  the 
contract  was  obtained  from  him  hastily,  and  under  a  promise  to  modify  it  if 
not  satisfactory;  that  it  has  not  been  carried  out  in  good  faith  by  the  plaintiff, 
and  has  so  continued  his  orders  for  peg-wood  as  to  give  the  defendant  Benjamin 
unnecessary  trouble  and  expense,  and  that,  in  fact,  he  has  made  nothing  by  five 
months'  work  under  the  contract.  The  plaintiff  denies  all  this,  and  says  he  has 
done  his  best  to  make  the  business  successful.  Each  party  seems  to  think  that 
the  other  is  playing  into  the  hands  of  one  Sturtevant,  who  was  the  owner  of  a 
patent  for  making  peg-wood,  which  gave  him  a  monopoly  of  the  business,  until 
lately,  when  his  patent  expired.  Since  the  bill  was  filed  the  interest  of  the 
defendant  Benjamin  in  the  machinery  has  been  sold  on  execution  at  the  suit  of 
said  Sturtevant,  who  had  recovered  a  judgment  in  decree  against  him,  for  in- 
fringement of  the  patent,  I  suppose.     Upoa  examination  of  the  affidavits  and 
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consideration  of  the  circumstances  of  the  case,  it  seems  to  me  proper  that  the 
plaintiff  should  seek  his  damage  at  law.  As  a  general  rule,  a  court  of  equity 
will  not  order  such  a  contract  to  be  specifically  performed,  and  in  this  oase 
suQh  an  order  has  become  impossible  by  the  sale  of  the  defendants'  one-half  of 
the  machinery.  On  execution,  when  specific  performance  cannot  be  decreed, 
the  negative  injunction  against  dealing  with  other  persons,  which  is  in  its  nat- 
ure auxiliary  to  this  relief,  will  not  be  issued.  There  are  a  few  exceptions  to 
this  rule,  as  I  said  in  Singer  Sewing  Machine  Co.  v.  Union  Button-hole  Co.,  1 
Holmes,  253;  still  it  is  the  general  rule.  Fothergill  v,  Rowland,  L.  B.,  17  Eq., 
132. 

§  1487.  A  one-sided  contract  will  not  be  enforced  by  injunction. 
Another  reason  for  not  enjoining  the  defendants  is,  that  the  contract  is  one* 
sided.  The  plaintiff  may  order  as  much  or  as  little  peg- wood  as  he  pleases,  and^ 
is  only  bound  to  account  for  what  he  actually  orders  and  sells;  his  stipulation 
to  pay  according  to  the  demand  refers  only  to  such  goods  as  he  has  ordered. 
He  is  under  no  obligation  to  devote  his  time  or  energies  in  developing  the 
market.  He  may  have  done  so,  as  he  avers,  but  the  other  party  has  no  power 
to  compel  him.  A  contract  thus  unequal  is  not  enforced  by  injunction.  The 
reason  is  obvious.  If  I  were  to  enjoin  the  defendant  from  selling  to  any  one 
but  the  plaintiff,  I  could  not  require  the  latter,  on  his  part,  to  buy  a  single  roll 
of  peg-wood  of  the  defendant.  See  Marble  Co.  v,  Ripley,  10  Wall.,  339; 
Shrewsbury,  etc.,  R'y  Co.  v.  Northwestern  R'y  Co.,  6  H.  L.,  113.  Motion  for 
injunction  denied.     Restraining  order  dissolved. 

PULLMAN  PALACE  CAR  COMPANY  v.  TEXAS  &  PACIFIC  RAILROAD  COMPANY. 

(Circuit  Court  for  Texas:  11  Federal  Reporter,  62£H68a     1882.) 

Opinion  by  Paedeb,  J. 

Statement  of  Facts. —  The  complainant  sets  forth  in  its  bill  an  agreement 
alleged  to  have  been  made  on  the  28th  day  of  Febraary,  1874,  with  the  defend- 
ant company,  whereby  the  Pullman  Company  was  to  furnish  sleeping  cars  to 
be  used  by  the  railway  company,  sufficient  to  meet  the  demands  of  travel  on 
its  line  of  road,  to  provide  the  necessary  attendants  therefor,  and  als6  keep 
said  cars  in  good  running  order  and  repairs,  except  repairs  and  renewals  made 
necessary  by  accident  and  casualty;  it  being  understood  that  the  railway  com-' 
pany  should  repair  all  damages  to  said  cars,  of  every  kind,  occasioned  by  acci- 
dent and  casualty.  The  railway  company  was  to  pay  the  Pullman  Company 
for  the  use  of  said  cars  four  cents  per  car  per  mile  for  each  mile  run,  and  the 
railway  company  was  to  repair  the  cars  in  its  own  shops  at  cost  price  for  the 
Pullman  Company.  Settlements  to  be  made  monthly.  The  railway  company 
to  farnish  and  ajlj^ly  lubricating  materials,  and  provide  fuel  and  lights  for,  and 
wash  and  cleanse,  said  cars. 

The  railway  company  was  to  permit  the  Pullman  Company  to  place  its 
tickets  on  sale  at  the  ticket  offices  of  the  railway  company,  and  to  permit  the 
Pullman  Company  to  collect  from  passengers  using  said  cars  *' such  sums  as 
may  be  usual  on  competing  lines  furnishing  equal  accommodations."  The 
Pullman  Company  was  to  furnish  free  passes  on  its  cars  for  the  general  officers 
of  the  railway  company,  and  the  railway  company  to  furnish  free  passes  to  the 
general  officers,  conductors  and  porters  of  the  Pullman  Company  when  on  duty. 
This  agreement  was  to  continue  for  two  years^  say  till  February  28,  1876,  "  un- 
less another  agreement  shall  have  been  entered  into,  as  provided  in  the  seventh 
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article;  but  in  case  either  of  said  companies  should  at  any.  time  fail  to  observe 
the  covenants  so  entered  into,  it  might  be  terminated  by  notice."  By  this 
seventh  article  it  is  alleged  the  Pullman  Company  was  given  "the  option,  if 
exercised  within  two  3^ears  from  the  date  hereof,  to  determine  whether  it  will 
make  with  the  Texas  &  Pacific  Railway  Company  a  contract  of  the  form  and 
kind  hereunto  attached  and  marked  'H,'  and  that  if  the  Pullman  Company 
shall  within  the  said  two  years  determine  to  make  such  contract,  then  and  in 
that  case  the  Texas  &  Pacific  Railway  Company  shall  eiiter  into  such  contract 
with  the  Pullman  Company." 

The  "Contract  II,"  so  annexed,  is  a   blank  form  of  agreement  "between 

^  hereinafter  called  the  railway  company,  and  Pullman's  Palace  Car 

Company,"  and  contains  a  considerable  preamble  and  fifteen  articles,  which 
may  be  briefly  summarized : 

(1)  The  Pullman  Company  is  to  furnish  its  cars  sufficient  to  meet  the  re- 
quirements of  travel  over  the  lines  of  the  railway  company  now  controlled  or 
hereafter  to  be  controlled  by  ownership,  lease  or  otherwise;  said  cars  to  be 
satisfactory  to  the  general  manager  or  superintendent  of  the  railway  com- 
pany. 

(2)  The  Pullman  Company  agrees  to  keep  carpets,  upholstery  and  bedding 
in  good  order,  and  to  make  certain  repairs. 

(3)  The  Pullman  Company  agrees  to  furnish  and  pay  certain  employees  on 
said  cars. 

(4)  The  railway  company  is  to  furnish  certain  free  passes. 

(5)  The  Pullman  Company  is  to  furnish  certain  free  passes. 

(6)  The  servants  of  the  Pullman  Company  are  to  be  governed  by  the  rules 
of  the  railway  company,  and  sundry  provisions  are  made  for  liability  in  case 
of  their  injury,  and  indemnity  by  the  Pullman  Company. 

(7)  The  railway  company  is  to  have  said  cars  on  the  passenger  trains  of  its 
lines,  now  or  hereafter  to  be  controlled,  in  such  way  as  will  best  accommodate 
passengers  desiring  to  use  them,  and  furnish  fuel,  lighting  material,  and  make 
certain  repairs  and  renovations. 

(8)  The  railway  company  is  to  furnish  without  charge,  at  convenient  points, 
room  and  conveniences  for  airing  and  storing  bedding. 

(9)  The  Pullman  Company  is  to  collect  certain  fares. 

(10)  The  railway  company  is  to  permit  the  Pullman  Company  to  place  its 
tickets  on  sale  at  the  railway  ticket  offices,  and  their  sale  to  be  made  by  the 
railway's  agents  free  of  charge. 

(11)  The  Pullman  Company  is  to  have  the  exclusive  right  for  fifteen  years  to 
furnish  such  drawing-room,  parlor,  sleeping  and  reclining  chair  cars  on  all  pas- 
senger trains  of  the  railway  company,  on  its  entire  lines,  present,  prospective, 
now  controlled  or  hereafter  to  be  controlled  by  ownership,  lease  or  otherwise, 
and  also  on  all  passenger  trains  on  which  it  may,  by  virtue  of  contracts  with 
other  roads,  have  the  right  to  run  such  cars,  and  the  railway  company  is  to 
agree  that  it  will  not  contract  with  any  other  parties  to  run  said  class  of  cars 
over  said  lines  of  road  for  fifteen  years. 

(12)  The  Pullman  Company  is  to  guaranty  the  railway  company  against 
damages  for  infringements  of  patents  and  expenses  of  litigation,  etc. 

(13)  Elaborate  provisions  are  made  in  regard  to  cleansing  and  repairing  cars 
in  case  of  default  by  party  charged  with  this  duty. 

(14)  Provisions  are  made  for  each  party  having  the  right  to  terminate  the 
contract  in  case  the  other  does  not  comply  with  its  obligations. 
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(15)  Provisions  are  made  whereby  the  railwaj^  company  might,  on  certain 
terms,  acquire  a  half  interest  in  all  the  equipment  so  furnished. 

The  bill  alleges  that  on  or  about  the  14th  of  February,  1876,  the  complain- 
ant notified  the  defendant  that  it  would  exercise  the  option  aforesaid,  and  sent 
to  defendant  a  letter  advising  it  that  ''your  orator  had  thus  decided,  and  that 
on  and  after  the  28th  day  of  February,  1876,  it  would  operate  its  cars  upon 
the  lines  of  the  railway  company,  under  the  terms  of  the  said  contract  marked 
*H,'  as  aforesaid,  and  your  orator  causes  duplicate  copies  of  said  contract  to  be 
prepared,  which  were  duly  executed  on  the  part  of  your  orator^  and  sent  by 
your  orator  to  the  said  Texas  &  Pacific  Railway  Company  for  execiUion  by  said 
company?^  The  bill  then  alleges  that  complainant  has  continued  to  operate  its 
cars  on  defendant's  roads  under  the  authority  and  provisions  of  said  contract, 
and  then  alleges  that  the  defendant  has  notified  it  that  its  cars  will  not  bo 
handled  any  longer.  It  charges  ''  that  the  officers  and  agents  of  the  Texas  & 
Pacific  Railway  Company  do  publicly  declare  that  the  said  railway  company 
has,  by  contract  with  others  than  your  orator,  engaged  for  use  on  its  said  road, 
on  and  after  the  15th  day  of  December,  1881,  other  and  different  draWing- 
room  and  sleeping  cars  than  those  of  your  orator,  namely,  the  cars  of  the  com« 
pany  known  as  the  Wagner  Sleeping-Car  Company,  and  your  orator  has 
reason  to  believe,  and  does  believe,  that  on  and  after  the  15th  day  of  December, 
1881,  the, cars  of  your  orator  will  be  put  off  the  line  of  the  said  Texas  & 
Pacific  Railway  Company,  and  their  use  discontinued,  and  the  cars  of  persons 
other  than  your  orator  substituted  therefor  in  the  operation  of  the  business  of 
said  road,  in  violation  of  the  express  terms  and  provisions  of  the  contract,"  etc. 

The  Wagner  Company  is  not  made  party.  After  sundry  allegations  of 
apprehended  injury  the  complainant  proceeds  to  ask  for  an  injunction,  which 
is  the  only  relief  requested.  The  injunction  is  asked  for  in  the  following  form: 
That  the  defendant: 

'<  May  be  enjoined  and  restrained  from  discontinuing  the  use  and  employ- 
ment of  the  cars  of  your  orator,  on  and  after  the  22d  of  December,  1881, 
over  its  line  of  railroad ;  and  from  refusing  to  handle  the  cars  of  your  orator 
upon  any  of  the  passenger  trains  contemplated  and  referred  to  in  and  by  said 
contract;  and  from  refusing  to  keep  for  sale  and  to  sell,  at  their  ticket  offices, 
tickets  for  the  accommodations  furnished  upon  your  orator's  cars,  as  provided 
in  said  contract;  and  for  making  or  entering  into  any  contract  or  agreement 
with  any  person  other  than  your  orator  for  the  supplying  of  drawing-room  and 
sleeping  cars  for  use  upon  the  line  of  said  Texas  &  Pacific  Railway  Company; 
and  from  .permitting  any  other  person  than  your  orator  to  engage  upon  said 
line  of  road  in  the  business  of  furnishing  such  cars  as  aforesaid  for  the  use  of 
said  road ;  and  from  hauling  said  cars,  for  any  other  person  than  your  orator, 
upon  any  of  the  trains  of  the  said  Texas  &  Pacific  Railway  Company;  and 
from  selling,  offering  for  sale,  or  allowing  to  be  sold,  at  the  ticket  offices  or 
other  places  under  the  control  of  said  railway  company,  the  tickets  of  any 
other  person  than  your  orator,  for  the  accommodation  of  drawing-room  and 
sleeping  cars  operated  on  said  road;  and  from  transacting  and  operating  upon 
the  said  road  the  business  of  drawing-room  and  sleeping  cars,  or  other  cars  of 
the  8ort^  contemplated  by  the  contract  aforesaid  with  the  said  Texas  &  Pacific 
Railway  Company,  except  in  accordance  with  the  provisions  of  said  contract 
with  your  orator;  and  from  violating  any  of  the  covenants  or  agreements  in 
said  contract  contained;  and  for  such  other  relief,"  etc. 

On  this  bill  a  restraining  order  has  been  granted  in  the  terms  prayed  in  the 
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bill  for  a  fiaal  injuDctioD,  and*  the  question  now  presented  to  the  court  i& 
whether  such  an  injunction  shall  issue  pending  the  suit.  The  parties  have  had 
ample  notice  for  preparation,  and  counsel  have  presented  the  case  fully  on  all 
the  merits  it  has,  and  a  decision  on  this  question  should  be  decisive  of  th& 
whole  case. 

It  is  not  necessary,  nor  have  I  the  time,  to  argue  fully  on  all  the  points  pre- 
sented. I  shall  merely  try  to  present  my  conclusions  so  that  they  may  be 
understood  by  counsel.  It  is  not  necessary  that  the  Wagner  Sleeping-Car 
Company  should  be  a  party  to  this  suit.  That  company  was  no  party  to  the 
original  contract.  The  bill  does  not  declare  it  to  have  any  subsequently- 
acquired  rights,  and  clearly  it  can  have  no  rights  that  would  affect  this  litiga- 
tion, or  control  in  any  manner  the  remedies  sought  by  the  complainant  hereiD, 
nor  will  any  decree  rendered  herein  injure  or  affect  that  company  any  more 
than  it  will  any  other  person  who  may  have  acquired  rights  subordinate  ta 
complainant's  contract.  For  the  general  irule,  see  Pomeroy,  544;  also,  see 
Willard  v.  Tayloe,  8  Wall.,  557. 

The  contract  set  out  and  detailed  in  complainant's  bill  is  a  valid  subsisting  con* 
tract,  and  as  binding  on  the  defendant  in  a  court  of  equity  as  though  it  had 
been  regularly  signed,  sealed  and  delivered,  according  to  the  terms  of  the  first 
agreement  between  the  parties.  Willard  v.  Tayloe,  8  Wall.,  557;  Pearoe  v. 
Cheslyn,  4  Ad.  &  E.,  225;  Atwood  v.  Vincent,  17  Conn.,  581.  After  the  first 
contract  between  the  parties  was  entered  into,  all  that  was  necessary  to  com- 
plete the  obligations  of  the  second  contract  was  the  exercise  of  the  option  of  the 
oomplainant,  as  stipulated,  in  time  and  according  to  the  terms  of  the  first  agree- 
ment. It  was  a  continuous  offer  from  the  defendant,  forming  a  complete  con- 
tract when  accepted  by  the  complainant.  Boston,  etc.,  R  Co.  v.  Bartlett,  3 
Cush.,  224;  Wright  v,  Brigg,  21  Eng.  C.  L.,  59J ;  2  Chit.  Cont.,  1061.  Nor  do 
I  think  that  the  alleged  contract  is  affected  by  the  statute  of  frauds  of  the  state 
of  Texas.  See  same  authorities,  and  Pearce  v.  Cheslyn,  4  Ad.  &  £.,  225.  Nor 
is  it  in  violation  of  the  laws  of  Texas,  referred  to  in  argument,  nor  of  the  char- 
ter of  the  defendant  company.  The  defendant  has  the  right  to  run  its  own 
cars  over  its  own  road.  These  cars  may  be  purchased  or  leased  by  the  defend- 
ant from  any  body  or  company  able  to  supply  them. 

The  alleged  contract  is  one  for  the  lease  of  cars  to  be  run  by  the  defendant 
on  its  own  trains  over  its  own  roads.  The  defendant  is  not  obliged  by  its 
charter  or  by  the  laws  of  Texas  to  lease  cars  from  every  comer.  By  simply 
leasing  all  the  cars  it  may  need  from  one  car  manufacturing  company,  the 
duties  and  obligations  of  the  defendant  as  a  common  carrier  would  not  be  affected, 
nor  would  the  obligations  of  the  defendant  arising  under  the  particular  laws  of 
Texas  to  haul  and  transport  the  cars  and  freight  of  other  roads  be  thereby  af- 
fected. Now,  taking  these  views  to  be  correct,  and  considering  that,  as  alleged 
in  the  bill,  the  contract  between  the  parties  is  valid  and  subsisting,  and  cogni- 
zable in  a  court  of  equity,  and  probably  in  a  court  of  law  (see  Pearce  v.  Cheslyn, 
8upra\  it  is  to  be  seen  whether  this  court  should  enforce  the  contract  by  equi- 
table remedies,  or  should  remit  the  parties  to  damages  to  be  recovered  at  law, 
for  any  violation  of  the  contract  suffered  by  either  party. 

§  1488.  ^o  decree  should  be  granted  unless  there  is  mutiudity  of  remedy. 

1.  Any  injunction  issued  in  this  case  and  granting  relief  to  the  com- 
plainant, whether  mandatory  to  compel  the  performance  or  prohibitory  to 
restrain  the  violation  of  the  contract  on  the  part  of  the  defendant,  substantially 

amounts  to  a  decree  or  order  for  the  specific  performance  of  the  terms  of  the 

600 


^  SPECIFIC  PERFORMANCE.'  §§  1481K  149D. 

contract.  No  such  decree  or  order  should  be  rendered  when  there  is  noc  a 
mutaality  of  remedy  betvreen  the  parties,  obtainable  from  the  court.  If  the 
position  of  the  parties  were  reversed,  it  does  not  seem  that  there  could  be 
any  order  for  the  Pullman  Company  to  comply,  because  the  court  could  not 
compel  that  company  to  build  cars  or  purchase  cars,  or  furnish  cars  "  sufficient 
to  meet  the  requirements  of  travel "  over  the  extensive  lines  of  the  railway 
company.  Nor,  in  such  a  case,  could  any  order  be  issued  restraining  the 
Pullman  Company  from  furnishing  cars  to  other  railway  companies  until  the 
contract  should  be  complied  with,  for  the  contract  has  no  such  scope;  and, 
as  is  shown,  the  Pullman  Company  has  just  as  valid  contracts  to  furnish  cars 
to  other  railway  companies  as  it  has  with  the  defendant.  As  to  mutuality  in 
the  equitable  remedy,  see  Pomeroy,  Spec.  Perf.,  §  162  et  seq.,  and  cases  cited  in 
note  1,  on  page  231 ;  Marble  Co.  v,  Kipley,  10  Wall.,  358. 

§  1489.  iTo  decree  can  he  made  when  its  exectUion  would  unduly  occupy  the 
attention  of  the  court 

2.  A  decree  restraining  the  defendant  from  violating  the  contract,  amounting, 
as  it  would,  to  a  mandate  to  comply  with  the  contract,  compels  the  court  to 
supervise  and  control  the  performance  of  continuous  covenants,  with  intricate 
details,  running  through  a  period  of  nine  years,  over  a  vast  system  of  railways, 
involving  large  discretion,  and  the  employment  of  an  army  of  expert  agents 
and  business  men,  *'  unreasonably  taxing  the  time,  attention  and  resources  of 
the  court  and  its  ofQcers,  and  interfering  in  the  general  administration  of  jus- 
tice." *  See  Pomeroy,  Cont.  &  Spec.  Perf.,  §  307  et  seq.;  also  Marble  Ca  v. 
Ripley,  10  Wall.,  358,  and  13  Ohio  St,  344.  There  is  a  wide  distinction  to  be 
drawn  between  this  case  and  the  Telegraph  Co.  Cases  in  1  McC,  541  to  570, 
and  the  Sewing  Machine  Case  in  1  Holmes,  253  et  9eq, 

3.  The  contract  is  silent  as  to  the  number  of  oars  to  be  furnished  by  the  com- 
plainant and  hauled  by  the  defendant.  It  is  also  silent  as  to  what  passenger 
trains  the  cars  furnished  shall  be  hauled  on  or  attached  to,  on  day  trains,  night 
trains,  or  excursion  trains.  The  defendant  is  to  procure  all  the  cars  of  the 
class  needed  from  the  complainant,  and  the  complainant  is  to  furnish  cars 
"sufficient  to  meet  the  requirements  of  travel.*' 

The  right  then,  to  determine  what  cars  and  what  trains  are  "sufficient  to 
meet  the  requirements  of  travel "  is  vested  by  the  contract  and  by  the  nature 
of  things  in  the  defendant  company.  An  injunction  to  the  defendant  restrain- 
ing the  hauling  of  any  other  cars  than  those  furnished  by  the  complainant  takes 
away  the  power  of  the  defendant  to  determine  what  cars  are  "sufficient  to 
meet  the  requirements  of  travel,"  and  vests  it  permanently  in  the  complainant 
(for  the  defendant  can  have  no  other  cars  than  the  complainant  sees  fit  to  or  can 
furnish),  and  finally,  after  necessary  delay,  and  possibly  after  the  occasion  has 
passed  or  the  need  lapsed,  in  the  court  It  is  true  that  the  complainant's 
failure  to  perform  the  stipulations  imposed  upon  him  by  the  contract  would  at 
once  cause  a  dissolution  of  the  injunction ;  but  the  dissolution  of  the  injunc- 
tion can  only  be  ordered  by  the  court,  and  the  court  can  only  dissolve  after 
notice,  a  hearing,  and  a  findmg,  and  the  at  once  becomes  an  indefinite  time,  con- 
trolled by  the  mutations  and  delays  of  a  litigation,  and  that  through  more  than 
one  court. 

§  1 490.  A  contract  tending  to  create  a  monopoly  will  not  he  favored. 

4.  Sleeping  cars  and  drawing-room  cars  have  become  a  necessity  on  long  linea 
of  railway,  such  as  the  defendant  is  operating.  The  contract  which  is  the  basis 
of  this  suit  substantially  farms  out,  for  a  period  yet  to  run  of  nine  years,  to  the 
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complaiDant,  the  exclusive  right  to  these  necessary  accommodations  over  the 
defendant's  ^' entire,  line  of  railway,  and  on  all'roads  which  it  controls  or  may 
hereafter  control,  by  ownership,  lease,  or  otherwise,  and  also  on  all  passenger 
trains  on  which  it  may,  by  virtue  of  contracts  or  running  arrangements  with 
other  roads,  have  the  right  to  use ''  such  accommodations,  to  be  by  the  com- 
plainant re-let  and  hired  at  prices  and  charges  wholly  within  its  own  discre- 
tion, and  beyond  the  control  of  the  defendant  or  of  the  public.  It  is  true  that 
the  ninth  article  of  the  contract  provides  that  the  complainant  ^'  shall  be  en- 
titled to  collect  from  each  and  every  person  occupying  said  cars  such  sums  for 
said  occupancy  as  may  be  usual  on  competing  lines,"  etc.;  but  such  provision  is 
vain  and  cannot  be  enforced,  unless,  indeed,  by  a  master  in  chancery  who  should 
supervise  the  sale  of  tickets  and  seats.  And  there  is  no  restriction  in  the  con- 
tract to  prevent  the  complainant's  owning  and  controlling  the  usual  charges  on 
competing  lines,  and  it  is  fully  within  the  scope  of  complainant's  business,  as 
set  forth  in  this  record. 

No  provision  is  made  for  the  introduction  and  use  of  the  improvements  we 
have  a  right  to  expect  within  the  njBxt  decade,  looking  to  the  increased  com- 
fort and  security  of  the  traveling  public.  And  there  is  no  provision  or  guar- 
anty preserving  the  rights  and  duties  devolving  on  the  defendant  under  its 
charter,  or  preserving  and  guarding  the  rights  of  the  publio.  In  short,  the  con- 
tract, in  all  its  essential  features,  is  the  granting  of  a  monopoly, — a  monop- 
oly in  the  accommodations  which  are  necessary  to  the  traveling  public, — a 
monopoly  which  the  courts  ought  not  to  favor  or  foster  by  the  inventionor  ap- 
plication of  extraordinary  or  unusual  orders  or  remedies. 

5.  The  matter  of  enforcing  such  contracts  by  injunction  is  within  the  sound 
discretion  of  the  court.  See  Pomeroy,  Spec.  Perf.,  §  35  et  seq.;  Willard  v.  Tay- 
loe,  8  Wall.,  666;  Marble  Co.  v,  Ripley,  10  Wall.,  356. 

For  the  reasons  given  it  seems  to  me  that  in  the  exercise  of  a  sound  discre- 
tion I  should  refuse  the  injunction.  It  is  therefore  ordered  that  the  restraining 
order  heretofore  issued  in  this  cause  be  annulled  and  revoked,  and  that  the  in* 
junction  peiidente  lite^  prayed  for,  be  and  the  same  is  refused. 

HEBERT  v.  MUTUAL  LIFE  INSURANCE  COMPANY. 
(Circuit  Court  for  Oregon:  12  Federal  Reporter,  807-809.     1882.) 

Opinion  by  Deady,  D.  J. 

Statement  of  Facts. —  This  suit  is  brought  to  enforce  a  contract  for  the  de- 
livery of  a  life  insurance  policy  for  the  sum  of  $15,000,  and  for  a  decree  that 
the  defendant  pay  the  same  to  the  plaintiff.  The  bill  alleges  that  the  defend- 
ant, on  June  11,  1878,  and  since,  was  and  has  been  a  corporation  organized 
under  the  laws  of  New  York,  and  doing  a  life  insurance  business  in  Oregon; 
that  on  said  day  Oliver  Ilebert,  of  Marion  count}',  Oregon,  the  husband  of  the 
plaintiff,  applied  to  the  agents  of  the  defendant  in  said  county  for  insurance 
upon  his  life  of  $20,000,  payable  to  the  plaintiff,  and  paid  them  the  first  quar- 
ter's premium  thereon,  to  wit,  $105.60,  which  sum  was  by  them  forwarded  to 
the  defendant  upon  the  condition  ^'  that  if  the  amount  of  the  risk  should 
be  reduced  a  proportionate  share  of  the  premium  should  be  refunded,"  and  if 
the  whole  application  should  be  rejected,  it  would  all  be  refunded ;  that  subse- 
quently the  defendant  rejected  §5,000  of  said  application,  and  on  August  2G, 
1878,  remitted  to  said  Ilebert  §20.40  of  said  payment,  and  "accepted,  received 
and  retained  "  the  remaining  $79.20  as  the  premium  upon  the  first  quarter  of 
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such  insurance,  and  in  consideration  thereof  ''did  insure  the  life  of  said  Robert 
from  such  time  in  the  sum  of  $15,000,"  payable  upon  the  death  of  said  Hebert 
to  the  plaintiff;  and  also  agreed  "  to  issue  and  deliver  unto  said  Hebert  a 
*  plain  Ufe  insurance  policy '  upon  his  own  life,  according  to  the  customary  form 
adopted  and  in  use  by  the  defendant,  for  said  sum  payable  as  aforesaid,"  wliich 
agreement  it  has  hitherto  neglected  and  refused  to  perform;  that  about  Septem- 
ber 8,  1878,  at  said  county,  said  Hebert  died,  and  the  plaintiff  thereupon  de- 
manded of  the  defendant  said  policy  and  the  payment  of  said  insurance,  which 
was  refused;  and  that,  by  reason  of  the  refusal  to  issue  said  policy,  the  plaintiff 
is  unable  to  "enforce  her  rights  in  an  action  at  law,"  wherefore  she  brings  this 
suit  and  prays  the  defendant  may  be  required  to  deliver  to  her  "a  plain  life  in- 
surance policy  "upon  the  life  of  said  Hebert  for  the  surti  aforesaid,  to  take 
effect  from  the  date  of  the  contract  aforesaid,  and  payable  to  the  plaintiff,  and 
for  a  decree  against  the  defendant  for  said  sum  of  $15,000,  with  interest. 

The  defendant  demurs  to  the  bill  because  (1)  the  plaintiff,  upon  the  case 
stated,  is  not  entitled  to  the  relief  prayed  for;  (2)  the  policy  is  not  sufflcientlj 
described;  and  (3)  the  plaintiff  has  an  adequate  remedy  at  law. 

§  1491.  Equity  can  compel  specific  performance  of  a  contract  for  maitranos. 

The  jurisdiction  of  a  court  of  equity  to  compel  the  specific  performance  of 
a  contract  for  insurance  is  well  established.  The  policy  cannot  be  obtained  by 
an  action  at  law,  although  one  might  be  maintained  upon  it  for  the  insurance 
after  it  is  issued.  But  a  court  of  equity  having  taken  jurisdiction  for  the  pur- 
pose of  compelling  the  delivery  of  the  policy,  will  retain  it,  where  there  has 
been  a  loss  or  death,  for  the  purpose  of  decreeing  payment  of  the  policy,  both 
to  avoid  expense  and  because  the  latter  relief  is  a  mere  incident  of  the  former. 
Ang.  F.  &  L.  Ins.,  §  34;  Perkins  v.  Washington  Ins.  Co.,  4  Cow.,  645;  Carpen- 
ter V.  M.  S.  Ins.  Co.,  4  Sandf.  Ch.,  408;  Brugger  v.  State  I.  Ins.  Co.,  5  Saw., 
304.  Nor  does  there  appear  to  be  any  uncertainty  as  to  the  nature  of  the  con- 
tract, or  the  form  or  effect  of  the  policy,  as  stated  in  the  bill.  The  agreement 
was  for  *'a  plain  life  insurance  policy"  upon  the  life  of  the  deceased  for 
$15,000,  payable  to  the  plaintiff  "according  to  the  customary  form  adopted 
and  in  use  by  the  defendant,"  for  which  it  was  paid  and  had  received  one 
quarter's  premium.  If  there  is  any  reason  not  appearing  on  the  face  of  the 
bill  why  the  defendant  should  not  be  compelled  to  perform  its  contract,  as  that 
it  was  procurred  by  fraud  or  falsehood,  the  defendant  can  set  it  up  as  a  de- 
fense.    The  demurrer  is  overruled. 

ROUNDTREE  v,  McLAIN. 
(Superior  Court  of  the  Territoi-y  of  Arkansas:  Hempstead,  245-249.     1834.) 

Opinion  by  Lacy,  J. 

Statemp:nt  op  Facts. —  This  is  an  appeal  from  the  Pulaski  circuit  court.  The 
bill  was  filed  by  McLain,  the  appellee,  for  the  specific  performance  of  a  parol 
agreement  in  the  case  of  a  chattel.  It  charges  that  Jesse  lioundtree,  in  his 
life-time,  was  considerably  indebted  by  note  and  account  to  the  complainant, 
and  in  consideration  of  his  forbearance  to  sue  and  give  day,  Roundtree,  on  his 
part,  stipulated  to  procure  an  obligation  of  Allen  Martin,  as  soon  as  he  com- 
pleted the  building  of  a  cotton-gin  for  Martin,  and  to  assign  the  same  to  the 
complainant  or  so  much  thereof  as  would  satisfy  and  discharge  his,  Round- 
tree's,  debt  to  McLain.  It  was  further  stated,  as  agreed  between  the  parties,  if 
Martin's  note  exceeded  the  amount  due  McLain,  he  was  to  pay  the  difference 
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or  exoess  to  Round  tree.    The  answer  denies  the  allegations  of  the  bill,  and  puts 
the  complainant  to  the  proof. 

§  1492.  Equity  will  not  enforce  performance  of  an  uncertain  contract 
It  has  been  so  repeatedly  and  constantly  ruled,  that  equity  will  not  enforce 
the  specific  performance  of  a  contract  where  either  the  contract  or  the  proof  is 
uncertain,  that  reference  to  the  decisions  is  deemed  almost  unnecessary  and 
superfluous.  Colson  v.  Thompson,  2  Wheat.,  336;  1  Fonb.  Eq.,  172;  '4  Johns. 
Ch.,  559;  11  Ves.  Jr.,  522.  The  agreement  is  substantially  proved  by  one  wit- 
ness and  very  imperfectly  by  any  other  testimony.  Under  all  the  circum- 
stances of  the  case,  it  is  questionable  whether  the  proof  would  be  sufficient  to 
sustain  the  bill;  but  waiving  that  objection,  and  considering  the  agreement 
as  fully  established,  the  court  will  proceed  to  examine  what  equity  the  com- 
plainant has  to  ask  for  the  extraordinary  interposition  of  the  chancellor. 

§  1 493.  nor  where  adequate  compensation  can  he  recovered  at  law. 

The  jurisdiction  to  decree  the  specific  performance  of  the  agreement  of  par- 
ties is  founded  on  a  legal  title  to  damage  and  will  not  be  enforced  where  ade- 
quate compensation  can  be  recovered  by  an  action  at  law.  Flint  v.  Brandon, 
8  Ves.  Jr.,  159;  Halsey  v.  Grant,  13  id.,  73;  1  Pet.,  305;  Holly  v.  Edwards, 
Burr.,  159;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.,  282;  1  Bibb,  212;  2  id., 
273.  If  McLain  has  actually  sustained  an  injury,  his  redress  is  ample,  by  aa 
action  on  the  case  for  damages.  It  is  no  answer  to  say  that  Roundtree's  estate 
is  insolvent.  The  question  is  not,  whether  it  is  insolvent  or  solvent;  but  has 
the  party  as  full  and  complete  a  remedy  at  law  as  in  equity?  If  so,  he  cannot 
come  into  this  court  for  relief.  What  legal  or  equitable  right  has  McLain  to 
the  note,  or  obligation  which  Eoundtree  promised  to  procure  from  Martin,  and 
in  what  way  or  by  what  means  can  he  set  up  his  claim?  At  the  time  the  agree- 
ment was  entered  into,  it  had  no  legal  existence,  for  nothing  certain  was  thea 
due  Houndtree  from  Martin,  and  his  indebtedness,  which  afterwards  accrued, 
depended  upon  a  contingency  which  might  never  happen.  Could  McLain,  by 
bill,  or  otherwise,  have  prevented  Martin  from  discharging  his  own  note,  after 
its  execution,  or  Roundtree  from  assigning  it  to  an  innocent  purchaser  for  a 
valuable  consideration?  Surely  not.  If  he  had  exhibited  his  bill  in  the  life- 
time of  the  intestate,  could  a  court  of  chancery  have  decreed  the  specific  per- 
formance of  the  agreement,  wben  it  possessed  no  means  by  which  Martin  could 
be  compelled  to  give  the  note,  or  Roundtree  to  assign  it?  What  sort  of  legal 
right  had  the  complainant  to  the  note,  which  could  be  enforced?  None  at  alL 
He  does  not  claim  it  by  delivery,  for  it  never  was  in  his  custody  or  possession; 
nor  by  assignment,  for  this  bill  is  to  effect  that  object.  It  is  contended,  how- 
ever, that  this  agreement  constitutes  an  equitable  charge  upon  a  particular  fund 
in  the  hands  of  Martin,  and  that  equity  will  consider  that  done  which  ought 
to  be  done,  and  consequently  enforce  the  agreement.  This  doctrine  is  unques- 
tionably true,  when  a  proper  case  arrives  for  its  application;  but  the  present 
case  is  not  embraced  by  this  principle,  nor  does  it  fall  within  the  reason  of  the 
rule.  It  is,  however,  but  justice  to  add,  that  the  position  was  maintained  with 
much  learning  and  skill,  and  in  a  manner  highly  creditable  to  the  ability  of  the 
counsel.  The  case  of  Row  v.  Dawson,  1  Ves.,  331,  was  cited  and  relied  on  by 
the  counsel  for  the  complainant;  but  that  case  and  this  are  widely  different, 
and  the  principle  there  settled  by  Lord  Chancellor  Hardwicke,  so  far  from  sus- 
taining this  bill,  shows  that  it  should  be  dismissed  for  want  of  equity.  There, 
money  was  advanced  on  a  draft  drawn  by  the  borrower,  on  certain  moneys 
then  due  and  to  become  due  to  him  at  Michaelmas,  and  the  draft  was  also  placed 
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in  the  hands  of  the  proper  officer  of  the  exchequer,  which  the  court  declared 
amounted  to  an  assignment,  and  that  the  officer  could  not  have  paid  the  money 
to  the  drawer  without  making  himself  liable,  because  he  hflid  actual  notice  of 
the  assignment  for  a  valuable  consideration.  It  could  not  be  contended  that 
Martin  could  not  have  discharged  his  note  to  Boundtree,  without  making  him- 
self liable  to  McLain.  Besides,  in  that  case  there  was  both  assignment  and 
delivery  of  the  draft,  and  a  prior  lien  for  the  money  advanced,  which  immedi- 
ately attached.  Here  none  of  these  requisites  existed,  which  cannot  indeed  be 
dispensed  with ;  there  was  neither  assignment  nor  delivery,  nor  was  anything 
due  or  certain,  at  the  time  of  the  contract,  nor  does  the  bill  allege  that  advance- 
ments were  made  on  the  faith  of  the  agreement,  or  of  any  particular  fund. 

§  1494.  An  oppf'essive  agreement  will  not  be  enforced.  The  relief  is  toithin 
the  discretion  of  tlie  court. 

An  application  to  a  court  of  chancery  for  the  specific  performance  of  a  con- 
tract is  always  addressed  to  their  sound  discretion.  1  Yes.  Jr.,  565.  Lord 
Somers,  in  the  celebrated  case  of  Normandy  t^.  Berkley,  5  Yin.  Abr.,  589^ 
said  that  a  specific  performance  ought  never  to  be  decreed,  though  the  contract 
might  be  good  in  law,  and  damages  recoverable  for  its  breach,  unless  it  was  fair 
and  reasonable  in  every  particular.  If  an  executory  agreement  is  hard  or  op- 
pressive, it  is  the  constant  practice  to  refuse  a  specific  performance.  Barnardi- 
ston  V.  Lingood,  2  Atk.,  133;  Howell  u.  George,  1  Madd.  Ch.,  15-17;  2  Sch.  & 
Lefr.,  554;  Cases  Temp.  Talbot,  234.  This  bill  is  to  compel  the  specific  per- 
formance of  a  contract  respecting  a  chattel,  which  is  never  decreed,  except  in 
cases  of  extreme  and  peculiar  hardship,  and  when  there  is  no  adequate  remedy 
at  law.  Mason  v.  Arraitage,  13  Yes.  Jr.,  37;  1  P.  Wms.,  570;  3  Atk.,  383; 
Hardin,  553;  3  Atk.,  389;  2  Yes.,  238.  And  to  grant  relief  would  violate  the 
rule  that  a  court  of  equity  will  never  allow  one  creditor  to  gain  an  inequitable 
or  undue  advantage  or  preference  over  others.  Biggs  v.  Murray,  2  Johns.  Cb., 
676;  St.  John  v.  Benedict,  6  Johns.  Ch.,  112.  This  contract  is  certainly  exec- 
utory, and  if  enforced  it  would  prefer  one  creditor  to  another,  without  any 
lien,  assignment  or  legal  right  in  his  favor.  It  is  neither  fair,  reasonable  nor 
just  for  one  to  appropriate  all  the  estate  to  his  own  benefit,  without  any 
advancement  made  in  favor  of  the  debtor,  on  the  faith  of  the  particular  or  ex- 
pected fund.  The  bill  does  not  allege  that  at  the  time  the  contract  was  made 
Boundtree  was  solvent  and  afterwards  became  insolvent,  whereby  the  com- 
plainant lost  his  debt.  This  contract  is  deemed  hard  and  oppressive  on  the 
part  of  Boundtree,  for  it  could  easily  have  been,  and  probably  was,  extorted 
from  his  fears  and  necessities.  If  agreements  of  this  kind  should  be  specifically 
enforced,  then  great  injustice  and  oppression  might  be  exercised  by  creditors 
adjusting  and  settling  their  claims  with  their  debtors*  which  ought  not  to  be 
allowed. 

The  decree  of  the  circuit  court,  in  favor  of  McLain,  must  be  reversed,  and 
the  bill  dismissed  for  want  of  equity,  at  his  cost. 

Decreed  accordingly. 

BOONE  V.  MISSOURI  IRON  COMPANY, 
(17  Howard,  840-344.     1854.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  FAcrrs. — This  is  an  appeal  from  the  circuit  court  of  the  United 

Stales  for  the  district  of  Missouri.     The  bill  prays  the  specific  execution  of  a 

contract  between  Thomas  and  the  Missouri  Iron  Company,  dated  15tb  August, 
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1839,  which  requires  the  defendants  to  give  up  and  cancel  the  notes  of  Thomas 
to  Nancy  Bullett,  for  $10,000,  dated  2d  November,  1836;  to  pay  a  debt  due  to 
Martin  Thomas;  to  sell  or  transfer  on  the  books  of  said  company,  for  the  use 
of  the  complainant,  $43,000  worth  of  stock  of  said  company,  or,  in  the  alter- 
native, that  the  American  Iron  Company  may  be  decreed  to  reconvey  the  one 
i  undivided  seventh  part  of  the  Iron  Mountain  tract  to  the  complainant. 

The  complainant  died  in  1849,  and  his  death  being  suggested,  an  amended 
bill  was  filed,  praying  for  an  account  of  rents  and  profits,  for  the  use  of  the 
land  and  consumption  of  ores,  timber,  etc.,  by  the  defendants,  and  for  a  decree 
of  title,  etc.  On  the  2d  November,  1836,  Nancy  Bullett,  widow,  sold  to  her 
brother,  the  complainant,  one  undivided  seventh  part  of  a  tract  of  twenty 
thousand  arpens  of  land,  in  Washington  county,  Missouri,  known  as  the  Iroa 
Mountain  tract;  and  she  executed  to  him  a  title-bond  of  that  date,  with  the 
condition  that  she  would  convey  to  him  the  above  interest  on  the  payment  of 
two  notes  for  $5,000  each,  one  payable  at  six,  the  other  at  twelve,  months  from 
the  date  of  the  bond.  On  the  15th  of  November,  1836,  Thomas  made  a  sim- 
ilar title-bond  to  John  L.  Van  Doren,  with  the  condition  to  make  a  deed,  upon 
his  paying  the  two  notes  of  $5,000  each  to  Mrs.  Bullett;  and  also  three  notes, 
of  $5,000  each,  given  by  him  to  Thomas,  at  eighteen,  twenty-four  and  thirty 
months  from  the  date  of  the  bond. 

On  the  31st  of  December,  1836,  the  Missouri  Iron  Company  was  incorporated 
by  the  legislature  of  Missouri,  and  Van  Doren,  Pease  &  Co.  were  named  in  the 
act  as  corporators.  The  company  was  organized;  books  were  opened  to  sell 
the  capital  stock;  Van  Doren  was  appointed  to  obtain  subscribers,  but  being 
unsuccessful,  he  failed,  made  an  assignment,  and  became  insolvent.  Agents 
were  appointed  to  visit  foreign  countries,  who  returned,  making  a  report  that 
a  banker  in  Amsterdam  subscribed  $600,000  of  stock.  The  stock  was  raised  to 
$5,000,000,  but  the  company  soon  became  hopelessly  embarrassed. 

On  the  22d  of  February,  1839,  James  Bruce,  who  married  Mrs.  Bullett,  con- 
veyed all  their  interest  in  the  one-seventh  of  the  Iron  Mountain  tract  to  Allen 
and  Sloan,  and  also  assigned  the  notes  of  Thomas  to  them,  for  the  consider- 
ation of  $4,500.  At  the  same  time  Allen  and  Sloan  gave  a  bond  to  Bruce  and 
wife,  to  convey  to  Thomas  all  their  interest  in  the  one-seventh  of  the  tract,  oa 
his  paying  to  them  $9,000,  the  amount  due  on  the  original  purchase.  On  the 
15th  of  August,  1839,  A.  Jones,  president  of  the  company,  executed  the  follow- 
ing receipt  to  Thomas,  under  which  he  claims  a  specific  performance  against 
the  Missouri  Iron  Company,  and  the  other  defendants,  to  wit:  "Received  of 
Jesse  B.  Thomas,  of  Sangamon  county,  Illinois,  a  transfer  of  $71,400  of  the 
capital  stock  of  the  Missouri  Iron  Company,  $43,000  of  which  is  to  be  trans- 
ferred to  Julius  Sichel,  of  Amsterdam,  to  consummate  a  contract  entered  into 
with  him.  The  residue  of  the  stock  to  be  appropriated  to  pay  the  balance  due 
on  the  two  notes  given  to  Mrs.  Bullett,"  etc. 

On  the  2d  September,  1841,  the  board  resolved  that  the  president  be  author- 
ized to  receive  back  from  Thomas  the  stock  issued  to  him,  etc.;  and  the  seore- 
tar}'  addressed  to  him  a  letter,  saying:  "You  will  perceive  that,  by  the  above 
resolution,  the  president  is  authorized  to  cancel  the  bond  or  agreement  in  re- 
lation to  the  transfer  of  your  interest  in  the  Iron  Mountain  tract.  As  the 
chance  of  doing  something  with  the  property  is  better  than  the  stock,  I  pre- 
sume you  can  have  no  objection  to  making  the  transfer;  the  company  is  about 
to  be  dissolved,  and  the  stock  is  worth  nothing,"  etc.  It  does  not  appear  that 
this  communication  was  ever  answered  by  Thomas.     He  never  paid,  or  offered 
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to  pay,  the  money  due  to  Mrs.  Bullett,  or  to  Allen  and  Sloan,  her  assignees.  He 
did  not  transfer  to.  the  oompany  the  seven  hundred  and  fourteen  shares  of 
stock,  nor  demand  the  cancellation  of  Mrs.  BuUett's  title-bond  that  he  had 
assigned  to  the  company.  Nor  does  it  appear  that  he  did  anj^  act  to  fulfil  his 
contract  with  Mrs.  Bullett. 

In  January,"  1842,  it  appears  the  company  failed,  and  all  its  property  was 
sold  on  execution.  In  the  amended  bill  it  is  averred  that  in  1842  the  Missouri 
Iron  Company  was  dissolved,  being  insolvent.  C.  C.  Zeigler  became  the  pur- 
chaser, at  sheriff's  sale,  of  all  the  Iron  Mountain  tract,  for  which  he  received 
the  sheriflf's  deed,  dated  6th  July,  1841,  and,  on  the  6th  of  January,  1842,  the 
Missouri  Iron  Company  sold  the  tract  to  Zeigler,  &nd  executed  a  deed  to  him. 

A  decree  had  been  rendered  in  the  circuit  court  of  St.  Francois  county,  at 
the  suit  of  Allen  and  Sloan,  assignees  of  Mrs.  Bullett,  against  Thomas  and 
J.  L.  Van  Doren,  for  the  sum  of  $11,475,  which  was  the  consideration  for  the 
purchase  of  the  undivided  seventh  part  of  the  Iron  Mountain  tract,  which  was 
declared  to  be  an  equitable  lien  on  the  interest  purchased ;  and,  under  the  decree 
of  May  8,  1843,  the  property  was  sold  to  Zeigler,  and  both  Thomas  and  Van 
Doren  were  barred  and  precluded,  by  the  decree,  from  enforcing  any  rights 
against  the  same.  Pending  that  suit,  Zeigler  purchased  the  interest  of  Allen 
and  Sloan  in  the  title>bond  of  Mrs.  Bullett  to  Thomas,  and  the  notes  of  Thomas 
given  to  Mrs.  Bullett,  for  $6,500. 

It  appears  that,  on  the  24th  of  January,  1843,  the  American  Iron  Company 
was  incorporated,  and  that  Zeigler  sold  the  Iron  Mountain  tract  to  the  com- 
pany. There  is  no  evidence  showing  a  connection  between  the  Iron  Mountain 
Company  first  formed,  and  the  present  American  Iron  Company,  except  that 
the  latter  company  is  in  possession  of  the  same  property,  claiming  it  by  sheriflf's 
sale  and  deeds  of  conveyance  under  a  decree,  and  from  parties  who  were  cor- 
porators of  the  first  company  and  who  represented  the  company. 

§  1 496.  A  party  asking  the  specific  performance  of  a  contract  must  show 
diligence;  also  performance  or  an  offer  to  perform. 

It  would  be  difficult  to  find  any  case  where  the  objections  to  the  specific 
execution  of  a  contract  are  more  insuperable  than  in  this  case.  In  the  first 
place,  the  consideration  for  which  the  property  was  purchased  has  not  been 
paid ;  and  the  statute  of  limitations  would  have  barred  a  recovery  on  the  notes 
given,  if  suit  had  been  brought  on  them  at  the  time  this  bill  was  filed.  It  is 
true  the  purchaser  from  Thomas,  Van  Doren,  agreed  to  pay  these  notes;  but, 
not  having  done  so,  the  assignment  affords  no  excuse  for  the  negligence  of 
Thomas  in  his  life-time.  And  there  is  no  prmciple  in  equity  better  settled, 
than  that  he  who  asks  a  specific  execution  of  his  contract  must  show  a  per- 
formance on  his  part,  or  that  he  has  offered  to  perform. .  Neither  of  these  has 
been  done  in  this  case.  In  addition  to  this,  it  appears  that .  the  property 
claimed  by  the  representatives  of  Thomas,  which  he  never  paid  for,  was  sold 
in  1841,  under  a  judgment  obtained  by  Martin  v.  Van  Doren,  Pease  &  Co.,  the 
corporators  named  in  the  Missouri  Iron  Company,  by  the  sheriff,  and  that  C.  C. 
Zeigler  became  the  purchaser;  and  after  this,  the  6th  of  January,  1842,  the 
Missouri  Iron  Company  sold  the  Iron  Mountain  tract  to  Zeigler,  and  executed 
to  him  a  deed.     In  the  same  year  the  company  was  dissolved,  being  insolvent. 

It  also  appears  that  a  decree  was  rendered  for  the  purchase  money,  in  1843, 
which  the  court  held  as  an  equitable  lien  upon  the  land,  and  the  land  was  de- 
creed to  be  sold  for  the  payment  of  the  consideration  money;  and  one-seventh 

of  the  whole  tract,  the  amount  purchased  by  Thomas,  was,  on  the  8th  of  May, 
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1S43,  sold.  This  proceeding  was  had  on  the  ground  that  Thomas  had  aban- 
doned his  claim  to  the  land.  By  various  efforts  and  contrivances,  the  stock  of 
the  first  company  was  advanced  $5,000,000,  but  as  might  be  expected,  after 
such  an  inflation,  the  stock  proved  to  be  worth  nothing,  and  the  owners  became 
insolvent.  Under  the  American  Iron  Company,  which  succeeded  the  first 
company,  extensive  works  have  been  established,  and  a  prosperous  business  in 
mining  is  carried  on. 

On  a  full  consideration  of  this  complicated  case,  there  seems  to  be  no  ground 
of  equity  on  which  relief  can  be  given  to  the  complainants.  On  the  contjrary, 
their  equity  appears  to  have  been  extinguished  by  negligence,  in  not  paying 
the  consideration,  by  the  sale  of  the  property  by  the  sheriff,  also  under  a  decree 
of  a  court  having  jurisdiction  of  the  case,  and  also  by  a  conveyance  of  the 
Missouri  Iron  Company.  A  minute  statement  of  the  facts  would  be  tedious, 
and  cannot  be  necessary,  as  the  case  is  free  from  doubts  by  the  outline  above 
given.  The  decree  of  the  circuit  court,  which  dismissed  the  complainant's  bill, 
is  affirmed. 

§  1496.  Specific  performance  not  a  matter  of  right.—  The  specific  performance  of  a  con- 
tract is  by  no  means  a  matter  of  right  which  a  party  has  a  right  to  demand  from  a  court  of 
equity.  It  is  a  matter  in  the  sound  discretion  of  the  court,  to  be  granted  or  withheld  acoord« 
ing  to  its  own  Tiew  of  the  merits  and  circumstances  of  the  particular  case,  and  never  amounts 
to  a  peremptory  duty.    Tobey  v.  County  of  Bristol,  3  Story,  821. 

§  1497.  The  specific  performance  of  a  contract  is  a  matter  resting  within  the  sound  discre- 
tion of  the  court,  and  will  not  generally  be  made  in  favor  of  a  party  who  has  disregarded  his 
reciprocal  obligations  under  the  contract.    Marble  Co.  v.  Ripley,  10  Wall.,  857.    See  g  1459. 

g  1498.  Adequate  remedy  at  law. —  Where  every  part  of  a  contract  has  been  executed 
except  the  payment  of  money,  the  remedy  at  law,  if  one  exists,  is  fully  adequate  to  the  case, 
for  by  an  action  at  law  it  is  precisely  the  unpaid  money  which  is  recoverable,  with  perhaps 
damages  for  its  detention.  The  ground  of  the  jurisdiction  of  the  courts  to  enforce  specific 
performance  is  the  inadequacy  of  the  remedy  at  law,  and  where  the  remedy  is  adequate  at 
law  specific  performance  will  be  refused.  Heine  v.  Levee  Commissioners,  1  Woods,  251. 
See  §1458. 

§  1499.  When  a  court  of  law  is  competent  to  afford  adequate  relief  to  a  party  for  a  breach 
of  a  contract  by  the  other  party,  a  resort  to  equity  to  attempt  to  enforce  specific  performance 
is  improper.    Hepburn  v,  Dunlop,  1  Wheat.,  197. 

§  1500. and  one  provided  in  an  arrangement  betweea  the  parties.— Specific  perform- 
ance of  a  contract  will  not  be  decreed  where,  in  addition  to  his  remedy  at  law,  the  party  seek- 
ing it  has  a  full  and  adequate  remedy  already  provided  in  the  terms  of  the  arrangement 
between  the  parties.    Marble  Co.  v,  Ripley,  10  Wall.,  859. 

§1501.  Failnre  of  complainant  to  perform  his  obligatioii.— An  agreement  to  release 
certain  land  to  the  public  for  a  levee  on  condition  that  a  pending  suit  in  relation  to  it  should 
be  dismissed  will  not  be  enforced  if  the  suit  was  not  dismissed  as  agreed.  Lownsdale  v.  City 
of  Portland,  Deady,  16. 

§  1502.  It  seems  that,  if  interest  was  payable  at  certain  times  according  to  the  terms  of  a 
contract,  a  plaintiff  could  not  enforce  specific  performance  unless  he  could  show  tliat  he  had 
paid  interest  as  required.  But  equity  might  possibly  require  him  to  pay  the  principal  and 
interest  within  a  reasonable  time,  or  be  foreclosed  of  his  rights  under  the  contract.  Tufts  v. 
Tufts.  3  Woodb.  &  M.,  474. 

(^  1503.  The  rule  that  time  is  not  of  the  essence  of  the  contract  has  been,  in  many  cases, 
le.  .igoized  by  courts  of  equity.  There  can  be  no  doubt  that  a  failure  on  the  part  of  the  pur- 
chaser or  vendor  to  perform  his  contract  on  the  stipulated  day  does  not  of  itself  deprive  him 
of  his  right  to  demand  a  specific  performance  at  a  subsequent  day  when  he  shall  be  able  to 
comply  with  his  part  of  the  engagement.  This  rule  is  not  universal.  Circumstances  may  be 
so  changed  that  the  object  of  the  party  can  no  longer  be  accomplished,  or  that  he  who  was 
injured  by  the  failure  of  the  other  contracting  party  cannot  be  placed  in  the  situation  in 
which  he  would  have  stood  had  the  contract  been  performed.  Under  such  circumstances,  it 
would  bo  iniquitous  to  decree  a  specific  performance,  and  a  couii;  of  equity  will  leave  parties 
to  their  remedy  at  law.     Brashier  v.  Gratz,  6  Wheat.,  f)33. 

^  1504.  A  party  throuj^h  whose  fault  a  contract  is  not  carried  into  effSect  cannot  obtain 
specific  performance  of  it.     Hobson  v,  Mc Arthur,  16  Pet.,  192. 
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§  1505.  Complainant  must  ghow  that  he  has  always  been  ready  to  perform.— The  assignee 
of  one-half  interest  in  a  contract  to  furnish  cotton  to  a  manufacturer  and  receive  in  return  a 
portion  of  the  proceeds,  if  he  brings  his  bill  for  specific  performance  against  the  assignee  of 
tlie  other  one-half  interest,  long  after  the  cotton  has  been  supplied  by  the  latter,  and  seeks  to 
be  let  into  the  benefits  of  the  contract,  must  show  that  he  has  always  been  ready  to  per- 
form his  part  of  it.    Kendall  v,  Almy,*  2  Sumn.,  278. 

§  1506.  Substantial  eompliance  by  eomplainant.—  By  the  terms  of  a  contract  T.  was  to  de- 
liver to  R.  on  a  certain  date  a  certificate  of  deposit  on  one  of  two  designated  Boston  banks. 
T.  was  unable  to  procure  such  certificate  for  the  reason  that  neither  bank  would  issue  suoh 
certificate.  He  procured,*  however,  and  tendered  to  R.,  a  certificate  for  the  same  amount  upon 
another  solvent  Boston  bank.  Held,  that  T.  had  substantially  complied  with  his  contract 
and  was  entitled  to  a  decree  for  specific  performance  of  it.    Seacombe  v,  Steele,  20  How,,  104. 

§  1507.  Where  it  would  work  injastiee.—  A  court  will  not  entertain  a  bill  for  the  specific 
performance  of  an  agreement  where  it  is  doubtful  whether  it  may  not  thereby  become  the 
instrument  of  injustice,  or  deprive  parties  of  >rights  which  they  are  otherwise  fairly  entitled 
to  have  protected.    Tobey  v.  County  of  Bristol,  8  Story,  821. 

§  1508.  The  performance  of  a  contract  from  which  injustice  would  result  will  not  be  spe* 
cifically  enforced.     City  of  Memphis  v.  Brown,  1  Flip.,  202. 

$  1509.  Contract  hard  and  inequitable  —  Fraudulent  or  illegal  consideration.— Specific 
performance  will  not  be  decreed  of  a  contract  which  is  hard  and  inequitable ;  much  less  will 
an  executory  contract  be  enforced  if  the  consideration  was  either  fraudulent  or  illegal. 
Tufts  V,  Tufts,  3  Woodb.  &  M..  503. 

§  1510.  Contract  subsequently  becoming  unfair  and  unreasonable.— Specific  performance 
of  a  contract  will  not  be  denied  because  a  contract  supposed  to  be  fair  and  equal  when  made 
has,  by  the  lapse  of  time  and  the  operation  of  unforeseen  causes  arising  from  changed  circum- 
atances,  become  unfair  and  unreasonable,  if  such  hardship  is  not  greater  than  the  parties 
must  reasonably  be  held  to  have  contemplated  at  the  time  of  entering  into  it.  Where  a  con- 
tract contemplates  a  continuous  performance  extending  through  a  series  of  years,  or  perpet- 
ually, the  question  of  its  hardship  is  to  be  judged  of  at  the  time  it  is  entered  into,  and  if  it 
then  be  fair  and  just,  it  will  be  immaterial  that  it  may,  \)y  force  of  subsequent  circumstances, 
or  change  of  events,  have  become  less  beneficial  to  one  party,  except  when  those  subsequent 
events  have  been  in  some  way  due  to  the  party  who  seeks  performance  of  the  contract. 
Marble  Co.  v.  Ripley,  10  Wall.,  856. 

§  1511.  Modification  in  order  to  do  justice.—  Courts  will  not  decree  specific  performance 
of  a  contract  according  to  its  letter  when,  from  change  of  circumstances,  mistake  or  misap- 
prehension, it  would  be  unconscientious  so  to  do.  The  court  will  so  modify  the  agreement  as 
to  do  justice  as  far  as  the  circumstances  will  permit,  and  refuse  specific  e^cecution  unless  the 
party  seeking  it  will  comply  with  such  modification  as  justice  requires.  Mechanics'  Bank  of 
Alexandria  v,  Lynn,  1  Pet.,  882. 

S  1512.  Where  the  terms  are  not  clear,  definite  and  positiye.— 7^  seems  that  equity  will 
not  specifically  enforce  a  contract  between  original  parties  where  its  terms  are  not  clear,  defi- 
nite and  positive ;  a  fortiori  will  not  enforce  such  a  contract  against  the  assignee  of  one  party. 
Kendall  v,  Alrny,*  2  Sumn.,  278. 

§  1518.  A  contract  in  order  to  be  enforced  in  equity  ought  to  be  clearly  proved  and  precise 
in  its  terms,  so  that  neither  party  could  reasonably  misunderstand  them.  If  it  is  vague,  un- 
certain, or  if  the  evidence  is  insufficient,  a  court  of  equity  will  leave  the  party  to  his  remedy 
at  law.    Tilghman  v,  Tilghman,  Bald.,  486. 

g  1514.  Courts  of  equity  will  not  direct  the  specific  performance  of  an  agreement  where  the 
terms  are  not  all  definite  and  full,  and  the  contract  in  its  nature  and  extent  is  not  made  out 
by  clear  and  unambiguous  proofs.     Smith  v.  Burnham,  3  Sumn.,  489. 

g  1515.  Where  the  evidence  fails  to  establish  the  precise  terms.— A  contract  cannot  be 
specifically  enforced  when  the  evidence  fails  to  establish  its  precise  terms.  King  v.  Thomp- 
son, 9  Pet.,  218. 

g  1516.  An  incomplete  agreement  will  not  be  specifically  enforced.  Barr  v.  Lapsley,  1 
Wheat..  151  (§  27). 

§1517.  Where  the  fact  of  agreement  is  doubtful.—  If  it  is  doubtful  whether  an  agreement 
has  been  concluded  or  is  a  mere  negotiation,  equity  will  not  decree  a  specific  performance. 
Carr  17.  Duval,  14  Pet.,  83. 

^1518.  What  is  a  defense.— In  an  action  in  the  nature  of  a  bill  in  equity  for  the  specific 
execution  of  a  contract,  the  defendant  may  avail  himself  of  any  matter  in  defense  which 
goes  to  impair  or  make  void  the  contract.     St  urges  v.  Stetson,  1  Bias.,  253. 

§  1519.  It  is  a  settled  rule  to  allow  a  defendant  in  a  bill  for  a  specific  performance  of  a  con- 
tract to  show  that  it  is  unreasonable  or  unconscientious,  or  founded  in  mistake  or  other  cir- 
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cumstances  leading  satisfactorily  to  the  conclusion  that  it  would  be  unjust  or  inequitable  to 
grant  the  bill.  Gross  negligence  on  the  part  of  the  complainant  has  great  weight  in  cases  of 
this  kind.  A  party,  to  entitle  himself  to  the  aid  of  a  court  of  chancery  for  the  specific  ex- 
ecution of  a  contract,  should  show  himself  ready  and  desirous  to  perform  his  part.  Kiog  v, 
Hamilton,  4  Pet.,  826. 

g  1520.  Relief  can  be  given  against  specific  performance  by  an  inquiry  into  considerations 
besides  those  written  in  an  instrument     Fackler  r.  Ford,  McCahon,  34. 

§  1521.  Accident  or  mistake  as  a  defense  —  Bona  fide  purchaser. —  Where  it  appears  that 
by  accident  or  mistake  a  contract  is  different  from  and  narrower  tlian  it  was  intended  to  be^ 
by  the  parties,  this  fact  may  be  set  up  as  a  defense  in  a  suit  in  equity  for  its  specific  enforce- 
ment, if  the  clause,  so  omitted,  would  furoish  a  good  defense  to  the  suit.  But  when  the 
rights  of  bonaflde  purchasers  have  intervened,  which  would  be  seilously  prejudiced  by  allow- 
ing the  contract  to  be  thus  enlarged,  it  is  inequitable  to  allow  such  a  defense.  Woodworth  v. 
Cook,  2  Blatch.,  158. 

§  1522.  Change  in  value  of  the  article. —  A  very  great  change  in  the  value  of  the  article 
constitutes  a  serious  objection  to  a  decree  for  a  specific  performance  when  claimed  by  the 
party  whose  fault  it  is  that  the  contract  has  not  been  executed.  Garnett  v,  Macon,  2  Marsh., 
249. 

§  1523.  Defense  of  illegality  by  one  who  has  violated  the  laws  in  making  the  contract — 
One  who  violates  the  provisions  of  law  in  making  a  contract  cannot  resist  a  demand  for 
specific  performance  on  the  ground  that  such  contract  was  so  made  in  violation  of  law. 
Fackler  v.  Ford,  McCahon,  28. 

§  1524.  Delay. —  A  party  who  asks  a  court  to  aid  him  in  obtaining  specific  performance  of 
a  contract  must  show  reasonable  diligence  in  doing  or  attempting  to  do  what  ha  has  agreed 
to  perform.  And  if  he  has  failed  to  execute  his  part  of  the  contract  without  sufficient  ex- 
cuse, and  there  has  been  no  acquiescence  in  the  delay,  by  the  other  party,  he  cannot  obtain 
specific  performance  of  the  contract.    Long  worth  v.  Taylor,  1  McL.,  400. 

§  1525.  It  seems  that  in  case  of  delay  in  the  performance  of  a  contract,  where  a  sufficient 
excuse  for  non-performance  is  given,  and  the  condition  of  the  parties  and  the  property  re- 
mains the  same,  specific  performance  of  the  contract  may  be  decreed.  But  where  the  delay  has 
been  unreasonable  and  without  sufficient  excuse,  and  the  pi^operty  has  fallen  in  value,  a  court 
of  equity  will  not  enforce  it.  The  fact  that  the  court  could  not  place  the  parties  as  they  would 
have  been  had  the  contract  been  performed  furnishes  the  reason  for  not  decreeing  specific 
performance.    Cooper  v.  Brown,  2  McL.,  497. 

§  152(».  and  change  of  circumstances. — A  court  of  equity  will  not  interfere  to  decree 

a  specific  performance  where  the  party  seeking  it  has  been  guilty  of  gross  laches,  or  long 
voluntary  delay,  and  in  the  mean  time  there  has  been  a  material  change  of  circumstances. 
The  party  will  be  left  to  take  his  remedy  at  law,  where  the  delay  or  neglect  has  been  without 
just  excuse,  and  there  is  no  longer  any  prevailing  equity  to  sustain  his  claim.  McNeil  v, 
Magee,  5  Mason,  259. 

§  1527.  time  of  the  essence. —  Timie  may  be  made  of  the  essence  of  the  contract  by 

the  express  stipulations  of  the  parties,  or  it  may  arise  from  the  very  nature  of  the  property 
by  implication  or  the  avowed  object  of  the  purchaser  or  of  the  seller.  And  even  when  time 
is  not  thus  expressly  or  impliedly  of  the  essence  of  the  agreement,  if  the  party  seeking  spe- 
cific performance  has  been  guilty  of  gross  laches,  or  has  been  inexcusably  negligent  in  per- 
forming the  contract  on  his  part,  or  if  there  has,  in  the  intermediate  period,  been  a  material 
change  of  circumstances  affecting  the  rights,  interests  or  obligations  of  the  parties,  in  such 
cases  courts  of  equity  will  refuse  to  decree  any  specific  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.  But,  except  under  circumstances  of  this  sort  or  of 
an  analogous  nature,  time  is  not  treated  by  courts  of  equity  as  of  the  essence  of  the  con- 
tract, and  relief  will  be  decreed  to  the  party  who  seeks  it  if  he  has  not  been  grossly  negli- 
gent, and  comes  within  a  reasonable  time,  although  he  has  not  complied  with  the  strict  terms 
of  the  contract.  But  in  all  such  cases  the  party  must  make  out  a  case  free  from  all  doubt, 
and  show  that  the  relief  which  he  asks  is  equitable  under  all  the  circumstances,  and  to 
account  in  a  reasonable  manner  for  his  delay  and  apparent  omission  of  his  duty.  Taylor  v. 
Long  worth,  14  Pet.  174. 

§  1528.  Contract  within  the  statut'C  of  frands,  bnt  under  which  an  act  has  been  done. — 
It  seems  that  specific  performance  will  be  decreed  where  it  is  clearly  shown  that  though  the 
contract  is  within  the  statute  of  frauds,  yet  an  act  has  been  done  which  is  a  part  execution 
of  the  8ul)stance  of  the  agreement,  and  which  would  not  have  been  done  unless  on  account  of 
the  agreement,  and  one  which  unequivocally  refers  to  and  results  from  the  agreement,  and 
such  that  the  party  would  suffer  an  injury  amounting  to  fraud  by  a  refusal  to  execute  that 
agreement.     Caldwell  v.  Carrington,  9  Pet.,  103. 
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§  1529.  8tatate  of  frandsas  a  defense. —  In  case  of  a  suit  to  enforce  specific  performance 
the  defeudant  may  set  up  the  statute  of  frauds,  even  though  he  has  admitted  the  making  of 
the  agreement.    Thompson  v.  Tod,  Pet.  C.  C,  388. 

§  1530.  An  oral  contract  to  pay  the  debt  of  another  will  not  be  enforced  specifically  in 
equity,  if  the  answer,  while  admitting  the  making  of  the  contract,  sets  up  the  statute  of  frauds 
as  a  defense.    Thompson  v.  Jamesson,  1  Cr.  C.  C,  295  (§1776). 

§  1531.  ReToeable. —  A  court  of  equity  will  never  decree  the  specific  performance  of  a  con- 
tract where  it  contains  a  power  of  revocation.     Express  Co.  v.  Railroad  Co.,  9  Otto,  200. 

^  1582.  agreement  to  arbitrate. —  Specific  performance  of  a  contract  will  not  be  de- 
creed when  by  ite  terms  it  exists  during  the  pleasure  of  the  parties  merely,  and  is  at  any  time 
revocable.  So  an  agreement  to  arbitrate  will  not  be  specifically  enforced  because,  from  its 
nature,  it  is  liable  to  be  revoked  at  any  time  by  either  party.  Tobey  v.  County  of  Bristol,  8 
Story,  824. 

§  1533.  A  lease  contained  a  covenant  to  renew  on  the  part  of  the  lessor  on  terras  to  be  fixed 
by  impartial  arbitrators.  The  lessee,  on  the  faith  of  this  covenant,  made  extensive  improve- 
ments. Performance  of  the  covenant  was  prevented  by  the  lessor  and  an  action  was  brought 
by  him  for  use  and  occupation.  A  suit  was  commenced  by  the  lessee  to  stay  the  action  and 
for  the  appointment  of  an  assessor  as  provided  in  the  lease.  Held,  that  while  this  covenant 
was  an  agreement  to  arbitrate,  and  as  a  rule  such  agreements  will  not  be  specifically  en- 
forced, yet  such  rule  does  not  apply  where,  if  appliecf,  it  would  work  great  hardship  and 
injustice ;  and  that  while  as  a  rule  courts  can  only  specifically  enforce  contracts  made  by  the 
parties,  yet  in  this  case  the  lessor,  having  fraudulently  prevented  the  arbitration,  was  estopped 
to  object  to  the  want  of  such  appraisal.    Tscheider  v.  Biddle,  4  Dill.,  58. 

S  1584.  Want  of  mutuality. —  A  contract  cannot  be  enforced  which  lacks  mutuality,  or 
where  it  provides  that  the  party  against  whom  it  is  sought  may  terminate  the  contract  at 
any  time  on  giving  a  year's  notice.  When,  from  personal  incapacity,  the  nature  of  the  con- 
tract, or  any  other  cause,  a  contract  is  incapable  of  being  enforced  against  one  party,  that  party 
is  equally  incapable  of  enforcing  it  specifically  against  the  other,  though  its  execution  in  the 
latter  way  might  itself  be  free  from  the  difficulties  attending  its  execution  in  the  former. 
Marble  Co.  v.  Ripley,  10  Wall.,  359. 

§  1535.  Contracts  relating  to  personalty.—  It  seems  that  specific  performance  of  contracts 
relating  to  personalty  may  be  enforced  where  compensation  for  the  breach  cannot  be  made  in 
damages.     Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Pet.,  805. 

§  1536.  A  contract  not  relating  to  real  estate  may  be  specifically  enforced  when  a  judg- 
ment at  law  would  not  meet  the  demands  of  justice,  or  would  be  less  beneficial  than  relief 
in  equity,  or  that  damages  would  not  be  an  adequate  satisfaction,  or  that  their  extent  could  not 
be  exactly  shown,  or  that  the  pursuit  of  the  legal  remedy  would  be  attended  otherwise  with 
doubt  and  expense.    Express  Co.  v.  Railroad  Co.,  9  Otto,  200. 

^  1587.  Agreement  which  will  operate  as  a  fraud  upon  third  persons.—  A  secret  agree- 
ment by  a  plaintiff  with  one  of  several  tort-feasors,  that,  if  he  will  abandon  all  defense  of  the 
action  and  permit  judgment  to  be  rendered  against  him  with  the  rest,  plaintiff  will  enforce  the 
collection  of  the  judgment  against  the  others  alone,  is  not  such  an  agreement  as  can  be  en- 
forced in  equity.  Parties  are  bound  to  act  fairly  in  their  dealings  with  each  other,  but  equity 
will  not  enforce  an  agreement  which  will  operate  as  a  fraud  on  the  rights  of  third  parties, 
Selz  17.  Unna,  6  Wall.,  835. 

§  158S.  Other  means  of  compensation. —  Specific  performance  is  never  decreed  where  a 
party  can  be  otherwise  fully  compensated.     City  of  Memphis  v.  Brown,  20  Wall.,  304. 

§  1539.  Surprise  —  Unfitness  of  plaintiff  to  perform  his  part.—  Where,  in  a  suit  for  spe- 
cific performance,  the  defendant  shows  that  in  making  the  contract  he  was  surprised,  and 
that  the  plaintiff  is  an  unfit  person  to  perform  the  services  expected  of  him,  specific  perform- 
ance will  be  refused  and  the  plaintiff  will  be  remanded  to  a  court  of  law.  Higgins  v.  Jenks, 
3  Ware,  21. 

g  1540.  Continuous  obligation  inrolring  skill  and  personal  labor  and  Judgment—  Spe- 
cific performance  of  a  contract  will  not  be  decreed  where  the  duty  oi  the  grantee  is  continu- 
ous and  involves  skill,  personal  labor  and  cultivated  judgment,  as,  for  example,  where  it 
provides  for  the  delivery  of  marble,  of  a  certain  kind,  in  blocks  of  a  certain  size.  In  such  a 
case  the  court  is  incapable  of  determining  whether  the  marble  corresponds  with  the  contract 
or  not,  and  could  not  supervise  the  execution  of  the  decree.  Marble  Co.  v,  Ripley,  10  Wall., 
358. 

§  1541.  Where  specific  performance  is  a  repayment  of  a  loan  —  As  against  a  recelrer.— 
An  expreea  company  loaned  to  a  railroad  company  a  certain  sum,  and  in  return  the  railroad 
company  promised  to  transport  all  express  matter  to  be  carried  by  the  express  company  at  a 
certain  price  per  hundred  weight,  which  price  was  ta  go  to  pay  the  loan  and  interest.  Sub- 
sequently the  bondholders  brought  a  foreclosure  suit  against  the  company  and  a  receiver  was 
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appointed  therein.  The  receiver  having  ref nsed  to  continue  the  contract,  suit  was  brought  by 
the  express  company  to  enforce  the  specific  performance  of  the  contract.  Held,  that  the 
specific  performance  of  the  contract  was  only  another  method  of  procuring  payment  of  the 
loan,  and  that  as  the  contract  did  not  in  terras  give  the  express  <^mpany  a  lien  on  the  prop- 
erty of  the  company,  there  could  be  no  specific  performance  as  against  the  receiver.  Express 
Co.  t\  Railroad  Co.,  9  Otto,  200. 

§  1543.  Where  the  complainant  has  already  the  benefits  of  performance.— A  specific 
performance  of  a  contract  between  telegraph  companies^  prayed  for  in  this  case,  was  refused, 
the  plaintiff  having  by  an  existing  arrangement  the  practical  benefits  of  a  full  performance. 
Compagnie  Francaise  Du  Telegraphe  de  Paris  a  New  York  t^.  Western  Union  Tel.  Co.,*  11  Fed. 
R.,  842. 

$;  1548.  A  snit  to  compel  the  delivery  of  instruments  in  writing  to  a  party  who  is  entitled 
thereto  is  not  a  suit  for  the  specific  performance  of  a  contract.  Clarke  v.  White,  12  Pet., 
187. 

§  1544.  Specific  performance  of  a  contract  of  insurance  where  the  policy  luis  not  iieen 
delivered. —  A  ship-owner  desiring  insurance  instructed  his  agent  to  procure  it  at  three  per 
cent.  The  agent  presented  an  application  which  contained  all  the  terms  of  the  policy,  includ- 
ing the  rate  at  three  per  cent.  On  consultation  with  the  directors  of  the  company,  the 
president  declined  the  risk  at  three  per  cent.,  but  offered  to  take  it  at  three  and  one-half.  The 
agent  applied  for  instructions  and  was  told  to  insure  at  three  and  one-half.  He  went  to  the 
office  of  the  company,  and  changed  the  writton  application  from  three  per  cent,  to  three  and 
one-half  per  cent,  in  the  presence  of  the  president.  The  president  thereupon  ioLfornaedJ:he 
agent  that  he  assented  to  the  proposal  contained  in  the  application,  and  that  the  policy  would 
be  issued  on  the  next  day,  as  they  were  doing  no  business  on  that  day.  That  night  the  ship  was 
burned,  and  on  the  next  day  the  premium  was  tendered  but  refused.  Held,  that  the  contract 
was  completed  when  the  assent  of  the  president  was  given  thereto,  and  could  be  specifically 
enforced,  as  by  the  common  law  a  x)olicy  of  insurance  need  not  be  in  writing.  Commercial 
Mutual  Marine  lus.  Co.  v.  Union  Mutual  Ins.  Co.,  19  How.,  818.     See  g§  1491,  1547. 

§  1545.  A  contract  to  give  collateral  security  can  be  specifically  enforced.  Robinson  v. 
Cathcart,  2  Cr.  C.  C,  597. 

$^  1546.  A  covenant  in  a  lease  to  renew  at  a  fair  valuation  can  be  specifically  enforced, 
and  it  seems  that  if  the  agreement  be  to  fix  the  amount  of  rent  to  be  paid  on  renewal,  by  ar- 
bitration, and  the  lessor  has  unlawfully  prevented  such  arbitration,  the  agreement  may  still 
be  enforced.    Tscheider  v.  Biddle,  4  Dili,  60. 

§  1547.  Specific  performance  of  a  contract  of  insurance  may  be  decreed,  the  court  hav- 
ing taken  jurisdiction  to  compel  a  delivery  of  the  policy.  Tayloe  v.  Merchants*  Fire  Ins.  Co., 
9  How.,  890  (i$§  167-174).     See  §§  1491,  1544. 

§  1548.  Marriage  settlement  by  father-in-law.— Where  a  party,  by  oral  agreement,  prom- 
ises to  give  to  a  woman  at^out  to  marry  his  son  a  lot  of  ground,  provided  a  house  be  built 
thereon  with  her  separate  means,  and  the  marriage  is  consummated,  and  the  house  built  as 
stipulated,  and  the  party  refuses  to  convey,  equity  will  decree  specific  performance.  To 
make  out  a  case  of  this  nature,  reasonable  certainty  is  all  that  is  required.  Neale  v.  Neales, 
9  Wall.,  1. 

g  1549.  Settlement  of  mutual  demands. —  Where  a  contract  is  made  in.  a  spirit  of  peace 
and  compromise,  for  the  settlement  of  unadjusted  mutual  demands,  and  by  a  person  of  ex- 
perience in  business,  after  plenty  of  time  for  consideration,  and  is  witnessed  by  the  counsel 
of  the  party,  it  will  be  upheld  by  a  court  of  equity,  and  the  rights  of  the  parties  under  it 
will  be  protected.     May  v.  Le  Claire,  11  Wall.,  228. 

§  1550.  Agree-ment  to  use  borrowed  money  in  a  certain  way. —  If  a  railroad  company,  la 
borrowing  money  and  mortgaging  property  afterwards  to  be  acquired,  promises  to  employ 
such  money  in  equipping  the  road,  it  seems  that  this  agreement  is  one  which  may  be  specific* 
ally  enforced.     Pennock  v.  Coe,  23  How.,  129. 

$;  1551.  Performance  enforceable  by  injunction. —  Although  the  compulsory  specific  per- 
formance of  a  contract  may  be  beyond  the  power  of  the  court,  yet  its  performance  may  be 
negatively  enforced  by  enjoining  its  breach.  Western  Union  Telegraph  Co.  v.  Union  Pacific 
R'y  Co.,  1  McC,  564;  Western  Union  Telegraph  Co.  v.  St.  Joseph  &  Western  R'y  Co.,  1  McC, 
569. 

§  1552.  Where  it  is  practicable,  and  damages  cannot  be  given. — Where  a  contract  is 
broken,  equity  will  enforce  it  instead  of  rescinding  it,  when  it  is  practicable,  and  when  dam- 
ages cannot  be  given.     Hunter  v.  Town  of  Marlboro',  2  Woodb.  &  M.,  187. 

§  1553.  Refunding  of  price  decreed,  where  specific  performance  is  impossible.— If  a 
contract  for  the  sale  of  lands  is  executed  in  part  by  a  conveyance  of  a  part  of  the  lands,  a 
court  of  equity  may  decree  that  the  vendor  refund  the  purchase  money  for  the  deficiency,  if 
specific  performance  has  become  impossible.     Pratt  v.  Law,  9  Cr.,  456  (g§  104S--52). 
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g  1554.  Damages  griTen  where  the  contraet  cannot  be  spBcifleally  enforced.—  If  a  con- 
tract for  the  rendition  of  certain  services  for  a  coanty  be  entered  into  in  its  behalf  by  a 
specially  constituted  board,  and  the  performance  of  the  contract  cannot  be  specifically  en- 
forced, equity  will  give  damages  on  the  completion  of  the  work.  County  of  Mobile  v.  Kim- 
ball, 12  Otto,  705. 

4.  Repudiation, 

g  1555.  Bj  reftaflisgr  to  do  what  is  necessary  in  order  to  a  perfonnance  by  the  other.— 

If  a  party  agreeing  to  f urni^  supplies  to  enable  another  to  get  out  lumber  refuses  to  perform 
the  contract  on  his  part,  the  contract  may  be  considered  as  abrogated.  Chapin  v,  Norton,* 
6  McL.,  500. 

§  1556.  It  is  of  the  essence  of  every  contract  that  if  one  party  to  it  prevents  its  perform- 
ance by  the  other  party,  the  former  cannot  be  allowed  to  reap  any  benefit  from  the  fact  of 
auch  non-performance.    Hamilton  v.  Mutual  Life  Ins.  Co.,  9  Blatcb.,  357. 

§  1557.  By  giving  notice  that  he  will  repudiate  if  the  other  does  not  comply.— If  the 
vendee  in  a  contract  for  the  sale  of  lands  gives  notice  to  the  vendor  that  if  he  does  not  comply 
with  his  contract  he  will  hold  himself  exonerated,  and  the  vendor  does  not  adopt  the  alterna- 
tive ofFered  him,  the  latter  cannot  claim  that  the  contract  is  at  an  end  when  sued  for  a  specific 
performance.    Barry  t?.  Coombe,*  1  Pet,  640. 

§  1558.  Where  the  other  is  not  at  fanit. —  One  party  to  a  contract  cannot  put  an  end  to  it 
while  the  other  party  is  not  in  fault.    Gideon  v.  United  States,*  Dev.,  57  (179). 

§  1559.  After  Judgment  rendered.—  Though  a  contract  may  have  been  void  by  the  law 
of  the  phice  where  it  was  made,  yet  if  an  action  waa  instiiuted  thereon  and  such  illegality 
was  not  set  up  as  a  defense,  it  cannot  be  set  up  by  the  judgment  debtor  in  an  equitable  action 
to  restrain  the  execution  of  the  judgment.    Creath  v.  Sims,  5  How.,  204. 

§  15iM>.  Snit  OB  note  before  maturity  a  disaffirmance  of  it.-  A  suit  by  a  banic  to  recover 
money  advanced  by  it  on  a  forged  note  before  the  note  became  due  is  not  an  affirmance  of 
liie  note,  but  is  a  disaffirmance  of  it.    Gibson  v.  Stevens,  8  McL.,  557. 

g  15(11.  Party  deflraaded  must  either  affirm  or  disaffirm  the  agreement  as  a  whole.— 
Where  there  has  been  fraud  in  the  making  of  a  contract  the  party  seeking  redress  must  dis- 
affirm the  contract  or  proceed  for  damages  against  the  party  perpetrating  the  fraud.  Such 
party  must  throw  over  the  agreement  altogether,  or  he  must  take  it  as  a  whole.  He  cannot 
adopt  it  as  to  one  part  and  reject  it  as  to  the  rest.    Foreman  v.  Bigelow,  4  Cliff.,  544. 

§  1562.  Repudiation  of  a  purchase  by  a  city  on  the  ground  that  its  bonds  given  in  pay- 
ment are  invalid.—  According  to  the  terms  of  a  charter  providing  therefor,  the  city  of  New 
Orleans  purchased  the  city  water-works  of  a  corporation  and  gave  its  bonds  therefor.  The 
contract  was  duly  executed  and  the  transfers  made.  The  city  not  denying  the  validity  of  the 
bonds,  it  was  held  that  the  corporation  could  not  repudiate  the  contract  on  the  ground  that 
the  bonds  issued  were  invalid.    Sala  v.  City  of  New  Orleans,  2  Woods,  195. 

§  1568.  Action  for  damages  for  partial  failure  to  deiirer  goods,  not  a  repudiation.—  An 
action  which  sets  up  a  contract  of  sale  and  a  failure  to  deliver  all  the  property,  and  which  is 
for  damages  for  such  partial  failure  to  deliver,  is  wholly  inconsistent  with  a  repudiation  of 
the  contract,  and  is,  in  effect,  an  affirmance  of  it.  Emma  Silver  Mining  Co.  (Limited)  tn 
Emma  Silver  Mining  Co.,  7  Fed.  R.,  423. 

§  1564.  Revocation  of  oJTer. —  An  offer  to  sell  at  a  stated  price  may  be  revoked  at  any  tima 
prior  to  acceptance,  unless,  upon  a  good  consideration,  there  is  a  time  limited  during  which 
tlie  offer  shall  remain  open.    Stitt  v.  Huidekopera,*  17  Wall.,  884. 

g  1565.  Change  of  sovereignty.— Though  a  change  of  sovereignity  affects  the  private  righta 
of  individuals,  it  seems  that  it  in  no  way  affects  the  rights  of  persons  arising  under  contracts, 
unless  in  contravention  of  the  laws  and  constitution  of  the  conquering  country,  or  of  regula- 
tions eetablished  by  the  conquerors.    Leitensdorfer  v,  Webb,  20  How.,  177. 

5.   Rescission. 

SCTMMARY  —  On  the  ground  of  fraud,  g  1566. —  For  breach  of  warranty  after  part  of  goods 
have  been  received^  %  1567. —  Failure  to  pay  annuity,  %  1568. —  Recovery  of  money  paid  on 
illegal  contract,  ^  1569. —  Right  to  declare  forfeiture  if  work  did  not  proceed  satisfactorily, 
§  1570. —  Damages  for  terminating  a  contract,  g  1571. — Right  to  retain  a  part  of  money 
due,  g  1572. —  Personal  services;  implied  contract  that  plaintiff  is  capable,  g  1573;  notice, 
§g  1574, 1575. —  Rights  of  a  party  who  fails  to  complete  contract,  §  1576. —  Subsequent  parol 
promise,  g  1577. — Sale  of  land;  forfeiture  of  payments,  §  1578. 

g  1566.  A  party  who  wishes  to  rescind  an  executed  contract  on  the  ground  of  fraud  must 
do  so  as  soon  as  circumstances  will  permit.    So  where  a  contract  (alleged  to  be  fraudulent) 
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was  executed  August  18,  1878,  between  defendant  and  T.,  and  within  ten  days  T.  became 
fully  acquainted  with  the  circumstances  but  did  not  rescind ;  and  on  October  5,  1878,  T. 
failed  and  plaintiff  was  appointed  his  assignee,  but  failed  to  bring  suit  before  April  3,  1879,  it 
was  held  that  the  contract  had  been  ratified.    Cummins  v,  Lods,  §  1579. 

§  1507.  After  a  part  of  the  goods  sold  have  been  received  and  used,  an  entire  contract  can- 
not be  rescinded  for  breach  of  warranty  in  the  description  of  them.  So  where  plaintiff  sold 
defendant  a  cargo  of  *'  Haxall "  flour,  in  barrels,  and  the  flour  was  in  fact  **  Gallego,"  a  brand 
of  equal  quality,  and  defendant  received  and  used  several  barrels  of  the  flour,  in  an  action 
for  the  price  of  the  cargo,  it  was  held  that  the  defendant  was  liable.  Lyon  v.  Bertram, 
§§  1580-84. 

§  1568.  When  the  right  to  an  annuity  vests  in  covenant,  a  failure  to  pay  it  does  not  give  a 
right  to  rescind  the  contract.     Hartshorn  v.  Day,  g§  1585-88. 

§  1569.  Money  paid  by  one  party  in  part  performance  of  an  illegal  contract  can  be  recov- 
ered back,  the  other  party  not  having  performed  any  part  of  the  contract,  and  both  parties 
having  abandoned  it  before  completion.      Spring  Co.  v.  Knowlton,  §§  1589-94. 

§  1570.  Where,  by  a  contract  to  do  work  for  a  railroad  company,  it  was  provided  that,  if  the 
work  did  not  proceed  to  the  satisfaction  of  the  company,  it  might  declare  the  contract  for- 
feited, it  was  held  that  such  a  forfeiture  only  extended  to  the  future,  and  did  not  deprive  the 
contractor  of  compensation  for  work  already  done.  Philadelphia,  etc.,  R.  Co.  v,  Howard, 
§§  1595-1608. 

§  1571.  In  an  action  for  breach  of  contract  in  fraudulently  terminating  it,  the  defendant 
having  a  right  to  terminate  it  for  certain  causes,  actual  damages  are  all  that  can  be  given. 
But  such  damages  clearly  include  the  proflts  which  the  plaintiff  would  have  made,  that  is,  the 
contract  being  one  whereby  plaintiff  agreed  to  do  work,  the  difference  between  the  cost  of 
the  work  and  the  price.     Ibid, 

§  1572.  Where  a  contract  provides  that  in  order  to  secure  the  faithful  and  punctual  per- 
formance of  the  covenants  made  by  the  party  of  the  first  part,  and  to  indenmify  and  protect 
the  party  of  the  second  part  from  loss  in  case  of  default  and  forfeiture  of  the  contract,  the 
party  of  the  second  part  shall  be  authorized  to  retain,  until  the  completion  of  the  contract, 
fifteen  per  cent,  of  the  money  at  any  time  due  the  party  of  the  first  part,  this  sum  cannot  be 
retained  as  a  forfeiture,  but  the  party  of  first  part  may  recover  it,  unless  the  other  has  sus- 
tained damage  by  his  default  or  negligence,  in  which  case  he  may  recover  the  difference  if 
the  damage  does  not  equal  the  sum  retained.  It  is  immaterial  that  the  contract  is  never 
completed  if  it  is  forfeited  before  completion.     Ibid. 

§  1573.  In  a  contract  for  the  personal  services  of  plaintiff  there  is  an  implied  condition 
that  plaintiff  shall  be  capable  of  performing  such  services.  So  where  plaintiff  is  engaged  as 
superintendent  of  a  hotel,  and  becomes  incapable  of  attending  to  the  duties  of  the  office, 
either  through  insanity  or  excessive  use  of  opiates,  such  incapacity  operates  to  terminate  the 
contract  immediately,  and  defendant  is  not  bound  to  give  thirty  days*  notice  as  provided  in 
the  contract.     Lyon  u.  Pollard,  g§  1609-10. 

§1574.  Where  a  contract  for  personal  service  provides  that,  in  order  to  terminate  it  by 
either  party,  thirty  days'  notice  shall  be  given,  and  a  notice  to  terminate  it  given  by  the 
employer  is  waived  or  abandoned,  a  subsequent  notice  by  him  is  not  made  ineffectual  to  put 
an  end  to  the  contract  thirty  days  from  its  own  date,  because  it  refers  to  the  past  notice  and 
speaks  of  the  termination  of  the  contract  as  being  already  accomplished.     Ibid. 

§  1575.  If  an  employee  brings  an  action  against  his  employer  for  being  dismissed  with- 
out receiving  the  requisite  number  of  days'  notice  provided  for  in  the  contract,  the  defendant 
may  prove,  as  bearing  on  the  damages,  that  notice  had  been  given  and  a  part  of  the  time 
required  had  elapsed  before  the  dismissal.     Ibid. 

§  1576.  A  party  who  has  advanced  money  or  done  an  act  in  part  performance  of  an  agree- 
ment, and  then  stops  short  and  refuses  to  proceed  to  its  ultimate  conclusion,  the  other  party 
being  ready  and  willing  to  proceed  and  fulfil  all  his  stipulations  according  to  the  contract, 
will  not  be  permitted  to  recover  back  what  hns  been  thus  advanced  or  done.  So  where  plaint- 
iff agreed  to  buy  land  of  defendant,  payment  to  be  made  in  instalments  at  fixed  times,  and 
for  failure  to  perform  the  terms  of  the  contract  the  vendor  was  to  have  the  right  to  declare 
it  at  an  end,  it  was  held  that  after  failure  of  plaintiff  to  perform  his  part  he  could  not  re- 
cover of  defendant  sums  paid  in  part  performance  of  the  contract.  Hansbrough  v.  Peck, 
§g  1611-13. 

§  1677.  A  subsequent  parol  promise  is  not  a  rescission  of  a  prior  written  contract,  where 
its  obligation  is  the  same  as  that  of  the  written  contract,  and  all  that  is  done  under  it  is  in 
fulfillment  of  the  writing,  and  no  new  consideration  has  passed  between  the  parties  to  give  it 
validity.     Ibid, 

g  1578.  A  vendor  of  land,  under  a  contract  giving  him  a  right  to  declare  it  at  an  end  if  the 
payments  are  not  made  at  the  specified  times,  in  which  event  all  prior  pavments  are  to  be 
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forfeited,  does  not  subject'  himself  to  a  return  of  such  payments  by  going  into  equity  and 
regaining  possession.  Especially  is  this  so  if,  by  proceeding  in  chancery  for  possession,  he  only 
avails  himself  of  the  terms  of  the  contract.    Ibid. 
[Notes.— See  §§  1614-1644.] 

CUMMINS  V.  LODa 
(Circuit  Court  for  Iowa:  1  McCrary,  888-840.    1880.) 

Opinion  by  MoCeary,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity  filed  by  complainant  as  assignee 
of  the  firm  of  Thornburg  &  Van  Leaven,  bankrupts,  to  set  aside  the  convey- 
ance of  a  certain  tract  of  land,  and  cancel  a  contract,  on  the  ground  of  fraud. 
The  parties  who  are  represented  by  the  plaintiff  as  assignee  bought  from  the 
respondents  an  eighty-acre  tract  of  land  without  seeing  it,  and  upon  the  faith 
of  certain  representations  made  by  respondents.  It  is  alleged  that  these  repre- 
sentations were  false  and  fraudulent,  and  the  prayer  is  for  a  decree  to  set  aside 
the  contract  and  restore  the  parties  to  their  original  rights.  Upon  the  question 
of  fact  involved  in  the  case,  as  to  whether  the  representations  made  by  respond- 
ents concerning  the  quality  and  character  of  the  land  were  intentionally  false 
and  fraudulent,  there  is  a  serious  conflict  in  the  testimony,  and  upon  some  of 
the  most  material  points'  it  would  seem  to  be  almost  evenly  balanced. 

§  1579.  Inexcusable  delay  loUl  operate  a  ratification  of  afraudvleni  contract 

It  is,  however,  in  my  judgment,  not  necessary  to  decide  that  question,  since 
the  case  may  well  be  disposed  of  upon  a  question  of  law  which  arises  upon  the 
record.  The  claim  of  the  plaintiff  here  is  that  the  contract  should  be  rescinded, 
and  set  aside  on  account  of  fraud.  By  the  terms  of  the  contract  the  said  bank- 
rupts were  to  transfer  to  respondents  a  certain  stock  of  hardware,  and  respond* 
ents  were  to  convey  to  the  bankrupts  an  eighty-acre  tract  of  land  in  Tama 
county,  Iowa.  The  contract  was  executed.  The  transfer  of  the  stock  of  hard- 
ware was  made.  A  deed  to  the  real  estate  was  executed,  acknowledged  and 
delivered.  It  is  a  well  settled  rule  of  law  that  where  the  right  to  rescind  a 
contract  springs  from  discovered  fraud,  the  party  defrauded  must  rescind  as 
soon  as  circumstances  jvill  permit;  or,  in  other  words,  at  once,  on  discovery  of 
the  fraud.  He  is  not  bound  to  rescind,  and  any  delay,  especially  if  it  be  injuri- 
ous to  the  other  party,  amounts  to  a  waiver  of*  his  right.  ^^The  mere  lapse  of 
time,'*  says  Mr.  Parsons,  '^  if  it  be  considerable,  goes  far  to  establish  a  waiver  of 
this  right,  and  if  it  be  connected  with  an  obvious  ability  on  the  part  of  the 
defrauded  person  to  discover  the  fraud  at  a  much  earlier  period,  by  the  exer- 
cise of  ordinary  care  and  intelligence,  it  would  be  almost  conclusive.*'  2  Par- 
sons on  Contracts,  781,  7S2,  and  cases  cited. 

The  contract  alleged  in  this  case  to  have  been  fraudulent  was  executed  on 
the  13th  day  of  August,  1878.  It  is  admitted  in  testimony  that  the  parties 
purchasing  (the  firm  of  Thornburg  &  Van  Leuven),  now  represented  by  the 
assignee,  were  fully  advised  of  the  condition  of  the  land  in  about  eight  or  ten 
days  after  the  date  of  the  contract,  which  would  be  as  early  as  the  21st  or  23d 
of  August,  1878.  They  complained  to  one  of  the  respondents,  and  said  to  him 
that  the  land  was  not  as  represented,  and  that  it  must  be  made  right.  This, 
however,  did  not  amount  to  a  rescission  of  the  contract.  It  is  not  necessary  to 
determine  precisely  what  is  required  to  constitute  a  rescission,  but  the  least  that 
can  be  said  is  that  it  was  the  duty  of  the  bankrupts  in  this  case,  upon  the  dis* 
covery  of  the  fraud,  to  notify  the  grantor  that  they  had  elected  to  rescind, 
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demand  a  return  of  the  stock  of  hardware  which  had  been  delivered  to  the 
grantor,  and  tender  a  reconveyance  to  him  of  the  eighty  acres  of  land. 

Whether  it  was  necessary  to  institute  legal  proceedings,  upon  the  refusal  of 
respondents  to  recognize  such  rescission,  it  is  not  necessary  to  decide.  It  is 
enough  to  say  that  the  evidence  here  does  not  show  any  rescission.  In  less 
than  a  week  after  the  said  Thornburg  &  Van  Leuven  were  advised  of  the 
alleged  fraud  they  went  into  bankruptcy,  and  on  the  5th  day  of  October,  1878^ 
the  present  complainant  was  elected  their  assignee.  He  must  be  presumed  to 
have  inquired  into  their  affairs,  and  to  have  ascertained  the  facts  immediately 
upon  his  appointment,  or  within  a  reasonable  time  thereafter,  especially  as  no 
fllllegation  is  found  in  his  petition  that  he  did  not  discover  the  fraud  until  a  later 
period.  He  did  not,  however,  institute  this  proceeding  until  the  3d  day  of 
April,  1879,  about  six  months  from  the  time  of  his  appointment.  I  am  clearly 
of  the  opinion  that  the  evidence  shows  such  delay  as  amounted  to  a  ratificati<Hi 
of  the  contract.  On  that  ground,  without  deciding  the  question  of  fact^  I  find 
for  the  defendant,  and  there  is  decree  accordingly. 

LYON    V.  BERTRAM. 
(SO  Howard,  149-156.    1857.) 

Error  to  XT.  8.  Circuit  Court,  District  of  California. 

Opinion  by  Mr.  JtrsxicE  Campbell. 

Statement  of  Facts. —  This  suit  was  commenced  by  the  defendants  m  error, 
to  recover  the  price  for  a  cargo  of  flour,  bargained  and  sold  to  the  plaintiff  in 
error,  in  the  city  of  San  Francisco.  The  judgment  of  the  circuit  court  was 
rendered  upon  a  special  verdict  in  favor  of  the  plaintiffs  in  that  court.  The 
verdict  finds  that  on  the  13th  January,  1863,  the  plaintiffs,  and  Flint,  Peabody 
&,Co.,  were,  jointly,  the  owners  of  a  cargo  of  flour,  consisting  of  two  thou* 
sand  barrels,  branded,  and  which  were  in  fact  Gallego,  then  being  on  the  barque 
Ork,  lying  at  a  public  wharf  in  San  Francisco,  and  composing  its  entire  cargo 
of  flour,  which  inspected  one  thousand  one  hundred  and  seventy-one  barrels 
superfine,  and  two  hundred  and  twenty-nine  bad.  The  firm  of  Flint,  Peabody 
&  Co.,  as  agents  and  part  owners,  on  the  day  aforesaid,  concluded  the  follow* 
ing  agreement  with  the  defendant: 

"  San  Francisco,  January  13,  1858. 

*'  Sold  this  day  to  Joseph  H.  Lyon,  Esq.,  a  cargo  of  Haxall  flour,  now  on 
board  the  barque  Ork,  lying  in  this  harbor,  being  about  two  thousand  barrels, 
on  the  following  terms  and  conditions,  viz. :  Joseph  H.  Lyon,  Esq.,  agrees  to 
pay  Messrs.  Flint,  Peabody  &  Co.,  $30  per  barrel  for  such  as  shall  inspect 
superfine,  and  $27  per  barrel  for  such  as  shall  inspect  bad;  payment  to  be  made 
as  it  may  be  delivered,  and  to  be  received  and  paid  for  on  or  before  the  expi* 
ration  of  three  weeks  from  date. 

"  If  Messrs.  Flint,  Peabody  &  Co.  elect,  they  can  land  and  store  the  flour  at 
the  expiration  of  one  week,  or  so  much  as  may  remain  on  board  at  that  time^ 
Mr.  Lyon  paying  storage  and  drayage  expenses. 

"  J.  H.  Lyon, 

"  Flint,  Peabody  &  Co." 

On  the  25th  January,  1853,  the  defendant  applied  to  Flint,  Peabody  &  Co. 
for  fifty  barrels  of  flour,  so  purchased  by  him,  by  a  written  order,  as  fol- 
lows: 

616 


BBSCISSION.  §  1570. 

"  San  Francisco,  January  25,  1853. 

"  Messrs.  Flint,  Peabody  &  Co.  will  please  deliver  Mr,  William  R.  Gorhara, 
or  bearer,  fifty  barrels  of  floar,  oat  of  the  lot  purchased  from  the  ship  Ork^ 
and  oblige  J.  H.  Lyon." 

Paying  them  therefor  the  contract  price,  amounting  to  the  sum  of  $1,500,  and 
received  from  Flint,  Peabody  &  Co.  the  following  order: 

"San  Fbancisco,  January  25,  1853. 

"  Captain  of  Barg^ue  Ork:  Please  deliver  the  bearer  fifty  barrels  superfine 
flour,  and  oblige  Flint,  Peabody  &  Co." 

Fifty  barrels  of  Gallego  flour,  inspecting  superfine,  being  part  of  said  cargo 
of  flour  on  board  the  barque  Ork,  were  delivered  from  the  barque  to  William 
B.  Gorham,  a  baker,  to  whom  the  defendant  bad  sold  and  transferred  the  de* 
livery  order  and  the  said  flour.  When  the  order  was  made  for  William  K 
Gorham,  the  defendant  represented  that  the  flour  was  Haxall.  On  the  29th 
January,  1853,  the  defendant  sold  to  Dunne  &  Co.  fifty  barrels  of  flour,  which 
he  represented  to  be  Haxall,  and  gave  the  following  order  bearing  date  on 
that  day: 

*^  Messrs.  Grey  &  Doane  will  please  deliver  Messrs.  Dunne  &  Co.  fifty  barrels 
of  Haxall  flour  from  Ork.  J.  H.  Lyon." 

The  said  Dunne  &  Co.,  on  discovering  that  the  flour  was  not  Haxall^  but 
Gallego,  refused  to  take  it,  and  so  notified  the  defendant.  On  the  31st  of  Jan- 
oary,  1853,  the  defendant  made  further  application  for  one  hundred  barrels  of 
flour,  being  part  of  the  flour  so  purchased  as  aforesaid,  and  gave  his  check  on 
his  bankers  for  the  price,  and  received  the  following  delivery  order  from  Flint, 
Peabody  &  Co.,  bearing  that  date : 

^^Capt,  Hutchingsy  Barque  Ork:  Please  deliver  to  J.  H.  Lyon,  or  to  the 
order  of  Grey  &  Doane,  one  hundred  barrels  superfine  flour,  and  oblige,"  etc. 

The  check  was  not  paid  on  presentation.  Upon  the  refusal  of  Dunne  &  Co. 
to  take  the  flour,  the  defendant,  on  learning  the  fact,  notified  the  plaintiffs  that 
he  would  not  take  the  flour,  and  countermanded  the  payment  of  the  check  he 
bad  given  for  the  one  hundred  barrels  last  mentioned. 

On  the  3d  of  February,  1853,  the  plaintiffs  informed  the  defendant  that  they 
were  prepared  to  deliver  the  remainder  of  the  cargo,  and  requested  the  defend- 
ant to  receive  it.  And  subsequently,  on  the  same  day,  they  addressed  him  a 
note  in  which  they  advised  him  they  would  sell  the  flour  on  the  5th  of  Febru- 
ary, at  public  auction,  for  his  account,  and  would  hold  him  responsible  for  the 
difference  there  might  be  in  the  net  proceeds  of  the  proposed  sale  and  the  con- 
tract price,  and  for  charges  and  expenses,  he  (Lyon)  having  declined  to  take 
the  flour  under  the  contract.  All  the  flour  on  the  barque  was  of  the  brand 
known  as  Gallego,  and  the  barrels  were  branded  Gallego  in  printed  characters 
from  two  to  two  and  on&-half  inches  in  length,  on  both  heads.  In  the  opinion 
of  some  experts,  there  existed  no  difference  in  the  quality  or  price  of  the  flour 
of  either  brand  (Haxall  and  Gallego),  each  inspecting  superfine;  but,  in  the 
opinion  of  other  experts,  there  was  a  difference,  some  preferring  the  one  brand 
and  some  the  other. 

Subsequently  to  the  sale  and  up  to  and  including  the  28th  January,  1853, 
Gallego  and  Haxall  flour  had  advanced  to  $35  per  barrel  in  San  Francisco;  and 
between  that  and  the  5th  of  February  the  price  of  both  declined  to  $18  per 
barrel.  On  the  5th  of  February  the  plaintiffs  caused  the  remainder  of  the 
cargo  to  be  sold  at  public  auction,  according  to  their  notice  to  the  defendant, 
for  his  account,  and  at  a  great  reduction  of  price.   The  verdict  does  not  find  any 
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fact  to  impugn  the  fairness  of  this  sale.  Before  this  suit  was  commenced, 
Flint,  Peabody  &  Co.  assigned  their  interest  in  this  suit  to  the  plaintiffs,  of 
which  the  defendant  had  notice.  The  verdict  is  silent  in  reference  to  the  nego- 
tiations that  preceded  the  contract,  and  does  not  inform  us  whether  the  cargo 
was  at  .any  time  visible  to  the  defendant;  nor  does  it  discriminate  with  exact- 
ness the  qualities  of  Haxall  and  Gallego  flour,  or  affirm  that  there  is  any  specific 
difference  between  them. 

It  is  evident  from  the  verdict  that  the  error  in  the  description  of  the  cargo 
did  not  bear  on  the  substance,  or  on  any  substantial  quality  of  the  subject  of 
the  sale.  The  subject  of  the  sale  was  a  cargo  of  flour  of  about  two  thousand 
barrels,  on  board  of  a  vessel  lying  at  a  wharf  in  the  city;  of  a  quality  to  be 
ascertained  by  an  inspection ;  and  from  that  inspection,  and  not  from  the  brand, 
the  price  was  to  be  ascertained.  The  brands  Haxall  and  Gallego  are  under- 
stood to  refer  to  different  mills  in  Richmond,  Virginia,  at  which  flour  is  manu- 
factured. *  The  verdict  sufficiently  determines  that  the  difference  between  them 
in  the  market  of  San  Francisco  is  inappreciable,  at  least  by  the  mass  of  pur- 
chasers and  consumers.  The  case  clearly  does  not  belong  to  that  class  in  which 
the  subject-matter  of  the  contract  was  of  a  nature  wholly  different  from  that 
concerning  which  the  parties  to  the  contract  made  their  engagements.  The 
brand  on  the  exterior  of  the  barrels  of  flour  was  certainly  not  of  the  substance 
of  the  contract.  Young  v.  Cole,  3  Bing.  (K  C),  724;  Gompertz  v.  Bartlett,  2 
El.,  849.  The  defendant  does  not  resist  the  fulfillment  of  his  agreement  for 
any  fraud,  nor  does  the  verdict  impute  any  mala  fid^  to  the  plaintiffs. 

The  case  rests  upon  these  facts.  There  was  a  sale  of  a  cargo  of  flour  at  a 
price  dependent  upon  the  fact  whether  the  component  parts  inspected  superfine 
or  bad,  which  was  described  as  of  one  brand,  but  which  proved  to  be  of 
another.  There  was  no  material  difference  in  the  credit  of  the  brands,  and  the 
market  price  of  the  flour  was  but  little  affected  by  the  question  whether  the 
brand  was  of  the  one  or  the  other  mill.  A  portion  of  the  flour  has  been  de- 
livered to,  and  paid  for,  and  consumed  by  the  defendant.  He  made  no  offer  to 
return  this  flour.  The  flour  remained  in  the  Ork  from  the  13th  of  January 
till  the  31st  of  January,  subject  to  the  exigencies  of  the  contract.  During 
that  period  there  was  no  complaint  on  the  part  of  the  defendant.  From  the 
28th  of  January  till  the  6th  of  February,  when  the  refusal  to  accept  the  re- 
mainder of  the  flour  and  the  sale  of  it  on  account  took  place,  the  price  of  flour 
was  steadily  declining. 

§  1580.  A  description  of  an  article  as  of  a  certain  manufacture  is  a  war- 
ranty. 

It  may  be  admitted  that  the  description  of  the  flour  as  Haxall  imported  a 
warranty  that  it  was  manufactured  at  mills  which  used  that  brand ;  and  that 
the  purchaser  would  have  been  entitled  to  recover  the  amount  of  difference  in 
the  value  of  that  and  an  inferior  brand.  Powell  v,  Horton,  2  Bing.  (N.  C), 
668;  Henshaw  v.  Robins,  9  Mete.,  83.  But  it  cannot  be  admitted  that  the  pur- 
chaser was  entitled  to  abandon  this  contract.  In  the  note  to  Cutter  v.  Powell, 
in  Smith's  Lead.  Cas.,  1,  the  annotator  says:  '*It  is  settled,  by  Street  v,  Blay, 
and  Poulton  v.  Lattimore,  where  an  article  is  warranted,  and  the  warranty  is 
not  complied  with,  the  vendee  has  three  courses,  any  one  of  which  he  may 
pursue.  1.  He  may  refuse  to  receive  the  article  at  all.  2.  He  may  receive  it, 
and  bring  a  cross  action  for  the  breach  of  the  warranty.  3.  He  may,  without 
bringing  a  cross  action,  use  the  breach  of  warranty  in  reduction  of  damages  in. 
an  action  brought  by  the  vendor  for  the  orice."     The  annotator  proceeds  to 
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say,  *'  that  it  was  once  thoaght,  and,  indeed,  laid  down  by  Lord  Eldon,  in  Cur- 
tis V.  Hannay,  3  Esp.,  83,  that  he  might,  on  discovering  the  breach  of  warranty, 
rescind  the  contract,  return  the  chattel,  and,  if  he  had  paid  the  price,  recover 
it  back.  This  doctrine,  which  was  opposed  to  Weston  v,  Downes,  1  Doug.,  23, 
is  overruled  by  Street  v.  Blay,  2  Barn.  &  Ad.,  456,  and  Gompertz  v,  Denton, 
1  Cromp.  &  M.,  205;  and  it  is  clear  that,  though  the  non-compliance  with  the 
warranty  will  justify  him  in  refusing  to  receive  the  chattel,  it  will  not  justify 
him  in  returning  it,  and  suiiig  to  recover  back  the  price.'' 

§  1581.  can  a  purchaser  rtscind  for  breach  of  such  warranty  f 

The  second  and  third  propositions  of  this  learned  author  are  indisputable, 
and  have  received  the  sanction  of  this  court.  Thornton  v.  Wynn,  12  Wheat., 
183,  as  modified  by  Withers  v.  Greene,  9  How.,  S.  0.  R,  213.  The  first  propo- 
sition, concerning  the  right  of  the  purchaser  to  reject  the  article  because  it 
varies  from  the  warranty,  is  an  open  question.  In  Dawson  v,  Collins,  10  Com. 
B.,  527  (70  E.  C.  L.  R.),  the  judges  dissent  from  it.  The  chief  justice  ex- 
pressed his  favor  for  the  conclusion  '^  that  the  buyer  has  no  right  to  repudiate 
the  article,"  because  it  did  not  correspond  to  the  warranty ;  and  Creswell,  Jus- 
tice, said:  "Where  the  rule  is  of  an  individual  and  specific  thing,  the  vendee 
can  only  defend  himself,  altogether,  against  an  action  for  not  accepting  it,  if 
the  thing  be  utterly  worthless,  as  in  Poulton  and  Lattimore;  or,  in  part,  by 
giving  the  breach  of  warranty  in  evidence  in  reduction  of  damages."  And 
this  corresponds  with  the  conclusions  of  this  court  in  the  case  of  Thornton  v. 
Wynn,  12  Wheat.,  183,  where  very  similar  language  is  used. 
§  1582.  There  can  be  no  rescission  after  aj^ticle  has  been  used. 
But  while  the  first  proposition  of  the  note  in  the  Leading  Cases  is  a  matter 
of  dispute,  there  is  none  in  respect  to  the  conclusion  that  the  purchaser  who 
has  received  and  used  the  article,  and  derived  a  benefit  from  it;  cannot  then 
rescind  the  contract.  This  principle  is  stated  in  Hunt  t;.  Silk,  5  East,  449,  in 
which  Lord  EUenberough  says:  "Where  a  contract  is  to  be  rescinded  at  all,  it 
must  be  rescinded  in  toto^  and  the  parties  put  in  statu  quo^^  And,  "if  the 
plaintiff  might  occupy  the  premises  two  days  beyond  the  time  when  the  re- 
pairs were  to  have  been  done  and  the  lease  executed,  and  yet  rescind  the  con- 
tract, why  might  he  not  rescind  it  after  a  twelvemonth  on  the  same  account? 
This  objection  cannot  be  gotten  rid  of.  The  parties  cannot  be  put  in  statu 
quoP  In  Perley  v.  Balch,  23  Pick.,  283,  the  same  principle  is  applied  to  con- 
tracts of  sale  of  chattels.  The  court  say:  "The  purchaser  cannot  rescind  the 
contract,  and  yet  retain  any  portion  of  the  consideration.  The  only  exception 
is,  where  the  property  is  entirely  worthless  to  bjth  parties.  The  purchaser 
•cannot  derive  any  benefit  from  the  purchase,  and  yet  rescind  the  contract.  It 
must  be  nullified  in  toto  or  not  at  all.  It  cannot  be  rescinded  in  part  and  en- 
forced in  part."  In  Burnett  v:  Stanton,  2  Ala.  R.,  183,  the  court  say:  "A  con- 
tract cannot  be  rescinded  without  mutual  consent,  when  circumstances  have 
been  so  altered  by  a  part  execution  that  the  parties  cannot  be  put  in  statu  quo; 
for  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto^  To  the  same  effect 
is  Christy  v.  Cummins,  3  McL.,  386;  2  Ilill,  X.  Y.  R.,  288,  per  C.  J.  Nelson; 
Kase  V,  John,  10  Watts,  107.  In  Thornton  v.  Wynn,  12 -Wheat.,  183,  this 
court  say:  "That  if  the  sale  of  a  chattel  be  absolute,  and  there  be  no  subse- 
quent agreement  or  consent  of  the  vendor  to  take  back  the  article,  the  contract 
remains  open,  and  the  vendee  is  put  to  his  action  upon  the  warranty,  unless  it 
be  proved  that  the  vendor  knew  of  the  unsoundness  of  the  article,  and  the 

vendee  tendered  a  return  in  a  reasonable  time." 
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If  the  verdict  bad  found  that  the  defendant  had  sustained  any  damage  from 
the  difference  in  the  brands  of  the  flour,  the  price  would  have  been  diminished 
accordingly;  and  so  the  defendant  might  have  been  indemnified  upon  an  ac- 
tion commenced  by  himself,  alleging  a  breach  of  the  contract.  But,  without 
considering  whether  he  could  refuse  to  accept  any  portion  of  the  flour  for  the 
variance  from  the  letter  of  his  contract,  we  decide  that  he  lost  this  power  when 
hq  applied  to  have,  paid  for,  and  sold  the  parcels,  on  the  25th  and  31st  of  Janu- 
ary, 1853. 

§  1583.  PUa  of  ike  statute  of  limitations  must  le  certain  and  specific. 

The  defendant  pleaded  that  the  several  causes  of  action  in  the  complaint 
mentioned  did  not  accrue  within  two  vears  before  the  commencement  of  the 
suit.  The  code  of  California  provides  that  "an  action  upon  any  contract, 
obligation  or  liability,  founded  upon  an  instrument  of  writing,  except  those 
mentioned  in  the  preceding  section,  shall  be  brought  within  three  years,  and 
within  two  years  if  founded  upon  a  contract,  obligation  or  liability,  not  in 
writing,  except  in  actions  on  an  open  account,  for  goods,  wares  and  merchan- 
dises, and  for  any  article  charged  in  a  store  account."  The  plea  of  the  defend- 
ant does  not  allege  that  the  cause  of  action  is  founded  upon  a  contracti 
obligation  or  liability^  not  in  writing,  nor  show  that  it  falls  within  the  limita- 
tion of  two  years,  as  pleaded.  The  complaint  is  framed  so  as  to  admit  evidence 
of  a  contract  in  writing  quite  as  well  as  an  oral  contract,  and  the  evidence 
shows  this  action  is  founded  on  a  written  contract.  The  plea  should  have  con- 
tained an  averment  that  the  cause  of  action  was  not  in  writing,  with  such  other 
averments  as  to  show  that  the  bar  of  the^  statute  pleaded  was  applicable.  A 
plea  cannot  be  sustained  which  rests  for  its  validity  upon  a  supposed  state  of 
facts  which  may  not  exist.  The  plea  must  be  an  answer  to  any  case  which 
may  be  legally  established  under  the  declaration.  Winston  t?.  The  Trustees* 
University,  etc.,  etc.,  1  Ala.,  124.  • 

§  1 584.  Parties  having  an  interest  in  the  relief  demanded  are  properly  joined^ 
without  stating  in  the  declaration  the  specif^)  interest  of  each. 

It  was  objected  that  the  proof  shows  that  the  assignment  by  Flint,  Peabody 
&  Co.  was  made  to  the  plaintiffs  in  the  suit,  and  that  tbe  declaration  alleges 
that  they  assigned  their  interest  in  the  claim  to  John  Bertram,  one  of  the 
plaintiffs.  The  code  of  California  requires  that  actions  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  and  that  all  parties  having  an  interest 
in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs.  The  plaintiffs  are  shown  to  be  the  parties  jointly  inter- 
ested in  the  subject  of  the  action,  and  in  the  claim  for  relief.  It  is  quite 
immaterial  in  what  proportions  they  maj^  be  concerned.  Their  case  is  substan- 
tially established  when  their  joint  interest  is  shown,  and  the  error  in  respect 
to  the  degree  of  the  interest  of  the  several  parties  is  not  such  a  variance  as 
will  be  considered. 

Judgmjent  affirm^. 

HARTSHORN  v.  DAY. 
(19  Howard,  211-224.     1856. ) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. — This  is  a  writ  of  error  to  the  judgment  of  the  circuit 
court  of  the  United  States,  holden  by  the  district  judge  in  and  for  the  district 
of  Rhode  Island.  The  action  was  brought  by  Day  against  the  defendants  be- 
low,  for  an  alleged  infringemenc  of  a  patent  for  the  preparation  and  applica- 
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tion  of  India  robber  to  oloths,  granted  to  E.  M.  Chaffee,  August  31,  1888,  and 
renewed  for  seven  years  from  the  31st  August,  1850.  The  plaintiff  claimed  to 
be  the  assignee  of  the  patent  from  Chaffee^  The  defendants  sought  to  prot^t 
themselves  under  a  license  derived  from  Charles  Goodyear,  whom  they  in- 
sisted was  the  owner,  and  not  Day,  of  the  renewed  patent.  Gk>odyear  Ixicame 
the  owner  of  the  unexpired  term  of  the  original  patent  on  the  28th  July, 
1844,  and  on  the  same  day  granted  to  certain  persons,  called  "  The  Shoe  As- 
sociates," the  exclusive  use  of  ail  his  improvements  in  the  manufacture  of  India 
rubber,  patented,  or  to  be  patented,  during  the  term  of  any  patents  or  re- 
newals which  he  might  own,  or  in  which  he  might  be  interested,  "so  far  as 
the  same  are,  or  may  be,  applicable  to  the  manufacture  of  boots  and  shoes/' 
The  defendants  claimed  a  license  under  the  Shoe  Associates. 

Chaffee,  the  original  patentee,  made  application  to  the  commissioner  of  pat- 
ents, the  22d  May,  1850,  for  the  renewal  of  his  patent,  in  which  he  states  that 
the  then  present  owners  were  willing  and  desirous  that  it  should  be  renewed, 
and  in  that  event  that  they  ought  to  make  him  further  compensation  for  the  in- 
vention. And  on  the  next  day,  23d  May,  1850,  he  entered  into  an  agreement 
with  Groodyear,  in  which  he  srtipulated  to  convey  to  him  the  patent,  on  its  re- 
newal for  the  extended  term,  in  consideration  of  $3,000.  There  seems  to  have 
been  some  agreement  or  understanding  that  the  then  owners  of  the  patent,  and 
their  licensees,  should  be  at  the  expense  of  the  renewal.  William  Judson  had 
become  interested  in  one-eighth  of  the  patent  in  1846,  by  an  assignment  from 
Goodyear;  and  in  1848  he,  in  conjunction  with  Seth  P.  Staples,  was  appointed 
by  Goodyear  his  attorney  and  agent,  in  taking  out,  renewing,  extending  and 
defending  his  patents;  and  a  fund  was  provided  by  Goodyear  for  defraying  the 
expenses  of  these  proceedings,  and  placed  in  the  hands  of  Judson.  By  the  con- 
sent of  Goodyear,  Judson  subsequently  became  his  sole  agent  and  trustee  of 
the  fund  for  the  purposes  mentioned. 

The  patent  was  renewed,  in  pursuance  of  the  application,  on  the  30th  August, 
1850.  Soon  after  this  renewal,  to  wit,  on  the  5th  September,  1850,  an  agreement 
was  entered  into  between  Chaffee  and  Judson,  which  recites  the  renewal,  and 
that  the  expenses  were  large,  and  also  that  at  the  time  of  the  renewal  the  patent 
was  held  by  Goodyear  for  the  benefit  of  himself  and  his  licensees;  and,  further, 
that  he  had  agreed  with  Chaffee,  for  himself  and  those  using  the  patent  under 
him,  that  they  would  be  at  the  expense  of  the  extension,  and  make  an  allow- 
ance to  him,  Chaffee,  of  $1,200  per  annum,  payable  quarterly,  during  the  period 
of  the  extension;  and  reciting  also  that  Judson  had  had  the  management  of  the 
application  for  the  renewal,  and  had  paid,  and  became  liable  to  i>ay,  the  ex- 
penses thereof,  and  had  agreed  to  guaranty  the  payment  of  the  annuity  of 
$1,200;  and  the  agreement  then  provided  as  follows:  "Now,  I  (Chaffee)  do 
hereby,  in  consideration  of  the  premises,  and  to  place  ray  patent  so  that  in  case 
of  my  death,  or  other  accident  or  event,  it  may  inure  to  the  benefit  of  said 
Charles  Goodyear,  and  those  who  hold  a  right  to  the  use  of  said  patent,  under 
and  in  connection  with  his  licensees,  according  to  the  understanding  of  the 
parties  interested,  nominate,  constitute  and  appoint  said  William  Judson 
my  trustee  and  attorney,  irrevocable,  to  hold  said  patent,  and  have  the  control 
thereof,  so  as  no  one  shall  have  a  license  to  use  said  patent  or  invention,  or  the 
improvements  secured  thereby,  other  than  those  who  had  a  right  to  use  the 
same  when  said  patent  was  extended,  without  the  written  consent  of  said  Jud- 
son first  had  and  obtained." 

At  the  close  of  the  agreement,  Judson  stipulates  with  Chaffee  to  pay  all  the 
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expenses  of  the  renewal,  and  also  the  annuity  of  $1,200,  and  also  to  be  at  all 
the  expense  of  sustaining  and  defending  the  patent;  and  ChafFee  reserves  to 
himself  the  right  to  use  the  improvement  in  his  own  business. 

This  contract  was  entered  into  without  the  privity  of  Goodyear,  and  changed 
materially  the  terms  and  conditions  of  that  made  by  him  with  Ohaffee  on  the 
23d  May.  He  was  at  first  dissatisfied  with  the  change  when  it  came  to  his 
notice,  but  afterwards  acquiesced.  The  contract  continued  in  operation  down 
to  the  12th  November,  1851,  when  a  modification  of  the  same  took  place. 

This  last  contract  recites  that  there  was  an  omission  in  that  of  6th  Septem- 
ber, in  not  stating  that  if  the  said  licensees  continued  to  use  the  improvements, 
they  should  pay  their  just  proportion  of  the  expenses  and  services  in  obtaining 
the  renewal,  which  it  was  intended  they  should  pay  to  Judson;  and  recites 
also  that  there  was  no  stipulation  on  the  part  of  Judson  to  pay  Chaffee  $1,500 
per  annum,  as  claimed  by  him ;  and  it  is  then  agreed  that  the  licensees  shall 
pay  their  share  of  the  expenses  to  Judson  as  a  condition  to  the  granting  of  a 
license  by  him  to  them;  and  that,  on  the  payment  of  such  share  of  the  ex- 
penses, a  license  shall  be  granted  to  them.  And  it  was  further  agreed  that 
Judson  should  pay  Chaffee  the  $1,500  per  annum ;  and  also  that  Judson  might 
use  Chaffee's  name  in  the  prosecution  of  infringements  of  the  patent,  or  for 
any  other  purpose  in  relation  to  the  use  of  it,  he  holding  Chaffee  harmless 
from  all  costs,  etc.,  and  he,  Judson,  to  have  all  the  benefits  to  be  derived  from 
said  suits. 

It  will  be  perceived  that  the  only  provision  in  this  agreement  differing  from 
that  of  6th  September,  in  which  Chaffee  has  any  interest,  is  the  one  providing 
for  an  annuity  of  $1,500,  instead  of  the  $1,200.  All  the  other  provisions  are 
for  the  benefit  of  Judson.  This  annuity  was  paid  down  to  the  1st  December, 
1862,  when  some  difficulty  arose  between  Judson  and  Chaffee,  and  the  pay- 
ment ceased.  And  on  the  1st  July  thereafter,  Chaffee  undertook,  in  conse- 
quence of  this  default,  to  revoke  and  annul  the  power  and  control  of  Judson 
over  the  patent,  and  to  forbid  his  acting  in  any  way  or  manner  under  the 
agreements  of  the  6th  September,  and  of  the  12th  November,  above  referred  to. 
And  on  the  same  day,  for  the  consideration  of  $11,000,  assigned  the  renewed 
patent  to  Day,  the  plaintiff  in  this  suit.  Day,  on  the  2d  July,  1853,  gave  no- 
tice to  Judson  of  the  assignment,  offering  to  pay,  at  the  same  time,  all  sums 
there  might  be. due  him,  if  any  there  were,  for  moneys  advanced  in  procuring 
the  extension  of  the  patent,  or  in  any  other  way  paid  for  Chaffee  on  account 
of  said  patent.  The  above  is  the  substance  of  the  case,  as  appears  from  the 
written  agreements  of  the  parties  in  the  record.  The  questions  Involved  turn 
essentially  upon  the  points: 

1.  As  to  the  operation  and  effect  to  be  given  to  the  three  agreements  which 
have  been  referred  to,  and  especially  of  that  of  the  6th  September,  1850,  be- 
tween Chaffee  and  Judson ;  and  2.  The  force  and  effect  of  the  attempted  re- 
scindraent  of  these  agreements  by  Chaffee,  on  the  1st  July,  1853,  on  account 
of  the  neglect  or  refusal  of  Judson  to  pay  the  annuity  of  $1,500. 

§  1585.  A  oontract  to  assign  a  future  patent  or  renewal  is  valid  and  gives 
assignee  the  equitable  title, 

1.  It  is  not  important  to  examine  particularly  the  agreement  between  Good- 
year and  Chaffee  of  23d  May,  as  that  was,  in  effect,  superseded  by  the  one 
entered  into  with  Judson,  the  6th  of  September,  to  which  Goodyear  after- 
wards assented.  It  is  important  only  as  leading  to  the  latter  agreement,  and 
may  therefore  assist  in  explaining  its  provisions.    By  this  first  agreement^ 
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Chaffee  bound  himself  to  assign  to  Goodyear  the  renewed  patent,  as  soon  as  it 
was  obtained,  for  the  consideration  of  $3,000.  Goodyear  became  thus  equita- 
bly entitled  to  the  entire  interest  in  the  patent  during  the  extended  term,  and 
could  have  invested  himself  with  the  legal  title  on  the  payment,  or  offer  to 
pay,  the  $3,000,  had  he  not  subsequently  acquiesced  in  the  modification  of  it 
with  Jndson.  Judson  was  the  ow-ner,  jointly  with  Goodyear,  of  one-eighth  of 
the  patent.  He  \yas  also  the  agent  and  attorne}'  of  Goodyear,  generally,  in  his 
applications  for  patents,  in  obtaining  renewals,  and  in  the  litigation  growing 
out  of  the  business;  and  was  the  trustee  of  a  fund  provided  by  Goodyear  to 
meet  the  expenses.  It  was,  doubtless,  on  account  of  this  interest  of  Judson  in 
the  improvement,  and  his  general  authority  from  Goodyear  in  the  management 
of  his  patent  concerns,  that  led  him  to  enter  into  the  new  arrangement  with 
Chaffee,  of  the  6th  September,  in  the  absence  of  his  principal.  Goodyear 
might  have  repudiated  it  and  insisted  upon  the  fulfillment  of  the  first  agree- 
ment. He  thought  fit,  however,  after  a  full  knowledge  of  the  facts,  to  ac- 
quiesce; and  his  rights,  therefore,  and  those  claiming  under  him,  must  depend 
upon  this  second  .agreement. 

In  respect  to  this  agreement,  whether  the  title  which  passed  from  Chaffee,  in 
the  renewed  patent  to  Judson,  was  legal  or  equitable,  the  court  is  of  opinion 
that  the  entire  interest  and  ownership  in  the  same  passed  to  him  for  the  benefit 
of  GxxKlyear,  and  those  holding  rights  and  licenses  under  him.  The  instru- 
ment is  very  inartificially  drawn,  but  the  intent  and  object  of  it  cannot  be 
mistaken.  Chaffee,  in  consideration  of  the  premises,  which  included  the  an- 
nuity of  $1,200,  ^^  and  (in  his  own  language)  to  place  my  (his)  patent  so  that  in 
case  of  death  or  other  accident  or  event,  it  (the  patent)  may  inure  to  the  bene- 
fit of  said  Charles  Goodyear,  and  those  who  hold  a  right  to  the  use  of  said 
patent,  under  and  in  connection  with  his  licensees,"  etc.,  nominates  and  ap- 
points "  said  William  Judson,  my  trustee  and  attorney  irrevocable,  to  hold  said 
patent,  and  have  the  control  thereof,  so  that  no  one  shall  have  a  license,  etc.^ 
other  than  those  who  had  a  right  to  use  the  same  when  said  patent  was  ex- 
tended, without  the  written  consent  of  said  Judson;  "  and  at  the  close  of  the 
agreement,  he  reserves  the  right  to  use  the  improvement  in  his  own  business. 
At  this  time,  as  we  have  seen,  Judson  was  the  owner  of  one-eighth  of  the  pa- 
tent, and  was  the  general  agent  and  attorney  of  Goodyear  in  all  his  patent 
business  transactions.  It  is  apparent  that  the  only  interest  in  the  patent,  left 
in  Chaffee,  was  the  right  reserved  for  his  own  personal  use.  The  annuity  and 
indemnity  against  the  expenses  of  the  renewal  were  the  compensation  received 
by  him  for*  parting  with  the  improvement.  The  contract  of  the  12th  Novem- 
ber has  no  material  bearing  upon  this  part  of  the  case.  Most  of  the  provisions 
were  for  the  benefit  of  Judson,  in  relation  to  the  licensees  under  Goodyear. 
The  only  provision  important  to  Chaffee  is  the  stipulation  for  the  increased 
annuity  of  $1,500. 

§  1586.  An  executed,  contract  cannot  he  rescinded  on  account  of  the  failure  of 
a  party  to  perform  his  covenants. 

2.  Then,  as  to  the  attempted  rescindment  of  the  contracts.  The  agreement 
of  6th  September  had  been  in  force  from  its  date  down  to  the  1st  July,  1853,  a 
period  of  two  years  and  nearly  ten  months.  During  all  this  time,  the  licensees 
of  Goodyear,  at  the  date  of  the  renewal  of  the  patent,  and  those  whom  Jud- 
son may  have  granted  a  license  to  since  the  renewal,  had  a  right  to  use  the  im- 
provement, and  especially  the  Shoe  Associates,  referred  to  in  their  agreement 
with  Goodyear,  1st  July,  18^8.    Besides  this  stipulation  with  Goodyear,  their 
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right  was  expressly  recognized  by  Chaflfee  himself,  in  the  agreement  with  Jud- 
son  of  6th  of  September.  The  effect  of  the  rescind ment  as  claimed,  and  which 
would  be  necessary  to  enable  the  plaintiff  to  succeed  in  his  action  against  the 
defendants,  would  be  to  break  up  the  business  of  these  licensees,  by  divesting 
them  of  their  rights  under  this  agreement  —  rights  acquired  under  it  from  all 
parties  connected  with  or  concerned  in  the  patent,  and  especially  from  Chaffee, 
the  patentee,  who  placed  it  in  the  hands  of  Judson,  for  the  benefit  of  Good- 
year and  those  holding  under  him.  The  effect  would  also  be  to  deprive  Good- 
year or  Judson,  or  whichever  of  them  had  paid  the  expenses  of  obtaining  the 
renewal,  of  the  equivalent  for  those  expenses,  except  as  they  might  have  a  per- 
sonal remedy  against  Chaffee.  To  the  extent  above  stated,  the  agreement  of 
the  6th  September  was  already  executed,  an^,  in  respect  to  parties  concerned, 
the  abrogation  would  work  the  most  serious  consequeaces. 

As  we  have  already  said,  the  ground  upon  which  the  right  to  put  an  end  to 
the  agreement  is  claimed  is  the  refusal  to  pay  the  annuity  of  $1,500  after  De- 
cember, 1852.  Judson  proposed  to  Chaffee  to  resume  the  payment  in  June,  1853, 
which  was  declined;  but  we  attach  no  importance  to  this  fact,  especially  a6  we 
are  in  a  court  of  law.  But,  in  looking  into  the  agreements  of  the  6th  of  Sep- 
tember, and  also  the  one  of  the  12th  of  November,  the  court  is  of  opinion  that 
the  payment  of  the  annuity  was  not  a  condition  to  the  vesting  of  the  interest  in 
the  patent  in  Judson,  and  of  course  that  the  emission  or  refusal  to  pay  did  not 
give  to  Chaffee  a  right  to  rescind  the  contract,  nor  have  the  effect  to  remit  him 
to  his  interest  as  patentee.  The  right  to  the  annuity  rested  in  covenant,  under 
the  agreement  of  the  12th  of  November.  One  of  the  objects  of  that  agree- 
ment was,  to  obtain  from  Judson  this  covenant.  From  the.terms  and  intent  of 
the  agreement,  the  remedy  for  the  breach  could  rest  only  upofi  the  personal 
obligation  of  Judson,  as,  by  the  previous  one  of  the  6th  of  September,  the  in- 
terest in  the  patent  had  passed  to  Goodyear  and  his  licensees,  and  no  default 
or  act  of  Judson  could  affect  them.  Chaffee  chose  to  be  satisfied  with  the 
covenant  of  Judson,  without  stipulation  or  condition  as  it  respected  the  other 
parties,  and  he  must  be  content  with  it.  The  cases  of  Brooks  v.  Stolley,  3 
McL.,  526,  and  Woodworth  v.  Weed,  1  Blatch.,  165,  have  no  application  to  this 
case.  The  attempt  to  rescind  the  contracts  being  thus  wholly  inoperative  and 
void,  in  the  opinion  of  the  court,  of  course  no  interest  in  the  patent  passed  to 
Day,  under  the  assignment  of  the  1st  July,  1853. 

§  1587.  In  an  action  at  law  on  a  sealed  instrument^  fraud  in  theoon^ider* 
ation  or  failure  of  consideration  cannot  be  shown  between  the  parties. 

Evidence  was  given  on  the  trial  in  the  court  below,  for  the  purpose  of  prov- 
ing that  the  agreement  of  the  6th  of  September  was  procured  from  Chaffee  by 
the  fraudulent  representations  of  Judson,  which  was  objected  to,  but  admitted. 
The  general  rule  is,  that  in  an  action  upon  a  sealed  instrument  in  a  court  of 
law,  failure  of  consideration  or  fraud  in  the  consideration,  for  the  purpose  of 
avoiding  the  obligation,  is  not  admissible  as  between  parties  and  privies  to  the 
deed;  and,  more  especially,  where  there  has  been  a  part  execution  of  the  con- 
tract. The  difficulties  are  in  adjusting  the  rights  and  equities  of  the  parties  in 
a  court  of  law ;  and  hence,  in  the  states  where  the  two  systems  of  jurispru- 
dence prevail,  of  equity  and  the  common  law,  a  court  of  law  refuses  to  open 
the  question  of  fraud  in  the  consideration  or  in  the  transaction  out  of  which 
the  consideration  arises  in  a  suit  upon  the  sealed  instrument,  but  turns  the  party 
over  to  a  court  of  equity,  where  the  instrument  can  be  set  aside  upon  such 

terms  as,  under  all  the  circumstances,  may  be  equitable  and  just  between  the 
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parties.  A  court  of  law  can  hold  no  middle  course;  the  question  is  limited  to 
the  validity  or  invalidity  of  the  deed. 

§  1588.  Fraud  in  executioh  of  secUed  indrument  may  ie  shown  in  court  of 
law. 

Fraud  in  the  execution  of  the  instrument  has  always  been  admitted  in  a  court 
of  law,  as  where  it  has  been  misread,  or  some  other  fraud  or  imposition  had 
been  practiced  upon  the  party  in  procuring  his  signature  and  seal.  The  fraud 
in  this  aspect  goes  to  the  question  whether  or  not  the  instrument  ever  had  any 
legal  existence.  2  J.  R,  177;  13  id.,  430;  5  Cow.,  506;  4  Wend.,  471 ;  6  Munf., 
358;  3  Rand,  426;  10  S.  and  R,  25;  14  id.,  208;  1  Ala.,  100;  7  Mo.,  4^4;  4 
Dev.  and  Bat.,  436 ;  C.  and  H.  Notes,  part  2,  p.  615,  note  306,  ed.  Gould  & 
Banks,  1850.  It  is  said  that  fraud  vitiates  all  contracts,  and  even  records, 
which  is  doubtless  true  in  a  general  sense.  But  it  must  ba  reached  in  some 
regular  and  authoritative  mode;  and  this  may  depend  tipon  the  forum  in  which 
it  is  presented,  and  also  upon  the  parties  to  the  litigation.  A  record  of  judg- 
ment may  be  avoided  for  fraud,  but  not  between  the  parties  or  privies  in  a 
coart  of  law. 

The  case  in  hand  illustrates  the  impropriety  and  injustice  of  admitting  evi« 
dence  of  fraud  to  defeat  agreements  of  the  character  in  question  in  a  court  of 
law.  We  have  a  record  before  us  of  one  thousand  and  fifty-five  closely^printed 
pages  of  evidence  submitted  to  the  jury,  and  a  trial  of  the  duration  of  some 
six  weeks.  Goodyear  and  his  licensees  had  acquired  vested  and  valuable  rights 
under  the  agreements  in  this  patent,  and  who  were  in  no  way  privy  to,  or  con- 
nected with,  the  alleged  fraud,,  nor  parties  to  this  suit;  and  yet  it  is  assumed, 
and  without  the  assumption  the  fraud  would  be  immaterial,  that  the  effect  of 
avoiding  the  agreements  would  be  to  abrogate  these  rights.  They  bad  been  in 
the  enjoyment  of  them  for  nearly  three  years,  and  may  have  invested  large 
amounts  of  capital  in  the  confidence  of  their  validity.  They  were  derived  from 
Chaffee  himself,  the  patentee  of  the  improvement.  A  court  of  equity,  on  an 
application  by  him  to  set  aside  the  agreements  on  the  ground  of  fraud,  would 
have  required  that  these  third  parties  in  interest  should  have  been  made  par- 
ties to  the  suit,  and  would  have  protected  their  rights,  or  secured  them  against 
loss,  if  it  interfered  at  all,  upon  the  commonest  principles  of  equity  juris- 
prudence. 

Some  slight  evidence  was  given  in  the  court  below  upon  the  question  whether 
the  agreement  of  the  6th  of  September  was  sealed  at  the  time  of  the  execution. 
But  the  instrument  produced  was  sealed,  and  is  recited  in  the  subsequent 
agreement  of  the  12th  November  as  an  agreement  signed  and  sealed  by  the 
parties. 

A  question  was  also  made  as  to  the  authority  of  the  Shoe  Associates  to 
grant  a  license  to  the  defendants.  But  they  held  under  Goodyear  the  right  to 
the  exclusive  use  of  the  improvement  for  the  manufacture  of  boots  and  shoes. 
Tl^ey  were  competent,  therefore,  to  confer  the  right  upon  the  defendants.  Be- 
sides, the  point  is  not  material  in  the  view  the  court  have  taken  of  the  case,  as 
upon  that  view  no  interest  in  the  patent  Vested  in  the  plaintiff  under  the  assign- 
ment from  Chaffee.  It  will  be  seen,  by  a  reference  to  the  bill  of  exceptions, 
that  upon  our  conclusions  in  respect  to  several  points  raised  in  the  case,  the 
rulings  in  the  court  below  were  erroneous,  and  consequently  the  judgment! 

must  be  reversed,  and  a  venire  de  novo  awarded. 
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SPRING  COMPANY  v.  KNOWLTON. 
(18  Otto,  49-62.     1880.) 

Error  to  TT.  S.  Circuit  Court,  Northern  District  of  New  York. 

Statement  of  Facts. —  The  Congress  and  Empire  Spring  Company,  a  corpo- 
ration of  New  York,  with  a  capital  stock  of  $1,000,000,  proposed  to  increase  it 
by  $200,000,  and  to  issue  new  stock  in  that  proportion  to  all  its  old  share- 
holders who  wished  to  take  it.  Sheeban,  an  old  stockholder,  subscribed  for 
the  new  stock  in  the  proportion  of  one  share  of  new  to  five  shares  of  old 
stock.  Knowlton  agreed  with  Sheehan  to  take  his  new  stock  and  pay  the  calls 
a3  they  were  made  by  the  corapan3\  He  also  borrowed  from  Sheehan  the  divi- 
dends on  his  old  stock,  amounting  to  $13,988,  and  gave  his  notes  therefor, 
which  he  afterwards  paid.  The  first  call  on  the  new  stock  so  assumed  by 
Knowlton  was  paid  by  him  in  Sheehan's  dividends,  to  wit,  $13,988,  for  which 
the  company  gave  Knowlton  a  receipt.  Calls  were  made  upon  Sheehan  and 
Knowlton  for  further  instalments,  but  they  refused  to  pay  anything  more,  and 
the  company  declared  their  new  stock  forfeited.  Afterwards  the  company  re- 
solved to  abandon  the  increase  of  the  capital  stock,  and  arranged  with  other 
shareholders  to  issue  to  them  bonds  in  reimbursement  for  money  paid  on  calls 
for  the  new  stock.  It  never  tendered  to  Knowlton  bonds  in  repayment  of  the 
mone}'  he  had  paid,  nor  did  he  demand  them.  He  claimed  the  return  of  the 
$13,988  which  he  had  paid,  and  brought  this  suit  to  recover  it.  After  his  death 
the  suit  was  carried  on  by  his  administrators,  and  they  recovered  judgment. 
Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Mb.  Justice  Woods. 

The  plaintiff  in  error  claims  that  the  plan  adopted  by  it  to  increase  its  cap- 
ital stock,  by  which  certificates  as  for  full-paid  stock  were  to  be  issued  on  the 
payment  of  eighty  per  cent,  thereof,  was  against  the  law  and  public  policy  of 
the  state  of  New  York,  and  was  therefore  void;  that  Knowlton,  having  been 
an  active  party  in  devising  this  scheme,  and  having  paid  his  money  in  part  exe- 
cution of  it,  his  legal  representatives  cannot  recover  the  sum  so  paid.  It  is 
conceded  by  the  defendants  in  error  that  the  plan  adopted  by  the  company  to 
increase  its  stock  was  in  violation  of  the  law  of  New  York,  and  therefore  void. 
It  has  been  so  held,  in  effect,  by  the  court  of  appeals  of  the  state  of  New  York, 
in  the  case  of  Knowlton  v.  Congress  &  Empire  Spring  Co.,  57  N.  Y.,  518. 

§  1589.  Whe7'e  money  has  been  paid  by  anfs  party  in  part  performance  of 
an  illegal  contract  not  malum  in  sCy  he  can  recover  the  money  back  from  the 
other  party. 

We  are,  then,  to  consider  whether,  upon  the  hypothesis  that  the  plan  for  the 
increase  of  the  stock  was  illegal,  there  can  be  a  recovery  upon  the  facts  of 
the  case  as  found  by  the  circuit  court.  We  think  it  clear  that  there  was  only 
41  part  performance  of  the  illegal  contract  between  the  company  and  Knowlton 
jn  reference  to  the  new  stock,  for  which  Sheehan  subscribed  and  which  he 
agreed  to  transfer  to  Knowlton.  The  company,  in  fact,  created  no  new  stock. 
It  only  proposed  to  do  so.  To  increase  the  stock  of  the  company  it  was  not 
only  necessary  that  the  meeting  of  the  stockholders  should  be  called,  as  pre- 
scribed by  the  law,  and  a  vote  of  two-thirds  of  all  the  shares  of  stock  should 
be  cast  at  the  meeting  in  favor  of  the  increase,  but  that  there  should  be  a.cer- 
lificate  of  the  proceedings,  showing,  among  other  things,  a  compliance  with 
the  provisions  of  the  law,  and  the  amount  of  the  increase  of  the  stock,  signed 
and  verified  by  the  affidavit  of  the  chairman  of  the  meeting  at  which  the  in- 
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crease  was  voted,  and  countersigned  by  the  secretary,  and  sncb  certificate 
should  be  acknowledged  by  the  chairman  and  filed,  as  required  by  the  first  sec- 
tion of  the  act.  And  the  law  declared  that  **  when  so  filed  the  capital  stock 
of  such  corporation  shall  be  increased  to  the  amount  specified  in  such  cer- 
tificate." 

It  does  not  appear  from  the  findings  of  the  circuit  court  that  any  such  cer- 
tificate was  ever  made  or  filed.  Consequently  it  does  not  appear  that  the  steps 
necessary,  under  the  law,  to  an  increase  of  the  stock  were  ever  taken.  Neither 
does  it  appear  that  any  scrip  or  certificates  were  ever  issued  to  the  subscribers 
to  the  new  stock.  So  that  all  that  was  done  amounted  only  to  a  proposition 
by  the  company,  on  the  one  hand,  to  increase  its  stock,  and  an  agreement  by 
Knowlton  to  take  certain  shares  of  the  new  stock  when  issued,  and  the  pay- 
ment by  him  of  an  instalment  of  twenty  per  cent,  thereon.  There  waa  no 
performance  of  the  contract  whatever  by  the  company,  and  only  a  part  per- 
formance by  Knowlton.  It  is  to  be  observed  that  the  making  of  the  illegal 
contract  was  malum  prohibitum  and  not  malum  in  se.  There  is  no  moral 
turpitude  in  such  a  contract,  nor  is  it  of  itself  fraudulent,  however  much  it  may 
afford  facilities  for  fraud. 

§  1590.  Money  paid  by  one  party  in  part  performance  of  a  contract  illegal 
as  malum  prohibitum  tind  not  as  malum  in  se  may  be  recovered  backj  the  other 
party  mean  time  having  performed  no  part  of  the  contract 

The  question  presented  is,  therefore,  whether,  conceding  the  contract  to  be 
illegal,  money  paid  by  one  of  the  parties  to  it  in  performance  can  be  recovered, 
the  other  party  not  having  performed  the  contract  or  any  part  of  it,  and  both, 
parties  having  abandoned  the  illegal  agreement  before  it  was  consummated. 
We  think  the  authorities  sustain  the  affirmative  of  this  proposition. 

§  1591.  rxUe  as  laid  down  by  text  writers. 

Their  result  is  fairly  stated  in  2  Comyn  on  Contracts,  361,  as  follows: 
*'  Where  money  has  been  paid  upon  an  illegal  contract,  it  is  a  general  rule  that  if 
the  contract  be  executed  and  both  parties  are  in  pari  delicto^  neither  of  them 
can  recover  from  the  other  the  money  so  paid;  but  if  the  contract  continues 
executory  and  the  party  paying  the  money  be  desirous  of  rescinding  it,  he  may 
do  so  and  recover  back  by  action  of  indebitatus  assumpsit  for  money  had  and 
received.  And  this  distinction  is  taken  in  the  books,  that  where  the  action  is 
in  affirmance  of  an  illegal  contract,  the  object  of  which  is  to  enforce  the  per- 
formance of  an  engagement  prohibited  by  law,  clearly  such  an  action  can  in 
no  case  be  maintained;  but  where  the  action  proceeds  in  disafiirmance  of  such 
a  contract,  and  instead  of  endeavoring  to  enforce  it  presumes  it  to  be  void  and 
seeks  to  prevent  the  defendant  from  retaining  the  benefit  which  he  derived 
from  an  unlawful  act,  then  it  is  consonant  to  the  spirit  and  policy  of  the  law 
that  the  plaintiff  should  recover." 

Mr.  Parsons,  in  his  work  on  Contracts,  vol.  II,  p.  746,  says:  "All  contracts 
which  provide  that  anything  shall  be  done  which  is  distinctly  prohibited  by 
law,  or  morality,  or  public  policy,  are  void:  so  he  who  advances  money  in  con- 
sideration of  a  promise  or  undertaking  to  do  such  a  thing  may  at  any  time 
before  it  is  done  rescind  the  contract  and  prevent  the  thing  from  being  done 
and  recover  back  his  money."  To  the  same  effect  see  2  Addison,  Contracts, 
sec.  1412;  Chitty,  Contracts,  944;  2  Story,  Contracts,  sec.  617;  2  Greenl.  Ev., 
sec.  111. 

§  1592.  and  as  laid  down  by  the  English  courts. 

The  views  of  the  text-writers  are  sustained  by  a  vast  array  of  authorities, 
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both  English  and  Anaerican.  A  few  will  be  cited.  Taylor  v:  Bowers,  1  Q.  B. 
D.,  291,  was  an  action  to  recover  property  assigned  for  the  purpose  of  defraud- 
ing creditors.  A  verdict  was  rendered  for  the  plaintiff,  with  leave  to  move  to 
enter  a  verdict  for  the  defendant.  A  rule  was  obtained  on  the  ground  that  the. 
plaintiff  could  not  by  the  allegation  of  his  own  fraud  get  back  the  goods  from 
the  defendant.  The  queen's  bench  sustained  the  verdict,  the  chief  justice, 
Cockburn,  delivering  the  opinion.  The  defendant  then  appealed  to  the  court 
of  appeals,  where  the  judgment  was  affirmed.  Both  courts  agreed  that  an 
illegal  contract  partially  performed  might  be  repudiated  and  the  money  paid 
upon  it  recovered. 

Lord  Justice  Mellish,  in  the  court  of  appeals,  said :  ^*  If  the  illegal  transac- 
tion had  been  carried  out,  the  plaintiff  himself,  in  my  judgment,  could  not 
afterwards  have  recovered  the  goods.  But  the  illegal  transaction  was  not  car- 
ried out;  it  came  wholly  to  an  end.  To  hold  that  the  plaintiff  is  entitled  to 
recover  does  not  carry  out  the  illegal  transaction,  but  the  effect  is  to  put  every- 
body in  the  same  situation  as  they  were  before  the  illegal  transaction  was  de- 
termined upon,  and  before  the  parties  took  any  steps  to  carry  it  out.  That,  I 
apprehend,  is  the  true  distinction  in  point  of  law.  If  money  is  paid  or  goods 
delivered  for  an  illegal  purpose,  the  person  who  had  so  paid  the  money  or 
delivered  the  goods  may  recover  them  back  before  the  illegal  purpose  is  carried 
out;  but  if  he  waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks  to 
enforce  the  illegal  transaction,  in  neither  can  he  maintain  an  action;  the  law- 
will  not  allow  that  to  be  done."  The  same  rule  substantially  is  laid  down  in 
the  following  English  cases:  Lowry  v.  Bourdieu,  2  Doug.,  452;  Tappenden  v. 
Randall,  2  Bos.  &  Pull.,  467;  Hastelow  v.  Jackson,  8  Barn.  &  Cress.,  221 ;  Bone 
V.  Ekless,  5  II.  &  K,  925;  Lacaussade  v.  White,  7  Term  R.,  531;  Cotton  v. 
Thurland,  5  id.,  405;  Mount  v.  Stokes,  4  id.,  561;  Smith  v.  Bickmore,  4  Taunt., 
474. 

§  1 693.  atid  as  laid  down  iy  the  American  courts. 

In  Morgan  v.  Groff,  4  Barb.  (N.  Y.),  524,  it  was  held  that  money  paid  on  an 
illegal  contract,  which  remains  executory,  can  be  recovered  back  in  an  action 
founded  on  a  disaffirmance,  and  on  the  ground  that  it  is  void.  To  the  same 
effect  are  the  following  cases:  Utica  Ins.  Co.  v.  Kip,  8  Cow.  (N.  Y.),  20;  Mer- 
ritt  V,  Millard,  4  Keyes  (N.  Y.),  208;  White  v.  Franklin  Bank,  22  Pick.  (Mass.), 
181;  Lowell  v.  Boston  &  Lowell  Railroad  Corp.,  23  id.,  24.  In  Thomas  v.  City 
of  Richmond,  12  Wall.,  349,  this  court  cites  with  approval  the  note  of  Mr. 
Frere  to  the  case  of  Smith  v.  Bromley,  2  Doug.,  096,  to  the  effect  that  a  re- 
covery can  be  had  as  for  money  had  and  received  when  the  illegality  consists 
in  the  contract  itself,  and  that  contract  is  not  executed ;  in  such  case  there  is  a 
locus penitentice;  the  delictum  is  incomplete;  the  contract  may  be  rescinded  by 
either  party. 

The  rule  is  applied  in  the  great  majority  of  the  cases,  even  when  the  parties 
to  the  illegal  contract  are  in  yari  delicto^  the  question  which  of  the  two  parties 
is  the  more  blamable  being  often  difficult  of  solution  and  quite  immaterial. 
We  think,  therefore,  that  the  facts  of  this  case  present  no  obstacle  tp  a  recovery 
by  Knowlton's  administrators  of  the  sum  paid  by  him  on  the  stock  which  had 
been  subscribed  for  by  Sheehan.  The  law  of  New  York  does  not  in  express 
terms  forbid  a  corporation  from  issuing  certificates  for  full-paid  stock  when  the 
stock  has  not  been  fully  paid.  The  illegality  of  such  an  issue  is  deduced  from 
several  sections  of  the  law  under  which  the  Congress  and  Empire  Spring  Com- 
pany was  organized,  namely,  sections  38,  40,  41  and  49.     We  think  it  is  fairly 

628 


RESCISSION.  §1504. 

inferable  from  the  record  that  the  trustees  of  the  company,  one  of  whom  was 
Knowlton,  did  not  know  that  the  plan  adopted  by  them  for  the  increase  of  the 
stock  was  illegal,  and  that  when  they  discoverecl  that  it  Tvas  forbidden  by  the 
law,  and  before  any  harm  was  done  or  could  have  been  done,  the  scheme  was 
abandoned.  Under  such  circumstances,  the  rule  which  would  prevent  the  re- 
covery of  the  money  paid  to  carr}*^  on  the  illegal  plan  would  be  a  very  harsh 

'  one,  not  founded  on  any  law  or  public  policy. 

It  is  suggested  by  counsel  for  the  plamtiff  in  error  that  the  court  of  appeals 
of  the  stiite  of  Kew  York  has  in  this  identical  suit,  upon  the  same  state  of 
facts,  adjudicated  the  rights  of  the  parties,  and  that  this  court  ought  to  con- 
sider the  questions  raised  in  this  case  as  res  judicata.  The  reply  to  this  sug- 
gestion is  that  it  nowhere  appears  in  the  record  that  this  case  was  ever  before 
the  court  of  appeals,  or  that  it  was  ever  decided  by  anry  court  except  the  United 
States  circuit  court  for  the  northern  district  of  New  York,  from  which  it  has 

'  been  brought  to  this  court  on  error.     We  cannot  consider  facts  not  brought  to 
our  notice  by  the  record. 

Judgment  affirmed. 

§  1594.  The  decision  of  the  New  York  corninission  of  appeals  was  Jlnal  in 
this  case^  which  ought  not  to  have  been  removed  into  the  federal  courts. 

Dissenting  opinion  by  Mu.  Justick  Harlan. 

This  action  was  commenced  in  the  supreme  court  of  the  state  of  Now  York. 
The  present  transcript  is  imperfect  in  that  it  do3s  not  contain  all  the  proceed- 
ings in  the  courts  of  the  state  up  to  the  removal  of  the  case  into  the  circuit 
court  of  the  United  States.  It  is,  however,  conceded,  in  the  briefs  of  counsel, 
that  Knowlton  recovered  in  the  supreme  court  a  judgment  which,  upon  a  writ 
of  error  from  the  commission  of  appeals,  was  reversed  upon  the  grounds  stated 
in  Knowlton  v.  Congress  &  Empire  Spring  Co.,  57  N.  Y.,  518.  The  learned 
district  judge  who  tried  the  case  commences  his  opinion,  which  is  incorporated 
in  the  transcript,  with  the  statement  that  ^^this  case  comes  hero  by  removal 
from  the  state  court,  after  a  decision  adverse  to  the  plaintiff  by  the  commission 
of  appeals,  reversing  the  judgment  of  the  supreme  court  in  favor  of  plaintiff, 
and  ordering  a  new  trial.  57  N.  Y.,  518."  He  then  proceeds  to  determine  it 
upon  principles  of  law  different  from  those  announced  in  that  decision.  Had 
it  been  again  tried  in  the  supreme  court,  judgment  must  have  been  rendered 
against  these  defendants  in  error,  because  the  reversal  was  upon  such  grounds 
as  precluded  any  recovery  whatever  by  them.  That  decision  should,  in  my 
opinion,  have  been  accepted  as  the  law  of  this  case,  although  the  proceedings 
in  the  commission  of  appeals  are  not  set  forth  in  the  transcript.  The  reported 
case  shows,  beyond  question,  that  it  is  the  identical  case  now  before  us;  at  any 
rate,  that  it  was  between  these  parties  and  involved  the  same  issues.  We  know 
that  the  adjudication  of  that  court  was  long  prior  to  the  removal  of  this  case, 
and  that  the  questions  arising  upon  this  record  have  been  once  determined  by 
a  court  of  competent  jurisdiction  in  a  suit  between  the  same  parties  touching 
the  subject-matter  now  in  controversy.  All  this  plainly  appears  by  that  de- 
cision, the  legal  effect  of  which  the  defendants  in  error  should  not  be  permitted 
to  escape  by  removing  the  case  into  the  circuit  court. 

Upon  these  grounds,  and  without  expressing  my  own  views  upon  the  propo- 
sitions of  law  discussed  in  the  opinion  of  the  court,  I  dissent  from  the  judg- 
ment just  rendered. 
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PHILADELPHIA,  WILMINGTON  &  BALTIMORE  RAILROAD  COMPANY  v.  HOWARD. 

(13  Howard.  307-344.    1851.) 

Opinion  by  Mr.  Justice  Curtis.     . 

Statement  of  FAcrrs.—  Sebre  Howard  brought  his  action  of  covenant  broken 
in  the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  upon 
the  trial  the  defendants  took  seven  bills  of  exception,  which  are  here  for 
consideration  upon  a  writ  of  error.  Each  of  them  must  be  separately  ex- 
amined. 

^  1595.  Where  the  laio  governing  the  tribunal  does  not  require  a  formal  rec- 
ord^ the  entries  made  instead  thereof  are  competent  evidence. 

The  first  raises  the  question  whether  Howard  could  prove  that  a  certain  suit 
was  pending  in  Cecil  county  court  by  the  testimony  of  the  clerk  of  that  court 
to  the  verity  of  a  copy  of  the  docket  entries  made  m  that  suit  by  him,  as  clerk. 
It  is  not  objected  that  a  copy  of  tlie  docket  entries  was  produced  instead  of  the 
original  entries,  because  no  court  is  required  to  permit  its  original  entries  to  go 
out  of  the  custody  of  its  own  officers,  in  the  place  appointed  for  their  preserva- 
tion ;  but  the  objection  is  that  a  formal  record  ought  to  have  been  shown. 
Thera  are  two  distinct  answers  to  this  objection,  either  of  which  is  sufficient. 

By  the  act  of  assembly  of  Maryland,  1817,  ch.  119,  the  clerk  of  the  county 
court  is  not  required  to  make  up  a  formal  record.  The  docket  entries  and  files 
of  the  court  stand  in  place  of  the  record.  When  a  formal  record  is  not  required 
by  law,  those  entries  which  are  permitted  to  stand  in  place  of  it  are  admissible 
in  evidence.  Several  judicial  decisions  in  England  have  been  referred  to  by 
the  counsel  of  the  plaintiff  in  error,  to  the  eflFect  that  the  finding  of  an  indict- 
ment at  the  sessions  cannot  be  proved  by  the  production  of  the  minute-book  of 
the  sessions,  from  which  book  the  roll  containing  the  record  of  such  proceed- 
ings is  subsequently  made  up.  See  2  Phil.  Ev.,  194.  But  the  distinction  be- 
tween those  cases  and  a  case  like  this  is  pointed  out  in  a  recent  decision  of  the 
court  of  king's  bench,  in  Regina  v,  Yeoveley,  8  Ad.  &  EIL,  806,  in  which  it 
was  held  that  the  minute-book  of  the  sessions  was  admissible  to  prove  the  fact 
that  an  order  of  removal  had  been  made,  it  appearmg  that  it  was  not  the  prac- 
tice to  make  up  any  other  record  of  such  an  order;  and  Lord  Denraan  fixes  on 
the  preci.se  ground  on  which  the  evidence  was  admissible  in  this  case  when  he 
says:  "  The  book  contains  a  caption  and  the  decision  of  the  sessions,  and  their 
decision  is  the  fact  to  be  proved." 

So  in  Arundell  v.  White,  14  East,  216,  the  plaintiff  oflFered  the  minute-book 
of  the  sheriff's  court  in  London,  containing  the  entry  of  the  plaint,  and  the 
word  "  withdrawn  "  opposite  to  the  entr}^  and  proved  it  was  the  usual  course 
of  the  court  to  make  such  an  entry  when  the  suit  was  abandoned  by  the  plaint- 
iff; it  was  held  to  bo  competent  evidence  to  prove  the  abandonment  of  the  suit 
by  the  plaintiff  and  its  final  termination.  In  CDUimonwealth  v,  Bolkom, 
3,  Pick.,  281,  it  was  decided  that  the  minute-book  of  the  sessions,  showing  the 
grant  of  a  license  to  the  defendant,  was  legal  evidence  of  that  fact,  there  being 
no  statute  requiring  a  technical  record  to  be  made  up.  And  in  Jones  v,  Ran- 
dall, Cowp.,  17,  copies  of  the  minute-book  of  the  house  of  lords  were  admitted 
in  evidence  of  a  decree,  because  it  was  not  the  practice  to  make  a  formal  record. 
The  principle  of  all  these  decisions  is  the  same.  Where  the  law  which  governs 
the  tribunal  requires  no  other  record  than  the  one  a  copy  of  which  is  presented, 
that  is  sufficient.     In  Maryland  no  technical  record  was  required  by  law  to  be 

made  up  by  the  clerks  of  the  countv  courts;  and,  therefore,  no  other  record 
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than  the  one  produced  was  needful  to  prove  the  pendency  of  an  action  in  such 
a  court. 

§  1 696.  The  docket  entry  of  an  action  is  admisaihls  in  evidence  to  prove  that 
it  is  pending  in  court. 

But  there  is  another  point  of  view  in  which  the  evidence  was  clearly  ad- 
missible. The  fact  to  be  proved  was  the  pendency  of  an  action.  An  action  is 
pending  when  it  is  duly  entered  in  court.  The  entry  of  an  action  in  court  is 
made  by  an  entry  on  the  docket  of  the  title  of  the  case  by  the  proper  officer, 
in  the  due  course  of  his  official  duty.  Proof  of  such  an  entry  being  made  by 
the  proper  officer,  accompanied  by  the  presumption  which  the  law  entertains 
that  he  has  done  his  duty  in  making  it,  is  proof'  that  the  action  was  duly 
entertained  in  court,  and  so  proof  that  the  action  was  pending;  and  if  the 
other  party  asserts  that  it  had  been  disposed  of,  at  any  particular  time  after  it 
was  entered,  he  must  show  it.  The  docket  entry  of  the  action  was  therefore 
admissible  for  this  special  purpose,  because  it  was  the  very  fact  which,  when 
shown,  proved  the  pendency  of  the  action,  until  the  other  party  showed  its 
termination. 

§  1 697,  That  a  corporation^  hy  its  attorney^  at  a  trials  treated  an  instrument 
as  its  deed  is  competent  evidence  to  show  an  admission  hy  the  corporation  that  it 
was  sealed  with  its  seal. 

The  second  bill  of  exceptions  was  taken  to  the  ruling  of  the  court  admitting 
a  witness  to  testify  that  he  was  present  at  the  trial  of  the  above  mentioned 
case  in  Cecil  county  court,  in  December,  1847,  in  which  Sebre  Howard  and 
Hiram  Howard  were  shown  by  the  docket  entries  to  have  been  plaintiffs,  and 
the  Wilmington  &  Susquehannah  Kailroad  Corporation  defendant;  that  the 
plaintiffs  at  that  trial  relied  on  a  paper  writing,  shown  to  the  witness,  and  set 
out  in  the  bill  of  exceptions;  that  one  of  the  counsel  of  the  defendant  had  in 
his  possession  another  paper  writing,  also  shown  to  the  witnesa,  and  being  the 
deed  declared  on  in  this  suit;  and  that  the  defendant's  counsel  handed  this 
last-mentioned  paper  to  the  presiding  judge,  and  spoke  of  it  as  the  true  and 
genuine  contract  between  the  parties.  To  render  the  ruling  to  which  this  bill 
of  exceptions  was  taken  intelligible,  it  is  necessary  to  state  that  the  Wilming- 
ton &  Susquehannah  Eailroad  Corporation  was  the  defendant  in  that  action, 
which  was  assumpsit^  founded  on  the  paper  first  spoken  of  by  the  witness, 
which  did  not  bear  the  seal  of  the  corporation;  that  by  the  act  of  assembly  of 
1837,  ch.  30,  the  Baltimore  &  Susquehanna  Company,  the  Baltimore  &  Port  De- 
posit Company,  and  the  Philadelphia,  Wilmington  &  Baltimore  Company  were 
consolidated  under  the  name  of  the  Philadelphia,  Wilmington  &  Baltimore 
Kailroad  Company,  and  that  this  action  being  covenant,  against  the  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Company,  and  the  plea  non  estfactum^ 
the  plaintiff  was  endeavoring  to  prove  that  the  paper  declared  on  bore  the  cor- 
porate seal  of  the  Wilmington  &  Susquehannah  Railroad  Company.  This 
being  the  fact  to  be  proved,  evidence  that  the  corporation,  through  its  counsel, 
bad  treated  the  instrument  as  bearing  the  corporate  seal,  and  relied  upon  it 
as  a  deed  of  the  corporation,  was  undoubtedly  admissible.  It  is  objected  that 
the  parties  to  that  suit  were  not  the  same  as  in  this  one;  but  this  is  wholly  im- 
material. The  evidence  does  not  derive  its  validity  from  any  privity  of  par- 
ties. It  tends  to  prove  an  admission  by  the  corporation  that  the  instrument 
was  sealed  with  its  seal.  It  is  further  objected  that  the  admission  was  not 
made  by  the  defendants  in  this  action,  but  by  the  Wilmington  &  Susquehan- 
nah corporation.     It  is  true  the  action  in  the  trial  of  which  the  admission 
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\vns  made,  being  brought  before/the  unioii  of  the  corporations,  was  necessarily 
in  the  name  of  theoriginal  corporation;  but  as,  by  virtue  of  the  act  of  union, 
the  Wilraington  '&  S'usquehannah  Company,  the  Baltimore  cfe  Port  Deposit 
Company,  and  the  Philadelphia,  Wilmington  &  Baltimore  Company  were 
merged  in  and  constituted  one  body  corporate,  under  the  name  of  the  Phila- 
delphia, Wilmington  &  Baltimore  Railroad  Company,  it  is  very  clear  that,  at  the 
time  the  trial  took  place  in  Cecil  county  court,  all  acts  and  admissions  of  the 
defendant  in  that  case,  though  necessarily  in  the  name  of  the  Wilmington  & 
Susquehannah  Company,  were  done  and  made  by  the  same  corporation  which 
now  defends  this  action.     This  exception  must,  therefore,  be  overruled. 

§  1598.  As  soon  as  any  evidence  of  its  execution^  fib  to  he  weighed  by  the  jury^ 
is  ffivefi^  a  deed  may  he  read  in  evidence. 

The  third  exception  is  that  the  court  permitted  the  deed  to  be  read  to  the 
jury,  although  only  vague  and  inconclusive  evidence  had'  been  given  that. it 
bore  the  corporate  seal.  We  do  not  consider  the  evidence  was  vague,  for  it 
applied  to  this  particular  paper,  and  tended  to  prove  it  to  be  the  deed  of  the 
company.  Whether  it  would  turn  out  to  be  conclusive  or  not  depended  upon 
the  fact  whether  any  other  evidence  would  be  offered  to  control  it,  and  upon 
the  judgment  of  the  jury.  But  the  deed  was  rightly  admitted  to  be  read  as 
soon  as  any  evidence  of  its  execution,  tit  to  be  weighed  by  the  jury,  had  been 
-given  by  the  plaintiff.  It  was  argued  that  this  evidence  was  not  sufficient  to 
change  the  burden  of  proof;  and  it  is  true  that,  upon  the  issue  whether  the 
paper  bore  the  corporate  seal,  the  burden  of  proof  remained  on  the  plaintiff 
throughout  the  trial,  however  the  evidence  might  preponderate,  to  the  one  side 
or  the  other  (Powers  v,  Russell,  13  Pick.,  69);  but  the  court  did  not  rule  that 
.  the  burden  of  proof  was  changed,  but  only  that  such  prima  facie  evidence 
had  been  given  as  enabled  the  plaintiff  to  read  the  deed  to  the  jury. 

The  subject-^natter  of  the  fourth  exception  became  whjally  immaterial  in  the 
progress  of  the  cause,  and  could  not  be  assigned  for  error,  even  if  the  ruling 
had  been  erroneous.  Greenleaf  v.  Birth,  5  Pet.,  132.  But  we  think  the  ruling 
was  correct. 

§  159i).  Proof  that  a  deed  was  not  to  he  the  deed  of  a  party  until  a  certain 
condition  was  complied  with. 

The  fifth  exception  was  taken  to  the  refusal  of  the  court  to  allow  a  question 
to  be  answered  by  James  Canby,  one  of  the  defendant's  witnesses.  This  wit- 
ness had  already  testified  as  follows:  "Leslie  and  White  were  the. first  con- 
tractors, and  they  were  induced  to  relinquish  it  at  the  instance  of  the  board, 
and  it  was  then  let  to  Sebre  and  Hiram  Howard;  the  terms  and  price,  and 
other  essentials  of  the  contract,  were  entered  into  on  the  12Lh  July,  1836;  and 
on  that  (dr\y  two  papers  were  prepared,  and  were  then  signed  by  him,  and  also 
signed  by  Sebre  Howard ;  and  deponent,  as  president  of  the  company,  expressly 
directed  the  secretary,  Mr.  Brobson,  that  the  seal  of  the  company  was  not  to 
be  fixed  to  either  paper  until  Hiram  Howard  signed  and  sealed  both  of  them. 
The  two  papers,  respectively  marked  A  and  B,  being  shown  to  him,  he  stated 
that  they  are  the  two  papers  to  which  he  refers;  that  the  impression  of  the 
seal  on  said  paper  A  is  the  seal  of  the  Wilmington  &  Susquehannah  Railroad 
Corapan}',  but  that  said  seal  was  not  placed  there,  he  is  very  positive,  at  any 
time  whilst  he  was  president  of  said  company,  and  was  never  placed  there  by 
his  authority  or  by  the  authority  of  the  board." 

The  defendant  now  insists  he  had  a  right  to  prove  by  this  witness,  that,  al- 
though the  paper  bore  the  corporate  seal  of  the  company,  it  .was  not  its  deed. 
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' because  of  an  understanding  between  the' witness  and  the  plaintiff  that  Hiram 
Howard  was  to  execute  the  paper.  If  the  ofifer  had  bsen  to  prove  that,  at  thie 
time  the  corporate  seal  was  affixed,  it  was  agi*eed  the  instrument  should  not  be 
the  deed  of  the  company,  unless,  or  until,  Hiram  Howard  should  execute  it,  the 
evidence  might  have-  been  admissible.  Pawling  v.  United  States,  4  Cranch, 
219;  Derby  Canal  Co.  v.  Wilmot,  9  East,  360;  Bell  v.  Ingestre,  12  Ad.  &  Ell. 
(N.  S.),  317.  But  the  understanding,  to  which  the  question  points,  was  prior  to 
the  sealing,  and  in  no  way  connected  with  that  act,  of  which  the  witness  had 
no  knowledge.  It  did  not  bear  upon  the  question  whether  the  instrument  was 
the  deed  of  the  company,  and  was  properly  rejected. 

§  1600,  To  enable  a  party  to  read  the  deposition  of  a  deceased  witness  taken 
in  ajbrmer  cause^  touching  the  same  subject-mattery  it  is  not  necessary  that  the 
pa7*ties  should  be  identical. 

The  sixth  exception  rests  on  the  following  facts:  The^laintiff  ofiFered  to  read 
the  deposition  of  a  deceased  witness,  taken  by  the  defendants  in  the  case  In 
Cecil  county  court,  to  prove  that  the  paper  in  question  bore  the  seal  of  the  cor- 
•  poration,  placed  thero  by  the  deponent,  an  officer  of  the  corporation.  The 
defendant  objected,  but  the  court  admitted  the  evidence.  We  consider  the 
evidence  was  admissible  upon  two  grounds;  to  prove  that  in  that  case  the  de- 
fendant had  asserted  this  instrument  to  be  the  deed  of  the  corporation,  and 
relied  on  it  as  such;  and  also,  because  the  witness  being  dead,  his  deposition, 
regularly  taken  in  a  suit  in  which  both  the  plaintiff  and  defendant  were  parties, 
touching  the  same  subject-matter  in  issue  in  this  case,  was  competent  evidence 
on  its  trial.  It  is  said  the  parties  were  not  the  same.  But  it  is  not  necessary 
they  should  be  identical,  and  they  were  the  same,  except  that  Iliram  Howard 
was  a  co-plaintiff  in  the  former  suit,  and  this  diversity  does  not  render  the  evi- 
dence inadmissible.     1  Greenl.  Ev.,  653;  1  Ad'.  &  Ell.,  19. 

§  1601.  W/iere  a  party  has  not  opfiortunity  to  show  an  estoppel  by  pleading y 
he  may  exhibit  the  matter  thereof  in  evidence  on  the  trial  under  any  issue  invotp- 
ing  thefactyand  both  court  and  jury  are  bound  thereby. 

The  seventh  and  last  bill  of  exceptions  covers  nine  distinct  propositions  given 
by  the  court  to  the  jury  as  instructions.  The  first  of  the  instructions  excepted 
to  was  as  follows:  '^If  the  jury  find  from  the  evidence  that  this  instrument  of 
writing  was  produced  in  court,  and  relied  upon  by  the  present  defendant  as  a 
contract  under  the  seal  of  the  Wilmington  &  Susquehannah  Railroad  Company, 
in  an  action  of  assumpsit  brought  by  Sebre  and  Hiram  Howard,  against  the 
last-mentioned  company  in  Cecil  county  court,  and  that  the  said  suit  was  de- 
cided against  the  plaintiffs  upon  the  ground  that  this  instrument  was  dul}'' 
sealed  by  the  said  corporation  as  its  deed,  then  the  defendant  cannot  be  per- 
mitted in  this  case  to  deny  the  validity  of  said  sealing,  because  such  a  defense 
would  impute  to  the  present  defendant  itself  a  fraud  upon  the  administration  of 
justice  in  Cecil  county  court." 

It  is  objected  that  this  instruction  applied  the  doctrine  of  estoppel,  where  the 
matter  of  the  estoppel  had  not  been  relied  on  in  pleading.  The  rules  on  this 
subject  are  well  settled.  If  a  party  has  opportunity  to  plead  an  estoppel,  and 
voluntarily  omits  to  do  so,  and  tenders  or  takes  issue  on  the  fact,  he  thus 
waives  the  estoppel,  and  commits  the  matter  to  the  jury,  who  are  to  find  the 
truth.  1  Saund.,  325  a.,  n.  4;  2  B.  &  A.,  668;  2  Bing.,  377;  4  Bing.  N.  C,  748. 
But  if  he  have  not  opportunity  to  show  the  estoppel  by  pleading,  he  may  ex- 
hibit the  matter  thereof  in  evidence  on  the  trial,  under  any  issue  which  involves 

'  the  fact,  and  both  the  court  and  the  jury  are  bound  thereby.    1  Salk.,  276;  17 
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Mass.,  369.  Novy  the  plea  in  this  case  was  non  est  factum^  which  amounts  to  a 
denial  that  the  instrument  declared  on  was  the  defendant's  deed  at  the  time  of 
action  brought.  If  sealed  and  delivered,  and  subsequently  altered  or  erased  ia 
a  material  part,  or  if  the  seal  was  torn  off  before  action  brought,  the  plea  is 
supported.  5  €oke,  23,  119  b.;  11  Coke,  27,  28;  Co.  Lit.,  35  b.,  n.  6,  7.  It 
follows  that  a  replication  to  the  effect  that  on  some  day,  long  before  actioa 
brought,  the  instrument  was  the  deed  of  the  defendant,  would  be  bad  on  de- 
murrer, for  it  would  not  completely  answer  the  plea. 

The  plaintiff  cannot  be  said  to  have  opportunity  to  plead  an  estoppel,  and 
voluntarily  to  omit  to  do  so,  when  the  previous  pleadings  are  such  that,  if  be 
did  plead  it,  it  would  be  demurrable.  Besides,  a  plea  of  iwn  est  factum  rightly 
concludes  to  the  pountry,  and  so  the  plaintiff  has  no  opportunity  to  reply 
specially  any  new  matter  of  fact.  He  can  only  join  the  issue  tendered,  and  if 
he  were  prevented  from  having  the  benefit  of  an  estoppel,  because  he  has  not 
pleaded  it,  it  would  follow  that  the  plaintiff  can  never  have  the  benefit  of  an 
estoppel  when  the  defendant  pleads  the  general  issue,  for  in  no  such  case  can 
be  plead  it.  This  was  clearly  pointed  out  in  Trevivan  v.  Lawrence,  1  Salk., 
276,  where  the  court  say,  '*  that  when  the  plaintiff^s  title  is  by  estoppel,  and  the 
defendant  pleads  the  general  issue,  the  Jury  are  bound  by  the  estoppel."  And 
it  is  in  this  way  that  the  numerous  cases  of  estoppels  in  pais  which  are  in  the 
recent  books  of  reports  have  almost  always  been  presented. 

§  1602.    When  a  party  is  estopped  by  his  statements. 

It  is  further  objected  that  the  facts  supposed  in  the  instruction  did  not 
amount  in  law  to  an  estoppel.  We  think  otherwise.  Hall  v.  White,  3  Car.  & 
P.,  137,  was  detinue  for  certain  deeds.  The  .defendant  wrote  to  the  plaintiffs' 
attorney,  and  spoke  of  the  deed  as  in  his  possession  under  such  circumstances 
as  ought  to  have  led  him  to  understand  a  suit  would  be  brought  upon  the  faith 
of  what  he  said.  Best,  C.  J.,  ruled:  "If  the  defendant  said  he  had  the  deeds, 
and  thereby  induced  the  plaintiffs  to  bring  their  action  against  him,  I  shall  hold 
that  they  may  recover,  though  the  assertion  was  a  fraud  on  his  part."  In  Doe 
V,  Lambly,  2  Esp.,  635,  the  defendant  had  informed  the  plaintiffs'  agent  that 
his  tenancy  commenced  at  Lady-day,  and  the  agent  gave  a  notice  to  quit  on  that 
day.  This  not  being  heeded,  ejectment  was  brought,  and  the  tenant  set  up  a 
holding  from  a  different  day.  But  Lord  Kenyon  refused  to  allow  him  to  show 
that  he  was  even  mistal^en  in  his  admission,  for  he  was  concluded.  Mordecai 
V,  Oliver,  3  Hawks,  479;  Crockett  v.  Lasbrook,  5  T.  B.  Mpn.,  630;  Trustees  of 
Congregation,  etc.,  v,  Williams,  9  Wend.,  147,  are  to  the  same  point.  These 
decisions  go  much  further  than  this  case  requires,  because  the  defendant  not 
only  induced  the  plaintiff  to  bring  this  action,  but  defeated  the  action  in  Cecil 
county  court  by  asserting  and  maintaining  this  paper  to  be  the  deed  of  the  com 
pany;  and  this  brings  the  defendant  within  the  principle  of  the  common  law, 
that  when  a  party  asserts  what  he  knows  is  false,  or  does  not  know  to  be  true, 
to  another's  loss,  and  his  own  gain,  he  is  guilty  of  a  fraud ;  a  fraud  in  fact,  if  he 
knows  it  to  be  false;  fraud  in  law,  if  he  does  not  know  it  to  be  true.  Polhill  v. 
Walter,  3  Barn.  «fe  Ad.,  114;  Lobdell  v.  Baker,  1  Mete,  201. 

§  1 603.  assertions  made  in  a  court  of  justice. 

Certainly,  it  would  not  mitigate  the  fraud,  if  the  false  assertion  were  made 
in  a  court  of  justice  and  a  meritorious  suit  defeated  thereby.  We  are  clearly 
of  opinion  that  the  defendant  cannot  be  heard  to  say  that  what  was  asserted 
on  the  former  trial  was  false,  even  if  the  assertion  was  made  by  mistake.  If  it 
was  a  mistake,  of  which  there  is  no  evidence^  it  was  one  made  by  the  defend- 
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ant,  of  which  he  took  the  benefit,  and  the  plaintiff  the  loss,  and  it  is  too  late 
to  correct  it.  It  does  not  carry  the  estoppel  beyond  what  is  strictly  equitable,  to 
hold  that  the  representation  which  defeated  one  action  on  a  point  of  form 
should  sustain  another  on  a  like  point. 

§  1 604.  Where  in  a  deed  two  are  named  as  "  the  party  of  tlie  first  part "  and 
only  a»e  seals  t/ie  deed,  he  is  the  only  ^^ party  of  the  first  part^^  and  may  stee 
alone  on  the  covenants  therein  without  joining  the  other. 

The  aext  instruction  is  objected  to  on  the  ground  that  Hiram  Howard  ought 
to  have  been  joined  as  a  co-plaintiff.  By  reference  to  the  indenture,  it  will  be 
seen  that  it  purports  to  be  made  between  Sebre  Howard  and  Hiram  Howard,,  of 
the  first  part,  and  the  Wilmington  &  Susquehannah  Railroad  Company,  of  the 
second  part.  The  covenants  are  not  by  or  with  these  persons  nominatim^  but 
throughout  the  party  of  the  one  part  covenants  with  the  party  of  the  other 
part.  Sebre  Howard  alone  and  the  corporation  sealed  the  deed.  It  is  settled 
that  if  one  of  two  covenantees  does  not  execute  the  instrument,  he  must  join 
in  the  action,  because  whatever  may  be  the  beneficial  interest  of  either,  their 
legal  interest  is  joint,  and  if  each  were  to  sue,  the  court  could  not  know  for 
which  to  give  judgment.  Slingsby's  Case,  5  Coke,  18,  b. ;  Petrie  v.  Bury,  3 
Barn.  &  C,  353.  And  the  rule  has  recently  been  carried  so  far  as  to  hold,  that 
where  a  joint  covenantee  had  no  beneficial  interest,  did  not  seal  the  deed  and 
expressly  disclaimed  under  seal,  the  other  covenantee  could  not  sue  alone. 
Wetherell  v,  Langston,  1  Wels.,  H.  &  Q.,  634.  But  this  rule  has  no  application 
until  it  is  ascertained  that  there  is  a  joint  covenantee,  and  this  is  to  be  deter- 
mined in  each  case  by  examining  the  whole  instrument.  Look  at  this  deed,  it 
appears  the  covenant  sued  on  was  with  "  the  party  of  the  first  part,"  and  the 
inquiry  with  whom  the  covenant  was  made  resolves  itself  into  the  question, 
what  person  or  persons  constituted  '*  the  party  of  the  first  part,"  at  the 
moment;  when  the  deed  took  effect? 

The  descriptive  words,  in  the  premises  of  the  deed,  declare  Sebre  and  Hiram 
Howi.r  I  lo  be  the  party  of  the  first  part;  but,  inasmuch  as  Hiram  did  not 
seal  the  deed,  he  never  in  truth  became  a  party  to  the  instrument.  He  entered 
into  no  covenant  contained  in  it.  When,  in  the  early  part  of  the  deed,  the 
party  of  the  first  part  covenants  wjth  the  party  of  the  second  part  to  do  the 
work,  it  is  impossible  to  maintain  that  Iliram  Howard  is  there  embraced,  under 
the  w  »rds  "  party  of  the  first  part,"  as  a  covenantor.  And  when,  in  the  next 
sentence,  the  party  of  the  second  part  covenants  with  the  party  of  the  first  part 
to  pay  for  the  work,  it  would  be  a  most  strained  construction  to  hold  that  the 
same  words  do  embrace  him  as  a  covenantee.  There  can  be  no  sound  reason  for 
the  construction  that  the  words  party  of  the  first  part  mean  one  thing,  when 
that  parly  is  to  do  something,  and  a  different  thing  when  that  party  is  to 
receive  compensation  for  doing  it.  The  truth  is,  that  the  descriptive  words  are 
controlled  by  the  decisive  fact  that  Hiram  did  not  seal  the  deed,  and  so  error 
demon Htrationis  plainly  appears.  An  examination  of  the  numerous  authorities 
cited  by  the  counsel  for  the  plaintiff  in  en  or  will  show  that  they  are  reconcila- 
ble with  this  interpretation  of  the  covenants;  for,  in  all  the  cases  in  which  one  of 
the  persons  named  in  the  deed  did  not  seal,  he  was  covenanted  with  nominatim. 
Our  conclusion  is,  that  the  action  was  rightly  brought  by  Sebre  Howard  alone. 

§  1605.  Covenants  are  dependent  or  independent  according  to  the  intention 
qf  the  parties^  which  is  to  be  deduced  from  the  whole  instrument. 

The  next  instruction  excepted  to  was  as  follows:  "The  omission  of  the 
plaiatiff  to  finish  the  work  within  the  times  mentioned  in  the  contract  is  not 
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a  bar  to  his  recovery  for  the  price  of  the  work  he  actually  performed;  but  the 
defendant  may  set  off  any  damage  he  sustained  by  the  delay,  if  the  delay  arose 
from  the  default  of  the  plaintiffs."  The  time  fixed  for  the  completion  of  the 
contract  was  the  1st  day  of  November,  1836.  The  company  agreed  to  pay 
twenty-six  cents  per  cubic  yard,  in  monthly  payments,  according  to  the  meas- 
urement and  valuation  pf  the  engineer.  These  monthly  payments  were  made 
up  to  December,  1837;  and  when  the  contract  was  determined  by  the  company, 
January  18,  1838,  under  a  power  to  that  effect  in  the  instrument,  which  will 
be  presently  noticed,  there  remained  due  the  price  of  the  work  done  in  Decem- 
ber, and  on  eighteen  days  in  January. 

The  question  is,  whether  the  covenant  to  pay  was  dependent  on  the  covenant 
to  finish  the  work  by  the  1st  day  of  November.  So  far  as  respects  each  monthly 
instalment,  earned  before  breach  of  the  covenant  to  finish  the  work  on  the  1st 
day  of  November,  it  is  clear  the  covenants  were  independent.  Or,  to  state  it 
more  accurately,  the  covenant  to  paj^  at  the  end  of  each  month  for  the  work 
done  during  that  month  was  dependent  on  the  progress  of  the  work  so  far  as 
respected  tiie  amount  to  be  paid;  but  was  not  dependent  on  the  covenant  to 
finish  the  work  by  a  day  certain.  The  only  doubt  is,  whether,  after  the  breach 
of  this  last  mentioned  covenant,  the  defendants  were  bound  to  pay  for  work 
done  after  that  time.  There  is^n  apparent,  and  perhaps  some  real,  coiifl.ct  in 
the  decisions  of  different  courts  on  this  point.  2  Johns.,  272,  387;  10  id.,  203; 
2  H.  BL,  380;  8  Mass.,  80;  15  id.,  503;  5  Gill  &  J.,  25i.  We  do  not  deem  it 
needful  to  review  the  numerous  authorities,  because  we  hold  the  general  princi- 
ple to  be  clear,  that  covenants  are  to  be  considered  dependent  or  independent, 
according  to  the  intention  of  the  parties,  which  is  to  be  deduced  from  the 
whole  instrument;  and  in  this  case  we  find  no  difficulty  in  arriving  at  the  con- 
clusion that  the  covenants  were  throughout  independent.  There  are,  in  this 
instrument,  no  terms  which  import  a  condition,  or  expressly  make  one  of  these 
covenants  in  any  particular  dependent  on  the  other.  There  is  no  necessary  de- 
pendency between  them,  as  the  pay  for  work  done  may  be  made  though  the 
work  be  done  after  the  day.  The  failure  to  perform  on  the  day  does  not  go  to 
the  whole  consideration  of  the  contract,  and  there  is  no  natural  connection 
between  the  amount  to  be  paid  for  work  after  the  day,  and  the  injury  or  loss 
inflicted  by  a  failure  to  perform  on  the  day.  Still,  it  would  have  been  com- 
petent for  the  parties  to  agree  that  the.  con  tractor  should  not  receive  the 
monthly  instalment  due  in  November,  if  the  work  should  nob  be  then  finished, 
and  that  he  should  receive  nothing  for  work  done  after  that  time. 

But  we  find  no  such  agreement.  On  the  contrary,  the  covenant  to  pay  for 
what  shall  have  been  done  during  each  preceding  month  is  absolute  and  unlim- 
ited, and  the  parties  have  provided  a  mode  of  securing  the  performance  of  the 
work  and  the  indemnification  of  the  company  from  loss,  wholly  different  from 
making  these  covenants  in  any  particular  dependent  on  each  other.  They  have 
agreed,  as  will  be  presently  more  fully  stated,  that  the  company  may  declare  a 
forfeiture  of  the  contract  in  case  the  work  should  not  proceed  to  their  satisfac- 
tion, and  may  retain  fifteen  percent,  of  each  payment  to  secure  themselves 
from  loss.  Without  undertaking  to  appl}^  to  this  particular  case  any  fixed 
technical  rule,  like  that  held  in  Terry  v.  Duntze,  2  H.  Bl.,  339,  we  hold  it  was 
not  the  intention  of  these  parties,  as  shown  by  this  instrument,  to  make  the 
payment  of  any  instalment  dependent  on  the  covenant  to  finish  the  work  by 
the  1st  day  of  November;  and  that  consequently  the  instruction  given  at  the 
trial  was  correct 


RESCISSION,  §  IGOfl: 

§  1606.  Declaring  a  contract  forfeited  under  a  power  reserved  therein  to  the 
party  affects  only  the  work  still  to  be  do7ie  thereunder^  but  does  not  deprive  the 
contractor  of  compensation  for  tlie  work  already  done. 

The  sixth  instruction,  which  is  also  excepted  to,  must  be  read  in  connection 
with  the  fifth  and  the  provision  of  the  contract  to  which'lhey  refer.  The  con- 
tract contains  the  following  clause :  "  Provided,  however,  that  in  case  the  party 
'  of  the  second  part  shall  at  any  time  be  of  opinion  that  this  contract  is  not  duly 
complied  with  by  the  said  party  of  the  first  part,  or  that  it  is  not  in  due  prog- 
ress of  execution,  or  that  the  said  party  of  the  first  part  is  irregular  or  negli- 
gent, then,  and  in  such  case,  he  shall  be  authorized  to  declare  this  contract 
forfeited,  and  thereupon  the  same  shall  become  null,  and  the  party  of  the  first, 
part  shall  have  no  appeal  from  the  opinion  and  decision  aforesaid,  and  he 
hereby  releases  all  right  to  except  to  or  question  the  same  in  any  place,  under 
any  circumstances  whatever;  but  the  party  of  the  first  part  shall  still  remain 
liable  to  the  party  of  the  second  part  for  the  damages  occasioned  by  the  said, 
non-compliance,  irregularity  or  negligence." 

The  instructions  thereon  were:  5.  "  If  the  defendants  annulled  this  contract, 
as  stated  in  the  testimon}^  under  the  belief  that  the  plaintiff  was  not  prosecut- 
ing the  work  with  proper  diligence,  and  for  the  reasons  assigned  in  the  reso- 
lution of  the  board,  they  are  not  liable  for  any  damage  the  plaintiff  may  have- 
sustained  thereby,  even  although  he  was  in  no  default,  and  the  company  acted 
in  this  respect  under  a  mistaken  opinion  as  to  his  conduct.  6.  But  this  annul- 
ling did  not  deprive  him  of  any  rights  vested  in  him  at  that  time,  or  make  the 
covenant  void  ab  initio^  so  as  to  deprive  him  of  a  remedy  upon  it  for  any 
money  then  due  him  for  bis  work,  or  any  damages  he  had  then  already 
sustained." 

The  law  leans  strongly  against  forfeiture,  and  it  is  incumbent  on  the  party. 
who  seeks  to  enforce  one  to  show  plainly  his  right  to  it.  The  language  used 
in  this  contract  is  susceptible  of  two  meanings.  One  is  the  literal  meaning,  for 
which  the  plaintiff  in  error  contends,  that  the  declaration  of  the  company 
annulled  the  contract,  destroying  all  rights  which  had  become  vested  under  it, 
so  that  if  there  was  one  of  the  monthly  payments  in  arrear  and  justly  due 
from  the  company  to  the  contractor,  and  as  to  which  the  company  was  in  de- 
fault, yet  it  could  not  be  recovered,  because  every  obligation  arising  out  of  the 
contract  was  at  an  end.  Another  interpretation  is  that  the  contract,  so  far  as 
it  remained  executory  on  the  part  of  the  contractor,  and  all  obligations  of  the 
company  dependent  on  the  future  execution  by  him  of  any  part  of  the  contract, 
misht  be  annulled.  We  cannot  hesitate  to  fix  on  the  latter  as  the  true  inter- 
pretation. 

In  the  first  place,  the  intent  to  have  the  obligation  of  the  contractor,  to  re- 
spond for  damages,  continue,  is  clear.  In  the  next  place,  though  the  contractor 
expressly  releases  all  right  to  except  to  the  forfeiture,  he  does  not  release  any 
right  already  vested  under  the  contract,  by  reason  of  its  part  performance,  and 
expressio  unius  exclusio  alterius.  And  finally,  it  is  highly  improbable  that  the 
parties  could  have  intended  to  put  it  in  the  power  of  the  company  to  exempt 
itself  from  paying  money,  honestly  earned  and  justly  due,  by  its  own  act  de- 
claring a  forfeiture.  The  counsel  for  the  plaintiff  in  error  seemed  to  feel  the 
pressure  of  tfcis  difficulty,  and  not  to  be  willing  to  maintain  that  vested  rights 
were  absolutely  destroyed  by  the  act  of  the  company;  and  he  suggested  that 
though  the  covenant  were  destroyed,  assumpsit  might  lie  upon  an  implied 
promise.    But  if  the  intention  of  the  parties  was  to  put  an  end  to  all  obliga- 
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tion  on  the  part  of  the  company  arising  from  the  covenant,  there  would  remain 
nothing  from  which  a  promise  could  be  implied;  and  if  this  was  not  their 
intention,  then  we  come  back  to  the  very  interpretation  against  which  he  con- 
tended; for  if  the  obligation  arising  from  the  covenant  remains,  the  covenant 
is  not  destroyed.  We  hold  the  instruction  of  the  court  on  this  point  to  have 
been  correct. 

The  next  instruction  excepted  to  was  in  these  words:  "The  increased  work 
occasioned  by  changing  the  width  of  the  road  and  altering  the  grade  having 
beefa  directed  by  the  engineer  of  the  company  under  its  authority,  was  done 
under  this  covenant  and  within  its  stipulations,  and  may  be  recovered  in  this 
action  without  resorting  to  an  action  of  assumpsit.''^ 

The  covenant  of  the  plaintiflf  was  "to  do,  execute  and  perform  the  work  and 
labor  in  the  said  schedule  mentioned."  And  the  schedule  mentions  "all  the 
grading  of  that  part  of  section  9,  etc.,  according  to  the  directions  of  the  engi- 
neer," etc.  We  think  this  instruction  was  correct.  The  plaintiff  in  error 
insists  that  the  covenant  was  to  do  the  grading  precisely  as  shown  by  a  profile 
made  before  the  contract  was  entered  into.  If  this  were  so,  the  company 
would  have  been  disabled  from  making  any  change  either  of  width  or  grade, 
without  the  consent  of  the  defendant.  We  do  not  think  this  was  the  meaning 
of  the  contract,  and  both  the  company  and  the  contractor  having  acted  on  a 
different  interpretation  of  it,  the  company  must  now  pay  for  the  increased 
work  of  which  they  have  had  the  benefit. 

The  ninth  instruction  was  as  follows:  9.  "Also,  if  from  any  cause,  without 
the  fault  of  the  plaintiff,  the  earth  excavated  could  not  be  used  in  the  filling 
up  and  embankments  on  the  road  and  at  the  river,  it  was  the  duty  of  the  de- 
fendant to  furnish  a  place  to  waste  it.  And  if  the  company  refused!  on  the 
application  of  the  plaintiff,  to  provide  a  convenient  place  for  that  purpose,  he 
is  entitled  to  recover  sdch  damages  as  he  sustained  by  the  refusal,  if  he  sus- 
tained any;  and  he  is  also  entitled  to  recover  any  damage  he  may  have  sus- 
tamed  by  the  delay  of  his  work  or  the  increase  of  his  expense  in  performing 
it,  occasioned  [by]  the  negligence,  acts  or  default  of  the  defendant." 

To  this  the  plaintiff  in  error  objects,  "that  it  assumes  that  the  company  was 
bound  to  provide  a  place  on  which  to  waste  the  earth."  The  contract  says  the 
contractor  is  to  place  earth,  not  wanted  for  embankment,  "  where  ordered  by 
the  engineer."  He  can  rightfuU}'  place  it  nowhere  until  ordered  by  the  engi- 
neer; and  if  such  an  order  was  refused  or  delayed,  and  the  contractor  was 
thereby  injured,  he  had  a  clear  right  to  damages.  It  cannot  be  supposed  such  an 
order  was  to  be  given  or  obeyed,  if  obedience  to  it  would  be  a  trespass.  Be- 
fore giving  it  the  company  was  bound  to  make  it  a  lawful  order,  the  execution 
of  which  would  not  subject  the  parties  to  damages  for  a  wrong,  and  therefore 
was  bound  to  provide  a  place,  and,  of  course,  a  reasonably  convenient  place,  as 
well  as  seasonably  to  give  the  order. 

§  1607.  Where  in  a  contract  it  is  stipulated  that  a  party  may  retain  fifteen 
per  cent,  of  the  monthly  payments  ^Ho  indemnify  and  protect' him^'^  etc,^  it  can- 
not he  retained  as  a  forfeiture. 

The  plaintiff  in  error  also  excepted  to  the  tenth  instruction,  which  must  be 
taken  together  with  the  clause  of  the  contract  to  which  it  relates,  to  be  intel- 
ligible. The  contract  contains  the  following  provision:  "  And  provided,  also, 
that  in  order  to  secure  the  faithful  and  punctual  performance  of  the  covenants 
above  made  by  the  party  of  the  first  part,  and  to  indemnify  and  protect  the 

party  of  the  second  part  from  loss  in  case  of  default  and  forfeiture  of  this  con- 
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tract,  the  said  party  of  the  second  part  shall,  notwithstanding  the  provision  in 
the  annexed  schedule,  be  authorized  to  retain  in  their  hands,  until  the  com- 
pletion of  the  contract,  fifteen  per  cent,  of  the  money  at  any  time  due  to  the 
said  party  of  the  first  part;  thus  covenanted  and  agreed  by  the  said  parties, 
this  12th  day  of  July,  1836,  as  witness  their  seals." 

The  instruction  was:  10.  "Also,  the  plaintiff  is  entitled  to  recover  the  fif-. 
teen  per  cent,  retained  by  the  company,  unless  the  jury  find  that  the  company 
has  sustained  damage  by  the  default,  negligence  or  misconduct  of  the  plaintiff. 
And  if  such  damage  has  been  sustained,  but  not  to  the  amount  of  fifteen  per 
cent.,  then  the  plaintiff  is  entitled  to  recover  the  balance,  after  deducting  the 
amount  of  damage  sustained  by  the  compan}'." 

It  is  argued  that  here  is  a  stipulation  that  the  fifteen  per  cent,  may  be  re- 
tained by  the  company  until  the  completion  of  the  contract  by  the  defendant; 
that  it  never  was  completed  by  him,  and  so  the  time  of  payment  had* not  ar- 
rived when  this  action  was  brought.  Now,  it  is  manifest  that  one  of  the  events 
contemplated  in  this  cause  was  a  forfeiture,  such  as  actually  took  place;  that 
in  that  event  the  contract  never  would  be  completed  by  the  defendant,  and  so- 
ils completion  could  not  with  any  propriety  be  fixed  on  as  to  the  limit  of  time 
during  which  the  company  might  retain  the  money,  unless  it  was  the  intention 
of  the  parties  that  the  fifteen  per  cent,  so  retained  should  belong  absolutely  to 
the  company  in  case  of  a  forfeiture  of  the  contract.  But  the  parties  have  not 
only  failed  to  provide  for  such  forfeiture  of  the  fifteen  percent.,  but  have  plainly 
declared  a  different  purpose.  Their  language  is,  that  this  money  is  retained 
"  to  indemnify  and  protect  the  party  of  the  second  part  from  loss,  in  case  of 
default  and  forfeiture  of  this  contract."  #4i 

There  is  a  wide  difference,  both  in  fact  and  in  law,  between  inaemnity  and  for- 
feiture ;  yet  it  is  the  former  and  not  the  latter  which  the  parties  had  in  view. 
Whether  an  express  stipulation  for  a  forfeiture  of  this  fifteen  per  cent,  could 
have  been  enforced,  it  is  not  necessary  to  decide.  But  when  the  parties  have 
shown  an  intent  to  provide  a  fund  for  indemnity  merely,  the  legal  as  well  as 
the  just  result  is,  that  after  indemnity  is  made  and  the  sole  purpose  of  the  fund 
fully  executed,  the  residue  of  it  shall  go  to  the  person  to  whom  it  equitably  be- 
longs. Eightly  construed,  the  words,  "until  the  completion  of  the  contract," 
refer  to  the  time  during  which  all  monthly  payments  were  to  be  made, 
and  give  the  right  to  retain  the  fifteen  per  cent,  out  of  each  and  every 
payment,  rather  than  fix  an  absolute  limit  of  time  during  which  these  sums 
might  be  retained.  In  neither  event,  contemplated  by  this  clause,  would  this 
limit  of  time  be  strictly  proper.  If  a  forfeiture  of  the  contract  took  place,  it 
was  manifestly  inapplicable;  and  if  no  forfeiture  did  take  place,  but  damage 
were  suffered  by  the  company,  from  default  of  the  contractor,  equal  to  the 
fifteen  per  cent.,  it  cannot  be  supposed  their  right  to  retain  was  to  cease  with 
the  completion  of  the  contract.     This  objection,  therefore,  must  be  overruled. 

The  plaintiff  in  error  also  excepts  to  the  twelfth  instruction.  We  do  not  deem 
it  needful  to  determine  whether  there  was  evidence  to  go  to  the  jury  that  the  com- 
pany did  not  use  reasonable  diligence  to  obtain  a  dissolution  of  the  injunction, 
because  we  consider  so  much  of  the  instruction  as  relates  to  this  subject  to  be 
a  proper  qualification  of  the  absolute  and  peremptory  bar,  asserted  in  the  first 
part  of  the  instruction;  and  if  the  company  desired  to  raise  any  question  con- 
cerning the  proper  tribunal  to  decide  on  the  matter  of  diligence,  or  respecting 
the  evidence  competent  to  justify  a  finding  thereon,  some  prayer  for  particular 

instructions  respecting  these  points  should  have  been  preferred.     But  we  con- 
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stder  there  was  some  evidence  bearing  on  this  question  of  diligence,  and  that 
it  was  for  the  jury  and  not  the  court  to  pass  thereon. 

§  1608.  Ifeasure  of  damages  where  a  party  is  prevented  from  completing  his 
contract     Probable  profits. 

Two  objections  are  made  to  the  thirteenth  instruction.  The  first  is,  that  this 
instruction  assumed  the  existence  of  evidence,  competent  to  go  to  the  jury,  to 
prove  that  the  defendants  fraudulently  terminated  the  contract  under  the  clause 
which  enabled  them  to  declare  it  forfeited.  To  this  objection  it  is  a  conclusive 
answer  that  the  defendants  themselves  prayed  for  an  instruction  substantially 
like  that  given.  Tbe  other  objection  is,  that  the  jury  were  instructed  to  allow, 
by  wa3'  of  damages,  such  profit  as  they  might  find  the  plaintiff  had  been  de- 
prived of  by  the  termination  of  the  contract  by  the  defendants,  if  they  should 
find  the  act  of  termination  to  be  fraudulent.  It  is  insisted  that  only  actual 
damages,  and  not  profits,  were  in  that  event  to  be  inquired  into  and  allowed 
by  the  jury.  It  must  be  admitted  that  actual  damages  were  all  that  could  law- 
fully be  given  in  an  action  of  covenant,  even  if  the  company  had  been  guilty 
Tof  fraud.  But  it  by  no  means  follows  that  profits  are  to  be  allowed,  under- 
standing, as  we  must,  the  term  profits  in  this  instruction  as  meaning  the  gain 
which  the  plaintiff  would  have  made  if  he  had  been  permitted  to  complete  his 
contract.  Actual  damages  clearly  include  the  direct  and  actual  loss  which  the 
plaintiff  sustains  propter  rem  ipsam  non  habitam. 

And  in  case  of  a  contract  like  this,  that  loss  is,  among  other  things,  the  differ- 
ence between' the  cost  of  doing  the  work  and  the  price  to  be  paid  for  it.  This 
difference  is  the  inducement  and  real  consideration  which  causes  the  contractor 
to  enter  into  tl|i  contract.  For  this  he  expends  his  time,  exerts  his  skill,  uses 
his  capital  and  assumes  the  risks  which  attend  the  enterprise.  And  to  deprive 
him  of  it,  when  the  other  party  has  broken  the  contract  and  unlawfully  put 
an  end  to  the  work,  would  be  unjust.  There  is  no  rule  of  law  which  requires 
us  to  inflict  this  injustice.  Wherever  profits  are  spoken  of  as  not  a  subject  of 
damages,  it  will  be  found  that  something  contingent  upon  future  bargains,  or 
speculations,  or  states  of  the  market,  are  referred  to,  and  not  the  difference  be- 
tween the  agreed  price  of  something  contracted  for  and  its  ascertainable  value 
or  cost.  See  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  61,  and  cases  there  re- 
ferred to.  We  hold  it  to  be  a  clear  rule,  that  the  gain  or  profit  of  which  tbe 
contractor  was  deprived,  by  the  refusal  of  the  company  to  allow  him  to  pro- 
ceed with  and  complete  the  work,  was  a  proper  subject  of  damages. 

We  have  considered  all  the  exceptions;  we  find  no  one  tenable,  and  the  judg- 
ment of  the  court  below  is  affirmed,  with  costs. 

LYON  V.  POLLARD. 
(20  WaUace,  408-407.    1874.) 

Error  to  the  Supreme  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  Mrs.  Pollard  was  engaged  to  manage  a  hotel,  the 
contract  being  that  either  party  might  terminate  the  connection  upon  giving 
thirty  days'  notice.  The  notice  was  given  by  Lyon  on  the  11th  day  of  July, 
1870,  and*^  on  the  19th  September,  1870,  another  notice  was  given  that  the  tira^ 
limited  had  expired.  Mrs.  Pollard  was  dismissed  on  October  4,  1870.  There 
was  testimony  tending  to  show  that  the  first  notice  was  withdrawn.  Mrs. 
Pollard  sued  for  damages.  Defendant  offered  to  prove  that  she  was  of  unsound 
mind  and  addicted  to  the  use  of  opiates.    Judgment  for  plaintiff. 
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Opinion  by  Mb.  Justice  Millee. 

The  offers  as  to  the  use  of  opiates  and  the  unsound  mental  condition  are  the 
subjects  of  the  first  bills  of  exception. 

§  1 609.  When  an  employee  has  become  whoUy  unfit  to  perform  the  duties  which 
he  engaged  (o  perform^  the  employer  may  terminate  the  engagements  even  without 
giving  the  stipulated  notice. 

We  do  not  agree  with  counsel  that,  for  the  insanity  of  plaintiff  or  her  mental 
incapacity  to  perform  her  part  of  the  contract,^vhether  from  natural  infirmities 
or  from  the  use  of  opium,  the  only  remedy  of  the  defendant  is  an  action  against 
her  on  the  contract.  The  plaintiff  was  employed  to  perform  important  and 
specific  duties.  Iler  compensation  for  this  was  to  be  one-fifth  of  the  net  pro^ 
ceeds  of  the  business  which  she  had  agreed  to  superintend.  If  she  rendered 
herself,  or  otherwise  became,  incapable  of  performing  these  duties,  that  of  itself 
authorized  defendant  to  rescind  or  terminate  the  contract  lie  was  not  bound 
to  continue  as  the  superintendent  of  a  large  hotel  a  person  who  was  a  lunatic, 
or  who  was  so  stupid  under  the  influence  of  narcotics  that  her  presence  was  a 
danger  and  an  injury,  and  who  could  render  no  reasonable  service.  The  con^^ 
tract)  on  her  part  implied  such  capability  of  performing  the  duties  she  bad 
assumed,  of  rendering  some  service.  If  she  could  render  none,  defendant  was 
not  bound  to  continue  it  even  for  the  thirty  days  which  the  termination  of  it 
by  notice  required.     The  court  below  erred  in  refusing  to  admit  this  evidence. 

§  1610.  Where  a  notice  to  tet*m.inate  a  contract  is  given  and  withdrawn^  and 
later  another  notice  is  given  that  the  time  fixed  by  the  first  has  fxpired^  this  last 
operates  as  a  renewal  of  the  first  notice. 

The  defendant  offered  evidence  of  a  service  of  notice  on  the  llth  July  on 
plaintiff,  under  the  contract,  to  terminate  it.  Also  evidence  of  service  of  a 
notice  on  the  19th  September  of  his  intention  to  act  on  the  first  notice,  and 
that  the  time  had  expired.  Testimony  was  also  given  tending  to  show  a 
waiver  or  withdrawal  of  the  first  notice.  The  plaintiff  was  dismissed  about 
the  4th  of  October.  On  this  testimony  the^court  was  asked  by  defendant  to 
instruct  the  jury  that,  even  if  the  notice  of  July  llth  had  been  wholly  with* 
drawn,  the  subsequent  notice  of  September  19th  was,  in  legal  effect,  a  renewal 
of  the  former  notice,  and  of  itself  operated  to  terminate  the  said  contract  at 
the  expiration  of  thirty  days  from  its  date. 

Assuming,  as  the  bill  of  exceptions  seems  to  show,  that  the  date  of  the  notice 
of  September  19th  was  the  date  of  its  service  on  plaintiff,  we  think  the  court 
erred  in  refusing  this  prayer.  The  only  object  or  purpose  of  any  notice  in  the 
case  was  to  apprise  the  party  on  whom  it  was  served  that  the  other  party  in- 
tended to  terminate  the  contract.  The  contract  itself  fixed  the  time  when 
this  should  take  place,  namely,  thirty  days  after  the  service.  The  fact  that  the 
notice  refers  to  a  past  notice,  and  speaks  of  the  termination  of  the  contract  as 
being  already  accomplished,  does  not  destroy  its  effect  as  a  notice  of  present 
intent  to  put  an  end  to  the  arrangement.  This  notice  of  intent  the  contract 
makes  effectual  at  the  end  of  thirty  days,  and  so  the  court  was  asked  to  in^ 
struct  the  jury.  In  declining  to  do  this  the  court  left  the  jury  to  infer  that  it 
bad  no  effect  whatever. 

It  is  probable  that  if  the  first  notice  was  wholly  waived  or  abandoned,  the 
defendant  had  no  right  to  dismiss  the  plaintiff  until  the  19lh  day  of  Octobar* 
But  even  in  reference  to  damages  defendant  had  a  right  to  show  that  under 
the  contract  and  the  notice  she  had  only  fifteen  days  to  remain,  and  was 
injured  only  to  that  extent.  Judgment  reversed. 
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HANSBROUGH  v.  PECK. 
(5  Wallace,  497-509.    1860.) 

Error  to  XJ.  S.  Circuit  Court,  Northern  Distric-  of  Illinois. 

Statement  of  Facts. —  Hansbrough  and.  Hardin,  in  1857,  bought  of  Peck 
certain  real  estate  located  in  the  city  of  Chicago.  The  terras  of  the  contract, 
in  reference  to  forfeiture,  etc.,  on  default  in  paj^ment,  are  stated  in  the  opinion. 
The  purchasers  went  into  possession,  and  made  payments  to  a  large  amount,  and 
also  expended  large  sums  in  improvements.  After  a  time  they  made  default, 
and  in  1861  the  vendor  filed  a  bill  in  the  state  court  to  prevent  the  threatened 
removal  of  the  buildings,  and  for  possession  of  the  property.  The  decree  was 
in  accordance  with  the  object  of  the  bill,  and  declared,  also,  that  the  premises 
should  be  discharged  from  all  incumbrances  on  account  of  the  contract  of  sale. 
The  purchasers  then  filed  this  suit  to  recover  back  the  moitey  paid  on  the  con- 
tract, and  for  the  value  of  the  improvements.  The  bill  was  dismissed  on 
demurrer. 

Opinion  by  Mb.  Justicb  Nelson". 

It  will  be  seen  from  the  facts  in  this  case  that  the  plaintiffs  were  in  deiault 
on  account  of  the  non-payment  of  the  interest  for  more  than  a  year,  and  also 
that  the  principal  fell  due  a  few  days  after  the  filing  of  the  bill  in  chancery  in 
the  state  court,  on  account  of  this  default  in  the  payments.  The  contract  was 
a  very  stringent  one.  Time  was,  in  terms,  made  the  essence  of  it,  in  respect 
to  the  payments;  and,  further,  in  case  of  a  default  in  any  one  payment,  for 
thirty  days,  the  agreement  was  to  be  null  and  void,  and  no  longer  binding,  at 
the  option  of  the  vendor,  and  all  payments  that  had  been  made  were  to  be 
forfeited  to  hi m;  and  also  in  case  of  default  in  any  of  the  payments  it  was 
agreed  that  the  contract,  at  the  election  of  the  vendor,  was  to  be  at  an  end, 
and  the  purchasers  deemed  to  be  in  possession  as  tenants  at  will,  liable  for  a 
rent  equal  to  the  amount  of  interest  of  the  purchase  money. 

The  decree  in  chancery  in  the  state  court  is  relied  on  as  having  rescinded  the 
contract  at  the  instance  of  the  defendant,  by  reason  of  which  the  plaintiffs 
have  become  entitled  to  recover  back  the  purchase  money  paid,  together  with 
the  value  of  the  improvements.  The  position  is,  that  there  is  no  longer  a  sub- 
sisting contract,  as  an  end  has  been  put  to  it  by  the  vendor,  and  he  has  in  con- 
seqjence  resumed  the  possession,  and  claims  to  hold  the  estate  the  same  as  if 
no  contract  bad  ever  existed,  and  that  in  such  case  the  purchaser,  upon  settled 
principles  of  law  and  equity,  is  at  liberty  to  recover  back  the  consideration 
paid  and  the  value  of  the  improvements.  But  the  difficulty  is,  that  the  vendor 
has  only  availed  himself  of  a  provision  of  the  contract,  which  entitled  him  to 
jjroceed  in  a  court  of  chancery,  by  reason  of  the  default  of  the  purchaser  in 
making  his  payments,  to  put  an  end  to  it  and  be  restored  to  the  possession.  It 
is  a  proceeding  in  affirmance,  not  in  rescission  of  it,  by  enforcing  a  remedy  ex- 
pressly reserved  in  it.  Indeed,  without  such  clause  or  reservation,  the  remedy 
would  have  been  equally  available  to  him.  It  is  a  right  growing  out  of  the 
default  of  the  purchaser,  as  the  law  will  not  permit  him  both  to  withhold  the 
purchase  money  and  keep  possession  and  enjoy  the  rents  and  profits  of  the  es- 
tate; nor  will  it  subject  the  vendor  to  the  return  of  the  purchase  money  if  he 
is  obliged  to  go  into  a  court  of  equity  to  be  restored  to  the  possession. 

In  case  of  a  default  in  the  payments  there  are  several  remedies  open  to  the 
vendor.  He  may  sue  on  the  contract  and  recover  judgment  for  the  purchase 
money,  and  take  out  execution  against  the  property  of  the  defendant,  and, 
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among  t)ther  property,  the  lands  sold ;  or  he  may  bring  ejectment,  and  recover 
back  the  possession ;  bu't  in  tliab  case,  the  purchaser,  by  going  into  a  court  of 
equity  within  a  reasonable  lime  and  offering  payment  of  the  purchase  mopey, 
together  with  costs,  is  entitled  to  a  performance  of  the  contract;  or  the  vendor 
may  go  in  the  first  instance  into  a  court  of  equity,  as  in  the  present  case,  and 
call  on  the  purchaser  to  come  forward  and  pay  the  money  due,  or  be  forever 
thereafter  foreclosed  from  setting  up  any  claim  against  the  estate.  In  these 
contracts  for  the  sale  of  real  estate  the  vendon  holds  the  legal  title  as  a  security 
for  the  payment  of  the  purchase  money,  and  in  case  of  a  persistent  default,  his 
better  remed}"^,  and,  under  some  circumstances,  his  only  safe  remedy  is  to  insti- 
tute proceedings  in  the  proper  court  to  foreclose  the  equity  of  the  purchaser 
where  partial  payments  or  valuable  improvements  have  been  made.  The  court 
will  usually  give  him  a  day,  if  be  desires  it,  to  raise  the  money,  longer  or 
shorter,  depending  on  the  particular  circumstances  of  the  case,  and  to  perform 
his  ])art  of  the  agreement. 

§  161  !•  A  party  cannot  recover  lack  money  advanced  when  he  refuses  to  oom^ 
plete  his  contracty  if  the  other  party  is  willing  to  perform. 

This  mode  of  selling  real  estate  in  the  United  States  is  a  very  common  and 
favorite  one,  and  the  principles  governing  the  contract,  both  in  law  and  equity, 
are  more  fully  and  perfectly  settled  than  in  England  or  any  other  country. 
The  books  of  reports  are  full  of  cases  arising  out  of  it,  and  every  phase  of  the 
litigation  repeatedly  considered  and  adjudged.  And  no  rule  in  respect  to  the 
contract  is  better  settled  than  this:  That  the  party  who  has  advanced  money, 
or  done  an  act  in  part  performance  of  the  agreement,  and  then  stops  short  and 
refuses  to  proceed  to, its  ultimate  conclusion,  the  other  party  being  ready  and 
willing  to  proceed  and  fulfil  all  his  stipulations  according  to  the  contract,  will 
not  be  permitted  to  recover  back  what  has  thus  been  advanced  or  done.  Green 
V,  Green,  9  Cow.,  46;  Ketchum  v.  Evertson,  13  Johns.,  364,  Silencer,  J.;  Leon« 
ard  V.  Morgan,  6  Gray,  412;  Ilaynes  v.  Hart,  42  Barb.,  58.  The  same  doctrine 
has  been  repeatedly  applied  by  the  courts  of  Illinois,  the  state  in  which  this 
case  arose.  Chrisman  v.  Miller,  21  III.,  236,  and  other  cases  referred  to  in  the 
argument.  This  principle  would  of  itself  have  defeated  the  plaintiffs  in  this 
suit,  independently  of  the  decree  foreclosing  their  equity  in  the  contract. 

§  1612.  The  Illinois  vsury  laxo  in  force  in  1867  did  not  invalidate  usurious 
contracts^  Init  merely  fixed  a  penalty  for  usury. 

It  appears  in  the  case  that  the  i>arties  agreed  npon  the  rate  of  ten  per  cent, 
interest  for  the  forbearance  of  ihe  purchase  money  unpaid,  when,  at  the  time, 
as  is  admitted,  it  was  only  six  per  centum.  But  this  law  did  not  invalidate  the 
contract.  It  authorized  the  party  to  recover  of  the  party  taking  usury  three- 
fold the  amount  above  the  legal  rate,  at  any  time  within  two  years  after  the 
right  of  action  accrued.  This  bill  was  filed  the  23d  August,  1862.  The  last 
payment  of  interest  was  made  31st  January,  1860.  More  than  two  years, 
therefore,  bad  elapsed  before  the  suit  was  brought.  TVe  should  add,  it  is  not 
admitted  by  the  defendant  that  this  arrangement  had  the  effect  to  make  the 
contract  usurious;  and  would  not  according  to  the  case  of  Beete  v.  Bidgood,  7 
Barn.  &  Cress.,  453,  if  the  excess  of  interest  stipulated  for  was  in  fact  a  part  of 
the  purchase  money. 

g  161 3.  A  contract  not  in  writing^  and  without  consideration^  cannot  he  set  up 
as  a  rescission  of  a  written  contract 

After  the  default  of  the  purchasers,  and  when  they  were  disposed  to  surren«> 

der  the  contract,  the  vendor  proposed  to  them,  if  they  would  abandon  the  ide% 
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and  pay  up  the  taxes  in  arrears  and  interest  tliat  had  accrued,  he  would  indulge 
them,  and  to  that  end,  and  until  a  revival  of  business  in  Chicago,  ho  would  be 
satisfied  with  the  net  income  from  the  property  over  and  above  the  taxes  and 
insurance;  and  it  is  averred  that  they  agreed  to  the  propositions  and  paid  the 
taxes  and  interest,  but  that  the  vendor  declined  to  carry  out  the  agreement  and 
enforced  the  contract,  though  there  had  not  been  any  considerable  increase  of 
income  from  the  property  or  revival  of  trade  and  business  in  Chicago.  This 
provisional  arrangement  is  very  loosely  stated  in  the  bill,  but  is,  of  course, 
admitted  by  the  demurrer.  It  admits  the  revival  of  business,  to  some  extent, 
before  the  enforcement  of  the^  contract.  There  is  great  diiRculty,  however,  in 
determining  the  extent  of  increase  contemplated  by  the  arrangement  from  the 
statement  in  the  bill.  It  was  entered  into  in  November,  1859,  and  this  suit  was 
not  instituted  till  August,  18G2,  some  two  years  and  nine  months  afterwards. 
But  the  true  answer  to  this  part  of  the  case  is,  that  the  arrangement  was  not 
in  writing,  nor  any  consideration  passing  bet\Veen  the  parties  that  could  give 
validity  to  it.  The  promise  by  the  purchasers  was  but  in  affirmation  of 
what  they  were  bound  to  perform  by  their  written  agreement,  and  all  that  was 
done  was  but  in  fulfillment  of  it. 

We  have  thus  gone  carefully  over  the  case  as  presented,  and  considered  every 
ground  set  up  on  the  part  of  the  plaintiffs  for  the  relief  prayed  for;  but,  with 
every  disposition  to  temper  the  sternness  of  the  law  as  applicable  to  th^ra,  we 
are  compelled  to  say  that,  according  to  the  settled  principles  both  of  law  and 
equity,  a  case  for  relief  has  not  been  established.  The  truth  of  the  case  is,  that 
these  plaintiffs  improvidently  entered  into  a  purchase  beyond  their  means,  and, 
doubtless,  relied  very  much  upon  the  rise  of  the  value  of  the  estate,  and  of  the 
income,  to  meet  the  payments  and  expenditures  laid  out  upon  it.  Their  antici- 
pations failed  them,  and  a  heavy  debt  was  the  consequence,  beyond  their  ability 
to  meet  Of  the  $93,000  purchase  money,  they  have  paid  only  $10,000.  Of 
interest,  some  $28,000.  They  expended  for  improvements  $18,000.  There  still 
remained  due  against  them  $83,000  purchase  money  and  over  $20,000  interest, 
at  the  time  the  vendor  went  into  possession.  The  plaintiffs  themselves  bad 
been  in  the  possession  and  enjoyment  of  the  premises  for  a  period  exceeding 
that  for  which  the  interest  on  the  purchase  money  had  been  paid,  which,  at 
least,  must  be  regarded  as  an  equivalent  for  the  money  thus  paid. 

Decree  affirmed. 

§  101 4-.  Option  to  affirm  or  rescind.—  It  is  competent  for  a  party,  apon  discovering  a  breach 
of  a  contract,  to  rescind  it;,  but  he  may,  at  his  option,  affirm  the  contract  and  sue  for  dam- 
ages.    Clieongwo  i\  Jones,*  3  Wash.,  fS59. 

§  1615.  Bnle  as  to  rescission  and  gfying  damages.— In  rescinding  a  contract  courts  should 
go  as  far  as  they  can  pro  tanto,  and  give  proportionate  damages  for  the  residue.  Warner  v, 
Daniels,  1  Woodb.  &  91,  113. 

g  1016.  Liability  for  Tolantorj  reselssion.— One  party  to  a  contract  camiot  rescind  it  of 
his  own  mere  will  without  responsibility  for  the  damages  the  other  contracting  party  may 
suffer  thereby.    Gideon  v.  United  States,*  Dev.,  56  (170). 

g  1617.  Must  be  In  the  way  proTlded. —  Where  a  contract  provides  that  it  shall  be  annulled 
In  a  certain  way,  it  must  be  annulled  in  that  way  and  in  no  other.  McKay  v,  Carrington,  1 
McL.,  54. 

§  161S.  Eescis^lon  for  fraud  or  mistake  must  be  made  at  once.— Where  a  party  desires  to 
rescind  a  contract  on  the  ground  of  mistake  or  fraud,  he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  his  purpose,  and  adhere  to  it.  If  he  be  silent,  and  continue  to  treat 
the  property  as  his  own,  he  will  be  held  to  have  waived  the  objection,  and  will  be  conclnsively 
bound  by  the  contract  as  if  the  mistake  or  fraud  had  not  occurred.  He  will  not  be  |iermitted 
to  play  fast  and  loosa  His  rights  will  be  forfeited  by  his  delay,  especially  where  the  property 
IB  speculative  in  value  and  liable  to  great  fluctuations.    Grymes  v,  Sanders,  8  Otto,  63. 
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g  1619.  Inadeqnaex  of  consideration  and  firand.— A  county  beoorning  entitled  to  certain 
swamp  lands  given  by  the' United  States  to  the  state  in  trust,  was  informed  by  S.,  its  agent 
at  Washington,  that  its  claim  was  rejected  by  the  department  of  the  interior,  and  that  Hi 
claim  was  probably  hopeless.  Under  this  impression  the  question  of  selling  its  rights  to  a 
certain  company  was  submitted  by  the  supervisors  to  the  vote  of  the  county,  and  it  was 
voted  to  sell  to  the  company.  The  price  which  the  county  was  to  receive  was  $500,  to  be  paid 
i  1  any  improvement  which  the  county  should  designate.  In  making  the  sale  the  voters  and 
the  county  officers  acted  in  ignorance  of  the  value  of  the  property  conveyed,  but  the  officers 
of  the  company  were  well  informed,  and  made  no  disclosures.  After  the  transfer  S.  became 
the  ngentx)f  the  company,  procured  a  reversal  of  the  ruling  of  the  department,  and  secured 
$981  in  cash,  several  hundred  acres  of  land  and  six  thousand  acres  of  land  in  scrip.  Not 
making  the  stipulated  improvements,  the  county  filed  a  bill  against  the  company  to  annul  the 
contract  Held,  that  as  the  land  was  a  trust  fund,  the  company,  in  dealing  with  it,  should 
have  acted  in  the  utmost  good  faith;  that  as  the  contract  provided  for  its  diversion,  was  for 
an  inadequate  consideration,  and  was  in  fraud  of  the  rights  of  the  public,  it  should  be  an- 
njlled.    Emigrant  Co.  v.  Ck>unty  of  Wright,  7  Otto,  340. 

^  1620.  Whether  certain  negotiations  amonnted  to  a  resefssion  of  a  policy.— The  owner 
of  a  ship  and  cargo,  which  was  blockaded  in  a  foreign  port  by  hostile  cruisers,  inquired  of 
the  insurer  if  they  would  cancel  the  policy  if  the  consent  of  the  foreign  government  could  he 
ob'ained.  The  insurance  company,  after  some  further  negotiations,  replied  that  they  would 
cancel  the  policy  on  the  merchandise,  and  requested  the  insured  to  forward  the  policy  for 
cancellation.  The  note  thus  assenting  was  entirely  without  a  signature.  Before  it  was  re- 
CvMved  by  the  insured  he  had  notice  that  the  ship  had  sailed  and  had  been  captured,  and  there- 
fore insisted  on  his  policy.  Held^  that  the  negotiations  in  this  case  were  preparatory  to  nu 
agreement,  but  were  not  the  agreement  itself,  and  that  as  the  assent  of  the  company  was  not 
conveyed  in  a  form  in  which  the  company  could  act  under  its  charter,  there  was  no  rescission 
of  the  policy,  and  that  the  company  was  liable.    Head  v.  Providence  Ins.  Co.,  2  Cr.,  168. 

§  1621.  Where  specific  performance  is  more  appropriate.—  Where  a  city  agreed  with  its 
creditor  to  set  apart  a  certain  portion  of  the  taxes  levied  and  collected  for  a  certain  year  for 
the  payment  of  the  judgments  held  by  him,  and  failed  to  keep  its  contract,  such  failure, 
there  being  no  fraud  on  the  part  of  the  city  in  making  the  agreement,  was  held  to  furnish  no 
ground  for  seeing  aside  the  contract  altogether,  specific  performance,  by  decreeing  that  the 
city  should  set  apart  taxes  theretofore  or  thereafter  collected,  for  the  payment  of  the  balance 
of  the  judgments,  being  more  appropriate.     Loudon  v.  Taxing  District,*  14  Otto,  771. 

g  1G2S.  Amending  of  the  contract  by  the  conrt  instead. —  A  mortgagor  by  falsely  repre- 
senting the  value  and  status  of  the  security  obtained  an  agreement  from  the  mortgagee  tliat 
if  he  would  pay  h\m  one-half  the  face  of  the  mortgage  in  cash  and  give  a  satisfactory  mort- 
gage securing  the  other  half,  he  would  throw  oft  the  interest  and  cancel  the  mortgage.  Ihe 
money  was  paid  and  retained  by  the  mortgagee  and  the  mortgage  tendered.  In  a  suit  to  ob- 
tain performance  of  the  contract  which  vma  refused  by  the  mortgagee,  it  was  held  that 
thouj;h  the  contract  was  obtained  by  fraud  and  might  for  thac  reason  have  been  rescinded, 
yet  as  a  court  of  equity  could  so  amend  the  contract  as  to  make  it  conform  to  fair  dealing 
and  enter  a  decree  that  would  be  just  and  fair,  it  was  not  necessary  for  the  mortgagee  to 
have  offered  to  return  the  money  received,  and  that  the  court  would  therefore  enter  a  decree 
in  favor  of  the  mortgagor  conditioned  upon  his  i>aying  to  the  mortgagee  the  interest  agreed 
to  be  thrown  off.     Elfelt  v.  Hart,*  1  McC,  11. 

ii  1638.  Bf  payment  of  stipulated  penalty.— Where  a  penal  sum  is  mentioned  in  a  bill 
neither  party  has  a  right  to  pay  such  sum  and  put  an  end  to  the  contract  on  his  part  Robin- 
aon  V.  Cathcart,  2  Cr.  C.  C,  609. 

<$  1624.  Befocatlon  of  agency. —  If  the  owner  of  land  agree  with  an  agent  that  ho  may 
sell  it  und  retain  as  his  compensation  all  he  gets#or  it  beyond  a  certain  sum,  the  owner  may 
withdraw  and  revoke  the  agency  before  the  sale  is  comi>leted,  without  liability  to  the  agent, 
unless  the  owner  is  bound  by  a  contract  to  ratify  and  accept  a  sale  made  by  the  agent  at  any 
tioie.    Stitt  V.  Huidekopers,*  17  Wall.,  834. 

g  1IIS6.  By  party  at  faolt.—  The  owner  of  a  patent  assigned  it  to  a  corporation  on  pay- 
ment of  a  certain  amount  in  cash  and  the  issue  of  a  certain  number  of  shares  of  stock  of  the 
corporation.  The  contract  exacted,  on  penalty  of  forfeiture,  the  use  of  due  diligence  on  the 
part  of  the  corporation  to  make  the  corporate  scheme  a  success.  On  the  other  hand  the  grant- 
ing party  agreed  to  exercise  reasonable  diligence  to  promote  the  success  of  the  enterprise, 
unJer  the  penalty  of  forfeiture  of  all  right  of  reversion.  The  owner  received  more  than  the 
full  value  of  his  patent,  was  a  large  stockholder  of  tlie  corporation,  and  caused  the  formation 
of  tiie  corporation  —  a  speculative  scheme  —  upon  his  own  representations.  It  was  through 
his  failure  to  do  what  be  promised  t6  do  that  the  scheme  failed.  He/ci,  that  he  ha^i  no  right 
of  reverter,  forfeiture  or  rescission.    Buckley  v.  Sawyer  Manufg  Co.,*  2  McC,  830. 
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§  1636.  A  notice  of  roscission  may  be  given  lawfully  on  Sunday.  Pence  v.  Langdon,  9 
Otto,  578  (8S  752-755). 

^  1627.  When  cancellation  does- not  destroy  the  contmct.—  A  cancellation  of  a  sealed  in- 
strument does  not  per  ae  operate  as  a  destruction  of  its  le^^al  validity.  If  canceled  by  mistake, 
accident  or  fraud,  against  the  intention  and  without  the  co-operation  of  the  obligee,  it  is  still 
good.    Johnson  t;.  United  States,  5  Mason,  439. 

g  1628.  The  cancellation  of  a  bond  does  not  jperse  destroy  its  validity.  If  the  cancellation 
has  been  by  fraud  or  mistake,  the  instrument  may  l^e  declared  and  recovered  on  as  a  valid 
subsisting  obligation.    United  States  v,  Williams,  1  Ware,  182. 

§  1620.  Bevival  of  rescinded  contract. —  Where  one  contract  is  rescinded  and  another  is 
substituted  in  its  place,  and  that  is  afterwards  rescinded,  the  former  contract  is  not  revived 
unless  by  express  words  or  by  necessary  implication.    Oakley  v.  Ballard,  Hemp.,  477. 

§  1630.  Barden  of  proof — Reasons  mast  be  sufficient. — Where  contracts  are  in  writing 
and  perfectly  fair  upon  their  face,  and  are  given  for  a  full  money  consideration,  without  any 
pretense  of  fraud  or  unfair  dealing,  the  burden  of  making  a  clear  case  for  setting  them  aside 
is  upon  the  complainant.  Contracts  so  deliberately  entered  into,  upon  adequate  consideration, 
without  fraud,  should  not  be  set  aside  for  light  or  transient  reasons,  or  on  more  suspicion  of 
being  contrary  to  law.    Clark  t7.  Foss,  17  N.  B.  R.,  269. 

§  1681.  Histalce  as  to  constraction. —  A  contract  will  not  be  set  aside  because  of  a  mutual 
mistake  of  the  parties  thereto  as  to  its  construction.  Chesapeake  &  Ohio  Canal  Co.  v.  Dulany, 
4  Cr.  C.  C,  85. 

§  1682.  On  refusal  of  tlie  other  party  to  perform.—  The  consignee  of  a  cargo  sold  the  same 
and  delivered  the  bill  of  lading  to  a  person  who  agreed  to  give  his  note  or  pay  cash  therefor. 
The  purchaser  refused  to  receive  the  cargo  except  on  terms  he  had  no  right  to  impose,  and 
failed  to  make  the  payment  or  deliver  the  note  as  agreed.  Held,  that  the  consignee  iiad  a 
right  to  rescind  the  sale  and  receive  the  cargo.    The  Schooner  Treasurer,  1  Spr.,  474 

g  1688.  A  contract  between  a  county  and  an  emigrant  company  provided  that  the  company 
should  pay  a  certain  sum  and  make  certain  improvements,  introduce  certain  settlers,  and  pay 
a  certain  claim  against  the  county  arising  out  of  the  lands.  Not  performing  these  acts,  a  suit 
was  brought  by  the  county  to  rescind  the  contract.  Held,  that  these  agreements  on  tlie  part 
of  the  company  were  mere  agreements,  resting  in  covenant  merely,  and  that  though  their 
breach  furnished  a  good  causa  of  action,  yet  it  was  no  ground  for  the  rescission  of  the  con- 
tract.   Emigrant  Co.  v.  County  of  Adams,  10  Otto,  70. 

§  1684.  Article  sold  must  be  returned.—  To  authorize  the  rescission  of  a  contract  for  the 
sale  of  chattels  they  must  be  returned  unless  they  are  worthless  to  both  parties.  Christy  v, 
Cummins,  8  McL.,  886. 

§  1685.  In  order  to  disaffirm  a  contract  of  sale  for  fraad,  the  vendee  must  return  the  prop- 
erty or  offer  to  return  it.     Henckley  v,  Hendrickson,  5  McL.,  171. 

§  1686.  A  party  who  desires  to  rescind  a  sale  on  the  ground  of  fraud  must  offer  to  return 
the  thing  purchased,  whether  it  be  real  estate  or  personalty.  Murphy  v.  McYicker,  4  McL., 
252. 

§  1687.  law  of  Louisiana.— If  a  purchaser  of  chattels  desires  to  rescind  the  contract 

on  account  of  what  are  known  in  Louisiana  as  redliibltory  defects,  lie  must  offer  to  return  the 
property  within  a  reasonable  time,  though  the  statute  of  that  state  gives  him  one  year  within 
which  to  bring  an  action  to  rescind  the  sale.     Andrews  v,  Henslcr,  6  Wall.,  258. 

^  1688.  By  the  law  of  Louisiuna  if  one  party  wishes  to  rescind  a  contract  on  account  of 
the  failure  of  the  other  party  to  perform  his  part,  the  first  party  must  return  to  the  other 
-whatever has  been  received  under  the  contact.    Gay  v.  Alter,*  12  Otto,  70. 

§  1689.  Agreement  to  rescind  —  Return  of  the  goods  sold.—  Where  a  sale  of  goods  has 
been  made,  and  an  agreement  has  been  entered  into  to  rescind  it,  the  sale  remains  valid  till 
the  property  is  received  back.  To  constitute  an  actual  rescission  of  the  contract  there  must 
be  a  redelivery  of  the  goods.  Until  this  is  done  the  agreement  to  rescind  is  in  flerL  Miller 
u  Smith,  1  Mason,  487. 

§  1640.  Securities  exchanged  mnst  be  returned.- After  a  contract  which,  among  other 
things,  provided  for  an  exchange  of  securities  has  been  executed  by  the  actual  delivery  of 
such  securities,  one  party  cannot  rescind  the  contract  without  offering  to  deliver  up  the  secu- 
rities received.    Farmers'  Bank  of  Virginia  w.  Groves,  13  How.,  53. 

§  1641.  Where  the  contract  is  illegal  and  is  only  partially  executed  and  there  is  a  locus 
p«BnitentifB. —  A  corporation,  in  contravention  of  the  statute  under  which  it  was  organized, 
arranged  to  issue  an  increase  of  stock.  K.  subscribed  to  certain  shares  and  paid  a  part  of  the 
purchase  price.  By  the  terms  of  his  subscription,  if  he  failed  to  pay  for  his  shares  as  called 
for,  he  was  to  forfeit  all  he  had  paid.  Uaving  made  such  failure,  the  corporation  declared 
the  subscription  forfeited.  Afterwards  the  scheme  for  increasing  the  stock  was  abandoned. 
K.  sued  for  the  money  he  had  paid.    Held,  that  as  the  contract  was  illegal  and  was  only  paj> 
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tiillj  performed,  there  Was  a  locu8  pceniteniice,  and  that  he  was  entitled  to  rescind  the  con- 
tract.    Knowlton  u.  Congress  &  Empire  Spring  Co.,  14  BlatcK,  86*. 

^  I(S42.  Coutract  iTith  ageut  to  prosccato  a  claim  — Snbseqnent  proaecntion  of  it  by 
agents  of  the  goTerumont-— Abandonment.— A  person  having  a  claim  for  the  value  of  slaves 
freed  by  Britifth  authorities  contracted  in  general  terms  with  three  persons  liTing  in  Wash- 
ington that  they  should  prosecute  his  claim,  and  should  receive  therefor  one-half  of  the  sum 
recovertd,  and  that,  if  they  should  not  recover,  they  should  have  nothing.  Two  years  after- 
wards a  treaty  was  entered  into  by  which  a  commission  was  provided  for  to  sit  in  London 
and  decide  on  this  among  other  claims.  The  commissioners  gave  the  claimant  a  certain  sum. 
In  an  action  by  the  agents  for  their  half  of  the  amount  recovered,  it  was  held  that  the  con- 
tract related  only  to  the  prosecution  of  the  claim  in  Washington,  and  not  before  the  commis- 
sion in  London,  and  that  as,  before  the  commission,  each  party  was  I'epresented  by  the  agents 
of  the  government,  and  it  appeared  that  there  had  been  a  practical  abandonment  of  the  con- 
tract by  the  agents,  it  was  held  that  there  could  be  no  recovery  by  the  agents.  Pemberton  v. 
Lockett.  21  How.,  362. 

g  16i8.  CaDCoilation  in  eqnity. — A  court  of  equity  as  well  as  a  court  of  law  must  act 
upon  a  contract  as  it  is,  but  for  sufficient  reasons  a  court  of  equity  may  order  it  deUvered 
np  and  canceled.    Brooks  v.  Stolley,  8  McL.,  528. 

§  11(44. on  aeconut  of  bnrdensomeuess. —  A  contract  will  not  be  rescinded  simply  be- 

canse  it  has  proved  more  burdensome  to  one  of  the  parties  than  was  anticipated.  1  hough 
the  specific  performance  of  a  contract  might  be  refused  because  it  had  become  unconscion- 
able, yet  a  contract  will  not  be  canceled  for  that  reason.  It  is  not  the  .province  of  a  court  of 
equity  to  undo  a  bargain  because  it  is  hard.    Marble  Co.  v.  Ripley,  10  Wall.,  855. 

6.  Waiver,  Merger  and  Discharge. 

SuaucAUT — Prior  contract  not  extinguished  by  one  under  seal,  §  1045. — Receipt  of  obligation 

of  third  party  in  satisfaction^  g  1640. 

§  1645.  An  agreement  under  seal,  in  which  one  party  agrees  to  forbear  to  sue  and  the 
other  party  agrees  to  make  a  settlement,  does  not  operate  of  itself  to  extinguish  a  prior  sim- 
ple contract  debt    Baits  v,  Peters,  §  1047. 

i  1646.  When  a  creditor  receives  in  satisfaction  of  his  debt  the  obligation  of  a  third  party, 
the  debt  is  thereby  discharged.    Underwriters'  Wrecking  Co.  v.  The  Katie,  §§  1643-49. 

[NOTESU— See  §g  1050-1077.] 

BAIT3  r.  PETERS. 
(9  Wheaton,  556,  557.    1824.) 

Error  to  IT.  S.  District  Court,  District  of  Alabama. 

Statemeni'  of  Facts. —  Plaintiff  declared  on  an  agreement  on  the  part  of  de- 
fendants to  account  with  him  for  goods  delivered  for  sale  on  commission,  and 
for  money  had  and  received.  The  defendants  pleaded  for  their  third  plea  an 
agreement  under  seal,  made  after  the  said  promises  and  undertakings,  by  which 
it  was  alleged  that  plaintiff  covenanted  not  to  sue  defendants  within  six 
months,  and  to  send  an  agent  within  that  time  to  settle  accounts  with  defend- 
ants; also  that  defendants  agreed  to  settle  with'  the  agent,  and  pay  the  bal- 
ance found  to  be  due.  The  court  sustained  a  demurrer  to  this  plea,  and  the 
opinion  herein  is  on  the  sufHciency  of  the  plea. 

§  1 617.  A  covenant  under  seal  to  make  settleinent  does  not  extinguish  a  simple 
contract,  when. 

Opinion  by  Marshall,  C.  J. 

The  agreement  stated  in  the  plea,  althoagh  under  seal,  did  not  operate  as  an 
jextinguishment  of  the  simple  contract  debt.  The  agreement  was  but  a  collat- 
eral undertaking  to  come  to  a  settlement;  within  a  limited  period,  which  had 
elapsed  before  the  commencement  of  the  suit,  and  to  pay  the  balance  found 
due  upon  such  settlement.  There  was  no  averment  in  the  plea  that  any  such 
settlement  bad  been  had  under  that  agreement,  and,  consequently,  the  cove-  • 

nant  to  pay  the  balance  did  not  appear  to  have  attached  upon  the  demand. 
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UNDERWRITERS'  WRECKING  COMPANY  t\  THE  KATIE. 
(Circuit  Court  for  Louisiana:  8  Woods,  182-187.     1878.) 

Statement  of  Facts. —  The  steamer  Katie  was  built  at  Louisville,  Kentucky, 
by  J.  W.  White,  her  owner.  One  Davis  had  a  bill  of  $50,000  againsl  her  for 
work  done  and  materials  furnished.  He  agreed  with  White  to  accept  payment 
partly  in  cash  and  partly  in  drafts  upon  J.  Pinckney  Smith,  of  New  Orleans, 
and  be  (Davis)  received  the  money  and  drafts  and  accepted  bis  bill  in  full.  The 
drafts  were  not  paid  at  maturity.  The  boat  was  afterwards  sold  by  White  to 
Owen,  who  substituted  his  drafts  on  Smith  for  those  of  \7hite.  The  drafts 
were  not  paid.  The  boat  was  enrolled  at  New  Orleans,  which  became  her 
home  port,  before  she  was  sold  to  Owen.  In  August,  1872,  Owen  executed  a 
mortgage  on  the  Katie,  to  secure  a  large  number  of  debts  contracted  for  her 
supplies,  etc.  She  was  libeled  for  salvage,  and  sold  in  1873,  and  brought, 
after  paying  costs  and  admiralty  liens,  $20,922.86.  Davjs  intervened,  setting 
up  his  lien,  and  the  mortgage  creditors  set  up  their  lien.  The  decision  of  the 
district  court  was  in  favor  of  the  latter. 

Opinion  by  Woods,  J. 

A  consideration  of  tbp  evidence  in  this  case  satisfies  me  that  the  debt  due  to 
Davis  for  bis  work  done  and  materials  furnished  for  the  Katie  was  novated  by 
the  taking  of  the  drafts  of  White  on  J.  Pinckney  Smith.  The  only  parties  to 
the  contract  for  furnishing  engine  and  boiler  for  the  boat  were  J.  M.  White,  her 
owner,  and  J.  B.  Davis.  Davis  was  not  examined,  but  White,  who  was,  testified 
distinctly  and  repeatedly  that  the  drafts  drawn  by  him  on  J.  Pinckney  Smith 
were  received  by  Davis  in  payment  and  settlement  of  the  balance  due  Davis,  and 
that  their  contract  was  that  such  balance  was  to  be  paid  in  that  way.  All  the  cir- 
cumstances corroborate  this  view.  Davis  acknowledged  payment  of  his  ac- 
count against  White  for  labor  and  materials  by  receipting  it  in  full.  The  drafts 
on  Smith  were  all  renewed  at  least  once,  and  afterwards  Davis  received  the 
drafts  of  Miles  Owen  on  Smith  in  substitution  for  a  large  portion  of  the  drafts 
of  White.  All  these  drafts  were  protested  for  non-payment,  but  no  steps  were 
taken  to  charge  White,  the  drawer,  and  no  claim  of  a  lien  upon  the  proceeds 
of  the  sale  of  the  Katie  was  ever  made  by  Davis  until  April  10,  1S76,  more 
than  three  years  after  her  sale. 

§  1648.  Where  a  creditor  receives  in  eatufaction  a  third  persorCs  drafts  his 
debt  is  discharged. 

It  is  true  that  J.  Pinckney  Smith  testifies  that  the  debt  due  to  Davis  was  not 
to  be  considered  as  paid  until  the  drafts  were  paid.  But  the  weight  of  the  evi- 
dence is  decidedly  in  favor  of  the  proposition  that  the  taking  of  the  drafts  by 
Davis  was  intended  both  by  him  and  White  to  be  a  novation  of  the  debt  — 
that  Davis  intended  that  his  account  should  be  settled  and  paid  by  the  drafts. 
When  a  creditor  receives  in  satisfaction  of  his  debt  the  note  of  or  a  draft  upon 
a  third  person,  it  is  a  novation  of  the  debt,  which  is  thereby  extinguished  with 
all  its  accessory  rights  and  privileges.  Hunt  t?.  Boyd,  2  La.,  109;  Walton  v. 
Bemiss,  16  La.,  140;  Cammack  v.  Griffin,  2  La.  Ann.,  175;  White  v.  McDowell, 
4  Lit.  Ann.,  543;  Wallace  v.  Agry,  4  Mason,  336;  Maneely  «.  McGee,  6  Mass., 
143;  Watkins  v.  Hill,  8  Pick.,  622.  It  follows,  if  my  view  of  the  facts  is  cor- 
rect, that  Davis  has  no  lien  against  the  proceeds  of  the  sale  of  the  Katie. 

§  1649.  A  lien  upon  a  vessel  by  the  local  law  of  one  state  is  lost  by  her  re^ 
moval  to  another  state  as  against  subsequent  creditors  unless  the  law  as  to  regis- 
trationj  eto.j  of  the  new  home  port  be  complied  with. 

But,  conceding  that  there  was  no  novation  of  the  debt  and  that  Davis  had  a 
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lien  by  the  law  of  Kentucky  for  the  work  and  materials  supplied  by  him  in 
that  state  in  the  construction  of  the  Katie,  the  question  still  remains  whether 
that  lien  is  to  take  rank  in  the  distribution  of  the  proceeds  of  the  sale  by  this 
court,  sitting  in  Louisiana  and  administering  the  laws  of  this  state  and  of  the 
United  States,  over  a  subsequent  mortgage  of  the  steamboat  executed  at  this 
port,  where  the  boat  was  registered,  and  enrolled  and  recorded  according  to 
the  act  of  congress. 

If  Davis  had  any  lien  on  the  Katie,  it  was  by  virtue  of  the  local  law  of  the 
state  of  Kentucky.  The  Lottawanna,  21  WalK,  558;  The  EJith,  9:1:  U.  S.,  519. 
Generally  speaking,  the  courts  of  one  country  recognized  the  existence  and 
validity  of  liens  created  by  the  law  of  foreign  countries,  but  according  to  Mr. 
Justice  Story  this  is  not  to  be  confounded  with  the  giving  them  a  superiority 
or  priority  over  all  other  liens  and  rights  justly  acquired  in  the  country  where 
the  court  sits  under  its  own  laws.  Conflict  of  Laws,  sec.  323.  In  Harrison  v, 
Sterry,  5  Crancb,  289,  Chief  Justice  Marshall  says:  *^Tbe  words  of  the  act  of 
congress  which  entitle  the  United  States  to  a  preference  do  not  restrain  that 
privilege  to  contracts  made  within  the  United  States  or  with  American  citizens. 
To  authorize  this  court  to  impose  that  limitation  on  them,  there  must  be  some 
principle  in  the  nature  of  the  case  which  requires  it.  The  court  can  discern  no 
such  principle;  the  law  of  the  place  where  a  contract  is  made  is,  generally 
speaking,  the  law  of  the  contract;  that  is,  it  is  the  law  by  which  the  contract 
is  expounded.  But  the  right  of  priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  is  rather  a  ))ersonal  privilege  dependent  on  the  law  of  the 
place  where  the  property  lies,  and  where  the  court  sits,  which  is  to  decide  the 
case." 

Under  the  law  of  this  state  tKe  debt  of  Davis  has  no  lien  upon  the  Katie, 
because  here  registration  is  necessary  to  the  validity  of  a  lien.  In  the  case  of 
Lee  V.  His  Creditors,  2  La.  Ann.,  599,  the  supreme  court  of  this  state  held  that 
privileges  established  by  the  laws  of  another  state  for  work  and  labor  furnished 
for  the  construction  of  a  steamboat  form  no  part  of  the  contract  itself,  and 
cannot  follow  the  property  into  this  state,  when  no  such  privilege  exists  here. 

And  in  the  later  case  of  Swasey  v.  The  Montgomery,  12  La.  Ann.,  800,  the 
same  court  refusct  to  rccognizt3  a  lien  upon  a  steamer  given  for  tolls  by  the  law 
of  Alabama.  Without  going  so  far  as  these  decisions,  and  denying  Davis  any 
lien  whatever,  I  think  it  is  clear  that  the  lien  granted  to  him  by  the  local  law 
of  Kentucky  should  not  in  this  forum  be  allowed  to  override  a  lien  authorized 
by  a  law  of  the  United  States,  and  perfected  according  to  that  law,  over  prop- 
erty situate  within  the  jurisdiction  of  this  court.  I  should  feel  bound  to  re- 
spect bis  lien,  but  I  siiould  also  feel  bound  to  postpone  it  to  the  lien  of  the 
mortgage  creditors,  under  the  facts  of  this  case.  The  result  is  that  the  pro- 
ceeds of  the  sale  must  be  first  applied  to  the  payment  of  the  claims  of  the 
mortgagees,  and  as  the  proceeds  will  be  largely  insutiicient  to  pay  those  claims 
the  intervention  of  Davis  must  be  dismissed. 

§  1630.  Waiver  of  breach. —  Breaches  of  conditions  subdeqnent  may  be  waived  by  the 
grantor,  expressly  or  tn  pats.    Davis  r.  Gray,  16  Wall.,  283. 

§  1651.  Where  property  on  which  work  has  been  done  by  contract  with  the  owner  is  taken 
possession  of  and  retained  and  used  by  him,  he  is  liable  for  the  reasonable  value  of  the  work 
done,  though  the  work  was  not  strictly  according  to  the  provisions  of  the  contract,  and  cer- 
tain tests  of  the  work  had  not  been  made  as  agreed.  Taking  the  propeity  into  his  po&^essiun 
and  keeping  and  using  it  was  an  admission  of  liability,  and  an  action  could  at  once  be  com- 
menced against  him.    The  Isaac  Newton,*  Abb.  Adm.,  11. 

g  1652.  The  bQilding  of  a  saw-mill  seventy-eight  feet  in  width  by  one  hundred  in  length  is 
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not,  A8  a  conclusion  of  law,  a  substantial  compliance  vith  an  agreement  to  build  one  fifty 
feet  ill  width  by  one  hundred  and  fifty  in  length,  although  the  former  may  cost  more,  is  of 
greater  value,  and  betier  atlapted  to  the  purposes  to  bo  accomplished;  and  even  tliongli  the 
contract  attempted  to  be  satisfied  by  such  a  building  is  that  a  mortgagee  will  surrentler  for 
cancellation  a  mortgage,  and  accept  as  security  instead  insurance  policies,  to  a  cnrtain  amount, 
upon  the  saw^mill  wlien  completed  according  to  th'.»  dimensions  stated.  But  if  the  raortgag«ie 
acquiesces  in  the  departure  from  tlie  plan  and  dimensions,  and  accepts  the  policies  of  insur- 
ance thereon,  he  waives  all  objections  to  tlie  variation  in  the  construction  of  the  mill,  and 
cannot,  on  account  of  such  valuation,  refuse  to  cancel  or  surrender  the  mortgage.  Swain  v. 
fieamens,  9  Wall.,  254  (gS  1742-46). 

<^  1053.  A.  contracted  with  R  for  three  thousand  hogs  to  be  deli vered  as  required  according 
to  notice  to  be  given.  There  was  some  failure  to  deliver  tlie  hogs  as  required  by  the  contract, 
but  A.,  without  giving  notice  of  the  termination  of  the  contract,  demanded  and  received 
from  B.  a  certain  number  of  hogs,  and  then  declined  to  receive  any  more.  Held,  that  by  de- 
manding and  receiving  such  hogs,  A.  had  waived  the  breach  of  the  contract,  and  was  liable  to 
B.  for  the  difference  between  the  contract  price  and  the  market  price  at  the  time  of  his  re- 
fusal.    McNaughter  v.  Cassally,*  4  McL.,  530. 

^  l(>o4.  IVaivcr  of  forfeiture. —  Where  a  contract  to  furnish  materials  by  a  certain  time 
stipulates  that  if  not  so  fuiiiished  the  builder  shall  forfeit  ten  per  cent,  and  the  buil<ler  con- 
tinues to  furnish  materials  after  the  exoiration  of  the  time,  the  acquiescence  of  the  other 
parly  will  be  construed  to  be  a  waiver  of  the  forfeiture.   Lester  v.  United  States,*  1  Ct.  CL,  58. 

g  1055.  Waiver  of  fraud.~If  a  party,  with  knowledge  that  a  contract  is  aflfected  by  fraud, 
offers  to  perform  itupoa  the  performance  of  a  condition  he  has  no  right  to  exact,  such  offer 
is  a  waiver  of  the  fraud.     BIydenburgh  t;.  Welsh,  Bald.,  838. 

§  1056.  Fdilnre  to  object  to  account  rendered.— In  the  case  of  a  continuing  contract  ob- 
jections to  accounts  made  and  rendered  between  the  parties  should  be  made  at  the  time  ^the 
accounts  are  rendered.  It  is  too  late  after  the  contract  is  in  suit.  Chapin  u  Norton,*  0 
McL.,  500. 

g  l'v.57«  Merger. —  Where  parties  to  one  contract  execute  a  second  which  differs  from  the 
first,  they  must,  be  deenied  to  have  voluntarily  abandoned  the  fir^t  contract,  atui  they  cannot 
recover  under  the  first  when  performing  under  the  second.     Parish  t?.  United  States,*  1  Ct» 

Ci.,  son 

g  1658.  Where  a  new  contract  has  been  substituted  for  an  old  one,  and  then  has  been  re- 
pudiated by  the  plaintiff,  that  fact  forms  a  good  defense  in  an  action  on  the  original  contract. 
Hitclicock  r.  aty  of  Galveston,  3  Woods,  293. 

g  1059.  Where  a  new  contract  is  made  between  the  same  parties  and  in  relation  to  the  same 
subject-matter,  the  old  will  not  be  merged  in  the  new  unless  it  be  delivered  up  and  canceled, 
or  it  seems  unless  they  are  wholly  inconsistent  with  each  otKer.  Avery  v.  Hackley,  20  WalL, 
411. 

§  1660l  a  simple  contract  debt  is  not  extinguished  by  a  later  sealed  instrumeut  which 
merely  recognizes  tlie  debt  and  provides  a  mode  to  ascertain  its  am^nt  and  liquidation. 
Bank  of  Columbia  r.  Patterson,  9  Cr.,  299.  Nor  where  such  subsequent  instrument  is  but  a 
collateral  undertaking  to  come  to  a  settlement  within  a  limited  period,  and  pay  the  balance 
found  due,  where  the  period  iias  elapsed  before  suit,  and  it  is  not  alleged  tliat  such  settlemant 
has  been  made.     Baits  v,  Peters,  9  Wheat,  550  (g  1617). 

§  IGGl.  An  executed  agreement  is  not  extinguished  by  the  mere  recital  of  it  in  a  later  one^ 
"although  the  latter  be  under  seal.     Bank  of  Columbia  i?.  Patterson,  7  Cranch,  293  (gi§  33-39). 

g  16(>2.  After  the  execution  of  a  chattel  mortgage  the  parties  entered  into  a  new  agreement 
by  which,  on  his  giving  proper  security,  tlse  mortgagor  should  receive  back  the  goods  and 
sell  them,  and  apply  tiie  proceeds  to  the  debt  In  an  action  on  such  contract,  it  was  held  to 
be  no  defense  to  the  action  that  the  mortgage  had  been  assigned  to  the  security,  and  that  the 
new  agreement  was  a  substitute  for  the  mortgage,  and  that  the  creditor  relied  on  the  per- 
sonal security  of  the  debtor  and  the  security  rather  than  on  the  mortgage.  Harper  v,  Neff, 
6  McL.,  891. 

g  160&  The  agent  of  an  insurance  company  entered  into  a  bond  to  the  company  condi- 
tioned that  he  should  faithfully  perform  his  duties  and  faithfully  pay  over  all  moneys,  etc, 
aud  which  provided  that  it  should  continue  in  force  during  the  continuance  of  the  agreement 
as  to  commissions  under  which  it  was  entered  into,  and  during  the  continuance  of  any  future 
agreement  Two  years  afterwards  a  new  contract  was  entered  into  between  the  company  and 
the  agent,  which  provided  for  a  different  compensationf  and  which  provided  that  it  should 
abrogate  all  former  contracts  as  far  as  new  business  was  concerned  Held,  that  the  bond  was 
not  abrogated  by  the  new  contract     Boogher  v.  Insurai^ce  Co.,  Vd  Otto,  93. 

g  1601.  Discharge  — Ey  impossibility*— When  the  x>erformance  of  a  contract  is  rendered 
impossible  by  a  fortuitous  event,  the  parties  are  freed  from  its  obligations.    So  where  the 

650 


WAIVER,  MERQEB  AND  DISCHARGE.  §§  166&-1677. 

« 
prosecution  of  a  voya^  has  become  impossible  because  of  shipwreck,  seamen  and  vessel  are 
discharged  from  the  obligation  of  the  contract  as  to  the  prossscution  of  the  voyage.  The  Dawn, 
Da  v.,  127. 

^  16u5.  An  impossibility  of  performance  which  will  release  a  party  from  the  obligation  of 
his  contract  must  be  a  real  impossibility  and  not  a  mere  inconvenience.  While  such  an  im- 
possibility mny  release  the  party  from  liability  for  non-performance,  it  does  not  so  stand  for 
performance  as  to  enable  the  party  to  sue  and  recover  as  if  he  had  performed,  or  to  recover 
the  prospective  profits  of  his  contract.    Smooths  Case,  15  Wall.',  40.  « 

§  166(C  by  the  admission  of  new  partners. — A  contract  between  a  bank  and  a  firm  is 

terminated  if  new  partners  are  admitted  into  the  firm  without  the  knowledge  and  consent  of 
the  bank.    National  Bank  v.  Hall,  11  Otto,  43  (§.^  11-U). 

§  1607.  by  sabsequently  becomings  illesral. —  If  a  contract  of  insurance  was  lawful 

wlien  it  was  made,  and  the  performance  of  it  is  rendered  illegal  by  a  subsequent  law,  the 
parties  are  both  discharged  from  its  obligation.  The  insured  )oses  his  indemnity  and  the  pre- 
mium mi^  be  recovered  back.    Gray  v.  Sims,  8  Wash.,  230. 

g  1G68.  where  the  other  party  prevents  a  performance.->If  the  plaintiff  is  a  con- 
senting party  to  a  proceeding  which  of  itself  puts  it  out  of  the  power  of  the  defendant  to 
perform  his  contract,  he  cannot  recover  on  it,  for  promisors  will  be  discharged  from  all  lia- 
bility when  the  non-performance  of  their  obligation  is  caused  by  the  act  or  fault  of  the  other 
contracting  party.    Clearwater  v,  M3redith,  1  Wall ,  89. 

§  16G9.  A  release  without  consideration.—  A  release  by  a  person  of  his  rights,  under  a 
contract  which  was  entirely  without  consideration  on  his  part,  is  a  total  abandonment  of  it, 
and  this  is  true,  though  the  release  was  without  consideration.  Dorsey  v.  Pack  wood,  12  How., 
138. 

§  1670.  Where  there  is  no  compromise,  a  payment  of  a  sum  of  money  smaller  than  a  debt 
does  not  discharge  the  larger  amount  One  party  to  a  contract  cannot,  without  the  assent  of 
the  other,  discharge  a  debt  by  the  payment  of  a  smaller  sum  than  the  amount  due.  Baird  v. 
Unitod  States,*  Da  v.  ,41(1 17). 

§  1671.  A  gift  of  what  is'  due  on  a  contract  cannot  be  made  to  the  person  who  owes  it, 
otherwise  than  by  a  release  under  seal.  If  a  part  of  a  debt  be  paid,  and  the  creditor  gives  a 
receipt  expressiq|;  that  the  money  is  received  in  full  of  ail  demands,  still  it  aeerns  that  the  ob> 
ligation  to  pay  the  baKnce  will  reinain  wholly  unaffected,  unless  there  be  some  additional 
consideration  to  discharge  it.    Wood  v.  United  States,*  Dev.,  57  (175). 

^  1672.  A  written  renunciation,  not  under  seal,  of  a  portion  of  the  profits  arising  under  a 
contract  under  seal,  cannot  operate  as  a  release  or  defeasance.  Colbertson  v,  Stillinger, 
Taney,  79. 

i;  1673.  Accommodation  acceptor  released  by  contract  between  maker  nod  indorser.  — 
Where  the  maimer  and  indorser  of  a  bill  enter  into  an  agreement  by  which  the  accommodation 
acceptor  of  the  bill  is  relieved  from  liability,  the  fact  that  one  party  to  such  agreement  has 
failed  to  perform  is  not  available  as  against  the  acceptor  to  continue  his  liability.  The  ac- 
ceptor is  released  by  the  agreement,  and  questions  of  non-performance  must  be  settled  be- 
tween the  parties  to  the  contract.     Farmers*  Bank  of  Virginia  v.  Qroves,  12  How.,  5 J. 

§  1674.  Agreement  by  third  person  to  stand  in  place  of  one  of  two  gnretles.—  A.  and  B. 
by  an  instrument  under  seal  promised  to  become  sureties  for  a  sum  due  fi*om  C.  to  D.  By 
an  indorsement  in  writing  on  an  instrument  not  under  seal,  P.  promised  to  perform  A.*s  part 
of  the  engagement.  Held,  that  this  agreement,  if  between  P.  and  D.,  did  not  discharge  B,, 
the  other  obligor,  as  P.  was  a  stranger  to  the  bond,  and  that  if  the  agreement  was  between 
A.  and  D.,  then  it  could  not  release  B.,  because  it  was  only  an  agreement  in  parol,  and  as  such 
could  not  release  a  writing  under  seal.    Garuett  v.  Macon,  2  Marsh.,  2i4. 

§  1675.  Discharge  of  surety  by  modification  of  the  contract.-—  Where  the  terms  upon 
which  a  person  is  employed  by  another  are  substantially  changed,  the  surety  for  the  faithful 
performance  of  the  original  contract  will  be  released  if  he  did  not  assent  to  the  modification. 
Goss  V.  Stinson,  2  Sumn.,  45S. 

^  1676.  IVhero  a  release  is  given  to  one  of  two  joint  obligors  the  obligation  is  extin- 
guished as  to  all,  and  although  it  is  most  apparent  that  such  was  not  the  intention  of  the 
obligee,  yet  equity  will  not  relieve.    Willings  t\*Consequa,  Pet.,C.  C,  t07. 

g  1677.  A  covenant  not  to  sue  one  Joint  promisor  or  obligor  is  not  a  release  even  of 
that  one,  and  a  fortiori  not  of  the  others.    Tuthill  v.  Babcock,  2  Woodb.  &  M.,  302. 
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VII.  Altebation  of  Conteacts. 

§  14Si8.  Alt^^ratlons  In  bonds.— The  tearing  off  of  the  seals  of  a  bond  by  the  obligor  is 
Dot  Buch  an  alteration  as  will  avoid  it     Cutts  v.  United  States,  1  QalL,  71. 

§  ltfi9.  If  the  seal  to  a  written  instrument  is  torn  off  with  the  assent  of  the  obligee,  either 
by  niistalie  or  by  fraud,  or  imposition  practiced  by  tlie  obligor,  it  may  still  be  declared  on  as 
ationd,  and  the  obligee  can  recover.     United  States  v,  Spaulding,  2  Mason,  483. 

§  10S0.  A  bond  forty  years  old  appeared  to  have  been  altered  by  substituting  Virginia  for 
Norlh  Carolina,  and  the  signature  of  the  obligor  seemed  to  have  been  scratched  out  and  re- 
written. There  being  no  proof  that  these  alterations  were  made  by  the  obligee,  and  no  motive 
which  would  lead  him  to  make  them  being  apparent,  and  it  appearing  that  they  could  not  in 
any  sense  increase  the  obligation  of  the  obligor,  or  increase  the  interest  of  the  obligee,  it  was 
held  that  the  alterations  did  not  affect  the  validity  of  the  bond.  If  the  alterations  had  in- 
creased the  sum  to  be  paid,  or  the  quantity  of  land  to  be  conveyed,  or  had  shortened  the 
time  within  which  the  obligation  was  to  be  discharged,  a  motive  might  have  been  assigned 
for  the  alteration,  and  the  part  altered  being  material,  it  would  have  vitiated  the  bond.  Wal- 
ton 17.  Coulson,  1  McL.,  132. 

§  1(>SI.  After  a  bond  was  given  by  consent  of  all  parties,  the  name  of  one  of  the  obligors 
was  erased  and  another  substituted.  Held,  that  the  alteration  did  not  invalidate  the  bond. 
At  common  law  an  alteration  or  addition  in  a  deed,  as  by  adding  a  new  obligor,  or  an  erasure 
in  (he  deed,  as  by  adding  a  new  obligor,  if  done  with  the  consent  and  concurrence  of  all  the 
parties  to  the  deed,  does  not  avoid  it;  and  this  is  equally  true  whether  the  alteration  or  erasure 
be  made  in  pursuance  of  an  agreement  and  consent  prior  or  subsequent  to  the  execution  of 
the  deed.    (Livinqston,  J.,  dissented.)    Speake  v.  United  States,  9  Or.,  80i 

g  1082.  It  seems  that  if  seals  are  subsequently  aflixel  by  the  obligee  to  names  signed  to  a 
bond,  then  such  scaling  is  such  an  alteration  that  it  renders  the  bond  invalid,  but  that  if  the 
alteration  is  made  by  a  stranger  it  is  immaterial.     United  States  v.  Linn,  1  How.,  110. 

§  1G88.  Alterations  in  a  bond  by  changing  the  state  of  the  .obligor  a  residence,  and  erasing 
and  writing  in  again  the  obligor's  name,  made  subsequently  to  the  death  of  the  obligee,  do 
not  enlarge  or  affect  the  liabilities  of  the  obligor,  and  are  immaterial.  Where  such  bond  was 
for  a  time  in  the  possession  of  parties  holrling  adversely  to  the  bond,  it  will  be  presumed  that 
the  alterations  were  made  at  that  time.     Coulson  v.  Walton,  9  Pet.,  78. 

§  16S4.  An  interlineation  made  in  the  bond  of  a  collector  after  it  was  signed  by  the  surety, 
by  which  certain  additional  tluties  were  required  of  the  collector,  is  such  an  alteration  as  dis- 
charges the  bond  not  only  as  to  the  conditions  inserted,  but  as  to  the  conditions  embraced  in 
it  at  the  time  it  was  signed.  The  alteration  renders  the  contract  void.  Miller  v,  Stewart,  4 
Wash.,  28. 

§  1685.  Two  persons  signed  their  names  as  sureties  to  a  printed  form  of  a  bond  in  which 
none  of  the  blanks  were  filled  and  before  it  was  signed  by  the  principaL  Tlie  bond  was  after- 
wards filled  up,  but  without  the  express  direction  or  assent  of  either  of  the  sureties.  IlekU 
that  as  to  the  sureties  the  bond  was  void.     United  States  t\  Nelson,  2  Marsh.,  69. 

§  168ft.  An  alteration  made  in  a  bond  by  a  clerk  in  the  custom-house,  who  was  a  witness 
to  it,  by  erasing  one  word  and  substituting  another,  which  made  the  bond  sensible  and  unam- 
biguous, and  which  made  it  as  it  was  intended  to  be  by  the  parties,  was  held  not  to  be  mate- 
rial and  not  to  avoid  the  bond.     United  States  v.  Hatch,  1  Paine,  342. 

§  1687.  Alterations  in  eommereial  paper.— The  alteration  of  a  note,  whereby  the  time  of 
payment  is  extended,  does  not  make  the  note  void  as  against  the  maker.  Union  Bank  v. 
Cook,  2  Cr.  C.  C.,  218. 

§  1088.  If  a  note  is  drawn  payable  in  sixty  days,  and  so  indorsed  is  presented  at  a  bank  for 
discount  and  is  there  altered  to  forty-five  days  at  the  request  of  the  bank,  such  alteration 
renders  the  note  void  as  to  all  the  parties  not  authorizing  it,  or  ratifying  it  thereafter.  Bank 
of  Washington  v.  Way,  2  Cr.  C.  C,  250. 

§  1689.  An  alteration  of  a  note  by  the  erasure  of  the  words  indicating  the  place  of  pay- 
ment is  not  a  material  alteration.  The  rights  of  the  maker  are  enlarged  thereby  and  in  no 
way  limited,  and  he  has  no  right  to  complain.     Major  v.  Hansen,  2  Biss.,  198. 

g  1690.  Where,  after  a  note  is  made  and  delivered  to  the  payee  at  a  place  in  Pennsylvania, 
the  words  **  Washington,  D.  C,"  are  added  to  the  signaiure  without  the  maker^s  knowledge 
and  consent,  for  the  purpose  of  using  such  words  as  a  part  of  the  date  of  the  note  for  the 
purpose  of  making  it  negotiable  according  to  the  laws  of  such  District,  then  such  alteration 
is  such  a  material  alteration  as  makes  the  note  void.  Commercial  &  Farmers*  Bank  v.  Pat- 
terson. 2  Cr.  C.  C.  H48. 

g  1G91.  An  alteration  of  the  date  of  payment  in  any  commercial  paper  is  a  material  altei^ 
ation,  and  if  made  without  the  consent  of  the  party  to  be  charged  it  extinguishes  his  liabil- 
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ity.  The  law  regards  such  security  after  it  is  altered  as  an  entire  forgery  with  respect  to  the 
party  whD  has  not  consented,  and  so  far  as  he  is  concerned  it  deals  accordingly.  Wood  v. 
Steelo.  6  Wall..  81. 

§  1G02.  Alteration  !n  deeds.— The  testimony  of  witnesses,  that  a  deed  has  been  altered  by 
erabing:  the  name  of  the  grantee  and  inserting  another,  will  not  affect  the  validity  of  the 
deed  when  it  appears  from  an  in8i>ection  of  the  deed  that  there  has  been  no  such  alteration, 
and  that  the  witnesses  are  laboring  under  an  obvious  mistake  of  fact.  Tucker  t\  Oimes,*  1 
MacArth.,  654. 

§  1(>93«  While  a  deed  is  in  force  between  parties  both  must  resort  to  it  to  ascertain  their 
rights,  and  cannot  claim  such  rights  from  any  inferior  or  different  source.  Any  action  to 
enforce  the  provisions  of  such  deed  must  be  upon  the  instrument  itself.  But  where  the  terms 
of  the  contract  as  contained  in  the  deed  have  been  altered  or  modiiied  by  agi'eeraent  of  the 
parties,  actions  originally  arising  out  of  the  deed  may  be  varied  in  conformity  with  such  new 
agreements.     Fresh  v.  Gilson,*  16  Pet,  327. 

§  1094.  A  Mexican  grant  was  altered  while  in  the  hands  of  the  claimants^  and  though 
apparent  on  the  face  of  the  paper  the  alteration  was  unexplained.  The  supreme  court  re* 
fused  to  confirm  the  grant  for  this  and  otlier  reasons.  United  States  v.  G^albraitli.  22  How.,  96, 

g  1G9».  Written  contract  altered  by  oral  one.—  When  parties  have  reduced  their  contracts 
to  writing,  conversations  controlling  or  changing  their  stipulations  are,  in  the  absence  of 
fraud,  no  more  received  in  a  court  of  equity  than  in  a  court  of  law.  WilLird  v,  Tayloe,  8 
Wall..  573. 

§  1C96.  A  written  contract  sometimes  may  be  varied  by  a  subsequent  oral  agreement  rest" 
ing  on  a  new  consideration.    Emerson  v.  Slater,  23  How.,  2S  (§§  1785-90). 

^*  1GS7.  In  trover  for  certain  notes  the  defendant  proved  an  oral  agreement  that  be  was  to 
retain  the  notes  as  counter  security,  and  it  was  held  that  the  oral  agreement  controlled  a 
written  agreement  to  return  the  notes  on  demand.     Mcintosh  v.  S^ncmerF,*  1  Cr.  C.  C,  41. 

§  1G98.  A  written  contract  may  be  modified,  and  either  enlarged  or  restricted  by  a  subse* 
quent  valid  parol  agreement.  But  if  such  parol  agreement  enlarged  the  original  contract, 
and  extended  it  to  matters  not  before  embraced  in  it,  then  the  rights  of  the  parlies  in  respect 
thereto  arise  under  the  parol  contract  and  are  determined  by  it.  It  is,  in  this  event,  a  new 
contract,  and  it  is  a  parol  contract,  though  it  may  refer  for  part  of  its  terms  to  another  con- 
tract in  writing  of  the  ja me  character  existing  between  the  parties;  but  such  reference  does 
not  make  the  new  contract  a  written  contract,  nor  does  it  alter  the  meaning,  force  or  opera- 
tion of  the  written  contract.     Hening  v.  United  States  Ins.  Co.,  2  Dill.,  37. 

§  1609.  Contract  ander  seal  varied  by  gnbseqnent  parol  one— Whatever  the  rule  at  law 
may  once  have  been,  it  is  now  the  rule  in  equity  that  the  terms  of  a  contract  under  seal  may 
be  varied  by  a  subsequent  parol  agreement.     Canal  Co.  v,  Ray,  11  Otto,  522  (§  1351). 

§  1709.  Parol  aathorlly  to  alter  a  sealed  Ingtruiuent.— A  parol  authority  is  adequate  to 
authorize  ap  alteration  or  addition  to  a  sealed  instrument,  or  the  filling  of  blanks  left  in  it  at 
tile  time  of  execution.     Drury  v,  Foster,  2  WalL,  ^S, 

^  1701.  Lease  ander  seal  varied  by  subsequent  final  settlement.— A  lease  under  seal  may 
be  put  an  end  to  by  a  new  agreement  in  relation  to  the  same  premises  in  the  nature  of  a  final 
Si*ttlement,  which  has  received  the  sanction  of  a  court  of  chancery  and  has  been  performed 
by  the  party  who  sets  up  the  new  agreement.    Scott  t*.  Hawsman,  2  McL.,  181. 

§  1702*  A  material  alteration  of  a  written  instrument  renders  it  void.  The  agent  of  an 
insurance  com^Kiny  negotiated  a  loan  from  it  to  B.  B.  forwai*ded  a  proper  mortgage  there- 
for, and  by  agreement  was  to  receive  in  return  the  amount  of  the  loan  in  drafts  to  his  order. 

At  the  request  of  the  agent.  B.  signed  a  pruited  order  in  blank,  which  read:  **  To : 

Pay  to  — , dollars,  on  account  of ,  in  drafts  to  the  ordef  of •" 

The  signature  of  B.  was  in  the  last  blank,  immediately  after  the  printed  word.  The  agent 
promised  to  fill  out  the  blanks  and  obtain  the  money  for  him ;  but*  in  filling  the  blanks,  he 
erased  the  words  *Mn  drafts  to  the  order  of."  and  wrote  instead,  **in  current  fuuda*'  The* 
agent  drew  the  money  and  absconded.  Held,  that  the  alteration  by  the  agent  vitiated  the 
order,  and  that  the  loss  must  fall  on  the  company.  Angle  v.  Northwestern  Mutual  Life  Ins. 
Co.,  2  Otto,  885. 

^  1 703.  Alteration  dlschargea  surety.—  A  surety  cannot,  either  at  law  or  in  equity,  be 
bound  fui-ther  than  he  is  by  the  very  terms  of  his  contract;  and,  if  the  parties  to  the 
original  contract  think  projier  to  change  its  terms  without  the  consent  of  the  surety,  he  is 
discharged.    Miller  v.  Stewart.  4  Wash.,  28. 

^  1704.  Alterations  In  a  contract  oxcnse  a  gnarnntor,  unless  made  with  his  consent.  So 
where  E.  guarantied  the  credit  of  R.  in  a  contract  between  him  and  D.,  and  these  two  subse- 
quently altered  the  mode  of  payment  under  the  contract,  without  consent  of  E.,  it  was  held 
that  E.  was  excused  from  liability  as  guarantor.  Edmondston  v,  Drake,  5  Pet.,  024  (gg  ^17- 
820). 
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g§  17a5-1710*  CONTRACra 

§  1705.  Patty  prodncin^  instrament  must  aeconnt  for  alteratloDs«^  It  seems  that  where 
any  suapicioD  is  mised  as  to  the  genuineness  of  an  altered  instrument,  whether  it  l)e  apparent 
on  inspection  or  meule  so  by  extraneous  evidence,  the  party  producing  the  instrument  and 
claiming  under  it  is  bound  to  remove  the  suspicion  by  accounting  for  the  alteration.  Smith 
iv  United  States,  2  Wall.,  232. 

§  1 70G»  — —  prestlmptloD* —  Where  an  alteration  is  apparent  in  a  contract  it  is  incumbent 
tip  in  the  party  setting  up  the  contract  to  account  for  and  explain  the  alteration,  and  not  having 
explained  it,  it  must  bo  presumed  that  the  alteration  was  made  after  the  executiou  of  the 
contract*    The  Cypress*  Bl.  &  How.,  87. 

g  1707.  Presnmptlon  as  to  interlineationd  and  erasnrcs.— Where  a  material  erasure  and- 
interlineation  are  found  in  a  deed  or  in  a  settled  account,  the  presumption  is  that  it  was  made 
after  execution,  and  is  sufficient  to  avoid  the  deed  upon  a  plea  of  non  estfactunu  Prevost  r. 
Grata,  Pet.  C.  C,»  369. 

§  1 70S.  If  an  interlineation  in  a  contract  is  in  itself  suspicious,  if  it  appears  to  be  contrary  to 
the" probable  meaning  of  the  instrunient  as  it  stood  before  the  insertion  of  the  interlined 
worils,  or  if  it  is  in  a  handwriting  dififerent  from  the  body  of  the  instrument,  or  it  appears  to 
have  been  written  in  a  different  ink,>-^iu  all  such  cas^s,  if  the  court  considers  the  interline- 
ation suspicious  on  its  face,  the  presumption  will  be  that  it  was  an  unauthorized  alteration 
^fter  execution.  On  the  other  hand,  if  the  interlineation  appears  in  the  Usual  handwriting 
with  the  original  instrument  bears  no  evidence  on  its  face  ol  having  been  made  subsequent 
to  the  execution  of  the  instrument,  and  especially  if  it  only  makes  clear  what  was  the  c^ vident 
intention  of  the  parties,  the  law  will  presume  that  tt  was  made  in  good  faith  and  t>efore 
execution.    Cox  t\  Palmer,  1  McC,  434. 

§  17C0.  The  fact  of  alteration  for  the  jury  — Materiality  for  the  court,— The  question 
whether  or  not  an  alteration  lias  been  made  in  a  written  contract  is  one  of  fact  for  the  jury. 
The  question  whether  or  not  an  alteration  is  material  is  a  question  of  law  for  the  court.  Steele 
i\  Spencer,  1  Pet.,  560;  Wood  v.  Steele,  6  Wall.,  81. 

§1710.  Changes  asBonted  to  by  the  other  party.— Where  the  changes  in  a  contract 
necessarily  imply  an  increased  price,  and  the  employer  e^tpressly  authorizes  it,  or  silently 
with  full  knowledge  assents  to  it,  then  he  is  bound  to  pay  the  increased  price.  Huston  o. 
United  States,*  Dev.,  57  (174). 

§1711.  Alteratior  against  the  Interest  of  the  party  claiming  under  It.—  An  alteration  of 
an  instrument  which  is  obviously  against  the  interest  of  the  person  claiming  under  it  cannot 
b:)  imputed  to  him,  and  is  consequently  immaterial  as  to  him.  United  States  D.  De  Haro,  22 
How.,  2^ 

§  1712„  An  oral  alteration  In  an  oral  contract  made  by  consent  of  parties  aftef  the  mak- 
ing of  ihe  contract  becomes  a  part  of  it.     Walker  D.  Johnson,  6  OttOs  421  (§.:$  1792-96). 

§  1718.  Change  in  quantity  and  price  of  tea  sold  not  a  change  as  to  qaallty.—  If  a  contract 
be  entered  into  for  the  delivery  of  a  certain  quantity  and  quality  of  tea  at  a  certain  price,  a 
subsequent  change  in  the  quantity  and  price  does  not  change  the  obligation  of  the  contract  as 
to  the  quality,  unless  it  appears  that  such  was  the  intention  of  the  parties.  Youqua  v.  Nixon,* 
Pet.  C.  a,  223. 

§1714.  Alteration  supersedes  prior  proposed  termg^— Wliere  negotiations  have  been 
pending  for  the  supi^Iy  of  certain  articles,  and  an  alteration  is  made  in  the  proposed  terms^ 
though  under  protests  the  parties  cannot  be  heard  to  deny  that  it  did  not  supersede  the  pro- 
pose J  arrangement.     Parish  v.  United  States,  8  Wall.,  490. 

§  1715»  Modification  as  affecting  third  party.— Where  a  written  contract  provides  for 
t'.ie  security  up  to  a  certain  amount  of  pereons  making  advances  contemplated  by  the  con- 
t;*act,  no  modification  of  the  contract  will  alfect  the  right  of  the  third  party  making  such 
advances  to  the  contemplated  security,  whether  such  modification  is  made  before  or  after 
tbe  making  of  the  advances.    Hubbard  v.  Beelew,*  10  Fed.  R.,  849. 

^  §1716.  Amendment  construed  most  strongly  against  party  signing  it— Where  an 
amendmenc  to  a  contract  is  not  clear  in  its  terms,  and  is  signed  by  only  one  of  the  pai-ties,  it 
will  be  construed  most  strongly  against  the  party  signing  it,  especially  where  the  change  was 
made  for  his  accommodation,  and  the  construction  contended  for  corresponds  with  uhe  inten- 
tion of  the  party  suggesting  the  alteration  as  expressed  by  his  acts  thereunder.  Qarrlson  v. 
United  States,  7  Wall.,  690. 
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AS  AFFECTED  BY  THE  STATUTE  OF  PRAUDa  g§  1717-172*. 


VIIL  CoXTKAcrrs  as  Affected  by  the  Statute  ob*  Frauds* 

SUiniATiY  — -F^recti/cd  contract,  ^%  1T17,  1718.— Parf  performance,  %  1719.— Paro/  agreenterU 
between  mortgagor  and  mortgagee^  %  1720. — Varied  by  subsequent  agreement,  §  1721.— 
Agreement  to  accept  other  securities  in  lieu  of  a  mortgage,  §  17:i2.—  Settlement  of  division 
line,  §  ll23.^  Acceptance  of  part  of  goods,  §§  1724, 172o,^  Memorandum  of  sale,  ^§  1726- 
1730.—  Original  undertaking;  parol  eoidencs,  §  1731.— ^.^luY^  ufill  not  enforce  contract, 
%  nZ2.-^  Agreement  to  pap,  in  consideration  of  forbearance,  §  1783.— Promwc  fa  pay  a 
check,  $5  1734. —  Object  of  promisor  to  subserve  some  purpose  of  his  own,  §  17. 5.— Ca»- 
tract  to  man^y,  §  \l\iQ,-^  Agreement  not  to  be  performed  within  a  year,  §g  1737,  1733. 

§  1 717.  The  execution  of  a  contract  takes  it  out  of  the  statute  of  frauds;  and  the  question 
of  MThether  the  contract  has  been  executed  i»  one  for  the  jury.  Weightman  v^  Caldwell^ 
g 1730. 

§  1 718.  Wliere  a  contract  has  been  performed  by  both  parties,  except  as  to  a  formal  act  by 
one,  the  latter  cannot  sot  up  the  statute  of  frauds  as  a  defeUse  against  the  performance  of 
that  formal  act.    Swain  v.  Seamens,  ij^^  1742-40. 

g  17 10.  If  part  performance  is  relied  on  to  take  a  conlrafet  out  of  the  statute  of  frauds,  the 
party  must  show  by  clear  and  satisfactory  proof  the  esiistence  of  the  contract  as  laid  in  the 
pleading,  and  the  act  of  part  performance  must  be  of  the  identical  contract  set  up  and  alleged^ 
The  terms  of  the  contract  must  be  clearly  proved  or  admitted.  A  sufHcicnt  part  performance 
must  be  made  out  to  show  that  fraud  and  injustice  xtould  be  done  tf  the  contract  was  held  to 
be  inoperative,  and  the  acts  of  part  perf(Trmance  must  be  such  as  are  referable  to  the  contract 
and  consistent  with  it.  The  part  performance  must  be  substantial  and  not  merely  ancillary 
or  preparatory.  It  must  be  an  act  which  would  not  have  been  done  but  for  the  contract  $ 
and  it  must  be  directly  in  prejudice  of  the  party  doing  the  act,  wha  mast  himself  be  the  party 
calling  for  the  completion  of  the  contract.     Williams  v,  Morris,  Jig  175")-50.     See  §  18o8. 

S  17iO.  Tapravea  parol  agreement  between  a  mortgagor  and  mortgagee,  pending  forre^ 
closure  proceedings  in  which  the  mortgagee  became  the  purchaser,  that  the  mortgagor  should 
make  no  defense,  but  allow  the  sale  to  take  place;  tliat  the  mortgagee  should  slill  hold  tho 
premises  as  security  for  the  mortgage  debt,  and  when  the  rents  had  been  sufficient  to  discharge 
the  same,  reconvey  the  premises  to  the  mortgagor;  and  that  the  grantee  of  the  mortgagee 
took  with  knowledge  of  these  facts,  paying  the  amount  of  the  debt  to  the  mortgagee,  and 
entering  into  the  same  agreement  ns  to  his  interest  remaining  a  mortgage  interest  only,  the 
same  degree  of  proof  is  required  as  is  required  in  oi'derto  reform  a  written  instntnientr  on  the 
ground  that  by  mistake  it  does  not  correctly  set  forth  the  intention!  of  the  parties.  If  the  evi-* 
dence  is  not  plain  and  concrlusive,  the  presumption  from  the  deeds  cannot  be  Overcome.  If 
the  equity  of  redemption  of  the  mortgagor  is  not  kept  alive  by  the  agreement,  the  agreement, 
being  one  creating  Ijy  parol  a  trust  or  interest  in  lands,  cannot  be  sustained  under  the  statute 
of  frautls.     Howland  v.  BLike,  gJ5  1740-41.     fc'ee  .i?  180i<. 

g  1 721.  A  written  contract  within  the  statute  of  frauds  cannot  be  varied  by  any  subsequent 
ag^reenient  unless  such  new  agn>ement  is  also  in  writings  And  the  rule  is  the  same  at  law  and 
in  equity,    Swain  v.  Seaniens,  g,^  174'i-46. 

g  1723.  Although  under  the  local  law  the  fee  of  mortgaged  premises  remains  in  the  mort-' 
gagor  till  after  foreclosare  and  sale,  a  stipulation  by  the  mortgagee  to  accept  fire  insunince 
policies  on  a  saw-mill  in  place  of  a  mortgage  is  an  agreement  for  the  surrender  of  an  '* estate 
or  interest  in  lands.''  and  therefore  within  the  statute  of  fi-auda.    Ibid*    See  g  1808. 

g  li2»).  The  division  line  between  two  parcels  of  land  was  in  dispute,  and  the  parties  orally 
agreed  to  settle  the  true  line  by  reference  to  a  surveyor;  bothrKirties  afterwards  accepted  tho 
line  as  determined  by  him.  Held,  that  tlie  agreement  was  not  affected  by  the  statute  of  frauds. 
Boyd  V.  Graves,  ?:§  1747-4&. 

^  1724.  Defendants  bought  liquors  of  plain  tills,  who  furnished  as  part  of  the  goods  sold 
certain  copyrighted  labels  for  bottles  >  these  labels  were  delivered  to  one  defendant  at  his  hotel 
in  New  Turk  city,  while  the  liquors  were  forwarded  to  Michigan.  Held,  that  the  jury  wexm 
authorized  to  find  an  acceptance  and  receipt  of  part  of  the  gooda  sold  sufficient  to  satisfy  the 
statute  of  frauds.    Garfield  v.  Paris,  g§  1749^1. 

g  1 725.  Certain  goods  were  weighed  in  vendee^s  presence,  the  precise  articles  agreed  on^ 
the  shrinkage  determined,  and  at  vendee's  request  the  articles  were  Bet  apart  and  marked  with 
his  name ;  he  was  to  take  tliem  away  when  he  chose.  While  still  stored  in  the  vendors  ware* 
house  the  goods  were  destroyed  by  fire.  Held,  that  there  bad  been  an  acceptance  and  xeceipt 
of  the  goods  sufficient  to  satisfy  the  statute  of  frauds.    Ex  parte  Safford,  i^j  1752-08. 
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§9 1720-1782.  CONTRACTa 

§  1720b  The  following  memorandum: 

•'  New  York,  July  10,  1DC7. 

**  Sold  for  Messrs.  Butler  &  Co.,  Boston,  to  Messrs.  A,  A.  Thomson  &  Co.,  New  York,  seven 
hundred  and  live  (705)  packs  first-quality  Russia  sheet-iron,  to  arrive  at  New  York,  at  twelve 
and  three-quarters  (12^4)  cents  per  pound,  gold,  cash,  actual  tare.    Iron  due  about  Sept,  1,  'G7. 

♦*  White  &  HaZZard,  Brokers." 
proved  to  have  been  made  and  signed  by  the  agents  of  poth  parties,  is  suiBeient  under  the 
statute  of  frauds  to  bind  the  purchaser  although  it  does  not  recite  any  purchase.     It  recites 
a  sale,  and  there  cannot  be  a  sale  without  a  purchase.     Nor  is  there  any  objection  to  it,  as  a 
contract  of  purchase,  upon  common  law  principles,     Butler  t^.  Thomson,  g  1754.     See  §  1821. 

§  1727*  In  a  contract  for  the  sale  of  lands,  the  writing,  in  order  to  satisfy  the  statute  of 
frauds,  must  be  such,  either  in  itself  or  by  reference  in  it  to  something  else,  that  the  essential 
terms  of  the  contract  can  be  ascertained  from  it.  It  must  mention  the  price,  and  not  be  so 
ambiguous  as  to  leave  it  in  doubt  what  land  is  the  subject  of  the  purchase.  Such  a  writinfc 
as  the  following:^ 

.  **  Received  of  Thomas  B.  Florence  forty  dollars,  to  be  accounted  for  in  the  settlement  for 
the  purchase  of  the  property  at  the  corner  of  Pennsylvania  avenue  and  17th  street,  now  ia 
his  occupancy  and  sold  by  me  to  him,  Jas.  Williams. 

«•  Washington,  Jan,  i,  285?,** 

Or  the  following: 

"  WashInoton,  May  1,  1857. 

''Received  of  Thomas  B.  Floi'ence  one  hundred  dollars,  on  account  of  purchase  of  building 

17th  St.  and  Pa.  av.    $100.  • 

"  Jas.  Williams," 

is  not  sufficient  to  satisfy  the  statute*    Williams  t).  Morris,  g§  1755--59. 

g  172$.  A  writing  which  in  no  way'indicates  the  vendor  is  not  a  memorandum  of  the  con- 
tract sufficient  to  saiisfy  the  statute  of  frauds  of  New  Hampshire.  Grafton  v.  Cnmmings, 
g§  1760-01. 

g  1729.  The  following  memorandum: 

"Sept.  19.     W.  W.  Goddard,  13  mos. 

Three  hundred  bales  S.  F.  drills 7y 

One  hundred  cases  blue  do 8^ 

**  Credit  to  commence  when  ship  sails,  not  after  Dec.  1,—  delivered  free  of  charge  for 

truckage. 

*'  The  blues,  if  color  satisfactory  to  purchasers. 

"  R.  M.  M. 

"  W.  W.  G." 

was  held  to  be  sufficient  to  satisfy  the  Massachusetts  statute  of  frauds.    Salmon  Falls  Manuf. 

Co.  r.  Goddard,  «:g  1763-07. 

g  1 730.  A  memorandum,  to  be  sufficient  to  satisfy  the  statute  of  frauds,  must  contain  all 
the  eKseiitial  terms  of  the  conti'act.  A  statement  of  the  consideration  is  one  of  these  terms.  An 
administrator  licensed  to  sell  real  estate  at  auction,  and  who  acts  as  auctioneer  at  the  sale, 
has  no  implied  authority  to  make  a  memorandum  binding  upon  the  purchaser  at  such  sale. 
Smith  r.  Arnold,  JSg  176S-71. 

g  17S1.  Defendant  agreed  to  ship  plaintiffs  fi' e  hundred  boxes  stigar,  in  consideration  that 
they  would  allow  one  George  D'  vVolf  to  tlraw  on  them  for  one  hundred  thousand  francs. 
In  the  action  upon  this  contract,  defendant  claimed  that  it  was  an  agreemept  to  pay  the 
debt  of  another,  and  consequently  within  the  statute  of  frauds.  To  satisfy  the  statute  plaint- 
iffs introduced  a  letter,  as  follows: 

"  New  Yorjb;  November  15,  1825. 
**Mr.  James  D'Wolf,  Jr,: 

••  Dear  Sir  — You  will  please  ship  for  my  account,  on  board  such  vessel  as  I  shall  direct,  five 
hundred  boxes  white  Havana  sugar,  consigned  to  Messrs.  Habaud,  Brothers  &  Co.,  Marseillesi 
and  oblige  your  friend  and  obedient  servant  » 

(Signed)        "Geobob  D'Wolf. 

"Agreed  to.    (Signed)    James  D'Wolp,  Jr." 

Defendant  contended  that  this  letter  contained  no  contract  binding  on  him,  and  that  its 
defects  could  not  be  supplied  by  parol  evidence.  It  seems  that  defendant's  agreement  was 
an  original  one  and  not  within  the  statute,  and  held  that,  under  the  law  of  New  York,  parol 
evidence  was  admissible  to  show  the  consideration.  D^Wolf  v,  Rabaud,  g§  1773-75.  See 
g  1709. 

g  1 782.  Equity  will  not  enforce  an  oral  contract  to  pay  the  debt  hf  another,  although  the 
making  of  the  contract  is  admitted,  in  the  answer  to  the  bill  in  equity,  if  at  the  same  time  de> 
fendant  sets  up  and  relies  on  the  statute  of  frauds  as  a  defense.  Thompson  v.  Jameeson, 
81770. 
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§  1733.  Plaintiffs  held  a  judgment  against  one  W.,  secured  by  levy  on  his  real  estate.  In 
consideration  that  th«y  would  release  such  levy,  forbear  to  collect  a  certain  portion  of  the 
judgment,  and  give  time  for  the  payment  of  the  balance,  defendant  orally  pn^mised  to  pay 
said  balance  at  the  end  of  the  time.  Jfe/d,  that  defendant's  promise  was  original  and  not 
collateral,  and  hence  need  not  be  in  writing  under  the  statute  of  frauds.  Stewart  v.  Hinkle, 
gg  1777-79. 

§  1734.  Plaintiff  presented  to  defendant  a  check  drawn  upon  it  by  B.,  who  at  the  time  had 
DO  funds  on  deposit  with  defendant.  In  consideration  that  plaintiff  wou'd  deposit  the  check 
in  some  other  bank  in  the  city  and  so  present  it  through  the  clearing-house,  defendant  orally 
promised  to  pay  the  check.  Held,  that  such  promise  was  one  to  pay  the  debt  of  another  and 
therefore  void  under  the  statute  of  frauds.  Morse  v,  Massachusetts  National  Bank,  g§  17b(^-8i. 
See  ^  1709. 

§  1 735.  Whenever  the  main  purpose  and  object  of  the  promisor  is  not  to  answer  for  another, 
but  to  subserve  some  pecuniary  or  business  purpose  of  his  own,  involving  either  a  benefit  to 
himself,  or  damage  to  the  other  contracting  party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another,  and  although  the  per- 
formance of  it  may  incidentally  have  the  effect  of  extinguishing  that  liability.  'In  November, 
1854,  plaintiff  agreed  with  defendant  to  complete  the  bridges  along  the  line  of  a  Certain  rail- 
road, and  defendant  agreed  to  pay  him  certain  sums  in  cash  and  other  sums  in  notes.  Before 
that  date  plaintiff  had  made  a  contract  with  the  railroad  company  to  build  the  bridges,  but 
at  (hat  time  the  company  was  insolvent  and  in  default,  and  plaintiff  had  stopped  work  on 
his  contract,  ife/d,  that  defend  an  t*s  promise  was  original  and  was  not  an  *' undertaking  to 
answer  for  the  debt,  default  or  miscarriage  of  another."  Emerson  v.  Slater,  gg  1785-90.  See 
§1799. 

§  1783.  A  contract  to  marry,  which  is  not  by  its  terms  to  be  performed  within  a  year,  is 
within  the  statute  of  frauds,  and  must  be  in  writing.  UUman  v,  Meyer,  g  1791.  See  ^§  1^0» 
1823. 

§  1737.  When  it  appears  from  a  contract  itself  that  it  is  not  to  be  performed  within  a  year 
from  its  inception,  and  is  not  intended  to  be  performed  within  that  time,  such  contract  is 
within  the  statute  of  frauds;  if  it  is  one  which  may  be  so  performed  or  one  which  plaintiff 
may  require  defendant  to  perform  within  a  year,  then  it  is  not  within  the  statute.  Walker 
r.  Johnson,  gg  1793-96. 

§  1 73H.  An  agreement  not  to  be  performed  within  one  year  from  its  date  was  signed  by 
plaintiff  but  not  by  defendant,  and  then  delivered  to  defendant,  who  retained  continuous  pos- 
session of  it  until  suit  brought.  About  two  years  after  date  of  the  agreement  and  while 
plaintiff  was  executing  it,  defendant  wfote  two  letters  to  him,  in  both  of  which  he  referiM 
to  '*  the  agreement,*^  and  declared  his  intention  to  adhere  to  it.  Held^  that  the  agreement 
was  not  void  by  the  statute  of  frauds.    Beckwith  v.  Talbot,  g.^  1797-98. 

[Notes.— See  §§  1799-1854.  J 

WEIGHTMAN  t?.  CALDWELH* 
(4  Wheaton,  85-89.     1819.) 

Erbob  to  the  Circuit  Court  for  the  District  of  Columbia. 

m 

Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  The  suit  below  was  instituted  on  a  promissory  note 
by  the  defendant  in  error.  Although  it  is  in  fact  an  indorsed  note,  and  so  de- 
clared on,  yet  it  is  admitted  to  have  originated  in  a  negotiation  between  the 
maker  and  indorser;  and  whatever  difense  would  be  good  as  against  the  prom- 
isee is  admitted  to  be  maintainable  against  this  indorser,  the  indorser  standing 
only  on  the  ground  of  a  security  or  ordinary  collateral  undertaker  to  the 
maker.  The  defense  set  up  is  the  statute  of  frauds,  not  under  the  supposition 
that  a  promissory  note  is  a  contract  within  the  statute,  but  on  the  ground  that 
this  note  was  given  for  a  consideration  which  was  vofd  under  the  statute.  The 
case  was  this:  Caldwell  having  an  interest  in  a  cargo  aSoat,  agrees  with 
Weightman  for  the  sale  of  it,  and  Weightman  signs  the  following  memoran- 
dum, expressive  of  the  terms  of  their  agreement: 

'^  John  Weightman  agrees  to  purchase  the  share  or  interest  of  Elias  B.  Cald- 
well in  the  cargo  of  the  ship  Aristides,  W.  P.  Zantzinger,  say  $2,522.83,  at 
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fifteen  per  cent,  advanced  on  said  amount,  payable  at  five  months  from  this 
date,  and  to  give  a  note  or  notes  for  the  same,  with  an  approved  indorser. 

*'  Washington^  May  £0,  1816.  '  John  Wkiohtman." 

In  compliance  with  that  agreement,  Weigh tman  gives  his  note  for  the  sum 
agreed  upon,  which  is  afterwards  renewed,  and  this  note  taken  on  which  this 
action  is  instituted.  At  the  trial  below,  Weigh tman's  counsel  moved  the  court 
to  instruct  the  jury  that  ^Mf  no  bargain  or  agreement  for  the  sale  of  the 
plaintiff's  share  of  the  said  ship  Aristides,  nor  any  note  or  memorandum  in 
writing  of  the  same,  was  ever  signed  by  the  plaintitf,  binding  him  in  writing  to 
sell  bis  said  share  to  defendant,  and  if  defendant  did  never  actually  i*eceive  or 
accept  any  part  of  said  cargo,  and  gave  nothing  in  earnest  to  bind  said  bar- 
gain or  in  part  payment,  and  if  plaintiff  has  never  made  or  tendered  any 
written  transfer  or  bargain  of  his  said  share  to  the  defendant;  but  if  the 
entire  obligation,  reciprocally  binding  plaintiff  to  sell  said  share,  was  verbal^ 
and  formed  the  sole  consideration  for  the  said  note,  then  there  is  no  adequate 
consideration  for  the  said  note,  and  plaintiff  is  not  entitled  to  recover  upon 
said  note."  This  instruction  the  court  refused  to  give,  but  instructed  the  jury 
that  if  they  should  be  of  opinion,  from  the  evidence,  that  the  defendant  ex- 
ecuted and  delivered  to  the  plaintiff  the  note  upon  which  this  action  is  brought, 
and  that  the  said  note  was  given  in  consideration-  of  the  purchase  of  the 
plaintiff's  share  or  interest  in  the  said  cargo  of  the  said  ship  Aristides,  as  stated 
in  the  aforesaid  writing,  etc.,  and  that  the  said  cargo  was  then  on  the  high 
seas  on  its  passage  from  France  to  the  United  States,  and  that  the  same  has 
since  arrived,  and  has  never  come  to  the  possession  of  the  plaintiff;  that  the 
plaintiff  had  an  interest  in  the  said  cargo,  and  that  the  defendant  never  de- 
manded of  the  plaintiff  any  written  assignment  of  his  share  of  the  said  cargo, 
then  the  statute  of  frauds  is  no  bar  to  the  plaintiff's  recovery,  and  that  the  said 
note  is  not,  by  reason  of  the  said  statute,  void  as  being  given  without  con- 
sideration. 

§  1739.  In  a  suit  on  a  note  given  for  the  price  of  goods^  where  the  statute  of 
frauds  is  set  up^  the  question  whether  the  contract  was  executed  is  far  tJie  jury. 

Taking  the  charge  prayed  for  and  the  charge  given  together,  they  appear  to 
make  out  the  following  case:  The  defendant  moved  the  court  to  instruct  the 
jury  that  the  note  which  was  the  cause  of  action  was  void  for  want  of  consid- 
eration, inasmuch  as  it  was  given  in  compliance  with  an  agreement  signed  by 
one  party  and  not  the  other,  and  which,  being  unattended  with  any  actual  de» 
livery  of  the  article  sold,  was,  as  he  contended,  void  under  the  statute  of  frauds. 
The  court,  without  denying  the  principles  laid  down  by  the  defendant,  submit 
the  whole  case  to  the  jury,  and  instruct  them  that  upon  that  evidence  they 
were  at  liberty  to  infer  an  actual  execution  of  the  agreement  by  both  parties, 
and  thus  take  the  case  entirely  out  of  the  operation  of  the  statute  of  frauds. 
Under  this  construction  of  the  bill  of  exceptions,  for  it  must,  like  all  other  in- 
struments, be  the  subject  of  construction,  we  are  decidedly  of  opinion  that  the 
judgment  below  must  be  affirmed.  Whether  right  or  wrong,  the  defendant 
had  all  the  benefit  of  the  law  that  his  ease  admitted  of,  and,  therefore,  this 
court  is  not  called  upon  to  express  a  judgment  on  its  correctness.  The  court 
below  were  clearly  right  in  submitting  the  question  of  execution  to  the  jury. 
If  there  had  ever  been  a  doubt  entertained  on  this  point,  it  is  now  removed  by 
numerous  adjudications. 

Judgment  aJjUrmed, 
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ROWLAND  V.  BLAKE. 
(7  Otto.  624-628.     1878.) 

■ 

Appeal  from  U.  S.  Circnit  Court,  Eastern  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts.— ;Tliis  suit  was  commenced  in  1873,  and  the  claim  may 
be  stated  thus:  In  1857  Isaac  Taylor  loaned  to  Eugene  Howland,  upon  a 
mortgage,  the  sum  of  $7,000,  to  enable  him  to  complete  the  erection  of  certain 
buildings  upon  premises  in  the  city  of  Racine,  the  entire  cost  of  which  was 
about  $24,000,  and  which,  when  completed,  produced  an  annual  rent  of  $2,200. 
Soon  after  the  buildings  were  completed  an  agreement  was  made  between  the 
parties,  which  was  carried  out,  that  the  possession  of  the  property  should  be 
surrendered  to  Taylor,  who  should  enter  into  possession  and  receive  the  rents 
until  the  net  proceeds  thereof  should  pay  the  principal  and  the  interest  of  the 
mortgage. 

In  1861,  while  thus  in  possession,  Taylor  commenced  a  suit  to  foreclose  his 
mortgage,  claiming  the  sum  of  about  $7,000  as  due  to  him.  Judgment  was 
rendered,  a  sale*bad,  and  Taylor  becoming  the  purchaser  for  the  sum  of  $9,300, 
a  deed  was  executed  to  him  by  the  sheriff.  It  is  claimed  that  while  this  fore- 
closure suit  was  in  progress,  it  was  agreed  that  Howland  should  make  no  de- 
fense, but  allow  a  sale  to  take  place;  that  Taylor  should  still  bold  the  premises 
as  security  for  the  payment  of  the  mortgage  debt,  and,  when  the  rents  bad 
been  sufficient  for  that  purpose,  reconvey  the  premises  to  Howland. 

It  is  alleged  that,  under  this  agreement,  Taylor  purchased  and  remained  ia 
possession  until  April,  1863 ;  that  about  that  time  he  desired  the  payment  of  his 
money,  and  requested  Howland  to  procure  some  other  person  to  advance  it;  that 
Howland  thereupon  informed  Blake  and  Elliott  of  all  the  facts  before  stated, 
requesting  them  to  advance  the  money  and  take  a  conveyance  from  Taylor;  that 
a  conveyance  to  them  from  Taylor,  absolute  in  form,  was  thereupon  made,  but 
upon  the  agreement  that  they  w^ould  pay  Taylor's  debt*  retain  the  premises  until 
the  rents  thereof  should  reimburse  them^  and  then  would  reconvey  the  premises 
to  Howland ;  that,  from  that  time  until  the  commencement  of  the  present  action 
against  them,  they  have  been  in  possession,  receiving  the  rents,  which  greatly 
exceeded  the  mortgage  debt,  with  interest,  taxes,  insurance  and  repairs.  An 
account  and  a  reconvevance  are  demanded. 

An  answer  on  oath  having  been  waived,  Clake  and  Elliott,  the  defendants, 
denied  all  the  equities  of  the  bill,  and  alleged  other  matters  in  defense.  Taylor 
died  in  November,  1865. 

At  the  hearing  upon  the  pleadings  and  proofs,  the  bill  was  dismissed  upon 
the  ground  that,  where  a  mortgage  had  been  foreclosed  by  action,  and  tbe 
equity  of  redemption  sold  by  a  decree  of  tbe  court,  and  an  absolute  title  given 
by  tbe  proper  officer  to  the  purchaser  at  such  sale,  evidence  to  show  that  a 
parol  agreement  was  made  pending  the  litigation,  by  which  the  interest  to  be 
obtained  under  the  sale  should  remain  a  mortgage  interest  only,  was  incompe- 
tent. Howland  appealed  to  this  court.  The  appellees,  in  addition  to  this 
ground  of  defense,  insist  that  the  evidence  does  not  establish  the  alleged  agree- 
ment, and  that  the  complainant  had  no  equity  of  redemption  in  the  premises 
after  the  22d  day  of  May,  1860,  when  his  interest  in  the  same  was  sold  by  tbe 
sheriff  of  Eacine  county  to  Daniel  P.  Ehodes  for  $1,000,  in  pursuance  of  a 
decree  of  the  circuit  court  of  that  county  in  proceedings  to  foreclose  the  lien 
of  Wiltsie  &  Hetrick  for  materials  used  in  erecting  the  buildings  on  the  said 
premises.    We  do  not  think  it  necessary  to  pass  formally  upon  tbe  legal  posi- 
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tion  assumed  by  the  circuit  court,  that  parol  evidence  is  not  admissible  to  im- 
peach a  title  acquired- at  a  judicial  sale,  nor  upon  the  contention  that  the  sale 
to  Khodes,  upon  the  proceeding  tp  foreclose  the  lien  of  a  material-man,  termi- 
nated any  alleged  interest  of  Rowland  in  the  property. 

§  1740.  To  refo7'm  a  written  instrument  on  the  ground  of  mistakey  the  burden 
of  yroof  is  on  the  party  seeking  the  relief  and  the  evidence  must  he  plain  and 
Gondiisive, 

The  case  ma.y  be  decided  upon  a  principle  governing  a  class  of  cases  of  the 
same  nature.  Among  them  are  the  following:  Where  a  written  instrument  is 
sought  to  be  reformed 'upon  the  ground  that,  by  mistake,  it  does  not  correctly 
set  forth  the  intention  of  the  parties;  or  where  the  declaration  of  the  mort- 
gagor, at  the  time  he  executed  the  mortgage,  that  the  equity  of  redemption 
should  pass  to  the  mortgagee;  or  where  it  is  insisted  that  a  mortgagor,  by  a 
subsequent  parol  agreement,  surrendered  his  rights.  •  These  and  the  case  we 
are  considering  are  governed  by  the  same  principle.  In  each  case  the  burden 
rests  upon  the  moving  party  of  overcoming  the  strong  presumption  arising 
from  the  terms  of  a  written  instrument.  If  the  proofs  are  doubtful  and  un- 
satisfactory;  if  there  is  a  failure  to  overcome  this  presumption  by  testimony 
entirel}'  plain  and  convincing,  beyond  reasonable  controversy,  the  writing  will 
be  held  to  express  correctly  the  intention  of  the  parties.  A  Judgment  of  the 
court,  a  deliberate  deed  or  writing,  are  of  too  much  solemnitj'  to  be  brushed 
away  by  loose  and  inconclusive  evidence.  Story,  Eq.  Jur.,  sec.  152;  Kent  v, 
Lasley,  24:  Wis.,  654;  Harrison  v.  Juneau  Bank,  17  id.,  340;  Harter  v.  Christoph, 
32  id.,  246;  McClellan  v,  Sanford,  26  id.,  595. 

In  this  case  the  evidence  falls  far  short  of  affording  this  satisfactory  convic- 
tion. It  is  not  necessary  to  say  that  the  complainant^s  claim  is  not  made  oat, 
or  that  such  claim  is  overthrown  by  the  evidence  of  the  defendants.  We  are 
all,  however,  of  the  opinion  that  the  presumption  of  the  deeds  is  not  overcome 
by  satisfactory  and  convincing  proofs. 

The  testimony  is  voluminous  and  conflicting.  It  is  enough  to  say  that  the 
only  direct  evidence  of  an  agreement  by  Isaac  Taylor  that  the  foreclosure 
should  not  operate  as  such,  but  that  the  transaction  should  continue  to  be  a 
mortgage,  is  that  of  E.  W.  Howland,  a  brother  of  the  mortgagor.  Throughout 
the  whole  transaction  he  was  the  person  conducting  the  business  on  the  part  of 
the  complainant,  who  was  an  absentee.  He  occupies  very  nearly  the  position 
of  a  party,  and  upon  the  unsupported  testimony  of  a  party  two  of  the  cases 
above  citeJ  adjudge  that  such  a  decree  cannot  be  sustained.  Much  also  de- 
pends upon  the  value  of  the  property  in  1S62;  and  upon  this  point  the  testi- 
mony is  quite  conflicting,  the  opinions  as  to  its  value  ranging  from  $8,000  to 
$26,000.     Russell  v.  Southard,  12  How.,  139  (Conv.,  §§  491-509). 

The  warranty  title  given  by  Isaac  Taylor,  the  party  who  it  is  alleged  made 
the  agreement,  was  not  challenged  until  eight  years  after  his  death  and  ten 
years  after  the  sale  on  the  foreclosure.  He  is  proven  to  have  been  not  only  an 
upright,  honest  man,  but  skilful  and  astute  in  the  transaction  of  his  business. 
His  one  peculiarity  was  that  of  reducing  to  writing  his  most  ordinary  transac- 
tions, that  there  might  be  neither  misunderstanding  nor  mistake.  Taylor  took 
bis  mortgage  of*  §7,000  in  October,  1857.  Soon  alter  the  buildings  were  com- 
pleted he  entered  into  possession  and  received  the  rents.  He  did  this,  in  pur- 
suance of  his  habit,  by  virtue  of  a  written  authority  from  the  mortgagor.  In 
August,  1861,  he  commenced  a  foreclosure  suit,  and  in  June,  1862,  perfected 

bis  title  thereunder  by  a  judicial  sale  and  a  sheriff's  deed. 
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§  1741.  Unless  the  continuance  of  an  eqtiity  of  redemption  be  cUarly  ahewm^ 
a  parol  promise  to  reconvey  is  void  by  the  statute  of  frauds. 

To  show  that  be  deliberately  agreed  that  these  proceedings  should  stand  for 
nothing,  and  be  be  a  mortgagee  still,  requires  mach  more  conclusive  evidence 
than  is  here  presented.  There  is,  undoubtedly,  evidence  produced  by  the  con^ 
plainant  to  sustain  his  claim;  but,  after  a  careful  perusal  of  it,  we  are  by  no 
means  satisfied  that  it  is  of  the  character  and  extent  required  by  tbe  principles 
above  laid  down.  The  same  is  true  of  tbe  agreement  alleged  to  have  been 
made  by  the  defendants  Blake  and  Elliott.  Its  existence  is  denied  by  each  of 
them,  and  it  is  not  sufficiently  proved  for  the  purpose  of  this  action. 

This  is  not,  however,  so  important.  Unless  the  equity  of  redemption  of 
Hoivland  was  kept  alive  by  the  alleged  agreement  with  Taylor,  he  had  no  in- 
terest which  could  sustain  a  parol  agreement  by  tbe  defendants  to  buy  the 
property  for  bis  benefit,  and  to  convey  to  him  when  required.  Such  an  agree* 
ment  is  one  creating  by  parol  a  trust  or  interest  in  lands,  which  cannot  be  sas- 
tained  under  the  statute  of  frauds.  It  is  a  naked  promise  by  one  to  buy  lands 
in  bis  own  name,  pay  for  them  with  his  own  money,  and  hold  them  for  tbe 
benefit  of  another.  It  cannot  be  enforced  in  equity,  and  is  void.  Levy  «l 
Brush,  45  N.  T.,  589;  Richardson  v.  Johnsen,  41  Wis.,  100;  Payne  v.  Patter 
son,  77  Penn.  St.,  134;  Bander  v.  Snyder,  5  Barb.  (N.  T.),  63;  Latbrop  v.  Hoyt^ 

7  id.,  69;  Story,  Eq.  Jur.,  sec.  1201a  (11th  ed.). 

Decree  affirmed. 

SWAIN  v.  SEAMENa 

(9  Wallace,  254-274.     1869.) 

« 

Appeal  from  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Opinion  by  Mr.  Justice  Clifford. 

SxATEMEirr  OF  Facts. —  Subsequent  to  tbe  removal  of  tbe  case  from  the  state 
court  to  the  circuit  court  a  new  bill  of  complaint  was  filed  by  tbe  consent  of 
tbe  respondent,  so  that  it  is  not  necessary  to  refer  to  the  proceedings  in  the 
suit  before  tbe  petition  for  tlie  removal  was  granted. 

Swain,  tbe  appellant  and  respondent,  owned  certain  real  estate  situated  in 
the  state  of  Michigan,  and  on  the  14lb  of  April,  1855,  be  sold  the  same  to  John 
W.  Medbery  and  James  F.  Aldridge  for  the  consideration  of  $52,000,  as  appears 
by  the  pleadings.  Pursuant  to  the  terms  of  tbe  sale  tbe  purchasers  paid 
$10,000  in  cash  when  tbe  deed  was  executed,  and  gave  back  a  mortgage  on  the 
same  real  estate  to  secure  tbe  balance  of  the  purchase  money,  which  was  pay- 
able in  instalments  at  different  times.  Medbery  at  that  time  was  the  owner  of 
an  undivided  third  part  of  certain  lots  situated  in  Milwaukee,  in  tbe  state  of 
Wisconsin,  together  with  a  flouring-mill  erected  thereon,  called  the  Empire 
Mill,  and  be  and  bis  wife,  on  the  same  day  and  as  a  part  of  the  same  transao- 
tion,  gave  a  mortgage  of  tbe  same  lots  and  mill  to  tbe  appellant  as  additional 
security  for  the  balance  remaining  unpaid  of  the  purchase  money  of  the  first- 
mentioned  real  estate. 

Prior  to  tbe  purchase  and  sale  of  the  Michigan  real  estate  the  foundation 
for  a  saw-mill,  fifty  feet  by  one  hundred  and  fifty  feet,  to  be  erected  on  the 
premises,  bad  been  commenced,  and  tbe  mortgagee,  at  the  time  tbe  second  mort- 
gage was  executed  as  additional  security,  stipulated  and  agreed  with  tbe  mort- 
gagors therein  that  if  the  mortgagors  in  the  first  mortgage  built  and  completed 
the  saw-mill  there  described  in  a  proper  manner  upon  the  foundation  so  com* 
menced,  within  two  years  from  that  date,  be  would  accept  as  security  in  the 
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place  of  that  mortgage  proper  fire  insurance  policies  on  said  saw-mill,  and 
would  thereupon  cancel  and  discharge  the  said  second  mortgage.  Reference  is 
made  to  the  stipulation  for  its  exact  phraseolog\%  as  more  fully  set  forth  in  the 
record,  and  it  will  be  seen  that  it  was  duly  executed  under  the  hand  and  seal 
of  the  appellant,  and  was  indorsed  at  large  on  the  second  mortgage,  which 
was  given  as  additional  security. 

Substantial  compliance  on  the  part  of  the  mortgagors  in  the  first  mortgage 
with  all  the  conditions  of  that  agreement,  and  within  the  time  therein  specified, 
is  set  up  by  the  appellees  and  complainants;  and  they  also  allege  that  the 
mortgagors  in  the  second  mortgage  subsequently  sold  and  conveyed,  by  deed 
of  wai'ranty,  all  their  interest  in  and  to  the  said  lots  and  mill,  and  that  they, 
the  complainants,  afterwards  became  the  purchasers  of  the  same  lots  and  mill; 
and  they  allege  that  at  the  time  the  suit  was  commenced  they  were  the  own- 
ers of  the  same  in  fee,  as  alleged  in  the  bill  of  complaint.  They  do  not  claim 
that  the  mill  built  and  completed,  as  aforesaid,  was  of  the  precise  dimensions 
.mentioned  in  the  agreement,  but  they  allege  that  it  was  of  larger  dimensions 
and  of  greater  value,  and  that  it  was  better  adapted  to  the  purposes  to  be  ac- 
complished; and  they  aver  that  the  mill  as  built  and  completed  was  recognized 
and  accepted  by  the  appellant  as  a  compliance  with  that  agreement.  Based 
.on  these  and  other  allegations,  the  prayer  of  the  bill  of  complaint  is  that  the 
mortgage  of  the  lots  and  mill,  called  the  second  mortgage  for  the  purpose  of 
identification,  may  be  ordered  and  decreed  to  be  canceled  and  discharged,  and 
that  the  complainants  may  have  such  other  and  further  relief  as  the  nature  of 
the  case  shall  require. 

I.  Special  reference  to  the  evidences  of  title  exhibited  by  the  complainants 
is  unnecessary,  as  the  parties  before  the  hearing  in  the  circuit  court  entered 
into  a  written  stipulation  that  the  complainants  at  the  time  the  bill  of  com- 
plaint was  filed  were  the  owners  in  fee  of  the  lots  in  question  and  of  the  flour- 
ing-mill  located  on  the  premises.  Possessed  of  the  title  to  the  lots  and  mill 
as  previously  held  by  the  mortgagors,  the  claim  of  the  complainants  is  that  the 
mortgage  thereon  held  by  the  appellant  should* be  canceled  and  discharged, 
because,  as  they  insist,  the  conditions  of  the  stipulation  and  agreement  in- 
dorsed on  the  same,  providing  for  that  result,  have  all  been  fulfilled. 

Such  is  the  claim  of  the  complainants,  but  the  respondent  denies  that  prop- 
osition and  every  element  of  it,  and  he  contends  that  the  complainants  bare 
no  claim  to  any  relief,  because  he  insists  that  the  mortgagors  in  the  first 
mortgage  never  fulfilled  any  of  the  conditions  specified  in  that  stipulation 
and  agreement;  that  they  never  built  and  completed  the  saw-mill  therein  de* 
flcribed;  and  he  expressly  denies  that  they  ever  procured  the  policies  of  insur* 
ance,  as  alleged,  or  that  he  ever  accepted  the  mill  which  they  did  build  on  the 
premises  as  a  compliance  with  that  stipulation  and  agreement.  Both  parties 
were  fully  heard  in  the  circuit  court,  and  a  decree  was  entered  for  the  com- 
plainants canceling  and  discharging  the  mortgage,  and  the  respondents  appealed 
to  this  court. 

§  1742.  A  saw-mill  seventy-eight  hy  one  hundred  feet  is  not  in  compliance 
with  a  contract  to  build  a  mill  fifty  hy  one  hundred  and  fifty  feeL 

II.  Relief  cannot  be  decreed  to  the  complainants  on  the  ground  that  tbe 
mortgagors  in  the  principal  mortgage  built  and  completed  a  saw-mill  on  the 
premises  embraced  in  that  mortgage,  of  the  dimensions  specified  m  the  written 
stipulation  and  agreement  which  is  indorsed  on  the  second  mortgage;  as  the 
bill  of  complaint  concedes  that  they  did  not,  in  terms,  comply  with  that  cod- 
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dition,  and  the  complainants  do  not  claim  in  argument  that  the  saw-mill  which 
those  parties  built  thereon  was  of  that  form  or  of  those  dimensions.  Strict 
compliance,  therefore,  with  the  conditions  of  the  stipulation  cannot  be  main- 
tained, as  the  proposition  finds  no  support  either  in  the  pleadings  or  proofs,  but 
is  contradicted  by  both  in  every  part  of  the  record. 

Proof  of  strict  performance  failing,  the  next  proposition  of  the  complain- 
ants is  that  the  saw-mill  which  those  mortgagors  did  build  constitutes  a  sub- 
stantial compliance  with  the  conditions  of  tbat  stipulation,  but  it  is  not  possible 
to  decide  as  a  conclusion  of  law  that  a  saw-mill  seventy-eight  feet  in  width  by 
one  hundred  feet  in  length  is  a  substantial  compliance  with  an  agreement  which 
required  that  the  saw-mill  to  be  constructed  should  be  of  the  dimensions  de- 
scribed in  that  instrument,  even  though  it  be  shown  that  it  cost  more  and  was 
of  greater  value  and  better  adapted  to  the  purposes  to  be  accomplished,  aa  the 
appellant^  having  stipulated  that  the  saw-mill  to  be  built  should  bo  fifty  feet  in 
width  by  one  hundred  and  fifty  feet  in  length,  had  a  right  to  stand  upon  the 
contract  and  to  insist  that  it  should  be  fulfilled  according  to  its  terms.  Sub- 
stantial performance,  it  is  true,  is.  all  that  is  required  to  satisfy  any  such  agree- 
ment, and  it  may  also  be  conceded  that  in  the  adjudication  of  controversies 
growing  out  of  building  contracts  slight  differences  m  the  dimensions  between 
the  building  constructed  and  the  terms  of  the  contract  may,  under  many  cir- 
cumstances, be  overcome  by  a  reasonable  application  of  that  rule,  but  the  dif- 
ferences in  the  case  before  tbe  court  are  far  too  great  to  fall  within  that  principle, 
as  the  effect  would  be  to  make  a  new  contract  and  substitute  it  in  the  place  of 
the  stipulation  executed  by  tbe  parties. 

§  1743.  waiver  of  objections. 

III.  Suppose  neither  of  those  propositions  can  be  sustained,  still  the  com- 
plainants contend  that  the  decree  of  the  circuit  court  should  be  aSirmed,  be- 
cause they  insist  that  the  appellant  acquiesced  in  the  departure  from  the  plan 
and  dimensions  as  specified  in  the  written  instrument,  and  that  he  expressly 
accepted  the  said  mill  which  those  parties  built  and  completed  as  a  compliance 
with  that  stipulation.  Considerable  conflict  exists  in  the  proofs  upon  that  sub- 
ject, and  in  view  of  that  fact  it  becomes  necessary  to  examine  with  some  care 
tbe  circumstances  attending  the  transaction  as  bearing  upon  the  probabilities 
of  tbe  case.  Duplicate  agreements  were  executed  between  the  parties  to  the 
before-mentioned  deed  of  conveyance  for  the  purchase  and  sale  of  tbe  lands 
therein  described  six  months  before  the  deed  of  the  same  and  the  mortgage 
back,  as  aforesaid,  were  signed  and  delivered,  by  which  the  appellant  agreed  to 
sell,  and  tbe  grantees  in  the  deed  and  the  mortgagors  in  the  mortgage  back 
agiyed  to  purchase,  those  tracts  of  land,  with  certain  exceptions,  which  are 
unimportant  in  this  investigation,  and  also  with  certain  reservations,, of  which 
two  only  need  be  noticed: 

1.  He  reserved  the  house  where  he  resided  and  the  premises  connected  there- 
with for  his  benefit  for  one  year  from  tbe  date  of  the  agreement.  2.  Also  the 
Qse  and  occupancy  of  the  shop  and  fixtures  connected  with  the  same  then  in 
the  possession  of  his  brother,  a  deaf-mute,  together  with  the  use  of  the  water 
^^as  now  used,  or  in  a  similar  way,"  so  long  as  the  said  brotber  chooses  to  oc- 
cupy tbe  same,  'Ho  be  free  of  rent,  let  or  unnecessary  hindrance,  otherwise 
than  if  in  tbe  way  of  other  important  improvements  it  may  be  removed"  suffi- 
>3iently  to  be  out  of  the  way,  ''and  where  he  can  have  the  same  use  and  privi- 
leges as  before." 

Bv  the  terms  of  the  agreement,  as  amended,  the  purchasers  were  to  pay 
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$10,000  in  cash,  and  they  were  to  give  their  bond  for  $42,000  for  the  balance 
of  the  purchase  money,  together  with  a  mortgage  back  of  the  whole  real  estate 
purchased  to  secure  the  payments,  and  they  also  covenanted  to  give  "good  and 
satisfactory  security  upon  other  property  "  for  the  sum  of  $6,666.66f.  They 
also  agreed  to  keep  an  insurance  in  some  safe  insurance  company  upon  the  in- 
surable property  on  the  premises,  to  the  amount  of  one-third  of  its  value,  for 
the  benefit  and  security  of  the  mortgagee.  No  provision  was  made  for  any 
insurance  upon  the  "other  property"  to  be  conveyed  to  the  appellant  as  addi- 
tional security,  but  when  the  mortgage  back  was  executed,  six  months  later,  it 
was  therein  stipulated  that  the  mortgagors  should  "well  and  truly  keep  the 
buildings  erected,  and  the  large  saw-mill  to  be  er(?cted,  upon  the  premises,"  in- 
sured in  some  safely  reputed  fire  insurance  companj"  or  companies  against  lo5& 
by  fire,  and  that  they  should  assign  the  said  policy  or  poli^iea  to  the  appellant 
or  his  assigns;  and  it  contained  the  further  stipulation  that  in  default  thereof 
it  should  be  lawful  for  the  appellant  or  his  assigns  to  effect  the  said  insurance, 
and  that  the  premiums  paid  for  effecting  the  same  and  the  costs  and  charges 
should  be  a  lien  on  the  said  mortgaged  premises. 

Evidently  the  deed  of  conveyance  and  the  two  mortgages,  together  with  the 
stipulation  indorsed  on  the  second  mortgage,  must  be  construed  together,  aa 
they  constitute  parts  of  the  same  transaction;  and  reference  may  also  be  made 
to  the  written  agreement  for  the  purchase  and  sale  of  the  real  estate  embraced 
in  the  deed,  as  that  agreement  remained  in  force  when  the  other  instruments 
were  drafted  and  until  the  transaction  was  finally  closed. 

Security,  it  is  stipulated,  shall  be  accepted  "  in  proper  fire  insurance  policy  or 
policies  on  said  large  saw-mill  in  place  of  the  within  mortgage,"  but  the  ^.mount 
of  the  insurance  to  be  procured  as  the  sobstitute  for  the  mortgage  security  is 
not  specified,  and  without  reference  to  the  instrument  which  provided  for  the 
sale  and  purchase  of  the  real  estate  included  in  the  deed  of  conveyance,  it 
would  be  difficult,  if  not  impossible,  to  define  that  amonnt;  font  when  the  sev- 
eral instruments  relating  to  the  transaction  are  considered  together  all  ambi- 
guity at  once  disappears.  Viewed  in  the  light  of  those  suggestions  the  intention 
of  the  parties  appears  to  be  plain,  as  it  is  quite  evident  that  the  second  mort- 
gage constitutes  the  "  security  upon  other  property  "  for  the  amount  which  the 
purchasers  of  the  real  estate  agreed  to  give  to  the  appellant  as  the  seller 
thereof  in  addition  to  the  mortgage  back  of  the  premises  included  in  the  deed 
of  conveyance. 

IV.  Two  conditions  precedent  are  annexed  to  the  supposed  right  of  the  mort- 
gagors in  the  second  mortgage  to  demand  that  the  mortgage  should  be  can- 
celed and  discharged,  and  unless  it  is  shown  that  they  were  waived  or  modified 
by  mutual  consent  they  must  both  be  fulfilled  or  the  appellant  must  prevails 
(1)  That  the  large  saw-mill,  "  fifty  by  one  hundred  and  fifty  feet  in  size,"  was 
p'toptrly  built  and  completed  upon  the  foundation  previously  commenced, 
within  two  years  from  the  date  of  the  stipulation  indorsed  on  the  second  mort> 
gage;  (2)  That  proper  fire  insurance  policies  on  said  saw-mill  to  the  amount  of 
$6,G66.6C^  were  procured  for  the  benefit  of  the  appellant,  in  one  or  the  other 
of  the  two  modes  provided  in  the  instrument  of  mortgage. 

Undoubtedly  the  obligation  to  procure  the  policies  rested  on  the  mortgagors^ 

but  authority  to  procure  them  in  case  of  the  default  of  the  mortgagors  was 

vested  in  the  appellant,  and  if  he  exercised  that  authority  and  actually  procured 

the  policies  to  that  amount  as  security  for  their  indebtedness  be  cannot  set  up 

the  non-performance  of  that  condition  as  an  answer  to  this  suit.     They  might 
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procure'  the  policies,  or  if  they  did  not  he  might  procure  them,  and  in  that 
event  the  premiums  paid  and  the  costs  and  charges  incurred  were  made  a  lien 
on  the  mortgaged  lands,  and  if  he  exercised  the  privilege  conferred  and  pro- 
cured the  policies  he  is  bound  by  his  own  act. 

1/  Compliance  with  the  first  condition  is  not  shown,  as  the  mill  actually  built 
is  seventy-eight  feet  in  width  by  one  hundred  feet  in  length,  and  not  one  hun- 
dred and  fifty  feet  in  length  as  described  in  the  written  stipulation,  and  the 
decree,  therefore,  must  be  reversed  unless  it  satisfactorily  appears  that  the  appel- 
lant acquiesced  in  the  change  made  in  the  plan  and  dimensions  of  the  mill,  or 
accepted  it  after  it  was  completed,  as  contended  by  the  complainants. 

Constructed  as  the  mill  was  of  different  dimensions  from  the  plan  specified 
in  the  stipulation,  it  could  not  be  erected  throughout  upon  the  foundation  pre- 
▼ioQsly  commenced,  but  it  appears  that  it  was  erected  on  the  same  site,  and 
that  it  is  connected  with  the  same  water-power,  and  that  no  greater  alterations 
were  made  in  the  foundation  previously  commenced  than  the  change  in  the 
plan  and  dimensions  of  the  mill  required;  and  the  proofs  show  to  the  entire 
satisfaction  of  the  court  that  the  mill  as  constructed  cost  nearly  twice  as  much 
as  it  would  if  the  plan  indicated  in  the  stipulation  had  been  followed,  and  that 
it  is  of  greater  value,  and  that  in  view  of  the  site  and  surrounding  circum- 
stances, it  is  much  better  adapted  to  the  purposes  to  be  accomplished. 

Intended  for  three  gangs  of  saws  with  other  machinery  incident  to  such  a 
saw-mill  of  modem  construction,  it  seems  reasonable  to  suppose  that  the  in- 
crease in  the  width  of  the  mill,  as  compared  with  the  dimensions  given  in  the 
stipulation,  would  much  more  than  compensate  for  the  diminution  in  the  length 
of  the  structure,  as  the  length  is  still  sufficient,  and  the  effect  of  the  alteration 
is  to  g^ve  more  space  where  it  is  most  needed. 

Even  the  answer  alleges  that  the  second  mortgage  was  given  as  a  perform- 
ance of  the  agreement  to  furnish  additional  security,  and  the  appellant  admits 
that  he  agreed  to  accept  the  policies  of  insurance  on  the  saw-mill  in  the  place 
of  the  mortgage,  provided  the  mill  was  built  of  the  size  specified  in  the  stipu- 
lation and  on  the  foundation  commenced  before  the  agreement  for  the  sale  and 
purchase  of  the  real  ^tate  was  executed,  but  he  utterly  denies  that  he  acqui- 
esced in  the  change  made  in  the  plan  and  dimensions  of  the  mill,  or  that  he 
ever  accepted  or  agreed  to  accept  the  mill  as  built  and  completed.  Three  wit- 
nesses, however,  testify  to  the  contrary,  and  a  fourth  testifies  that  the  appel- 
lant was  two  or  three  times  at  that  place  and  once  in  the  mill  '*  during  the 
build;ng  of  the  mill,"  and  that  he  never  made  any  objections  to  him  or  in  his 
presence  as  to  the  change  in  the  dimensions  of  the  mill.  Two  of  these  wit- 
nesses are  the  mortgagors  in  the  first  mortgage,  who  built  and  completed  the 
saw-mill;  the  third  was  a  partner  with  them  in  the  lumber  business,  and  the 
fourth  is  the  mill-wright  who  superintended  the  construction  of  the  saw-mill 
and  put  in  the  machinery,  and  in  the  judgment  of  the  court  they  are  entitled  to 
credit.  They  speak  of  his  presence  at  the  mill  during  the  progress  of  the  work 
and  after  the  mill  was  completed,  and  the  first  three  give  the  details  of  the 
conversation  they  had  with  him,  showing  to  a  demonstration  that,  if  they  are 
to  be  believed,  the  appellant  not  only  acquiesced  in  the  change  in  the  plan  as 
proposed,  but  that  he  in  terms  accepted  the  saw-mill  erected  on  the  premises  as 
built  and  completed. 

Opposed  to  the  statements  of  those  witnesses  is  the  negative  averment  of  the 
answer  and  the  positive  denial  of  the  appellant  that  any  such  interviews  ever 
took  place,  or  that  he  ever  gave  utterance  to  an}'  such  sentiments;  but  it  is  a 
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sufficient  response  to  those  denials  of  the  ajf^eltant  to  say  that  his  testfmony  is 
not  of  a  character  to  discredit  the  proofs  introduced  by  the  complainants.  At- 
tempt is  also  made  to  contradict  the  complainants*  witnesses  as  to  the  time 
when  they  say  they  saw  the  appellant  at  the  saw-mill  or  in  that  vicinity,  but 
the  error,  if  it  be  one,  is  not  sufficient  to  discredit  the  witnesses,  as  it  Isquitd  im- 
material whether  the  interview  was  at  the  time  stated  or  a  week  or  two  or  even 
a  month  earlier.  Other  considerations,  such  as  the  necessity  for  the  removal  of 
the  shop  of  the  deaf-mute  brother,  are  also  invoked  as  tending  to  show  the  im- 
probability that  the  appellant  should  have  assented  to  the  alteration  in  the  plan 
of  the  mill,  but  it  is  unnecessary  to  enter  into  the  details,  as  the  court  is  of  the 
opinion  that  the  allegations  of  the  bill  of  complaint  in  that  behalf  are  fully 
proved  by  the  direct  proofs. 

Next  objection  of  the  appellant  is  that  the  agreement  to  accept  the  mill  as 
built  and  completed,  even  if  made  as  supposed,  was  void  as  within  the  statute  of 
frauds  of  that  state,  because  it  was  not  in  writing;  but  it  becomes  necessary 
before  considering  that  question  to  determine  whether  the  second  condition 
specified  in  the  stipulation  vi^as  fulfilled  so  that  the  mortgagors  in  the  second 
mortgage,  or  those  claiming  under  them,  have  the  right,  if  the  agreement  to 
accept  the  saw-mill  as  built  and  completed  is  operative,  to  demand  that  the 
second  mortgage  shall  be  canceled  and  discharged. 

2.  Whether  the  mortgagors  in  the  principal  mortgage  kept  the  insurable 
property  included  in  that  mortgage  insured  or  not  is  not  a  question  in  this  case, 
nor  is  it  a  question  at  this  time  whether  they  kept  the  saw-mill  insured  as 
agreed  in  that  instrument;  but  the  question  to  be  decided  is  whether  the  mort* 
gagors,  within  two  years  from  the  date  of  the  stipulation,  procured  for  the 
benefit  of  the  mortgagee  proper  fire  insurance  policies  thereon  to  the  requisite 
amount,  or  whether  the  mortgagee  within  that  period  procured  the  same  for 
his  own  benefit,  as  required  or  permitted  in  the  second  condition  of  that  stipu- 
lation, when  construed  in  connection  with  the  provision  upon  the  subject  con- 
tained in  the  principal  mortgage.  Proper  fire  insurance  policies  might  be 
procured  for  the  purpose,  as  before  explained,  by  the  mortgqgors  or  by  the  mort- 
gagee, and  inasmuch  as  the  premiums  paid  and  the  costs  and  charges  incurred 
were,  in  the  latter  event,  to  be  added  to  and  considered  a  part  of  the  debt 
secured  by  mortgage,  it  cannot  make  any  difference  whether  they  were  actually 
obtained  by  the  one  or  the  other  of  those  parties.  Such  being  the  rule  to  be 
applied,  the  question  presented  for  decision  is  purely  one  of  fact  depending 
upon  the  proofs  in  the  case,  the  results  of  which,  as  they  appear  to  the  court, 
will  be  brieflv  stated. 

Three  policies  of  insurance  on  the  saw-mill  were  procured  in  the  year  1856 
by  the  mortgagors  for  the  benefit  of  the  mortgagee,  to  wit:  $2,000  in  the 
^tna  Insurance  Company,  $2,000  in  the  Washington  Union  Insurance  Com- 
pan3%  and  $2,000  in  the  Jackson  Mutual  Insurance  Company;  and  the  proofs 
show  that  the  policies  were  delivered  to  the  appellant,  and  that  he  accepted 
them  without  objection.  Added  together,  the  sum  is  a  fraction  less  than  the 
required  amount,  but  the  policies  were  accepted  without  objection,  and  none  is 
now  made  on  that  account.  Policies  on  the  saw-mill  were  obtained  the  suc- 
ceeding year  by  the  appellant  for  the  same  amount,  to  wit:  $1,500  in  the 
Phoenix  Insurance  Company,  $3,000  in  the  Washington  Union  Insurance  Com- 
pany, and  $1,500  in  the  ^tna  Insurance  Company;  and  the  proofs  show  that 
the  premiums  which  he  paid  for  the  same  were  added  to  the  mortgage  debt, 

and  were  ultimately  adjusted  by  the  mortgagors. 
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Insurance  on  the  saw-mill  for  the  year  1858  was  also  obtained  by  the  appel- 
lant for  the  same  amount,  and  the  exhibits  in  the  record  show  that  the  money 
be  paid  for  the  premiums  was  repaid  to  him  by  the  mortgagors.  They  also 
paid  him  at  the  same  time  $14,673.43,  which  was  indorsed  on  the  bond  given 
for  the  balance  of  the  purchase  money,  and  which  was  secured  by  the  mort- 
ga^  of  the  same  real  estate. 

V.  All  these  policies,  however,  were  for  the  term  of  one  year,  and  the  next 
objection  is  that  they  cannot  be  regarded  as  fulfilling  the  second  condition  of 
the  stipulation  on  that  account,  as  they  would  expire  before  some  of  the  instal- 
ments of  the  bond  fell  due;  but  the  objection  is  not  entitled  to  weight  for 
several  reasons:  (1)  Fire  policies  are  usually  issued  for  one  yeah,  and  there  is 
nothing  in  the  stipulation  to  justify  the  conclusion  that  the  policies  were  to  be 
in  any  other  than  the  usual  form.  (2)  When  the  first  three  were  obtained  they 
were  accepted  by  the  appellant  without  objection.  (3)  He  asked  and  obtained 
leave  of  the  mortgagors  to  procure  the  future  policies,  and  when  ho  came  to  ex- 
ercise that  privilege  he  obtained  them  in  the  same  form.  (4)  Because,  having 
been  intrusted,  at  his  own  request,  with  the  business  of  procuring  the  requisite 
insurance,  it  was  his  own  fault  if  the  business  was  neglected  or  was  not  properly 
transacted.  (5)  He  cannot  impute  fault  to  the  mortgagors,  as  they  paid  on 
the  mortgage  a  sum  nearly  equal  to  the  anticipated  cost  of  the  saw-mill,  es» 
pecially  us  they  bad  consented  to  leave  the  business  of  insurance  to  him,  and 
as  he  was  expressly  authorized  to  add  the  premiums  to  the  mortgage  debt,  and 
as  all  sums  paid  for  that  purpose  were  declared  to  be  a  lien  on  the  mortgaged 
lands.  (6)  If  he  desired  that  the  insurance  should  be  continued,  and  did  not 
wish  to  transact  the  business,  he  should  have  given  notice  to  the  mortgagors; 
but  the  probability  i^that  he  felt  less  interest  in  the  subject  on  account  of  the 
large  payment  which  had  been  made  on  the  mortgage  debt. 

§  1744.  A  written  contract  falling  within  the  statute  of  frauds  cannot  he 
varied  hy  any  subsequent  affreernent,  unless  the  latter  be  in  writing, 

V7.  1.  Although  the  fee  of  the  mortgaged  premises  remains  in  the  morU 
gagor,  under  the  laws  of  that  state,  till  after  foreclosure  and  sale,  still  no  doubt 
is  entertained  that  the  stipulation  to  accept  proper  fire  insurance  policies 
on  the  saw-mill  in  the  place  of  the  mortgage  was  an  agreement  providing 
for  the  surrender  of  an  "estate  or  interest  in  lands,"  and,  therefore,  was  aa 
agreement  within  the  statute  of  frauds  of  that  state.  R  S.,  ch.  108,  §  6, 
p.  615;  Wood  v.  Trask,  7  Wis.,  572;  Russell  v.  Ely,  2  Black,  578.  Nothing  is 
left  for  construction,  as  the  subsequent  act  provides  that  the  term  "lands" 
shall  be  construed  as  co-extensive  in  meaning  with  lands,  tenements  and  here- 
ditaments, and  that  the  terms  "estate  and  interest  in  lands"  shall  be  construed 
to  embrace  every  estate  and  interest,  freehold  and  chattel,  legal  and  equitable, 
present  and  future,  vested  and  contingent.  E.  8.,  ch.  108,  §  6,  p.  615;  Stevens 
V.  Cooper,  1  Johns.  Ch.,  425;  Hunt  v.  Maynard,  6  Pick.,  489;  Browne  on* 
Frauds  (2d  ed.),  §  430.  * 

But  the  stipulation  in  this  case  to  accept  the  policies  of  insurance  on  the  saw- 
mill as  security  in  the  place  of  the  second  mortgage,  and  thereupon  to  cancel 
and  discharge  that  instrument,  is  in  writing,  and  having  been  executed  as  a 
part  of  the  bargain  of  purchase  and  sale  of  the  real  estate,  it  rests  upon  a  suffi- 
cient consideration,  and  is  valid  and  binding.  Argument  upon  that  topic  is 
unnecessary,  as  it  is  too  plain  for  contention;  but  the  suggestion  which  the 
appellant  intends  to  make  is  that  the  agreement  subsequently  made  to  modify 

the  stipulation  as  to  the  dimensions  of  the  mill  is  within  the  statute  of  frauds 
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6f  that  state,  and  null  and  void.  Yiews  of  the  complainants  are  that  an  agree* 
ment,  though  in  writing  and  under  seal,  may  in  all  cases  be  raried  as  to  time 
or  manner  of  its  performance,  or  may  be  waived  altogether  by  a  subsequent 
oral  agreement;  but  the  court  is  of  a  different  opinion,  if  the  agreement  to  be 
modified  is  within  the  statute  of  frauds. 

2.  Numerous  authorities  sanction  the  principle  advanced  by  the  complainants 
in  cases  not  within  the  statute  of  frauds,  and  which  fall  within  the  general 
rules  of  the  common  laW,  and  in  such  cases  it  is  held  that  the  parties  to  an 
agreement,  though  it  is  in  writing,  may,  at  any  time  before  the  breach  of  it,  by 
a  new  contract  not  in  writing,^  modify,  waive,  dissolve  or  annul  the  former 
agreement,  if  no  part  of  it  was  within  the  statute  of  frauds.  Goss  v.  Nugent, 
5  Barn.  &  Ad.,  64:;  Harvey  v.  Grabham,  5  Ad.  &  Ell.,  73;  Emerson  v.  Slater, 
S2  How.,  42  (§§  1785-90,  infra)]  Browne  on  Frauds  (2d  ed.),  §  409.  Rt-ported 
cases  may  also  be  found  where  that  rule  is  promulgated  without  any  qualifica- 
tion ;  but  the  better  opinion  is,  that  a  written  contract  falling  within  the  statute 
of  frauds  cannot  be  varied  by  any  subsequent  agreement  of  the  parties,  unless 
such  new  agreement  is  also  in  writing.  Express  decision  in  the  case  of  Mar- 
shall V.  Lynn,  6  Mees.  &  W.,  109,  is  that  the  terms  of  a  contract  for  the  sale  of 
goods  falling  within  the  operation  of  the  statute  of  frauds  cannot  be  varied  or 
altered  by  parol;  that  where  a  contract  for  the  bargain  and  sale  of  goods  is 
made,  stating  a  time  for  the  delivery  of  them,  an  agreement  to  substitute 
another  day  for  that  purpose  must,  in  order  to  be  valid,  be  in  writing.  Clarke 
V,  Russell,  3  Dal.,  415;  Emerscm  v.  Slater,  22  How.,  42  (§§  1785-90.  infra); 
Goss  V.  Nugent,  5  Barn.  &  Ad.,  58;  Harvey  v.  Grabham,  6  Ad.  &.  Ell.,  73; 
Stowell  V.  Robinson,  3  Bing.  N.  C,  928;  Stead  v.  Dawber,  10  Ad.  &  Ell.,  57; 
Falmouth  v.  Thomas,  1  Cromp.  &  M.,  109;  Hasbrouck  v.  Tappen,  15  Johns., 
200;  Blood  v.  Goodrich,  9  Wend.,  68.  Suggestion  may  be  made  that  all  the 
cases  were  cases  at  law;  but  the  same  rule  prevails  in  equity,  as  appears  by  the 
highest  authority.  Emmet  v.  Dewhirst,  8  Eng.  L.  &  Eq.,  83;  S.  C,  3  Macn.  & 
G.,  587;  Stevens  v.  Cooper,  1  Johns.  Ch.,  429;  Browne  on  Frauds  (2d  ed.), 
§422, 

I  1745.  but  where  the  contract  has  been  fully  performed  by  both  par- 

tiesy  except  as  to  a  formal  act  hy  one^  the  latter  cannot  set  up  the  statute  of  frauds 
as  a  defense  against  the  performance  of  such  formal  act. 

Regarded,  therefore,  as  a  mere  executory  agreement  to  accept  the  mill  when 
built  and  completed,  it  is  clear  that  the  statute  of  frauds  would  be  a  good 
defense  to  a  suit  for  the  breach  of  it;  but  it  cannot  be  viewed  in  that  light,  as 
it  was  fully  executed  on  the  part  of  the  mortgagors,  and  was  in  fact  fully  exe- 
cuted on  the  part  of  the  appellant. 

3.  He  is  not  sued  for  a  breabh  of  the  agreement  to  accept  the  mill  as  built 
and  completed ;  but  the  suit  is  to  compel  him  to  cancel  and  discharge  the  mort- 
gage as  agreed  in  the  written  stipulation.  Called  upon  to  plead  to  the  bill  of 
complaint,  he  sets  up  the  defense  that  the  dimensions  of  the  mill  vary  from 
those  specified  in  the  stipulation,  to  which  the  complainants  reply  that  be 
acquiesced  in  the  change  at  the  time  the  work  was  done,  and  that  he  accepted 
the  mill  as  built  and  completed,  and  they  prove  the  allegations  to  the  entire 
satisfaction  of  the  court.  They  built  and  completed  the  mill,  seventy-eight 
feet  in  width  by  one  hundred  feet  in  length,  at  an  expense  exceeding  $30,000, 
and  the  appellant  not  only  accepted  it  when  completed  as  a  compliance  with 
the  stipulation,  but  he  also  accepted  the  policies  of  insurance  procured  on  it  as 
security  in  the  place  of  the  second  mortgage,  and  he  cannot  now  be  permitted 
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to  avoid  the  trne  issue,  nor  to  divest  the  transaction  of  its  real  character,  in 
order  that  he  may  set  up  the  statute  of  frauds. 

§  1746.  Where  a  per9on  taciUy  encourdges  an  act  to  he  done  he  is  estopped 
from  afterwards  exe7*cisinff  his  legal  right  in  opposition  to  such  consent^  if  the 
oth^r  party  was  thereby  induced  to  change  his  position^  so  that  he  will  he  pecun- 
iarily prtjudiced  hy  the  assertion  of  such  adversary  daim. 

YII.  1.  Even  part  performance  is  often  admitted  in  equity  as  an  answer  to 
the  statute;  but  it  is  not  necessary  to  invoke  that  principle  in  this  case,  as  it  is 
clear  that  the  appellant  acquiesced  in  the  changes  made  in  the  plan,  and  that 
the  mill,  as  built  and  completed,  was  accepted  by  him  as  a  compliance  with  the 
stipulation.  *1  Story,  Eq.  Jur,  (9th  ed.),  §§  759,  761;  Browne  on  Frauds  (^  ed.), 
§463. 

2.  Estoppel  is  also  set  up  by  the  complainants  as  an  answer  to  the  defense  of 
the  statute  of  frauds,  and,  in  view  of  the  facts,  the  court  is  of  the  opinion  that 
it  is  a  complete  answer  to  that  defensa  Qe  sold  the  real  estate  for  $53,400, 
received  in  cash  $10,000,  and  the  purchasers  gave  a  mortgage  on  the  same  real* 
estate  for  the  balance  of  the  purchase  price.  They  paid  towards  the  mortgage 
$17,673,  exclusive  of  $576.73  for  insurance  premiums  and  for  taxes,  and  erected 
the  saw-mill  at  the  cost  of  $32,000,  and  the  record  shows  that  the  appellant 
foreclosed  the  mortgage,  and,  with  two  other  persons,  became  the  purchaser  of 
the  entire  property  and  improvements,  subject  to  the  mortgage,  for  the  sum  of 
$19,600,  and  has  a  decree  for  the  deficiency  of  $2,864.11,  for  which  he  proposes 
to  foreclose  the  second  mortgage  now  under  consideration. 

3.  Beyond  doubt  the  mortgagors  in  the  first  mortgage^  one  of  whom  was 
the  principal  mortgagor  in  the  second  mortgage,  built  and  completed  the  saw- 
mill in  the  full  belief,  induced  by  the  conduct  and  declarations  of  the  appellant, 
that  it  would  be  accepted  as  a  compliance  with  the  stipulation  indorsed  on  the 
second  mortgage.  Taken  as  a  whole,  the  proofs  satisfy  the  court  that  his  con- 
duct and  declarations  led  them  to  believe  that  he  was  content  with  the  change 
made,  and  that  he  would  readily  acquiesce  in  their  doings  when  the  mill  was 
completed,  and,  if  so,  he  cannot  be  heard  to  allege  or  prove  the  contrary  to 
the  prejudice  of  their  rights.  Pickard  v.  Sears,  6  Ad.  &  Ell.,  474 ;  Freeman 
V.  Cooke,  2  Exoh.,  654;  Fosters.  Dawber,  6  id.,  854;  Edwards  v.  Chapman,  1 
Mees.  &  W.,  231;  Morris  Canal  Co.  v.  Lewis,  1  Beasley,  823;  Gary  v,  Wheeler, 
14  Wis.,  285. 

Where  a  person  tacitly  encourages  an  act  to  be  done,  he  cannot  afterwards 
exercise  his  legal  right  in  opposition  to  such  consent,  if  his  conduct  or  acts  of 
encouragement  induced  the  other  party  to  change  his  position,  so  that  he  will 
be  pecuniarily  prejudiced  by  the  assertion  of  such  adversary  claikn. 

Decree  affirmed. 

BOYD  V.  GRAVES. 
(4  Wheaton,  518-518.     1810.) 

Opinion  by  Mr.  Justice  Duvall. 

Statement  of  Facts. —  An  action  of  ejectment  was  brought  by  Andrew 
Boyd  against  the  defendants  in  the  circuit  court  for  the  district  of  Kentucky, 
on  the  25th  of  November,  1814,  for  two  thousand  acres  of  land  in  Favette 
county,  on  the  waters  of  Elkhorn  creek.  The  patent  bears  date  on  the  3d  of 
December,  1789,  and  was  granted  to  Andrew  Boyd,  pursuant  to  a  survey  made 
the  14th  of  July,  1774,  on  a  warrant  issued  under  the  royal  proclamation  of 
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1763.  This  tract  of  land  is  contained  within  the  courses  and  distances  follow- 
ing: Beginning  at  a  backeye  and  ash  comer  to  John  Carter's  land,  and  in  a  line 
of  William  Phillips'  land,  and  with  the  same  southeast  three  hundred  and 
seventy-four  poles,  crossing  a  small  branch  to  a  hoopwood  and  sugar-tree,  and 
leaving  said  line  southeast  eight  hundred  and  sixty  poles,  crossing  a  branch  to 
an  elm  and  buckeye  northeast  three  hundred  and  seventy-four  poles,  crossing  a 
branch  to  a  sugar-tree  and  buckeye,  thence  northwest  eight  hundred  and  sixty 
poles  to  the  beginning. 

The  defendants  claimed  title  under  a  patent  granting  to  Elijah  Craig,  on  the 
7th  of  November,  1779,  for  two  thousand  acres,  on  a  warrant  to  John  Carter, 
heir  at  law  of  Thomas  Carter,  in  consideration  of  military  services.  The 
warrant  was  assigned  to  Craig.  The  courses  and  distances  are  the  following: 
Beginning  at  three  large  hoopwoods  growing  from  one  root,  corner  to  William 
Phillips'  land,  and  with  a  line  thereof  southwest  three  hundred  and  seventy-four 
poles,  crossing  two  branches  to  a  buckeye  and  ash  on  the  bank,  southeast  eight 
hundred  and  sixty  poles,  crossing  a  small  creek  to  a  sugar-tree  and  buckeye, 
northeast  three  hundred  and  seventy-four  poles,  crossing  three  branches  to  an 
ash,  hickory,  mulberry  and  hoopwood,  northwest  eight  hundred  and  sixty 
poles  to  the  first  station.  These  two  tracts  are  adjacent  to  and  bind  on  each 
other.  It  is  obvious  that  they  were  intended  to  present  rectangular  figures,  and 
to  contain  equal  quantities;  but  by  satisfying  the  calls,  the  figures  are  irregular, 
and  do  not  contain  equal  quantities. 

The  plaintiff  in*  the  court  below  locates  his  pretensions  on  the  plat  returned 
in  the  cause,  beginning  at  A,  then  to  K,  to  L,  to  D,  and  to  the  beginning.  And 
be  locates  Craig's  patent,  beginning  at  A,  then  to  B,  to  C,  to  D,  and  to  the  be- 
ginning. The  defendants  locate  it,  beginning  at  A,  then  to  B,  to  C,  to  E,  and 
to  the  beginning.  The  land  contained  in  the  triangle  A  E  D  is  the  land  in 
dispute. 

The  defendants,  to  support  their  location,  offered  evidence  to  prove  that  the 
dividing  line  between  Boyd  and  Craig  being  unascertained,  the  parties,  by 
agreement,  had  it  surveyed,  for  the  purpose  of  establishing  and  settling  the 
line  between  them ;  that,  in  the  year  1793,  it  was  run,  in  their  presence,  from 
A  to  E,  as  distinguished  on  the  plat,  and  that  it  was  mutually  agreed  to  estab- 
lish the  corner  at  E,  where  a  boundary  was  marked,  by  consent,  E  C  and  A  6, 
and  that  the  line  from  A  to  E  should  be  the  dividing  line  between  them,  and 
that  possession  had  been  since  held  accordingly.  They  also  offer  I  in  evidence  a 
deed  from  Boyd  and  wife  to  William  Hanback,  bearing  date  tbe  14th  of  De- 
cember, 1793,  for  one  hundred  acres,  part  of  the  land  granted  to  Boyd,  begin- 
ning at  the  corner  at  £  before  mentioned,  and  binding  on  the  line  A  £, 
regarding  it  as  tbe  dividing  line  between  Boyd  and  Craig;  also  a  deed  from 
Elijah  Craig  to  John  Whitesides,  dated  the  12th  of  May,  1794,  for  seventy-two 
acres,  part  of  Craig's  patent,  bounding  also  on  the  line  A  E  as  the  dividing  line 
between  Boyd  and  Craig,  and  that  all  the  other  defendants  as  purchasers 
under  Craig  held  to  the  said  line  A  E. 

The  defendants'  counsel  then  moved  the  court  to  instruct  the  jury,  that  if 
they  found  from  tbe  evidence  that,  owing  to  the  uncertainty  of  the  line  of  said 
Boyd  and  Carter's  military  surveys,  the  said  Boyd  and  Elijah  Craig,  by  mutual 
consent,  surveyed  and  located  their  respective  patents  by  making^the  line  from 
A  to  E,  and  marking  the  corner  at  E,  with  the  intent  (at  the  time),  positively 
expressed,  to  settle  and  ascertain  the  true  boundary  and  dividing  line  between 
the  tracts  respectively  claimed  by  them  under  their  patents  and  that  the  said 
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line  has  been  acquiesced  in  by  the  said  parties,  and  possession  held  and  taken 
accordingly,  for  more  than  twenty  years  before  the  commencement  of  this 
action,  they  ought  to  find  for  the  defendants^  which  instruction  the  pourt 
gave,  and  to  this  opinion  of  the  court  the  plaintiff,  by  his  counsel,  excepted; 
and  the  record  of  the  proceedings  was  removed,  by  writ  of  error,  to  this  court 
for  their  decison. 

At  the  trial  in  the  court  below,  several  other  questions  were  propounded  and 
decided  by  the  court,  and  to  which  exceptions  were  taken,  which  is  not  mate- 
rial to  notice  here,  because  the  decision  of  this  court  on  the  question  stated 
will  decide  the  controversy  between  the  parties. 

It  appears  that  in  the  year  1793,  more  than  twenty  years  before  the  com- 
mencement of  this  action  of  ejectment,  Boj'd  and  Craig  employed  a  surveyor 
to  run  the  dividing  line  between  them,  and  they  mutually  agreed  that  it  should 
be  thus  ascertained  and  settled.  It  was,  accordingly,  run  as  described  on  the 
plat  from  A*to  E,  and  the  corner  at  E  was  marked  in  their  presence  as  the 
boundary  between  them.  That  possession  has  been  held  by  each,  and  those 
claiming  under  them  respectively,  from  that  time  to  the  present;  and  that 
each  has  sold  parcels  of  land,  bounding  them  on  the  line  A  E  thus  agreed  on, 
regarding  it  as  thd  established  line  between  them.  Hence,  the  question  arises, 
whether  the  agreement  made  in  1793,  although  by  parol,  accompanied  by  cor- 
respondent possession  for  more  than  twenty  years,  is  or  is  not  conclusive 
against  the  plaintiff's  right  of  recovery  in  this  action? 

§  1747,  A  parol  agreement  to  settle  a  disputed  boundary  of  lands  by  a  sur- 
veyor^ mutually  employed^  is  not  within  the  statute  of  frauds. 

This  court  cannot  consider  the  agreement  of  the  parties,  although  by  parnJ^ 
to  settle  the  dividing  line  between  them  by  a  surveyor,  mutually  employed,  as 
affected  by  the  statute  of  frauds,  as  is  contended  by  the  counsel  for  the  plaint- 
iff. It  is  not  a  contract  for  the  sale  or  conveyance  of  lands.  It  has  no  in- 
gredient of  such  a  contract.  There  is  no  quid  pro  quo;  and  the  court  do  not 
consider  it  as  a  conveyance  of  title  from  one  person  to  another.  It  was  merely 
a  submission  of  a  matter,  of  fact,  to  ascertain  where  the  line  would  run  on 
actual  survey,  beginning  at  a  place  admitted  and  acknowledged  by  the  parties 
to  be  a  boundary  where  the  line  must  begin. 

§  1748.  A  parol  agreement^  under  which  a  disputed  boundary  was  surveyed 
and  settled^  is^  after  twenty  years^  possession^  in  an  ejectment  suit^  binding  and 
conclusive  upon  the  parties. 

The  possession  subsequently  held,  and  the  acts  of  the  parties  evidenced  by 
■their  respective  sales  of  parcels  of  the  land  held  by  each,  under  his  patent,  bound- 
ing on  the  agreed  line,  amount  to  a  full  and  complete  recognition  of  it;  and,  in 
the  opinion  of  this  court,  precludes  the  plaintiff,  after  such  a  lapse  of  time, 
from  denying  it  to  be  the  dividing  line  between  him  and  the  defendants;  and 
neither  ought  now  to  be  permitted  to  disturb  the  possession  of  the  other  under 
a  pretense  that  the  line  was  not  correctly  run. 

'  Judgment  affirmed. 

GARFIELD  v.  PARIS. 
(6  Otto,  557-567.     1877.) 

• 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Michigan. 
'Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Neither  the  manufacture  nor  the  sale  of  spirituous 
or  intoxicating  liquors  is  allowed  by  the  law  of  the  state  where  the  present 
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controversy  arose.  Instead  of  that  the  state  law  provides  that  all  payments 
made  for  such  liqaors  so  sold  may  be  recovered  back,  and  that  all  contracts 
and  ao;reements  in  relation  to  ^ch  sales  shall  be  utterly  null  and  void  against 
all  persons  and  in  all  cases,  with  an  exception  in  favor  of  the  bona  fide  holders 
of  negotiable  securities  and  the  purchasers  of  property  without  notice.  1  Comp. 
Laws  Mich.,  p.  690. 

Two  bills  of  goods,  consisting  of  spirituous  liquors^  were  purchased  of  the 
plaintiffs  by  the  defendants,  which,  including  exchange^  amounted  to  $4,143.69. 
Payment  being  refused,  the  plaintiffs  brought  suit  in  the  court  below  to  re- 
cover the  amount,  and  the  verdict  and  judgment  were  for  the  plaintiffs.  Ex- 
ceptions were  taken  by  the  defendants,  and  they  sued  out  the  present  writ  of 
error.  Sufficient  appears  to  show  that  the  plaintiffs  are  citizens  of  New  York, 
and  that  the  defendants  are  citizens  of  Michigan;  that  the  liquors  were  pur- 
chased of  the  plaintiffs,  as  alleged;  and  that  the  same  were  received  and  sold 
by  the  defendants;  but  they  set  up  the  prohibitory  liquor  law  of  the  latter 
state,  providing  that  all  such  contracts  are  utterly  null  and  void. 

Evidence  was  introduced  by  the  plaintiffs,  showing  that  the  liquors  were  or- 
dered by  one  of  the  defendants  at  a  time  when  he  was  temporarily  in  the  city 
of  New  York;  and  that  the  plaintiffs,  by  his  request,  sent  certain  labels  to  be 
attached  to  the  same  to  the  defendant,  at  the  hotel  in  that  city  where  he  was 
stopping.  By  the  agreement  at  the  time  the  sale  was  made,  the  plaintiffs  were 
to  furnish  these  labels  to  the  purchasers,  and  the  evidence  showed  that  the  value 
of  the  labels  entered  into  the  price  charged  for  the  liquors,  and  that  the  labels, 
by  the  terms  of  the  contract,  were  to  be  furnished  to  the  buyers  by  ihe  sellers, 
without  any  other  charge  than  the  price  to  be  paid  for  the  liquors.  Labels  of 
the  kind  were  something  more  than  ordinary  labels  affixed  to  bottles,  as  they 
indicated  not  only  the  kind  of  liquor  which  the  bottle  contained,  but  also  em- 
braced an  affidavit  that  the  distillation  was  genuine,  and  6t  the  particular 
brand  manufactured  and  distilled  by  the  plaintiffs;  support  to  which  is  derived 
from  the  fact  that  the  label  was  copyrighted,  so  that  no  other  person  than  the 
plaintiffs  had  any  right  to  make,  use  or  vend  it. 

Certain  questions  were  submitted  to  the  jury,  among  which  were  the  follow- 
ing: Were  there  any  receipt  and  acceptance  in  New  York  of  part  of  the 
goods  sold;  and,  if  so,  what  was  so  received?  To  which  the  jury  answered. 
There  was,  to  wit,  certain  labels.  Was  anything  added  to  the  price  of  the 
liquors  on  account  of  the  labels,  and,  if  so,  what  amount  or  price?  Answer: 
There  was  nothing  added;  but  the  labels  added  to  the  value  of  the  liquors, 
and  formed  part  or  parcel  of  the  price.  Testimony  was  offered  by  the  plaint-, 
iffs  in  respect  to  the  delivery  of  the  labels  to  the  defendant  while  be  was  at  the 
hotel  in  New  York,  to  which  the  defendants  objected ;  but  the  court  overruled 
the  objection,,  and  the  testimony  was  admitted,  subject  to  the  defendants' 
objection. 

Errors  assigned  are  in  substance  and  effect  as  follows:  1.  That  the  court 
erred  in  refusing  to  charge  the  jury  that  the  delivery  of  the  labels,  as  proved, 
was  not  a  receipt  and  acceptance  of  part  of  the  goods  sold  within  the  meaning 
of  the  state  statute  of  frauds.  2.  That  the  court  erred  in  refusing  to  charge 
the  jury  (;hat  the  evidence  was  not  sufficient  to  take  the  case  out  of  the  statute 
of  frauds.  3.  That  the  court  erred  in  refusing  to  charge  the  jury  that  the  sale 
was  not  consummated  until  the  defendants  received  and  accepted  the  goods  in 
the  state  where  they  resided.  4.  That  the  court  erred  in  instructing  the  jury 
that  the  defense  set  up  is  one  not  to  be  favored,  and  that  the  proof  to  support 
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it  must  be  clear  and  satisfactory,  before  the  jury  can  consistently  enforce  it. 

5.  That  the  statnte  is  a  penal  statute,  in  derogation  of  the  rights  of  property; 
and  that  for  that  reason,  if  for  no  other,  it  must  receive  a  strict  construction. 

6.  That  the  court  erred  ih  instructing  the  jury  that  if  the  labels  were  included 
in  the  contract,  and  the  liquors  were  worth  more  to  the  defendants  on  account 
of  the  labels,  then  the  receipt  and  acceptance  of  the  same  by  the  acting  defend- 
ant took  the  case  out  of  the  New  York  statute  of  frauds,  and  their  verdict 
should  be  for  the  plaintiffs. 

§  1 749.  Evidence  need  not  he  stated  in  a  bill  of  particuXars. 

Dueexception  was  also  made  to  the  ruling  of  the  court  in  admitting  the  evidence 
reported  in  respect  to  the  delivery  and  acceptance  of  the  labels  furnished  to  the 
purchasers  at  the  time  the  order  for  the  liquors  was  filled,  the  objection  being  that 
the  labels  are  not  mentioned  in  the  plaintiffs'  bill  of  particulars  filed  in  the  case. 
Matters  of  evidence  are  never  required  to  be  stated  in  such  a  paper.  Courts 
tisualiy  require  such  a  notice  where  the  declaration  is  general,  in  order  that  the 
defendant  may  know  what  the  cause  of  action  is  to  which  he  is  required  to  re- 
spond. Nothing  is  wanted  in  this  case  to  meet  that  requirement,  as  all  the 
items  of  the  demand  are  distinctly  and  specifically  stated  in  the  bill  filed  in 
compliance  with  the  order  of  the  court. 

Merchants  selling  spirituous  liquors  in  bottles  usually  label  the  bottles,  to  in- 
dicate the  kind,  character,  age,  quality  or  proof  of  the  liquor,  or  to  specify  the 
name  of  the  manufacturer,  or  the  place  where  it  was  manufactured  or  distilled. 
Such  are  somewhat  in  the  nature  of  trade-marks,  and  are  useful  to  the  seller 
of  the  liquors,  to  enable  him  to  distinguish  one  kind  of  liquor  from  another 
without  opening  the  bottle,  and  to  commend  the  article  to  his  customers  with- 
out oral  explanation. 

Coming  to  the  errors  formally  assigned,  it  is  manifest  that  the  first  and  second 
may  be  considered  together,  as  they  depend  entirely  upon  the  same  considera- 
tions. Both  parties  concede  that  the  bargain  for  the  sale  of  the  liquors  in  this 
case  was  made  in  New  York;  and,  by  the  laws  of  that  state,  contracts  lor  the 
sale  of  any  goods,  chattels,  or  things  in  action,  for  the  price  of  $50  or  more, 
shall  be  void,  unless,  1,  a  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  thereby;  or,  2,  unless 
the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the  evidences,  or  some 
of  them,  of  such  things  in  action ;  or,  3,  unless  the  buyer  shall  at  the  time  pay 
some  part  of  the  purchase  money.     3  R.  S.  New  York  (6th  ed.),  142,  sec.  3. 

Four  answers  are  made  by  the  plaintiffs  to  that  proposition,  each  of  which 
will  receive  a  brief  consideration:  1.  That  the  defendants  received  and  accepted 
the  labels  which  the  plaintiffs  contracted  to  furnish  at  the  time  they  filled  the 
order  for  the  liquors.  2.  That  the  case  is  not  within  the  statute  of  frauds, 
inasmuch  as  the  defendants  received  the  liquors,^  and  sold  the  same  for  their 
own  benefit.  3.  That  the  statute  of  Michigan,  prohibiting  the  sale  of  such 
liquors,  and  declaring  such  contracts  null  and  void,  has  been  repealed.  4.  That 
the  subsequent  letter  written  by  the  defendants  to  the  plaintiffs  takes  the  case 
out  of  the  operation  of  the  statute  requiring  such  a  contract  to  be  in  writing. 

§  1 750.  Acceptance  of  part,  however  miall^  of  goods  Hold^  takes  the  case  out  of 
the  statnte  of  frauds. 

Authorities  almost  numberless  hold  that  there  is  a  broad  distinction  between 
the  principles  applicable  to  the  formation  of  the  contract  and  those  applicable 
to  its  performance,  which  appears  with  sufficient  clearness  from  the  language 
of  the  statute, —  such  a  contract  must  be  in  writing,  or  there  must  be  some  note 
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or  memoranduin  of  the  same  to  be  subscribed  by  the  party  to  be  charged;  but 
the  same  statute  concedes  that  the  party  becomes  liable  for  the  whole  amount 
of  the  goods,  if  he  accepts  and  receives  part  of  the  same,  or  the  evidences,  or 
some  of  them,  of  such  things  in  action;  and  the  authorities  agree,  that,  where 
the  question  is  whether  the  contract  has  been  fulfilled,  it  is  sufficient  to  show 
an  acceptance  and  actual  receipt  of  a  part,  however  small,  of  the  thing  sold,  in 
order  that  the  contract  may  be  held  to  be  good,  even  though  it  does  not  pre- 
clude the  purchaser  from  refusing  to  accept  the  residue  of  the  goods,  if  it  clearly 
appears  that  they  do  not  conform  to  the  contract.  Benjamin  on  Sales  (2d  ed.), 
117;  Hinde  v.  Whitehouse,  7  East,  558;  Morton  v.  Tibbett,  15  Ad.  &  Ell.  (N. 
S.),  427.  Hence,  said  Lord  Campbell,  in  the  case  last  cited,  the  payment  of 
any  sum  in  earnest  to  bind  the  bargain,  or  in  part  payment,  is  sufficient;  the 
rule  being,  that  such  an  act  on  the  part  of  the  buyer,  if  acceded  to  on  the  part 
of  the  vendee,  is  an  answer  to  the  defense. 

§  1751.  the  ''^acceptance  "  required  hy  the  statute  of  frauds  may  he  con^ 

atructive, 

"  Accept  and  receive"  are  the  words  of  the  statute  in  question;  but  the  law 
is  well  settled,  that  an  acceptance  sufficient  to  satisfy  the  statute  may  be  con- 
structive, the  rule  being  that  the  question  is  for  the  jury  whether  the  circum- 
stances proved,  of  acting  or  forbearing  to  act,  do  or  do  not  amount  to  an 
acceptance  within  the  statute.  Bushel  v.  Wheeler,  15  Ad.  &  Ell.  (N.  S.),  445; 
Chitty,  Contr.  (10th  ed.),  367;  Parker  v,  Wallis,  5  Ell.  &  BL,  21;  Lilly  white  v, 
Devereux,  15  Mees.  &  W.,  285;  Simmonds  v.  Humble,  13  C.  B.  (N.  S.),  261; 
Addison,  Contr.  (6lh  ed.),  169.  Questions  of  the  kind  are  undoubtedly  for  the 
jury;  and  it  is  well  settled  that  any  acts  of  the  parties  indicative  of  ownership 
by  the  vendee  may  be  given  in  evidence  to  show  the  receipt  and  acceptance  of 
the  goods  to  take  the  case  out  of  the  statute  of  frauds.  Conduct,  acts  and  dec- 
larations of  the  purchaser  may  be  given  in  evidence  for  that  purpose;  and  it 
was  hold,  in  the  case  of  Currie  v,  Anderson,  2  Ell.  &'  Ell.,  691,  that  the  vendee 
of  goods  may  so  deal  with  a  bill  of  lading  as  to  afiford  evidence  of  the  receipt 
and  acceptance  of  the  goods  therein  described.     Gray  v.  Davis,  10  N.  T.,  285. 

Throughout,  it  should  be  borne  in  mind  that  one  of  the  defendants  in  person 
visited  the  plaintiff's  place  of  business,  and  while  there  ordered  the  liquors,  and 
that  the  liquors  were  all  received  by  the  defendants  at  their  place  of  business, 
and  were  sold  by  them  for  their  own  benefit;  that  the  contract  between  the 
sellers  and  purchasers  was  that  the  former  should  furnish  the  labels  as  part  of 
the  contract;  and  the  evidence  shows  that  they  fulfilled  that  part  of  the  con- 
tract, and  that  they  delivered  the  same  to  the  contracting  party  at  his  hotel, 
before  he  left  the  state  where  the  purchase  was  made. 

Satisfactory  evidence  was  also  introduced  by  the  plaintiffs,  showingthat  they 
drew  a  draft  on  the  defendants  for  the  payment  of  the  price,  and  that  the  defend- 
ants answered  the  letter  of  the  plaintiffs  declining  to  accept  the  same,  as  more 
fully  set  forth  in  the  record,  in  which  they  state  that  the  purchase  was  on  four 
months,  with  the  further  privilege  of  extending  the  time  two  months  longer  by 
allowing  seven  percent,  interest,  adding,  that  if  the  plaintiffs  doubted  their  word^ 
they  had  "  a  written  contract  to  that  effect."  What  they  claim  in  the  letter  is  that 
the  arrangement  was  made  with  the  salesman ;  and  they  state  that  they  would 
not  have  given  him  the  order,  if  he  had  not  given  them  "those  conditions."  They 
make  no  complaint  that  the  liquors  were  not  of  the  agreed  quantity  and  quality, 
and  certainly  leave  it  to  be  implied  that  they  had  been  duly  received,  and  that 
they  were  satisfactory.     It  was  contended  by  the  plaintiffs  that  the  case  was 
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taken  out  of  the  statute  of  frauds:  1.  Because  the  labels  were  a  part  of  what 
was  purchased,  and  that  the  defendants  accepted  and  received  the  same  at  the 
time  and  place  of  the  purchase.  2.  That  the  sul)sequeQt  letter,  as  exhibited  in 
the  record,  is  sufficient  for  that  purpose. 

Enough  appeared  at  the  trial  to  show  that  the  labels  were  copyrighted,  and 
that  the  plaintiffs  agreed  to  furnish  the  same  without  any  additional  charge; 
and  the  bill  of  exceptions  also  shows  that  it  was  .conceded  that  the  defendants 
accepted  and  received  the  labels  at  the  hotel,  as  claimed  by  the  plaintiffs.  Still, 
the  defendants  denied  that  the  labels  were  of  any  value,  or  that  they  entered 
into  or  constituted  any  part  of  the  t^hings  purchased;  both  of  which  questions 
the  circuit  judge  submitted  to  the  jury,  remarking,  at  the  same  time,  that  by 
the  furnishmg  the  labels  with  the  liquors  the  defendants  acquired  the  right 
to  use  the  copyright  to  that  extent,  without  which,  or  some  equivalent  permis- 
sion or  license,  they  would  have  had  no  such  lawful  authority. 

Pursuant  to  these  suggestions,  the  jury  were  directed  to  ascertain  whether 
the  liquors  were  worth  more  to  the  defendants  on  account  of  the  labels,  and 
whether  the  labels  were  included  in  the  contract;  and  they  were  instructed 
that,  if  they  found  affirmatively  in  respect  to  both  of  these  inquiries,  then  the 
receipt  and  acceptance  of  the  labels  as  alleged  took  the  case  out  of  the  statute  of 
frauds,  because  then  there  was  a  receipt  and  acceptance  by  the  defendants  of 
a  portion  of  the  things  purchased. 

Appropriate  instruction  was  also  given  to  the  jury  in  respect  to  the  subse- 
quent letter  sent  by  the  defendants  to  the  plaintiffs;  and  the  jury  were  told  by 
the  presiding  judge  that  if  they  found,  under  the  instructions  given,  that  the 
defendants  received  and  accepted  a  part  of  the  things  purchased,  then  the  con- 
tract was  made  valid  as  a  New  York  contract,  and  that  their  verdict  should  be 
in  favor  of  the  plaintiffs.  Currie  v.  Anderson,  supra.  That  if  the  contract  was 
not  made  valid  by  the  acceptance  and  receipt  of  the  labels,  nor  by  the  letter 
exhibited  in  the  record,  then  it  was  a  Michigan  contract,  and  their  verdict 
should  be  for  the  defendants.  Meredith  v,  Meigh,  2  Ell.  &  BL,  364;  Castle  v. 
Sworder,  6  11.  &  N.,  828;  Law  Rep.,  1  0.  P.,  6. 

Controlling  authorities  already  referred  to  show  that  the  question  whether 
the  goods  or  any  part  of  the  same  were  received  and  accepted  by  the  purchaser 
is  one  for  the  jury,  to  which  list  of  citations  many  more  may  be  given  of  equal 
weight  and  directness.  Just  exception  cannot  be  taken  to  the  form  in  which 
the  question  was  submitted  to  the  jury;  and  the  record  shows  that  the  verdict 
was  for  the  plaintiffs,  and  that  the  jury  found,  in  response  to  the  fifth  question, 
that  the  labels  added  to  the  value  of  the  liquors,  and  that  they  formed  part  or 
parcel  of  the  price.  Jackson  v.  Lowe,  7  Moore,  219.  Where  goods  are  pur- 
chased in  several  parcels,  to  be  paid  for  at  a  future  day,  the  whole,  within  the 
meaning  of  the  statute  of  frauds,  constitutes  but  one  contract,  and  the  delivery 
of  part  to  the  purchaser  is  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds.     Mills  v.  Hunt,  20  Wend.  (N.  Y.),  431. 

Apply  the  finding  of  the  jury  in  this  case  to  the  conceded  facts,  and  it  shows 
that  the  defendants  were  in  the  situation  of  a  purchaser  who  goes  to  a  store 
and  buys  different  articles,  at  separate  prices  for  each  article,  under  an  agree- 
ment for  a  credit,  as  in  this  case,  accepting*  a  part,  but  leaving  the  bulk  to  be 
forwarded  by  public  conveyance.  Frequent  cases  of  the  kind  occur;  and  it  is. 
well  settled  law  that  the  delivery  of  a  part  of  the  articles  so  purchased,  with- 
out any  objection  at  the  time  as  to  the  delivery,  is  sufficient  to  take  the  case 
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oat  of  the  Statute  of  frauds  as  to  the  whole  amount  of  the  goods.     Mills  9. 
Hunt,  20  id.,  431. 

The  delivery  in  such  a  case,  .in  order  that  it  may  have  that  effect,  must  be 
made  in  pursuance  of  the  contract,  the  question  whether  it  was  so  made  or  not 
being  one  for  the  jury;  but  if  they  find  that  question  in  the  affirraativ^e,  then 
it  follows  that  the  case  is  taken  out  of  the  statute  of  frauds.  Van  Wocrt  v. 
Albany  &  Susquehanna  R  Co.,  67  N.  T.,  539.  Parol  evidence  is  admissible  to 
show  what  the  circumstances  were  attending  the  contract,  and  to  show  the  re- 
ceipt and  acceptance,  in  whole  or  in  part,  of  the  goods  purchased.  Tomkinson 
V.  Straight,  17  C.  B.,  695 ;  Kershaw  v,  Ogden,  3  H.  &  C,  715.  Due  acceptance 
and  receipt  of  a  substantial  part  of  the  goods  will  be  as  operative  as  an  accept- 
anee  and  receipt  of  the  whole;  and  the  acceptance  may  either  precede  the 
reception  of  the  article,  or  may  accompany  their  reception.  2  Whart.  Evid., 
sec.  875. 

Differences  of  opinion  have  existed  upon  some  of  these  matters;  but  all  the 
authorities,  or  nearly  all,  concur  that  the  question  is  for  the  jury,  to  be  deter- 
mined by  the  circumstances  of  the  particular  case.  Id.  Viewed  in  the  light 
of  these  suggestions,  it  is  clear  that  the  question  whether  the  evidence  showed 
that  the  case  was  taken  out  of  the  statute  of  frauds  by  the  acceptance  and  re- 
ceipt by  the  defendants  of  a  part  of  what  was  purchased  by  them,  in  connec- 
tion with  the  letter  of  the  defendants  exhibited  in  the  record,  was  fairly 
submitted  to  the  jury,  and  that  their  finding  in  the  premises  is  final  and  con- 
olusive. 

Attempt  was  also  made  by  the  plaintiffs  to  support  the  judgment,  upon  the 
ground  that  the  defendants  were  estopped  to  set  up  the  statute  of  frauds  as  a 
defense,  in  view  of  the  fact  that  they  had  received  the  liquors  and  sold  the 
same  for  their  own  benefit;  but  it  is  not  necessary  to  examine  that  proposition 
in  view  of  the  conclusion  that  the  case  is  taken  out  of  the  operation  of  the  stat- 
ute by  the  other  evidence  and  the  finding  of  the  jury.  Nor  is  it  necessary  to 
give  any  consideration  to  the  proposition  that  the  act  of  the  state  of  Michigan 
to  prevent  the  manufacture  and  sale  of  spirituous  and  intoxicating  liquors  as  a 
beverage  is  repealed,  for  the  same  reason,  and  also  for  the  additional  reason, 
that  the  repealing  clause  saves  "all  actions  pending,  and  all  causes  of  action 
whiph  had  accrued  at  the  time"  the  repealing  act  took  effect.  Sess.  Acts  1875, 
p.  279. 

Having  come  to  the  conclusion  that  the  case  is  taken  out  of  the  statute  of 
frauds,  it  is  not  deemed  necessary  to  give  the  other  assignments  of  error  a  sep- 
arate examination.  Suffice  it  to  say,  that  the  court  is  of  the  opinion  that  there 
ift  no  error  in  the  record. 

Jvdgment  affirm^. 


EX  PARTE  SAFFORD  — IN  RE  DOWNING. 
(District  Court  for  Massachusetts:  2  Lowell,  563-567.     1877.) 

Statement  of  Facjts. —  Saflford  offered  for  proof  against  Downing's  estate 
the  price  of  certain  lots  of  leather  bought  by  him  of  S.  under  oral  contracts. 
Some  of  the  leather  had  not  been  taken  from  S.'s  warehouse  on  Novvmbor9 
and  10, 1872,  and  with  the  warehouse  was  destroyed  by  fire  at  that  time.  Further 
facts  appear  in  the  opinion. 
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§  1752.  Goods  may  he  delivered  and  received^  though  left  in  possession  of  ih$ 
vendor  as  warehouseman. 

Opinion  by  Lowell,  J. 

The  single  question  in  this  case  is  whether  the  goods  had  been  accepted  and 
received  by  Downing,  within  the  meaning  of  the  statute  of  frauds.  They  had 
been  weighed  in  his  presence,  and  the  precise  hides  agreed  on,  and  the  shrink- 
age ascertained.  At  his  request,  though  whether  in  his  presence  or  not  is  not 
quite  clear,  they  had  been  set  apart  from  all  other  goods,  and  marked  with  bis 
name;  and  he  was  to  take  them  when  he  pleased  to  send  his  carrier  for  them. 
No  delivery  could  be  more  complete,  unless  they  had  come  into  his  personal 
possession ;  and  I  do  not  understand  it  to  be  denied  that,  at  common  law,  tb6 
property  would  have  passed.  Undoubtedly  the  decisions  upon  the  statate 
have  introduced  some  refinements  not  easily  reconciled  with  common  sense,  by 
which  the  property  in  goods  is  held  to  have  passed  and  not  to  have  passed  at 
the  same  time;  and  they  are  said  to  have  been  delivered  by  the  buyer  before 
they  are  received  by  the  seller.  I  have  no  intention  of  departing  from  those 
decisions;  but  this  case  steers  wide  of  them. 

§  1 753,  distinction  between  accepting  and  receiving  goods. 

The  latest  authorities  make  the  distinction  between  accepting  goods  and  re- 
ceiving them  to  be  this:  Goods  may  be  constructively  delivered,  as  to  a  carrier 
or  warehouseman,  and  yet  not  accepted,  if,  for  instance,  they  were  ordered  by 
word  of  mouth,  or  bought  by  sample;  and  the  carrier  or  warehouseman  is  not, 
as  such,  without  special  appointment,  the  agent  of  the  buyer  to  ascertain  tba;! 
the  goods  conform  to  the  order  or  to  the  sample;  and,  therefore,  in  suob  a 
case,  the  goods  may  be  received  and  yet  not  accepted.  It  was  formerly  said 
that  the  goods  most  be  received,  and  an  opportunity  be  given  to  examine  them, 
before  the}'  could  be  accepted ;  but,  in  a  very  elaborate  opinion  of  the  queen's 
bench,  this  doctrine  was  denied  to  be  sound,  and  a  defendant  was  held  bound 
who  had  exercised  acts  of  ownership  over  the  goods,  though  he  had  not  pre- 
cluded himself  from  objecting  that  they  did  not  conform  to  the  contract;  or, 
in  other  words,  there  might  be  an  acceptance  to  satisfy  the  statute,  and  let 
in  proof  of  the  contract,  which  yet  would  not  be  an  acceptance  under  the 
contract  itself,  when  proved.  Morton  v,  Tibbett,  15  Q.  B.,  423.  In  Cusack 
v.  Bobinson,  1  Best  &  S.,  299,  Blackburn,  J.,  says:  '^  Acceptance  may  be  before 
receipt;"  and  it  was  there  decided  that  specific  goods,  agreed  on,  and  after- 
wards sent  to  a  warehouse  named  by  the  vendee,  had  been  both  accepted  and 
received  bv  him.  Whether  the  courts  of  Massachusetts  would  assent  to  the 
fall  extent  of  the  law  laid  down  in  Morton  v.  Tibbett,  vhi  supra^  I  do  not 
know ;  but  I  take  it  to  be  clear  that,  by  the  law  of  this  state,  and  of  the  United 
States  generally,  as  well  as  of  England,  if  specific  goods  are  fully  agreed  on 
and  bought,  and  afterwards  sent  to  a  warehouseman  or  carrier,  designated  by 
the  vendee,  the  statute  is  satisfied.  Uilman  v.  Barnard,  7  Gray,  554;  Cross 
V.  O'Donnell,  44  N.  Y.,  661;  Howes  v.  Ball.,  7  B.  &  C,  481 ;  Dodsley  v.  Varley, 
12  A.  &  E.,  032. 

There  is  no  doubt  that  the  vendor  may  himself  be  the  warehouseman  or 
bailee.  This  was  decided  in  the  leading  case  of  Elmore  v.  Stone,  1  Taunt.,  458. 
I  have  seen  it  stated  that  this  case  has  been  overruled;  but  that  is  a  mistake. 
It  was  fully  approved  by  Shaw,  C-  J.,  who  states  the  exact  case,  though  he 
does  not  cite  it  by  name,  in  Arnold  v.  Delano,  4  Cush.,  40.  It  was  cited  and 
followed  in  Beaumont  v,  Brengeri,  5  C.  B.,  301,  and  Marvin  v.  Wallis,  6  Ell.  dc 
BL,  726;  and  its  doctrine  reafiirmed  in  Cusack  v.  Robinson,  ubi  supra.     See 
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Benj.  Sales  (2d  Am.  ed.),  136.  It  has  often  been  decided  that  there  can  be  no 
sufficient  receipt  by  the  vendee  so  long  as  the  vendor  holds  as  vendor,  and 
insists  on  his  lien  for  the  price.  The  reason  is  given  by  Abbott,  C.  J.,  in  an 
early  case,  that,  if  the  vendee  had  actually  received  the  goods,  it  would  neces- 
sarily follow  that  he  could  maintain  trover  for  them,  and  the  vendor  wouUI  be 
left  to  his  action  for  the  price.  Baldey  v.  Parker,  2  B.  &  C,  37.  In  this  case 
there  is  no  doubt  that  the  vendor's  lien  was  gone;  for  the  vendee  usually  re- 
moved the  goods  within  the  sixty  days  for  which  credit  was  given,  and  had  an 
undoubted  right  so  to  do. 

If  the  decision  were  to  turn  merely  on  the  conditional  contract  of  insurance 
made  by  the  vendee,  that  would  be  sufficient  evidence  to  warrant  a  jury  in 
finding  a  receipt  of  the  goods.  The  cases  are  many  where  a  sale,  or  a  mere 
offer  to  sell,  or  a  request  by  the  vendee  to  the  vendor  to  sell  on  his  account, 
and  various  other  acts  of  ownership,  have  been  held  sufficient  for  that  purpose, 
though  the  goods  remained  in  the  actual  possession  of  the  vendor,  or  of  a  mid- 
dleman. Chaplin,  v.  Rogers,  1  East,  192;  Blenkinsop  v.  Clayton,  7  Taunt.,  597; 
Marvin  v.  Wailis,  6  Ell.  &  Bl.,  726;  Castle  v.  Sworder,  6*^  H.  &  N.,  828.  It 
may  be  said  that  a  resale  would  be  a  fraud  on  the  vendor,  if  the  goods  are  not 
the  property  of  the  vendee,  and  that  for  this  reason  the  latter  is  estopped ;  but 
the  true  reason  is  that  such  an  act  is  of  itself  evidence  of  acceptance  and  re- 
ceipt; and  a  contract  of  insurance  is  fully  as  significant  in  this  respect. 

It  was  argued  that,  in  a  certain  sense,  the  lien  of  the  vendor  was  not  gone, 
because,  if  the  vendee  had  become  insolvent,  it  might  have  revived  under  the 
decision  in  Arnold  v.  Delano,  4  Cush.,  33,  and  similar  ca^es;  and  it  was  added 
that,  so  long  as  the  right  of  stoppage  in  transitu  was  not  lost,  there  could  be 
no  receipt  by  the  vendee.  The  law  is  so  given  in  Story,  Sales,  §  276;  but  there 
are  many  decisions  to  the  contrary  of  that  statement,  and  none  in  its  favor 
that  I  have  seen.  In  Bushell  v,  Wheeler,  15  Q.  B..  442,  note,  Coleridge,  J., 
said  of  the  right  to  stop  in  transitu:  "  That  is  a  bad  test;  there  might  be  stop- 
page in  transitu^  though  there  had  been  a  note  in  writing."  Lord  Denman, 
C.  J.,  made  a  similar  remark  in  delivering  the  opinion  of  the  court;  and  the 
decision  covers  the  point.  So  are  Cross  v.  0'Donnell,*44  N.  T.,  661;  Castle  ». 
Sworder,  6  11.  &  N.,  828;  and,  in  point  of  principle,  the  following  cases,  as 
well  as  those  above  cited,  in  which  delivery  of  accepted  goods  to  a  carrier  was 
held  to  have  been  received  by  the  vendee  within  the  statute,  though  in  most 
of  them  the  right  of  stoppage  might  have  been  exercised  if  the  vendee  had 
become  insolvent:  Dodsley  v.  Varley,  12  A.  &  E.,  632;  Howes  v.  Ball,  7  B. 
&  C,  484;  Pinkham  v,  Mattox,  53  N.  H.,  600.  The  revival  of  the  vendor's 
lien  in  case  of  insolvency  is  an  equitable  doctrine  very  difficult  to  explain  at 
common  law;  but  it  arises  only  upon  bankruptcy  or  insolvency,  and  does  not 
then  revest  the  property. 

Lastly,  it  is  said  that  certain  late  cases  in  Massachusetts  are  opposed  to  the 

plaintitf's  arcjument  (Knight  v.  Mann,  118  Mass.,  143;  S.  C,  120  Mass.,  219; 

Safiford  v.  McDonough,  id.,  200);  but  they  are  not  like  this  case.      In  the 

former,  the  goods  were  not  taken  out  and  weighed  in  the  presence  of  the  buyer; 

and  he  had  done  no  act  of  acceptance  except  to  authorize  them  to  be  set  apart, 

and  to  sav  that  he  would  send  for  them.     The  court  said  that  he  had  still  the 

right  of  examination  and  rejection,  which  it  is  clear  that  the  bankrupt  in  this 

case  had  not.     In  the  latter  case  the  plamtiflFs  were  holding  the  goods  as  unpaid 

vendors,  and  had  refused  to  deliver  them  excepting  for  cash  or  a  satisfactory 

note.     This  case  is  more  like  Ross  v,  Welch,  11  Gray,  235,  where  the  defendant 
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boDght  growing  cabbages  and  received  constructive  delivery  of  them  on  the 
ground.  It  is  true  a  few  were  actually  delivered;  but  that  fact  is  not  noticed 
in  the  judgment  of  the  court,  who  say,  "  an  agreement  to  sell  an  article  ready 
to  be  delivered  and  taken  away,  though  still  standing  in  the  soil,  unrevoked,  is 
sufficient  delivery  to  give  effect  to  the  sale  between  the  parties." 

It  is  not  necessary  to  go  so  far  in  this  case;  because  the  hides  were  delivered 
in  an  unequivocal  manner,  and  put  by  themselves,  and  insured  for  the  buyer, 
though  it  happened  through  most  unforeseen  circumstances  that  the  insurance 
was  inadequate.  With  all  the  refinements  to  which  I  have  before  alluded,  I 
know  of  no  case,  either  in  England  or  the  United  States,  in  which  such  circum- 
stances have  not  been  considered  evidence  for  the  jury  to  find  both  acceptance 
and  receipt  to  satisfy  the  statute;  and,  as  a  juryman,  I  have  no  hesitation  in 
saying  that  they  were  so  accepted  and  received,  because  this  was  the  undoubted 
intent  and  understanding  of  both  parties. 

Debt  admitied  to  vroof* 

BUTLER  r.  THOMSON. 
(2  Otto,  412-417.     1875.) 

Ebror  to  U.  S.  Circuit  Court,  Southern  District  of  New  Tone. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  OF  Facts. —  The  plaintiff  alleged  that  on  the  11th  day  of  July, 
1867,  he  bargained  and  sold  to  the  defendants  a  quantity  of  iron,  thereafter  to 
arrive,  at  prices  named,  and  that  the  defendants  agreed  to  accept  the  same  and 
pay  the  purchase  money  therefor;  that  the  iron  arrived  in  due  time  and  was 
tendered  to  the  defendants,  who  refused  to  receive  and  pay  for  the  same;  and 
that  the  plaintiff  afterwards  sold  the  same  at  a  loss  of  $6,581,  which  sum  he 
requires  the  defendants  to  make  good  to  him.  The  defendants  interposed  a 
general  denial. 

Upon  the  trial  the  case  came  down  to  this:  The  plaintiff  employed  certain 
brokers  of  the  city  of  New  York  to  make  sale  for  him  of  the  expected  iron. 
The  brokers  made  sale  of  the  same  to  the  defendants  at  twelve  and  three- 
quarters  cents  per  pound  in  gold,  cash.     The  following  memorandum  of  sale 

was  made  by  the  brokers,  viz. : 

"  New  York,  July  10, 1867. 

"  Sold  for  Messrs.  Butler  &  Co.,  Boston,  to  Messrs.  A.  A.  Thomson  &  Co., 
New  York,  seven  hundred  and  five  (705)  packs  first-quality  Russia  sbeet-iron, 
to  arrive  at  New  York,  at  twelve  and  three-quarters  (12J)  cents  per  pound, 
gold,  cash,  actual  tare. 

*'  Iron  due  about  Sept.  1,  '67.  White  &  Hazzabd,  Brokers." 

The  defendants  contend  that,  under  the  statute  of  frauds  of  the  state  of  New 
York,  this  contract  is  not  obligatory  upon  them.  The  judge  before  whom  the 
cause  was  tried  at  the  circuit  concurred  in  this  view,  and  ordered  judgment  for 
the  defendants.  It  is  from  this  judgment  that  the  present  review  is  taken. 
The  provision  of  the  statute  of  New  York  upon  which  the  question  arises 
(2  R  S.,  136,  sec.  3)  is  in  these  words: 

*' Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in  action,  for 
the  price  of  $50  or  more,  shall  be  void,  unless  (1)  a  note  or  memorandum  of 
such  contract  be  made  in  writing,  and  be  subscribed  by  the  parties  to  be 
charged  thereby;  or  (2)  unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in  action ;  or  (3)  unless 
the  buyer  shall  at  the  time  pay  some  part  of  the  purchase  money." 
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The  eighth  section  of  the  same  title  provides  that  "  every  instrument  re- 
quired by  any  of  the  provisions  of  this  title  to  be  subscribed  by  any  party  may 
be  subscribed  by  the  lawful  agent  of  such  party." 

§  1754*  A  memorandum  of  Bale  made  hy  the  broker  of  hath  parties^  recitinff 
the  sale  and  its  ierm^,  is  sufficient  to  charge  the  purchaser. 

There  is  no  pretense  that  any  of  the  goods  were  accepted  and  received,  or 
that  any  part  of  the  purchase  money  was  paid.  The  question  arises  upon  the 
first  branch  of  the  statute,  that  a  memorandum  of  the  contract  shall  be  made 
in  writing  and  be  subscribed  by  the  parties  to  be  charged  thereby.  The  de- 
fendants do  not  contend  that  there  is  not  a  sufficient  subscription  to  the  con- 
tract. White  &  Hazzard,  who  signed  the  instrument,  are  proved  to  have  been 
the  authorized  agents  of  the  plaintiff  to  sell,  and  of  the  defendants  to  buy;  and 
their  signature,  it  is  conceded,  is  the  signature  both  of  the  defendants  and  of 
the  plaintiff. 

The  objection  is  to  the  sufficiency  of  the  contract  itself.  The  written  mem- 
orandum recites  that  Butler  &  Co.  had  sold  the  iron  to  the  defendants  at  a 
price  named;  but  it  is  said  there  is  no  recital  that  the  defendants  had  bought 
the  iron.  There  is  a  contract  of  sale,  it  is  argued,  but  not  a  contract  of  pur- 
chase. As  we  understand  the  argument,  it  is  an  attack  upon  the  contract^  not 
only  that  it  is  not  in  compliance  with  the  statute  of  frauds,  but  that  it  is  void 
upon  common  law  principles.  The  evidence  required  by  the  statute  to  avoid 
frauds  and  perjuries  —  to  wit,  a  written  agreement  —  is  present.  Such  as  it  is, 
the  contract  is  sufficiently  established,  and  possesses  the  evidence  of  its  exist- 
ence required  by  the  statute  of  frauds. 

The  contention  would  be  the  same  if  the  articles  sold  had  not  been  of  the 
price  named  in  the  statute,  to  wit,  the  sum  of  $50.  Let  us  examine  the 
argument.  Blackstone's  definition  of  a  sale  is  ^'a  transmutation  of  prop- 
erty from  one  man  to  another  in  consideration  of  some  price."  2  Bl.,  446. 
Kent's  is,  "a  contract  for  the  transfer  of  property  from  one  person  to  another." 
2  Kent,  615.  Bigelow,  C.  J.,  defines  it  in  these  words:  "Competent  parties  to 
enter  into  a  contract,  an  agreement  to  sell,  the  mutual  assent  of  the  parties  to 
the  subject-matter  of  the  sale,  and  the  price  to  be  paid. therefor."  Gardner  v. 
Lane,  12  Allen,  39,  43.  A  learned  author  says:  "If  any  one  of  the  ingredients 
be  wanting,  there  is  no  sale."  Atkinson  on  Sales,  5.  Benjamin  on  Sales,  p.  I^ 
note,  and  p.  2,  says,  "  To  constitute  a  valid  sale,  there  must  be  (1)  parties  com- 
petent to  contract;  (2)  mutual  assent;  (3j  a  thing,  the  absolute  or  general  prop- 
erty in  which  is  transferred  from  the  seller  to  the  buyer;  (4)  a  price  in  money, 
paid  or  promised." 

How,  then,  can  there  be  a  sale  of  seven  hundred  and  five  packs  of  iron» 
unless  there  be  a  purchase  of  it?  How  can  there  be  a  seller,  unless  there  be 
likewise  a  purchaser?  These  authorities  require  the  existence  of  both.  The 
essential  idea  of  a  sale  is  that  of  an  agreement  or  meeting  of  minds  by  which 
a  title  passes  from  one,  and  vests  in  another.  A  man  cannot  sell  his  chattel  by 
a  perfected  sale,  and  still  remain  its  owner.  There  may  be  an  offer  to  sell,  sub- 
ject to  acceptance,  which  would  bind  the  party  offering,  and  not  the  other 
party  until  acceptance.  The  same  may  be  said  of  an  optional  purchase  upon 
a  suttlcient  consideration.  There  is  also  a  class  of  cases  under  the  statute  of 
frauds  where  it  is  held  that  the  party  who  has  signed  the  contract  may  be  held 
chargeable  upon  it,  and  the  other  party,  who  has  not  furnished  that  evidence 
against  himself,  will  not  be  thus  chargeable.     Unilateral  contracts  have  been 

the  subject  of  much  discussion,  which  we  do  not  propose  here  to  repeat.     In 
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Thornton  v.  Kempster,  5  Taunt.,  788,  it  is  said,  "Contracts  maj'  exist  which, 
by  reason  of  the  statute  of  frauds,  could  be  enforced  by  one  party,  although 
they  could  not  be  enforced  by  the  other  party.  The  statute  of  frauds  in  that 
respect  throws  a  diJD&culty  in  the  way  of  the  evidence.  The  objection  does  not 
interfere  with  the  substance  of  the  contract,  and  it  is  the  negligence  of  the 
other  party  that  he  did  not  take  care  to  obtain  and  preserve  adtnissible  evidence 
to  enable  himself  also  to  enforce  it." 

^  The  statute  of  29  Car.  II.,  ch.  3,  on  which  this  decision  is  based,  that  "  no 
contract  for  the  sale  of  goods,  wares  and  merchandise,  for  the  price  of  £10  or 
upwards,  shall  be  allowed  to  be  good  except  the  buyer,"  etc.,  is  in  legal  efifect 
the  same  as  that  of  the  statute  of  New  York  already  cited.  See  Justice  v. 
Lang,  42  N.  Y.,  203,  that  such  is  the  effect  of  the  statute  of  New  York. 

The  case  before  us  does  not  fall  within  this  class.  There  the  contract  is 
signed  by  one  party  only;  here  both  have  signed  the  paper;  and,  if  a  contract 
is  created,  it  is  a  mutual  one.  Both  are  liable,  or  neither.  Under  these  author- 
ities^ it  seems  clear  that  there  can  be  no  sale  unless  there  is  a  purchase,  as  there 
can  be  no  purchase  unless  there  be  a  sale.  When,  therefore,  the  parties 
mutually  certify  and  declare  in  writing  that  Butler  &  Co.  have  sold  a  certain 
amount  of  iron  to  Thomson  &  Co.  at  a  price  named,  there  is  included  therein 
a  certificate  and  declaration  that  Thomson  &  Co.  have  bought  the  iron  at  that 
price. 

In  Radford  v.  Newell,  L.  R,  3  C.  P.,  52,  the  memorandum  was  in  these 
wor«ls:  "Mr.  H.,  thirty-two  sacks  culasses  at  39«.,  two  hundred  and  eighty 
pounds,  to  wait  orders; "  signed,  "  John  Williams."  It  was  objected  that  it  was 
impossible  to  tell  from  this  memorandum  w^hich  party  was  the  buyer  and  which 
was  the  seller.  Parol  proof  of  the  situation  of  the  parties  was  received,  and 
that  Williams  was  the  defendant's  agent,  and  made  the  entry  in  the  plaintiffis 
books.  In  answer  to  the  objection  the  court  say,  ''The  plaintiff  was  a  baker, 
who  would  require  the  flour,  and  the  defendant  a  person  who  was  in  the  habit 
of  selling  it;"  and  the  plaintiff  recovered.  It  may  be  noticed,  also,  that  the 
memorandum  in  that  case  was  so  formal  as  to  contain  no  words  either  of  pur- 
chase or  sale  (''Mr.  H.,  thirty-two  sacks  culasses  at  39^.,  two  hundred  and  eighty 
pounds,  to  wait  orders");  but  it  was  held  to  create  a  good  contract  upon  the 
parol  evidence  mentioned. 

The  subject  of  bought  and  sold  notes  was  elaborately  discussed  in  the  case 
of  Sievenright  v.  Archibald,  6  Eng.  L.  &  Eq.,  286;  S.  C,  17  Q.  B.,  103;  Benj. 
OD  Sales,  p.  224,  sec.  290.  There  was  a  discrepancy  in  that  case  between  the 
bought  and  sold  notes.  The  sold  note  was  for  a  sale  to  the  defendant  of  "five 
hundred  tons  Messrs.  Dunlop,  Wilson  &  Co.'s  pig-iron."  The  bought  note  was 
for  "five  hundred  tons  of  Scotch  pig-iron."  The  diversity  between  the  bought 
and  sold  notes  was  held  to  avoid  the  contract.  It  was  held  that  the  subject  of 
the  contract  was  not  agreed  upon  between  the  parties.  It  appeared  there,  and 
the  circumstance  is  commented  on  by  Mr.  Justice  Patteson,  that  the  practice  is 
to  deliver  the  bought  note  to  the  buyer  and  the  sold  note  to  the  seller.  He 
says:  "Each  of  them,  in  the  language  used,  purports  to  be  a  representation 
by  the  broker  to  the  person  to  whom  it  is  delivered,  of  what  he,  the  broker,  has 
done  as  agent  for  that  person.  Surely  the  bought  note  delivered  to  the  buyer 
cannot  be  said  to  be  a  memorandum  of  the  contract  signed  by  the  buyer's 
agent,  in  order  that  he  might  be  bound  thereby;  for  then  it  would  have  been 
delivered  to  the  seller,  not  to  the  bu3'er,  and  vtce  versa  as  to  the  sold  note." 

The  argument  on  which  the  decision  below  of  the  case  we  are  considering 
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was  based  is  tbat  the  contract  of  sale  is  distinct  from  the  contract  of  purchase; 
that  to  charge  the  purchaser,  the  suit  should  be  brought  upon  the  bought  note; 
and  that  the  purchaser  can  only  be  held  where  his  agent  has  signed  and  deliv- 
ered to  the  other  party  a  bought  note  —  that  is,  an  instrument  expressing  tbat 
he  has  bought  and  will  pay  for  the  articles  specified.  Mr.  Justice  Pattesoa 
answers  this  by  the  statement  that  the  bought  note  is  always  delivered  to  the 
buyer,  and  the  sold  note  to  the  seller.  The  plaintiff  here  has  the  signature  of 
both  parties,  and  the  counterpart  delivered  to  him  and  on  which  he  brings  his 
suit,  is,  according  to  Mr.  Justice  Patteson,  the  proper  one  for  that  purpose  — 
that  is,  the  sold  note. 

We  do  not  discover  in  Justice  v.  Lang,  reported  in  42  N.  T.,  493,  and  again 
in  62  N.  T.,  323,  anything  that  conflicts  with  the  views  we  have  expressed,  or 
that  gives  material  aid  in  deciding  the  points  we  have  discussed.  The  memo- 
randum in  question,  expressing  that  the  iron  bad  been  sold,  imported  necessarily 
that  it  bad  been  bought.  The  contract  was  signed  by  the  agent  of  both  par- 
ties, the  buyer  and  the  seller,  and  in  our  opinion  was  a  perfect  contract,  obliga- 
tory upon  both  the  parties  thereto.  Judgment  reversed  and  cause  remanded 
for  a  new  trial. 

WILLIAMS  V.  MORRia 
(5  Otto,  444-458.     1877.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Sufficient  appears  to  show  that  the  complainants  are 
the  heirs-at-law  of  James  Williams,  who  died  intestate  August  16,  1862,  seized 
in  fee  of  an  undivided  moiety  of  lot  1  in  square  160  on  the  plan  of  the  city  of 
Washington,  bounded  as  described  in  the  bill  oi  complaint;  and  ihey  allege 
that  their  intestate,  six  years  before  his  decease,  acting  for  himself  and  for  the 
heirs  of  his  brother  previously  deceased,  who  in  his  life-time  owned  the  other 
moiety  of  the  premises,  rented  the  whole  lot  to  the  first-named  respondent  for 
the  yearly  sum  of  $600;  that  the  rent  was  subsequently  increased,  and  that  the 
lessee  has  ever  since  remained  in  the  possession  of  the  undivided  moiety  which 
belonged  to  the  intestate,  and  that  a  large  amount  of  the  rent  is  in  arrear,  the 
respondent  having  paid  only  an  inconsiderable  amount  of  the  same  to  the  lessor 
during  his  life-time,  and  nothing  to  the  complainants  since  his  decease. 

Superadded  to  that,  the  charge  of  the  complainants  is  that  the  respondent, 
while  so  in  possession  of  the  premises  as  tenant,  did  by  his  own  default  suffer 
the  taxes  assessed  on  the  lot  to  remain  unpaid;  that  the  premises  were  sold  at 
a  tax  sale;  and  tbat  he  claims  to  hold  the  same  by  virtue  of  that  sale;  but 
they  allege  that  the  title,  if  any,  acquired  to  the  moiety  in  question  inured  to 
their  benetit;  and  they  further  show  that  the  respondent  has  recently,  in  viola- 
tion of  his  duty  as  tenant,  repudiated  his  tenancy,  and  claims  title  to  the 
premises  under  some  pretended  contract  with  the  lessor  in  his  life-time  for  the 
purchase  of  the  same,  all  of  which  claim  the  complainants  aver  is  unfounded. 
Based  upon  these  allegations,  the  complainants  allege  that  the  respondent  has  ter- 
minated his  tenancy ;  and  they  charge  that  he  has  ever  since  held  the  property, 
and  received  from  the  United  States  large  rents  for  the  same,  for  which  he  is 
justly  accountable;  and  they  pray  for  an  account  of  all  moneys  due  for  such 
rent  to  them  and  to  the  widow  of  the  deceased  lessor,  and  that  he  be  decreed  to 
convey  to  the  complainants  ail  title  to  the  moiety  of  the  premises  he  acquired 

by  the  tax  sale,  and  for  general  relief. 
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Service  was  made,  and  the  first-named  respondent  appeared  and  filed  an  an- 
swer, setting  up  several  defenses.  Proofs  were  taken  on  both  sides,  and  the 
court  at  special  term  entered  a  decree  in  favor  of  the  complainants.  Due  appeal 
was  taken  by  the  respondent  to  the  general  term ;  when  both  parties  were 
again  heard,  and  the  appellate  court  reversed  the  decree  entered  at  the  special 
term,  and  dismissed  the  bill  of  complaint.  From  that  decree  the  complainants 
appealed  to  this  court,  and  now  assign  the  following  errors:  1.  That  the  court 
erred  in  finding,  as  matter  of  fact,  that  there  was  any  contract  made  by  the  in- 
testate in  his  life-time  for  the  sale  of  his  moiety  of  the  premises.  2.  That  the 
court  erred  in  giving  effect  to  the  alleged  contract,  as  it  was  within  the'statute 
of  frauds.  3.  That  the  court  erred  in  refusing  to  allow  the  complainants  to 
contribute  to  the  payment  of  the  tax  debt  to  relieve  their  title  from  the  cloud 
of  the  tax  sale.  4.  That  the  court  erred  in  not  requiring  the  respondent  to 
account  for  the  rents  and  profits. 

Prior  to  the  origin  of  the  present  controversy,  the  premises,  with  the  build- 
ing thereon,  had  been  the  partnership  property  of  the  two  brothers  named  in 
the  bill  of  complaint.  Possession  of  the  premises  was  taken  by  the  respondent, 
and  he  proceeded  to  repair  the  building,  and  expended  several  hundred  dollars 
in  fitting  up  the  lower  story  of  the  same  as  an  office  for  the  insurance  company 
of  which  he  was  president.  Six  months  later  or  more,  the  respondent  entered 
into  a  formal  written  contract  with  the  heirs  of  the  other  deceased  owner, 
whereby  they  agreed  to  sell  and  convey  to  him  the  other  moiety  of  the  prem- 
ises, and  he  agreed  to  purchase  the  same  for  thesum  of  $3,000,  to  be  paid  $1,000 
in  c:ish  and  the  rest  in  notes. 

Corporation  taxes  for  two  years  —  to  wit,  for  the  years  1S53  and  1854  —  not 
having  been  paid,  the  proper  authorities  sold  the  premises  for  the  payment  of 
the  same;  and  the  record  shows  that  one  John  P.  Ingle  became  the  purchaser 
at  each  of  the  sales,  and  that  the  right  of  redeeming  the  property  had  expired 
before  the  respondent  wont  into  possession.  Deeds  of  the  premises  were  sub- 
s.'quontly  executed,  and  delivered  to  the  respondent;  but  he  did  not  at  the  time 
put  them  on  record,  probably  for  the  reason  that  the  sales  were  irregular  and 
that  the  deeds  conveyed  no  valid  title.  Negotiations  subsequently  ensued  be- 
tween tiie  respondent  and  the  purchaser  of  the  premises  at  the  tax  sales,  which 
resulted,  with  the  approval  of  the  lessor,  in  an  arrangement  that  the  respondent 
should  pay  the  amount  of  the  taxes  and  expenses  and  take  up  the  tax  deeds; 
and  the  evidence  shows  that  the  arrangement  was  carried  into  effect. 

Nothing  remained  in  that  regard  for  substantial  controversy;  but  the  re- 
spondent six  months  thereafter  induced  the  purchaser  at  the  tax  sales  to  give 
him  a  quitclaim  deed  of  the  whole  lot,  and  at  a  still  later  period  put  all  three 
deeds  on  record,  showing  the  title  to  the  entire  premisas  in  himself.  Through- 
out the  whole  period,  the  respondent  continued  to  occupy  the  premises,  until 
Juno,  1861,  when  he  rented  the  same  to  the  United  States  at  $175  per  month; 
whicii  rental  he  has  since  received.  Viewed  in  the  lifirht  of  these  suirffestions, 
much  discussion  of  the  title  of  the  complainants,  irrespective  of  the  defenses  set 
up  in  the  answer,  is  unnecessary;  as  it  is  obvious  that  they  are  entitled  to  a 
decree  in  their  favor,  unless  the  defenses  or  some  one  of  them  can  be  sustained. 

Three  of  the  defenses  set  up  in  the  answer,  will  be  separately  considered: 
1.  That  the  respondent  was  lawfully  in  possession  of  the  lot  with  the  tenement 
thereon,  under  a  parol  contract  with  the  complainants'  intestate  lor  the  pur- 
chase and  conveyance  of  his  moiety  of  the  premises.     2.  That  the  pretended 

claim  set  up  by  the  complainants  is  stale,  and  ought  not  to  receive  the  coun- 
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tenance  of  the  court  of  equity  as  the  ground  for  the  relief  prayed.  3.  That 
the  cause  of  action  set  up  in  respect  to  the  matters  alleged,  if  any,  oc- 
curred more  than  three  years  before  the  filing  of  the  bill  of  complaint  or  the 
service  of  process;  and. that  the  respondent  did  not,  at  any  time  within  three 
years  next  before  the  filing  of  the  bill  or  the  service  of  process,  agree  to  come 
to  any  account  or  pay  any  sum  of  money  to  the  complainants  by  reason  of 
the  matters  therein  charged. 

Briefly  stated,  the  matters  alleged  in  the  answer  in  support  of  the  first  de- 
fense are  that  the  respondent,  in  the  month  of  February,  1856,  entered  into  a 
contract  with  James  Williams,  under  which  he  rented  the  premises  at  the  rate 
of  $650  a  year,  with  the  right  thereafter  to  purchase  the  same  for  the  sum 
of  $6,000,  the  lessor  representing  at  the  time  that  he  was  the  sole  owner  of 
the  same;  and  that  he,  the  respondent,  entered  into  possession  of  the  lot  and 
tenement,  and  proceeded  to  maJsa  extensive  improvements  and  alterations  in 
the  tenement;  that  six  months  later  he  learned,  to  his  great  surprise,  that  the 
heirs  of  John  Williams,  deceased,  were  entitled  to  a  moiety  of  the  estate;  and 
that  he,  the  respondent,  in  order  to  confirm  his  title,  and  at  the  instance 
and  with  the  approval  of  his  lessor,  entered  into  a  contract  with  the  heirs  of 
the  deceased  owner,  whereby  one-half  of  the  purchase  money  was  agreed  to 
be  paid  to  them  as  such  owners  of  the  moiety  which  belonged  to  their  in- 
testate in  his  life-time;  and  he  also  alleges  that,  on  the  22d  of  October,  1856^ 
be  delivered  to  their  attorney  two  checks  (each  for  $500)  and  four  promissory 
notes  (each  for  the  sum  of  $500),  in  payment  tor  the  moiety  of  the  property 
to  which  those  parties  were  entitled. 

Apart  from  that  the  respondent  alleges  in  his  answer  that  the  premises  were 
heavily  incumbered  by  mortgages;  and  that  at  the  time  or  before  the  date 
of  the  contract  for  the  purchase  of  the  other  moiety  it  was  further  agreed, 
between  him  and  the  owner  of  the  moiety  now  in  question,  that  he,  the  re- 
spondent, should  purchase  the  same,  in  pursuance  of  the  original  contract,  for 
the  sum  of  $6,000,  and  that  the  grantor  should  be  entitled  to  a  moiety  only  of 
the  purchase  money. 

§  1755.  Under  the  law  in  force  in  the  District  of  Columbiay  an  interest  in 
land  hy  livery  of  seizin  or  parol^  except  leases  under  three  years^  constitutes  only 
an  estate  at  will. 

Two  contracts  are  therefore  alleged  for  the  sale  and  purchase  of  the  prem- 
ises; and  it  is  obvious  that  they  are  widely  different  in  form  and  substance. 
As  alleged,  the  first  is  for  the  purchase  of  the  entire  lot  and  tenement,  and  the 
second  is  for  the  purchase  of  the  moiety  only  which  belonged  to  the  complain- 
ants' intestate.  Under  the  first  contract,  the  entire  consideration  was  to  be 
paid  to  the  party  contracting  to  make  the  conveyance;  but  by  the  terms  of  the 
second,  one-half  only  of  the  consideration  was  to  be  paid  to  that  party  for  his 
benefit,  the  clear  inference  being  that  the  purchaser  bad  previously  purchased 
or  contracted  to  purchase  the  other  moiety  of  the  heirs  of  the  deceased  owner. 
Evidence  to  show  that  the  first  contract,  if  made,  was  ever  fulfilled,  is  entirely 
wanting;  nor  is  there  a  particle  of  evidence  that  any  such  contract  as  the  one 
secondly  alleged  was  ever  made  or  proposed  between  the  parties.  Suppose  it 
were  otherwise,  and  that  the  parol  evidence  introduced  was  sufficient  to  show 
that  one  or  both  of  the  alleged  contracts  were  actually  made  in  adequate 
terms  and  free  of  ambiguity,  still  the  evidence  would  not  constitute  a  de- 
fense to  the  suit,  for  the  reason  that  the  alleged  contracts  would  be  within  the 
statute  of  frauds. 
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Interests  in  lands,  except  leases  not  exceeding  the  term  of  three  years,  made 
or  created  by  livery  and  seizin  only,  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  parties  so  making  or, creating  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  shall  have  the  force  and  effect  of  leases  or  es- 
tates at  will  only;  and  shall  not,  either  at  law  or  in  equity,  be  deemed  or  taken 
to  have  any  other  or  greater  force  or  effect.  1  Kilty's  Laws,  Md.,  243.  No 
action  shall  be  brought  .  .  .  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them,  •  .  .  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  lawfully  authorized.     Browne,  Frauds,  503. 

§  1756.  A  tenant  buying  a  tax  tills  JiMs  in  trust  for  his  landlord. 

Argument  to  show  that  the  respondent  did  not  derive  any  valid  title  to  the 
premises  under  the  tax  deeds  is  unnecessary,  as  the  amended  answer  admits 
that  the  tax  deeds  did  not  convey  any  title  whatever,  and  the  respondent  testi- 
fied to  the  same  effect.  Even  if  the  deeds  bud  been  regular,  they  would  not 
benefit  the  respondent;  as  in  that  event  the  legal  conclusion  would  be  that  the 
resprjndent,  as  the  tenant  of  the  lessor,  held  the  title  in  trust  for  his  landlord. 
Roth  well  V.  Dewees,  2  Black,  613;  Van  Home  v.  Fonda,  6  Johns.  Ch.  (N.  Y.), 
888;  2  Story,  Eq.  Jur.,  sec.  1211  a.  Tenants  are  never  allowed  to  deny  the 
title  of  their  landlord,  nor  set  up  a  title  against  him,  acquired  by  the  tenant 
during  the  tenancy,  which  is  hostile  \t\  its  character  to  that  which  he  acknowU 
edged  in  accepting  the  demise;  the  rule  being  that  whenever  the  possession  is 
acquired  under  any  species  of  tenancy,  whether  the  action  be  assumpsit^  debt, 
covenant  or  ejectment,  the  tenant  is  estopped  from  denying  the  title  of  the 
landlord.  Taylor,  Land,  and  Ten.,  sees.  629,  705;  Jackson  v.  Harper,  5  Wend. 
(N.  Y.),  246;  Sharp  v.  Kelley,  5  Den.  (N.  Y.),  431 ;  Doe  v.  Smythe,  4  M.  &  S., 
847. 

§  1757.  A  writing^  to  take  a  case  out  of  the  statute  of  frauds^  must  stats  ths 
essential  terms  of  the  contract. 

Attempt  is  made  to  take  the  case  out  of  the  protection  of  the  statute  of 
frauds  by  the  receipts  given  in  evidence;  but  it  is  clear  that  they  fall  far  short 
of  what  is  required  to  accomplish  that  object.  8  Phil.  Ev.  (4th  Am.  ed.),  351; 
Tallman  v.  Franklin,  14  N.  Y.,  584;  Elmore  v.  Kingscote,  6  B.  &  C,  588.  De- 
oided  cases  everywhere  require  that  the  memorandum  should  mention  the  price. 
Nothing  is  contained  in  either  receipt  to  fulfil  that  requirement,  nor  do  the  re* 
ceipts  contain  anything  of  an  unambiguous  character  to  enable  the  court  to 
determine  what  real  estate  is  the  subject  of  the  purchase.  Part  of  the  prop* 
erty  lying  west  of  the  tenement,  the  evidence  shows,  was  never  occupied  by 
the  respondent;  and  the  second  receipt,  in  terms,  limits  the  purchase  to  the 
tenement  which  the  respondent  occupied  and  repaired.  None  of  the  terms, 
says  Mr.  Phillips,  can  be  left  to  be  supplied  by  parol;  and,  if  not,  it  is  clear 
that  the  receipts  are  not  sufficient  to  support  the  theory  of  the  defense.  Bap- 
tist Church  V.  Bigelow,  16  Wend.  (K  Y),  28;  Morton  v.  Dean,  13  Mete.  (Mass.), 

385. 

Unless  the  essential  terms  of  the  sale  can  be  ascertained  from  the  writing 
itself,  or  by  reference  in  it  to  something  else,  the  writing  is  not  a  compliance 
with  the  statute;  and,if  the  agreement  be  thus  defective,  it  cannot  be  supplied 
by  parol  proof,  for  that  would  at  once  introduce  all  the  mischiefs  which  the 
statute  was  intended  to  prevent.  2  Kent,  Com.  (12th  ed.),  511;  Norria  w. 
Lain,  16  Johns.  (N.  Y.),  151 ;  Dung  v.  Perkins,  62  N.  Y.,  494;  Baltzen  v.  Nicolay, 
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53  id.,  467;  Wright  v.  Weeks,  25  id.,  153;  Parkhurst  v.  Van  Cortlandt,  1  Johns. 
Ch.  (N.  Y.),  273;  S.  C,  14  id.,  15.  Any  note  or  memorandum  in  writing  which 
furnishes  evidence  of  a  complete  and  practicable  agreement  is  sufficient  under 
the  statute,  and  parol  evidence  is  admissible  to  explain  latent  ambiguities,  and 
apply  the  instrument  to  the  subject-matter.  Barry  v.  Coombe,  1  Pet.,  640; 
Clark  V.  Burnham,  2  Story,  1;  Story,  Sales,  sec.  257. 

Diversity  of  decision  undoubtedly  exists;  but  this  court  decided  in  the  case 
of  Purcell  V.  Miner,  4  Wall.,  513,  that  the  proof  as  to  the  terms  of  the  con- 
tract must  be  clear,  definite  and  conclusive,  and  must  show  a  contract,  leaving 
no  Jua  deliberandi  or  locv^  peniteniicB;  that  it  cannot  be  made  out  by  mere 
hearsay  or  evidence  of  the  declarations  of  a  party  to  mere  strangers  to  the 
transaction,  in  chance  conversation,  which  the  witnesses  have  no  reason  to 
recollect  from  interest  in  the  subject-matter,  and  which  may  have  been  imper- 
fectly heard  or  inaccurately  remembered,  perverted  or  altogether  fabricated; 
that  the  proof  must  also  show  that  the  consideratioa  has  been  paid  or  tendered, 
or  that  there  has  been  such  part  performance  of  the  contract  that  its  rescission 
would  be  a  fraud  on  the  other  party,  which  could  not  be  compensated  by  the 
recovery  of  damages;  or  that  the  delivery  of  possession  has  been  made  in  pur- 
suance of  the  contract,  and  has  been  acquiesced  in  by  the  other  party.  Tested 
by  these  considerations,  it  is  clear  that  the  attempt  to  prove  a  written  contract 
utterly  fails,  and  that  there  is  no  satisfactory  evidence  to  prove  any  such  part 
performance  of  the  supposed  contract  as  will  take  the  case  out  of  the  operation 
of  the  statute. 

§  1758.  Part  perfoTTnance  must  he  of  the  agreement^  not  of  an  agreement^  to 
take  a  case  out  of  the  stUitite  of  frauds. 

Where  the  attempt  is  to  take  the  case  out  of  the  statute  upon  the  ground  of 
part  performance,  the  party  making  the  attempt  must  show  by  clear  and  satis- 
factory proof  the  existence  of  the  contract  as  laid  in  his  pleading,  and  the  act 
of  part  performance  must  be  of  the  identical  contract  which  be  has  in  that 
manner  set  up  and  alleged.  It  is  not  enough  that  the  act  of  part  performance 
is  evidence  of  some  agreement;  but  it  must  be  unequivocal  and  satisfactory 
evidence  of  the  particular  agreement  charged  in  the  bill  or  answer.  Phillips 
V,  Thompson,  1  Johns.  Ch.  (N.  T.),  131;  Browne,  Frauds,  sec.  452.  Specific 
performance  in  such  a  case  will  not  be  decreed,  unless  the  terms  of  the  contract 
are  clearly  proved  or  admitted;  and  a  sufficient  part  performance  is  made  out 
to  show  that  fraud  and  injustice  would  be  done  if  the  contract  was  held  to  be 
inoperative;  and  all  the  authorities  agree  that  the  acts  of  part  performance 
must  be  such  as  are  referable  to  the  contract  as  alleged,  and  consistent  with  it. 
Woodfall,  Land.  &  Ten.  (9Lh  ed.),  942;  Price  v.  Salusbury,  32  Beav.,  446; 
Tompkinson  v.  Straight,  17  C.  B.,  697. 

§  1 7 59,  Part  pevforwance  7nust  he  substantial^  not  ancillary  or  preparatory. 

Nothing   is  part  performance  for  this  purpose  which  is  only  ancillary  or 

preparatory;  it  must  be  a  direct  act  which  is  intended  to  be  a  substantial  part 

performance  of  an  obligation  created  by  the  contract  as  proved ;  and  it  must 

be  an  act  which  would  not  have  been  done  but  for  the  contract;  and  it  must 

be  directly  in  prejudice  of  the  party  doing  the  act,  who  must  himself  be  the 

party  calling  for  the  completion  of  the  contract.     Jones  v.  Peterman,  3  Serg. 

&  R.  (Pa.),  543;  Morphett  v.  Jones,  1  Swans.,  172;  .Ex  parte  Hooper,  19  Ves. 

Jr.,  477;  Frame  v.  Dawson,  14  id.,  385;  Buckmaster  v.  Harrop,  7  id.,  341;  3 

Pars.  Contr.  (6th  ed.),  60.     Where  one  of  the  two  contracting  parties  has  been 

induced  or  allowed  to  alter  his  position  on  the  faith  of  such  contract,  to  such 

686 


AS  AFFECTED  BY  THE  STATUTE  OF  FRAUDS.  §  17.>9. 

an  extent  that  it  would  be  fraud  on  the  part  of  the  other  party  to  set  up  its 
invalidity,  courts  of  equity  hold  that  the  clear  proof  of  the  contract  and  of 
the  acts  of  part  performance  will  take  the  case  out  of  the  operation  of  the 
statute,  if  the  acts  of  part  performance  were  clearly  such  as  to  show  that  they 
are  properly  referable  to  the  parol  agreement.  Ohitty,  Contr.  (10th  ed.),  66, 
278;  2  Story,  Eq.  Jur.,  sec.  761. 

Courts  of  equity  sometimes,  in  cases  of  concurrent  jurisdiction,  follow  by 
analogy  the  statute  of  limitations  which  governs  courts  of  law  in  like  cases; 
but  there  is  nothing  in  the  facts  of  the  case  before  the  court  to  bring  it  within 
the  operation  of  that  rule.  Beyond  all  question,  the  fee-simple  title  of  the 
property  was  in  the  original  lessor;  and  it  is  equally  clear  that  the  respondent 
entered  into  the  possession  of  the  premises  as  the  tenant  of  the  lessor,  under 
an  agreement  to  pay  a  stipulated  rent,  and  the  record  shows  that  he  continued 
to  hold  possession  of  the  same  until  the  time  of  bis  decease,  or  until  he  rented 
the  same  to  the  United  States;  nor  does  the  fact  that  he,  subsequently  to  the 
entry,  denied  the  title  of  his  landlord,  have  any  just  influence  to  support  the 
defense  of  limitation  or  laches,  inasmuch  as  the  case  shows  that  he  did  so  with- 
out any  just  cause  or  legal  excuse.  Authorities  to  support  that  proposition 
are  quite  unnecessary,  as  to  bold  otherwise  would  be  to  sanction  injustice  and 
encourage  fraud. 

From  these  suggestions  it  follows  that  the  decree  in  the  court  of  original 
jurisdiction  was  correct;  but  inasmuch  as  the  account  was  not  taken  (Nellis  v. 
Lathrop,  22  Wend.  (N.  Y.),  121),  the  decree  rendered  at  the  general  term  will 
be  reversed  and  the  cause  remanded,  with  directions  to  enter  a  decree  for  the 
complainants  for  further  proceedings  ^in  conformity  to  the  opinion  of  this 
court;  and  it  is  so  ordered. 

Justices  Field  and  Bradley  dissented. 

GRAFTON  V,  CUMMINGS* 
(9  Otto,  100-112.     1878.) 

Eeror  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  At  an  auction  sale  of  the  Glen  House,  in  the  White 
Mountains,  New  Hampshire,  on  May  16, 1871,  Grafton  bid  oflf  the  property  for 
$90,000.  Ten  days  later  deeds  of  the  property  were  tendered  him,  which 
deeds  he  refused  to  accept,  and  the  property  was  sold  again  for  $61,000.  This 
suit  was  brought  to  recover  the  diflForence  between  the  two  amounts  as  dam- 
ages for  Grafton's  failure  to  perform  his  contract.  The  only  question  pre- 
sented was  whether  there  was  a  sutlicient  written  memorandum  of  the  contract 
to  satisfy  the  statute  of  frauds  of  New  Hampshire.  That  statute  enacts  that 
''no  action  shall  be  maintained  upon  a  contract  for  the  sale  of  land,  unless  the 
agreement  upon  which  it  is  brought,  or  some  memorandum  thereof,  is  in  writ- 
ing, and  signed  by  the  party  to  be  charged,  or  by  some  person  by  him  thereto 
auihopized  by  writing."  The  writing  offered  to  satisfy  the  statute  was  as 
follows: 

"I,  the  subscriber,  do  hereby  acknowledge  myself  to  be  the  purchaser  of  the 
estate  known  as  the  Glen  Ilouse,  with  furniture  belonging  to  it,  in  Green's 
grant.  New  Hampshire,  and  sold  at  auction,  Tuesday,  May  16,  1871,  at  11 
o'clock,  A.  M.,  and  for  the  sum  of  $90,000,  the  said  property  being  more  par- 
ticularly described  in  the  advertisement  hereunto  affixed;  and  I  hereby  bind 
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mysolf,  my  heirs  and  assigns,  to  comply  with  the  terms  and  conditions  of  the 
?ale,  as  declared  by  the  auctioneer  at  the  time  and  place  of  sale. 

"Joseph  Grafton.*' 

The  terms  of  sale  were  printed  and  written  on  the  margin  of  the  above. 
The  advertisement  above  referred  to  simply  described  the  property,  gave  the 
date  of  the  sale,  stated  that  the  property  would  be  sold  to  close  the  estate  of 
"the  late  J.  M.  Thompson,"  and  directed  those  wishing  to  make  inquiries  to 
J.  W.  Weeks  or  8.  H.  Cummings.  The  above  described  paper  was  indorsed 
"A.  R.  Walker,  auctioneer  and  agent  of  both  parties." 

A  letter  to  the  following  effect,  signed  by  Woodbury  Davis  and  addressed 
to  S.  H.  Cummings,  was  read  in  evidence:  "Dkab  Sir  —  I  came  up  to-day 
hoping  to  confer  with  you  in  regard  to  the  purchase  of  the  Glen  House.  I 
don't  know  but  what  Lindsay  and  Barron  intend  to  take  it.  Some  things  they 
said  indicated  as  much,  and  Grafton  offered  to  let  them  take  it  at  his  bid,  and 
let  them  have  their  own  time  to  pay  him  his  claim.  But  I  find  Mrs.  Thomp- 
son is  strongly  attached  to  the  place.  The  judge  of  the  probate  court  will 
make  her  an  allowance.  It  occurred  to  me  that  the  purchase  might  be  made 
in  this  way.  One-tenth  would  be  $9,000:  S.  H.  Cummings,  three-tenths, 
$27,000;  Lindsay,  three-tenths,  $27,000;  Barron,  three-tenths,  $27,000;  Mrs. 
Thompson,  one-tenth,  $9,000.  This  would  relieve  you  from  most  of  the  care. 
It  would  give  Mrs.  Thompson  an  interest  in  it.  The  $9,000  due  Grafton  is  as 
much  as  her  share,  an^d  I  will  agree  to  let  it  be  until  she  has  time  to  pay  it 
from  the  profits.  I  go  home  to-morrow,  but  I  wanted  to  propose  this  to  you, 
as  Grafton  really  don't  want  anything  to  do  with  the  property,  though  he 
thinks  Stearns,  or  some  one  of  their  leading  hotel  men,  may  have  some  young 
man  that  they  would  like  to  put  into  the  house.  He  will  try  to  dispose  of  it 
in  that  way,  but  hopes  that  before  doing  it  I  shall  be  able  to  write  to  him  that 
it  will  be  taken  up  here." 

Judgment  for  plaintiff. 

Opinion  by  Mr.  Justice  Miller. 

The  bill  of  exceptions  in  this  case  is  voluminous,  containing,  apparently, 
everything  said  and  done  on  the  trial.  Sixt^'-one  errors  are  assigned  to  this 
court.  We  shall  confine  ourselves  to  the  exuminaJ*ion  of  one  of  them.  That 
one  presents  the  question,  as  it  occurs  in  various  forms  in  the  record,  whether 
there  was  a  sufficient  memorandum  of  the  contract  in  writing,  under  the  stat- 
ute of  frauds  of  New  Hampshire,  to  sustain  the  action. 

§  1760;  A  memo7'andum  which  fails  to  indicate  the  vendor  is  not  sufficient  to 
satisfy  the  statute  of  frauds  of  New  Hampshire, 

It  is  proper  to  observe  that  the  obji^ction  to  the  papers  is  not  that  they  were 
not  signed  by  Grafton,  the  party  charged,  fpr  he  signed  himself  the  principal 
instrument.  The  reference  to  the  others,  and  their  annexation  to  that,  are 
sufficient  to  make  them  a  part  of  the  paper  which  he  did  sign.  We  shall,  also, 
for  the  purpose  of  this  inquiry,  take  it  that  Walker  was  the  auctioneer,  and 
that  his  name  indorsed  on  the  instrument  gives  it  all  the  value  which  it  could 
have  if  signed  at  any  time  necessary  for  that  purpose.  The  distinct  objection 
to  the  instrument,  as  so  presented,  is  that  the  other  party  to  the  contract  of 
sale  is  not  named  in  it,  and  can  only  be  su|iplied  by  parol  testimony. 

The  statute  not  only  requires  that  the  agreement  on  which  the  action  is 
brought,  or  some  memorandum  thereof,  shall  be  signed  by  the  party  to  be 
charged,  but  that  the  agreement  or  memorandum  shall  be  in  writing.  In  an 
agreement  of  sale  there  can  be  no  contract  without  both  a  vendor  and  a 
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vendee.  There  can  be  na  purchase  without  a  seller.  There  must  be  a  suflSieieot 
description  of  the  thing  sold  and  of  the  priee  to  be  paid  for  it.  It  is,  therefore, 
an  essential  element  of  a  contract  in  writing  that  it  ahall  contain  within  itself 
a  description  of  the  thing  sold  by  which  it  can  be  known  or  identified,  of  the 
price  to  be  paid  for  it,  of  the  party  who  sells  it  and  the  party  who  buys  it. 
There  is  a  defect  in  this  memorandum  in  giving  no  indication  of  the  party  who 
sells.  If  Orafton  was  bound  to  purchase,  it  was  because  somebody  was  bound 
to  sell.  If  I]e  was  bound  to  pay,  somebody  was  bound  to  receive  the  moaey 
and  deliver  the  consideration  for  the  price  so  paid. 

There  can  be  no  bargain  without  two  parties.  There  can  be  no  valid  agree- 
ment in  writing  without  thes^  parties  are  named  in  such  manner  that  some  one 
whom  he  can  reach  is  known  to  the  other  to  be  bound  also.  No  one  is  bound 
in  this  paper  to  sell  the  Glen  House  or  to  convey  it.  No  one  is  mentioned  as 
the  owner  or  the  other  party  to  this  contract.  Let  it  be  understood  that 
we  are  not  discussing  the  question  of  mutuality  in  the  obligation,  for  it  may 
be  true  that,  if  a  vendor  was  named  in  this  paper,  the  offer  to  perform  on  his 
part  would  bind  the  party  who  did  sign.  But  Oralton  did  not  agree  to  buy 
this  property  of  anybody  who  might  be  found  able  and  willing  to  furnish  him 
a  title.  He  was  making  a  contract  which  required  a  vendor  and  a  vendee  at 
the  time  it  was  made,  and  he  is  liable  only  to  that  vendor.  The  name  of  that 
vendor,  or  some  designation  of  him  which  could  be  recognized  without  pared 
proof  extraneous  to  the  instrument,  was  an  essential  part  of  that  instrument 
to  its  validity. 

It  is  alleged  that  Stephen  H.  Cammings,  the  plaintiff  in  this  action,  was  the 
vendor,  and  that  this  sufficiently  appears  in  the  papers  annexed  to  the  memoi- 
randum  and  incorporated  into  the  statement  of  this  case.  The  first  ground  on 
which  it  is  sought  to  maintain  this  proposition  is  that  Walker's  indorsement  is 
sufficient  for  that  purpose.  It  is  very  clear  that  Walker  did  not  intend  to  hold 
himself  out  as  the  vendor  in  this  case^  because  be  describes  himself  as  auctioneer 
and  agent  for  both  parties.  If  he  had  been  sued  on  this  contract  by  Grafton 
for  failing  to  tender  sufficient  deeds  of  conveyance,  it  would  have  been  a  good 
answer  to  the  action  that  he  describes  himself  in  the  paper  on  which  he  was 
sued  as  merely  an  auctioneer  in  the  matter,  and  in  that  sense  as  agent,  and  not 
principal.  He  conld  not  in  the  act  of  signing  that  paper  be  the  agent  of  Graf- 
ton, for  Grafton  signed  it  for  himselt  The  statement,  therefore,  did  not  mean 
that  he  signed  for  both  parties,  because  he  did  not  and  could  not  sign  as  agent 
for  Grafton. 

What  did  be  mean  by  putting  his  name  there?  It  can  have  no  other  fair 
meaning  than  simply  to  say,  as  ho  does,  I  was  the  auctioneer  who  struck  off 
this  property.  But  concede  that  be  meant  to  represent  the  other  party  in  that 
contract,  a  contract  in  which  he  takes  care  not  to  bind  himself,  who  is  that 
other  party?  What  light  does  the  writing  of  his  name  as  auctioneer  and  agent 
throw  on  that  question?  Literally  none.  An  anxious  reader  of  the  whole 
paper  and  its  attachments  would  know  as  little  who  sold,  or  for  whom  Walker 
was  selling,  after  his  signature  as  he  did  before.  To  say  agent  for  both  parties 
may  show  he  was  agent  for  the  one  party  whose  name  is  not  there,  but  it  does 
not  show  who  was  that  party.  The  paper  without  Walker's  indorsement  shows 
who  was  the  purchaser,  but  neither  with  nor  without  it  does  it  show  who  was 
the  seller. 

It  is  next  argued  that  the  reference  toCummings'  name  in  the  advertisement 
annexed  to  the  paper  signed  by  defendant  is  sufficient  for  this.     The  statement 
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is  that  the  sale  is  made  to  close  out  the  estate  of  the  late  Mr.  Thompson,  and 
"any  person  desirous  of  seeing  the  property,  which  is  in  thorough  repair,  or 
wishing  to  make  any  inquiries,  can  do  so  by  applying  to  J.  W.  Weeks,  admin- 
istrator, Lancaster,  N.  H.,  6r  S.  H.  Cummings,  Falmouth  Hotel,  Portland,  Me.'*^ 
Three  persons  are  here  mentioned.  One,  Mr.  Thompson,  was  dead,  and  could 
not  be  the  vendor.  Another,  Mr.  Weeks,  though  not  mentioned  as  a  party 
selling,  it  may  be  inferred  had  some  interest  in  the  sale  as  administrator  of 
Thompson.  But  Weeks  does  not  sue,  and  if  his  nanie  had  been  inserted  in  the 
contract  as  vendor,  it  would  not  have  sustained  the  present  action.  But  the 
true  intent  of  that  advertisement  was  not  to  describe  the  vendors,  or  even  the 
owners  of  the  land,  but  to  designate  persons  who  might  give  any  information 
about  the  property  which  one  thinking  of  purchasing  would  need.  This  did 
not  require  that  the  person  referred  to  should  be  the  owner  of  the  land  or  the 
party  selling  it.  Such  inquiries  could  as  well  be  answered  by  a  lawyer,  a  real 
estate  agent,  the  latest  keeper  of  the  hotel,  or  one  who  had  been  his  clerk,  as 
by  the  owner.  There  did  not  arise,  therefore,  any  implication  from  the  refer- 
ence to  Cummings  that  he  was  owner,  or  even  part  owner,  or  that  he  was  hold- 
ing himself  out  as  the  party  selling. 

The  next  effort  to  sustain  the  instrument  sued  on  as  valid  may  be  said  to 
be  a  vague  effort  to  show,  by  the  verbal  history  of  the  .transaction,  that  de- 
fendant recognized  Cummings  as  vendor  by  subsequent  interviews  and  nego- 
tiations with  him  on  the  subject  of  the  sale.  And  special  importance  in  this 
part  of  the  case  is  attached  to  a  letter  written  by  Davis,  a  lawyer,  to  Cummings. 
The  letter  is  liable  to  three  objections  as  a  recognition  by  defendant  of  Cum- 
mings as  the  party  of  whom  he  had  purchased. 

1.  No  such  recognition  is  to  be  found  in  the  letter.  It  consists  of  suggestions 
on  the  part  of  Davis  of  what  had  better  be  done  with  the  property ;  that  Cum- 
mings, Mrs.  Thompson  and  Grafton  ought  to  take  it;  and  that  Grafton  really 
don't  wish  to  have  anything  to  do  with  it.  It  is  not  even  a  recognition  of  the 
validity  of  the  purchase,  and  nowhere  speaks  of  Cummings  as  the  vendor,  bat 
he  might  rather  be  supposed  to  be  a  purchaser  with  Grafton. 

2.  Davis  does  not  profess  to  be  speaking  or  acting  for  Grafton.  He  writes 
in  his  own  name.  It  is  shown  by  other  evidence  that,  either  as  attorney  or  for 
himself,  he  controlled  the  larger  part  of  the  debts  against  Thompson's  estate, 
which  made  the  sale  necessary,  and  it  may  be  fairly  inferred  that  it  was  in  this 
character  he  spoke. 

3.  There  is  no  satisfactory  evidence  that  he  was  authorized  to  act  for  Graf- 
ton in  that  transaction,  and  none  whatever  that  he  was  authorized  by  him  to 
write  that  letter.  The  New  Hampshire  statute  requires  that  the  authority  of 
an  agent  to  charge  a  party  shall  be  in  writing,  and  there  is  no  pretense  that 
Davis  had  any  such  authority  from  Grafton. 

§  17  61,  authorities  examined. 

These  views  of  the  proper  construction  of  the  statute  are  amply  sustained  by 
authority.  In  the  leading  case  of  Wain  v.  Warlters,  5  East,  10,  decided  by  Lord 
Ellen  borough  under  the  English  statute,  the  same  as  that  of  New  Hampshire 
on  the  point  in  question,  that  eminent  judge  said:  ^'The  question  is  whether 
that  word  (agreement)  is  to  be  understood  in  a  loose,  incorrect  sense  in  which 
it  may  be  sometimes  used  as  synonymous  to  promise  or  understanding,  or  in  its 
more  correct  sense  of  signifying  a  mutual  contract  on  consideration  between 
two  or  more  parties."  He  held  the  latter  to  be  the  true  construction,  and  that 
all  its  essential  elements  must  appear  in  the  memorandum,  including  the  consid- 
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eration,  which  in  that  case  was  absent.  This  has  been  held  to  be  the  law  in 
England  ever  since. 

In  Wilharas  v,  Byrnes,  before  the  privy  council,  reported  in  9  Jur.  (K.  S.), 
363,  decided  in  1863,  the  defendant  had  in  a  letter  to  one  Hardy  told  him  that 
he  would  furnish  the  funds  to  pay  for  a  steam-engine  if  the  latter  would  find 
and  purchase  a  suitable  one.  Hardy  made  a  verbal  contract  for  the  engine, 
and  the  vendor  sued  defendant  on  this  memorandum.  Coleridge,  J.,  in  deliv- 
ering the  judgment  of  the  privy  council,  said:  "This  language''  (the  language 
of  the  statute)  ''cannot  be  satisfied  unless  the  existence  of  a  bargain  or  contract 
appear  evidenced  in  writing;  and  a  bargain  cannot  so  appear  unless  the  parties 
to  it  are  specified,  either  nominally  or  by  description  or  reference;"  and  the 
ruling  of  the  chief  justice  that  this  could  be  done  by  extrinsic  proof  as  to  who 
was  the  vendor  was  reversed.  The  case  is  precisely  in  point  with  the  one 
before  us. 

Sale  V.  Lambert,  Law  Sep.,  18  Eq.,  1,  was  a  sale  of  real  estate  in  which  tiie 
party  charged  was  the  vendor.  The  memorandum  was  signed  by  Sale,  the 
purchaser,  for  himself,  and  by  George  Jackson,  the  auctioneer, -for  the  vendor. 
This  memorandun)  was  indorsed  on  a  bill  of  particulars  of  the  conditions  of 
the  sale,  in  which  it  was  said  that  the  property  was  sold  b}^  the  proprietor. 
The  master  of  the  rolls  held  that  the  word  "proprietor"  sufficiently  described 
the  vendor,  and  ascertained  who  was  the  party  for  whom  the  auctioneer  signed. 
But  in  Potter  v.  Duffield,  id.,  4,  he  held  that  the  words  "confirmed  on  the  part 
of  the  vendor,"  and  signed  "  Beadels,"  who  were  the  auctioneers,  did  not  suffi- 
ciently designate  who  the  vendor  was,  and  that  a  suit  against  the  owner  could 
not  be  sustained  on  the  memorandum.  He  said :  "  If  you  could  go  into  the 
evidence  as  to  the  person  who  is  described  as  vendor  by  Mr.  Beadel,  the  answer 
would  be  that  Policy  was  that  person.  But  that  is  exactly  what  the  act  says 
shall  not  be  decided  by  parol  evidence." 

In  the  case  before  us.  Walker,  the  auctioneer,  does  not  even  say  that  he 
signed  for  the  vendor,  as  Beadel  did  in  the  last  case  cited.  But  the  case  which 
should  have  most  weight  in  informing  our  judgment  is  Sherburne  v.  Shaw,  1 
N.  H.,  157,  because  it  is  an  authoritative  construction  of  the  statute  of  the 
state  where  this  contract  was  made  and  the  land  is  situated  to  which  the  con- 
tract relates,  made  by  the  highest  court  of  that  state  sixty  years  ago  and 
never  overruled.  The  case  is  so  perfectly  parallel  to  the  one  under  consider- 
ation that  its  circumstances  need  not  be  repeated.  It  is  sufficient  to  say  that 
the  want  of  the  vendor^s  name  in  the  memorandum  was  held  fatal  to  any  right 
of  action,  though  the  auctioneer's  name  was  signed  to  a  memorandum  other- 
wise sufficient.  The  concluding  language  of  the  court  is  that  "the  written 
evidence  which  hath  been  offered  to  prove  the  contract  declared  on,  as  it  fails 
to  give  any  intimation  that  plaintiffs  were  one  of  the  parties  to  that  contract, 
roust  itself  be  considered  fatally  defective  and  inadmissible." 

The  same  doctrine  is  laid  down  in  the  excellent  work  of  Mr.  Browne  on  the 
Statute  of  Frauds,  sections  372  to  375,  and  the  authorities  fully  cited.  He 
also  speaks  of  the  case  of  Salmon  Falls  Manuf.  Co.  v.  Ooddard,  14  How.,  446 
(§§  1762-67,  rnfra),  as  one  which  might  be  saved  from  conflict  with  the  gen- 
eral rule,  on  the  ground  that  a  bill  of  parcels  detailing  the  purchase  was  made 
out  and  sent  to  the  purchaser,  and  accepted  by  him  as  such.  In  that  case  Mr. 
Justice  Curtis  delivered  an  able  dissenting  opinion,  in  which  Mr.  Justice  Catron 
and  Mr.  Justice  Daniel  concurred.     It  may  be  doubted  whether  the  opinion  of 

the  majority  in  all  it  says  in  reference  to  the  use  of  parol  proof  in  aid  of  even 

691 


§  17«L  CONTRACra 

/ 

meroantile  sales  of  goods  by  brokers  is  soudcI  law.  It  certainly  furoi^bes  no 
rule  to  govern  us  in  tbe  exposition  of  tbe  statutes  of  New  Hampshire  concera- 
ing  contracts  of  sale  of  real  estate  within  its  own  borders,  where  it  conflicts 
with  tbe  decisions  of  the  courts  of  that  state  on  the  subject. 

Defendant  in  error  relies  mainly  on  that  case  and  the  later  one  of  Beck  with 
V.  Talbot,  95  U.  S.,  289  (§§  1797-98,  infra).  The  latter  case,  however,  affords 
no  support  to  the  argument  of  counsel.  The  defendant  in  that  action  was 
charged,  it  is  true,  on  a  memorandum  in  which  his  name  was  not  found.  But 
be  produced  that  memorandum  from  his  own  possession  on  the  trial,  and  letters 
of  bis  written  to  tbe  plaintiff  while  the  agreement  was  so  in  his  possession 
were  given  in  evidence,  which  referred  to  the  agreement  and  acknowledged  its 
obligatory  force  on  himself  in  terms  that  required  no  parol  proof  to  identify 
it  as  the  agreement  to  which  he  referred.  This  was,  within  all  the  cases,  a 
sufficient  signing  of  the  memorandum,  though  found  in  another  paper  written 
by  the  party  to  be  charged,  to  comply  with  the  statute  of  frauds,  and  so  this 
court  held. 

We  are  of  opinion  that  there  was  no  sufficient  memorandum  in  writing  of 
tbe  agreement  on  which  this  suit  was  brought  to  sustain  the  verdict  of  the 
jury.  The  judgment  of  the  circuit  court  will,  therefore,  be  reversed,  and  tbe 
case  remanded  to  that  court  with  instructions  to  set  aside  the  verdict;  and  it 
is  so  ordered. 

Mb.  Justice  Bradlbt  did  not  sit  in  the  case. 


SALMON  FALLS  MANUFACTURING  COMPANY  u  GODDARD. 

(U  Howard,  446-468.     1853.) 

Opinion  by  Mr.  Justice  Nelson. 

Statement  of  Facts. — This  is  a  writ  of  error  to  the  cirontt  oourt  of  tbe 
United  States  for  the  district  of  Massachusetts.  Tbe  suit  was  brought  by  tbe 
plaintiffs  in  the  court  below,  to  recover  the  price  of  tbree  hundred  bales  of 
brown,  and  of  one  hundred  cades  of  blue  drills,  which  they  had  previously 
sold  to  the  defendant. 

The  contract  for  the  purchase  was  made  with  the  house  of  Mason  and  Iaw- 
rence,  agents  of  the  plaintiffs,  in  Boston,  on  the  19th  September,  1850,  and  a 
memorandum  of  the  same  signed  by  the  parties.  A  bill  of  parcels  was  made 
out  under  date  of  30th  September,  stating  the  purchase  of  the  goods  by  the 
defendant,  carrying  out  prices  and  footing  up  the  amount  at  81^,565.08;  also 
tbe  terms  of  payment  —  note  at  twelve  months,  payable  to  tbe  treasurer  of  tbe 
plaintiffs.  This  was  forwarded  to  the  defendant  on  the  11th  October,  and  in 
pursuance  of  an  order  from  him,  tbe  three  hundred  bales  were  sent  from  their 
establishment  at  Salmon  Falls  by  the  railroad  and  arrived  at  the  depot  in  Bos- 
ton on  the  30th  October,  of  which  notice  was  given  to  the  defendant  on  the 
same  day,  and  a  delivery  tendered.  He  requested  that  the  goods  should  not 
be  sent  to  his  warehouse,  or  place  of  delivery,  for  the  reason,  as  subsequently 
stated  by  his  clerk,  there  was  no  room  for  storage.  The  agents  of  the  piamt- 
iffs  the  next  day  renewed  the  tender  of  delivery  by  letter,  adding  that  the 
goods  remained  at  the  depot  at  his  risk,  and  subject  to  storage,  to  which  no 
answer  was  returned.     On  the  night  of  the  4th  November,  the  railroad  depot 

was  consumed  by  fire,  and  with  it  the  three  hundred   bales  of  the  goods  in 
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question.  The  price  was  to  be  paid  by  a  note  at  twelve  months,  which  the  de^ 
fendant  refused  to  give,  upon  which  refusal  this  action  was  brought. 

The  court  below,  at  the  trial,  held  that  the  written  memorandum,  made  at 
the  time  of  entering  into  the  contract  between  the  agents  of  the  plaintiffs  and 
the  defendant,  was  not  sufficient  to  take  the  case  out  of  the  statute  of  frauds, 
and  as  there  was  no  acceptance  of  the  goods,  the  plaintiffs  could  not  recover. 
As  we  differ  with  the  learned  judge  who  tried  the  cause,  as  to  the  sufficiency 
of  the  written  memorandum,  the  question  upon  the  statute  is  the  only  one  that 
it  will  be  material  to  notice.     The  memorandum  is  as  follows: 

**Sept.  19,—  W^.  W.  Goddard,  12  mos. 

Three  hundred  bales  S.  F.  drills 7i 

One  hundred  cases  Wue       do   * 8f 

^^  Credit  to  commence  when  ship  sails:  not  after  Dec.  1 — delivered  free  of 
charge  for  truckage. 

"The  blues,  if  color  satisfactory  to  purchasers.  ,  "R.  M.  M. 

"W.  W.  G." 

The  statute  of  Massachusetts  on  this  subject  is  substantially  the  same  as  that 
ef  29  Car.  II,  cb.  3,  sec.  17,  and  declares  that  no  contract  for  the  sale  of  goods, 
etc.,  shall  be  valid,  etc.,  "  unless  some  note  or  memorandum  in  writing  of  the 
bargain  be  made,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  authorized." 

§  1762.  Memorandum  to  satisfy  statute  of  frauds^  wha^  is  suffideni.  Au^ 
tkcrities  cited. 

The  word  "bargain,"  in  the  statute,  means  the  terms  upon  which  the  respect- 
ire  parties  contract;  and  in  the  sale  of  goods,  the  terms  of  the  bargain  must 
be  specified  in  the  note  or  memorandum,  and  stated  with  reasonable  certainty, 
so  that  they  can  be  understood  from  the  writing  itself,  without  having  recourse 
to  parol  proof;  for,  unless  the  essential  terms  of  the  sale  can  be  ascertained 
from  the  writing  itself,  or  by  a  reference  contained  in  it  to  something  else,  the 
memorandum  is  not  a  compliance  with  the  statute.  This  brief  note  of  the 
contract,  however,  like  all  other  mercantile  contracts,  is  subject  to  explanatioii 
by  reference  to  the  usage  and  custom  of  the  trade,  with  a  view  to  get  at  the 
true  meaning  of  the  parties,  as  each  is  presumed  to  have  contracted  in  refer* 
ence  to  them.  And  although  specific  and  express  provisions  will  control  the 
Osage,  and  exclude  any  such  explanation,  yet,  if  the  terms  are  technical,  or 
equivocal  on  the  face  of  the  instrument,  or  made  so  by  reference  to  extraneous 
circumstances,  parol  evidence  of  the  usage  and  practice  in  the  trade  is  admis- 
sible to  explain  the  meaning.  2  Kent,  Com.,  556,  and  n.  3;  id.,  260,  and  n.; 
Long  on  Sales,  197,  ed.  1839;  1  Gale  &  Davis,  52. 

Extraneous  evidence  is  also  admissible  to  show  that  a  person  whose  name  Is 
affixed  to  the  contract  acted  only  as  an  agent,  thereby  enabling  the  principal 
either  to  sue  or  be  sued  in  his  own  name;  and  this,  though  it  purported  on  its 
face  to  have  been  made  by  the  agent  himself,  and  the  principal  not  named. 
Higgins  V.  Senior,  8  Mees.  &  W.,  834;  Trueman  v.  Loder,  11  Ad.  &  Ell.,  589. 
Lord  Denham  observed,  in  the  latter  case:  "That  parol  evidence  is  always 
necessary  to  show  that  the  party  sued  is  the  party  making  the  contract,  and 
bound  by  it;  whether  he  does  so  in  his  own  name,  or  in  that  of  another,  or  in 
a  feigned  name,  and  whether  the  contract  be  signed  by  his  own  band,  or  that 
of  an  agent,  are  inquiries  not  diffefent  in  their  nature  from  the  question,  Who 
is  the  person  who  has  just  ordered  goods  in  a  shop?  If  he  is  sued  for  the 
price,  and  his  identity  made  out,  the  contract  is  not  varied  by  appearing  to 

608 


§§  17«8,  1784.  CONTRACTS. 

have  been  made  by  him  in  a  name  not  his  own."  So  the  signature  of  one  of 
the  parties  is  a  sufficient  signing  to  charge  the  firm.  Soames  v.  Spencer,  1  D. 
&  R,  32 ;  Long  on  Sales,  58. 

It  has  also  been  held,  in  the  case  of  a  sold  note  which  expressed  "eighteen 
pockets  of  hops,  at  100*.,"  that  parol  evidence  was  admissible  to  show  that  the 
100*.  meant  the  price  per  hundred  weight.  Spicer  v.  Cooper,  1  Gale  &  D-,  52; 
5  Jurist,  1036.  The  memorandum  in  that  case  was  as  follows:  "Soldto  Waite 
Spicer,  oif  S.  Walden,  18  pos.  Kent  hops,  as  under  July  23, 1840;  10  pos.  Bar- 
low East  Kent,  1839;  8  pos.  Springall  Goodhurst  Kent,  1839,  100«.  Deliv- 
cred,  John  Cooper." 

Evidence  was  admitted  on  the  trial  to  prove  that  the  100«.  was  understood 
in  the  trade  to  refer  to  the  price  per  hundred  weight,  and  the  ruling  approved 
by  the  king's  bench.  Lord  Denman  put  a  case  to  the  counsel  in  the  argument 
to  illustrate  his  view,  that  bears  upon  the  case  before  us.  Suppose,  he  said,  the 
contract  had  been  for  ten  butts  of  beer,  at  one  shilling,  the  ordinary  price  of  a 
gallon  — and  intimated  that  the  meaning  could  hardly  be  mistaken. 

§  1763*  The  memorandum  in  the  case  at  bar  was  sufficient. 

Now,  within  the  principles  above  stated,  we  are  of  opinion  that  the  mem- 
orandum in  question  was  a  sufficient  compliance  with  the  statute.  It  was  com- 
petent to  show,  b}"^  parol  proof,  that  Mason  signed  for  the  firm  of  Mason  and 
Lawrence,  and  that  the  house  was  acting  as  agents  for  the  plaintiffs,  a  com- 
pany engaged  in  manufacturing  the  goods  which  were  the  subject  of  the  sale; 
and  also  to  show  that  the  figures  7J  and  8f,  set  opposite  the  three  hundred 
bales  and  one  hundred  cases  of  goods,  meant  seven  and  a  quarter  cents,  and 
eight  and  three  quarter  cents  per  yard.  The  memorandum,  therefore,  contains 
the  names  of  the  sellers,  and  of  the  buyer  —  the  commodity  and  the  price  — 
also  the  time  of  credit  and  conditions  of  the  delivery ;  and,  in  the  absence  of 
any  specified  time  or  place  of  delivery,  the  law  will  supply  the  omission, 
namely,  a  reasonable  time  after  the  goods  are  called  for,  and  usual  place  of  busi- 
ness of  the  purchaser  or  his  customary  place  for  the.  delivery  of  goods  of  this 
description.  In  respect  to  the  giving  of  the  note,  which  was  to  run  during  the 
period  of  the  credit,  it  appears  to  be  the  uniform  custom  of*  the  house  of 
Mason  and  Lawrence  to  take  notes  for  goods  sold  of  this  description.  The  de- 
fendant was  one  of  their  customers,  and  knew  this  usage;  and  it  is  a  presump- 
tion of  law,  therefore,  that  the  purchase  was  made  with  reference  to  it,  there 
being  no  stipulation  to  the  contrary  in  the  contract  of  the  parties. 

§  1 7  64.  It  is  competent  to  give  in  evidence,  in  explanation  of  a  mem.orandum 
of  sale,  a  hUl  of  parcels  of  the  same  transaction  subsequently  furnished  by  vendor. 

We  are  also  of  opinion,  even  admitting  that  there  might  be  some  obscurity 
m  the  terms  of  the  memorandum,  and  intrinsic  difficulty  in  a  proper  under- 
standing of  them,  that  it  would  be  competent,  under  the  circumstances  of  the 
case,  to  refer  to  the  bill  of  parcels  delivered,  for  the  purpose  of  explanation. 
We  do  not  say  that  it  would  be  a  note  in  writing,  of  itself  sufficient  to  bind 
the  defendant  within  the  statute;  though  it  might  be  to  bind  the  plaintiff. 

It  was  a  bill  of  sale  made  out  by  the  seller,  and  contained  his  understanding 
of  the  terras  and  meaning  of  the  contract;  and  having  been  received  by  the 
buyer,  and  acquiesced  in  (for  the  order  to  have  the  goods  forwarded  was  given 
after  it  was  received),  the  natural  inference  would  seem  to  be,  that  the  inter- 
pretation given  was  according  to  the  understanding  of  both  parties.  It  is  not 
necessary  to  say  that  this  would  be  the  conclusion  if  the  bill  differed  materially 

from  the  written  contract;  that  might  present  a  different  question;  but  we 
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think  it  is  so  connected  with  and  naturally  resulting  from  the  transaction, 
that  it  may  be  properly  referred  to  for  the  purpose  of  explaining  any  ambiguity 
or  abbreviation,  so  common  in  these  brief  notes  of  mercantile  pontracts.  A 
printed  bill  of  parcels,  delivered  by  the  seller,  may  be  a  sufficient  memoran- 
dum within  the  statute  to  bind  him,  especially  if  subsequently  recognized  by  a 
letter  to  the  buyer.  2  B.  &  P.,  238  D. ;  3  Esp.,  180,  And,  generally,  the  con- 
tract may  be  collected  from  several  distinot  papers  taken  together,  as  forming 
parts  of  an  entire  transaction,  if  they  are  connected  by  express  reference  from 
the  one  to  the  others.  3  Ad.  &  Ell.,  355 ;  9  B.  &  Or.,  561 ;  2  id.,  945 ;  3  Taunt., 
169;  6  Cow.,  445;  2  Mees.  &  W,,  660;  Long  on  Sales,  55,  and  cases. 

In  the  case  before  us,  the  bill  of  parcels  is  not  only  connected  with  the  con* 
tract  of  sale,  which  has  been  signed  by  both  parties,  but  was  made  out  and 
delivered  in  the  course  of  the  fulfillment  of  it;  has  been  acquiesced  in  by  the 
buyer,  and  the  goods  ordered  to  be  delivered  after  it  was  received.  It  is  not  a 
memorandum  sufficient  to  bind  him,  because  his  name  is  not  affixed  to  it  by 
his  authority;  but  if  he  had  subsequently  recognized  it  by  letter  to  tbe  sellers, 
it  might  have  been  sufficient.  2  B.  &  P.,  238;  2  Mees.  &  W.,  653;  3  Taunt., 
169.  But  although  we  admit,  if  it  was  necessary  for  tbe  plaintiffs  to  rely  upon 
the  bill,  as  the  note  or  memorandum  within  the  statute,  they  must  have  failed, 
we  think  it  competent,' within  the  principle  of  tbe  cases  on  the  subject,  from 
its  connection  with  and  relation  to  the  contiact,  to  refer  to  it  as  explanatory 
of  any  obscurity  or  indefiniteness  of  its  terms,  for  the  purpose  of  removing 
tbe  ambiguity. 

Take,  for  example,  as  an  instance,  the  objection  that  the  price  is  uncertain, 
tbe  figures  7^  and  8^,  opposite  the  three  hundred  bales  and  one  hundred  cases 
of  drills,  given  without  any  mark  to  denote  what  is  intended  by  them.  The 
bill  of  parcels  carries  out  these  figures  as  so  many  cents  per  yard,  and  tbe 
aggregate  amount  footed  up;  and  after  it  is  received  by  the  defendant,  and 
with  a  knowledge  of  this  explanation,  he  orders  the  goods  to  be  forwarded. 

We  cannot  doubt  bat  that  the  bill,  under  such  circumstances,  affords  compe- 
tent evidence  of  the  meaning  to  be  given  to  this  part  of  the  written  memo- 
randum. An(i/so,  in  respect  to  any  other  indefinite  or  abbreviated  item  to  be 
found  in  this  brief  note  of  a  mercantile  contract.  For  these  reasons,  we  are 
of  opinion  that  the  judgment  of  the  court  below  must  be  reversed,  and  the 
proceedings  remitted,  with  directions  to  award  a  venire  de  novo. 

Me.  Justice  Daniel  dissented,  on  the  ground  that  the  court  had  no  jurisdic- 
tion, referring  for  his  reasons  to  his  opinion  in  the  case  of  Kundle  v,  Delaware 
&  Earitan  Canal  Co.,  14  How.,  80. 

Dissenting  opinion  by  Mb.  Justiob  Curtis,  Catron,  J.,  concurring. 

I  have  the  misfortune  to  differ  from  the  majority  of  my  brethren  in  this 
case,  and,  as  the  question  is  one  which  enters  into  the  daily  business  of  mer- 
chants, and  at  the  same  time  involves  the  construction  of  a  statute  of  the  com- 
monwealth of  Massachusetts,  I  think  it  proper  to  state  briefly  tbe  grounds  on 
which  I  rest  my  opinion.  The  first  question  is,  whether  the  writing  of  the 
19th  of  September  is  a  suflicient  memorandum  within  the  third  section  of  the 
seventy-fourth  chapter  of  the  Ee vised  Statutes  of  Massachusetts.  The  writing 
is  in  these  words  and  figures: 

"  Sept.  19.     W.  W.  Goddard,  12  mos. 

Tliree  handred  bales  S.  P.  driUs 7i 

One  hundred  cases  blue       do • 8| 
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**Cp.  to  coramenoe  when  ship  sails;  not  after  Dec'r  1st;  delivered  free  of 
eharge  for  trackage.  "  R.  M.  M. 

"  W.  W.  G. 

"  The  blues,  if  color  is  satisfactory  to  purchaser.*' 

§  1765.  A  memorandum  of  sale  munt  sJiow^  in  itself^  who  is  vendor  and  who 
is  vendee^  to  make  it  sujicient  under  the  statute  of  frauds. 

Does  this  writing  show,  upon  its  face,  and  without  resorting  to  extraneous 
evidence,  that  W.  W.  Goddard  was*  the  purchaser  of  these  goods?  I  think  not. 
Certainly,  it  does  not  so  state  in  terms;  nor  can  I  perceive  how  the  fact  can  be 
collected  from  the  paper,  by  any  certain  intendment.  If  it  be  assumed  that  a 
sale  was  made,  and  that  Goddard  was  a  party  to  the  transaction,  what  is  there, 
on  the  face  of  the  paper,  to  show  whether  Goddard  sold  or  bought?  Extrane- 
ous evidence  that  he  was  the  seller  would  be  just  as  consistent  with  this  writing 
as  extraneous  evidence  that  he  was  the  purchaser.  Suppose  the  fact  had  been 
that  Mason  was  the  purchaser,  and  that  the  writing  might  be  explained  by  evi- 
dence of  that  fact;  it  would  then  be  read  that  Goddard  sold  to  Mason,  on 
twelve  months'  credit;  and  this  evidence  would  be  consistent  with  everything 
which  the  paper  contains,  because  the  paper  is  wholly  silent  as  to  the  fact 
whether  he  was  the  seller  or  the  purchaser.  In  Bailey  v.  Ogdeo,  3  Johns.,  399, 
an  action  for  not  accepting  sugars,  the  memorandum  was: 

"  14  December.  . 

"  J.  Ogden  and  Co.     Bailey  and  Bogart. 
"  Brown,  12i, )  .^       ,  ^^  , 
«  White,  16i,  f  ^^  ^"""^  ^^  '**'^*'       . 
**  Debenture  part  pay." 

Mr.  Justice  Kent,  who  delivered  the  opinion  of  the  court,  enumerating  the 
objections  to  the  memorandum,  says,  no  person  can  ascertain  from  this  memo- 
randum which  of  the  parties  was  seller  and  which  buyer;  and  I  think  it  would 
be  difficult  to  show  that  the  memorandum  now  in  question  is  any  more  intelli- 
gible, in  reference  to  this  fact.  Indeed,  I  do  not  understand  it  is  supposed  that, 
in  the  absence  of  all  extraneous  evidence,  it  could  be  determined  by  the  court, 
as  matter  of  law,  upon  an  inspection  of  the  paper  alone,  that  Goddard  was  the 
purchaser  of  these  goods.  The  real  inquiry  is,  whether  extraneous  evidence  of 
this  fact  is  admissible.  Now,  it  is  true,  the  statute  requires  only  some  note  or 
memorandum,  in  writing,  of  the  bargain;  but  I  consider  it  settled,  that  this 
writing  must  show  who  is  vendor  and  who  is  purchaser.  In  Champion  v. 
Plumer,  1  Bos.  &  Pull.,  N.  R,  252,  the  memorandum  contained  the  name  of 
the  vendor,  a  description  of  the  goods  and  their  price,  and  was  signed  by  the 
vendee;  yet  it  was  held  that  the  vendee  could  not  maintain  an  action  thereon, 
because  it  did  not  appear,  from  the  writing,  that  he  was  vendee,  though  it  was 
dearly  proved  by  parol. 

In  Sherburne  v,  Shaw,  1  N.  H.,  157,  the  plaintiffs  caused  certain  real  estate 
to  be  sold  at  auction,  and  the  defendant  being  the  highest  bidder,  signed  a  mem- 
orandum agreeing  to  take  the  property;  this  memorandum  was  written  on  a 
paper,  beaded :  "  Articles  of  sale  of  the  estate  of  Jonathan  Warner,  deceased," 
containing  the  terms  of  the  sale ;  and  this  paper  was  also  signed  by  the  auction- 
eer. Yet  the  court,  through  Mr.  Justice  Woodbury,  who  delivered  the  opinion, 
held  that,  as  the  paper  failed  to  show  that  the  plaintiffs  were  the  vendors,  it 
was  radically  defective.  Here,  also,  there  was  no  doubt  that  the  plaintiffs  were 
the  vendors,  but  extraneous  evidence  to  supply  this  fact  was  considered  inad- 
missible.    It  seems  to  me  that  the  fact  that  the  defendant  was  the  purchaser 
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is,  to  say  the  least,  as  necessary  to  be  stated  in  the  writing  as  any  other  fact, 
and  ttiHt  to  allow  it  to  be  proved  by  parol  is  to  violate  the  intent  of  the  statute, 
and  encounter  the  very  mischiefs  which  it  was  enacted  to  prevent.  Chancellor 
Kent,  2  Com.,  511,  says:  **  The  contract  must,  however,  be  stated  with  reason- 
able certainty,  so  that  it  can  be  understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof."  And  this  position  rests  upon  a  current  of 
authorities,  both  in  England  and  America,  which  it  is  presumed  are  not  intended 
to  be  disturbed.  *  But  how  can  the  contract  be  understood  from  the  writing 
itself,  when  that  fails  to  state  which  party  is  vendor  and  which  purchaser? 

§  1766.  how  far  extraneous  evidence  is  admissible. 

I  am  aware  that  a  latent  ambiguity  in  a  contract  may  be  removed  by  extra- 
neous evidence  according  to  the  rules  of  the  common  law;  and  that  such  evi- 
dence is  also  admissible  to  show  what,  in  point  of  fact,  was  the  subject-matter 
called  for  by  the  terms  of  a  contract.  Bradley  v.  Washington,  etc.,  Steam 
Packet  Co.,  18  Pet.,  98.  So  when  an  act  has  been  done  by  a  person,  and  it  is 
doubtful  whether  he  acted  in  a  private  or  official  capacity,  it  is  allowable  to 
prove  by  parol  that  be  was  an  agent  and  acted  as  such.  But  these  oases  fall 
far  short  of  proving  that  when  a  statute  requires  a  contract  to  be  in  writing, 
you  may  prove  by  parol  the  fact  that  the  defendant  was  purchaser,  the  writing 
being  silent  as  to  that  fact;  or  that  a  writing  which  does  not  state  who  is 
vendor  and  who  purchaser  does  contain  in  itself  the  essentials  of  a  contract  of 
sale. 

It  is  one  thing  to  construe  what  is  written ;  it  is  a  very  diflferent  thing  to 
supply  a  substantive  fact  not  stated  in  the  writing.  It  is  one  thing  to  deter- 
mine the  meaning  and  effect  of  a  complete  and  valid  written  contract,  and  it  is 
another  thing  to  take  a  writing,  which  on  ita  face  imports  no  contract,  and 
make  it  import  one  by  parc4  evidence.  It  is  one  thing  to  show  that  a  party 
who  appears  by  a  writing  to  have  made  a  contract,  made  it  as  an  agent,  and 
quite  a  different  thing  to  prove  by  parol  that  he  made  a  purchase  when  the 
writing  is  silent  as  to  that  fact.  The  duty  and  power  of  the  court  is  a  duty 
and  power  to  give  a  construction  to  what  is  written,  and  not  in  any  case  to  per- 
mit it  to  be  added  to  by  parol.  Least  of  all  when  a  statute  has  required  the 
essential  requisites  of  a  contract  of  sale  to  be  in  writing,  is  it  admissible,  in  my 
judgment,  to  allow  the  fact  that  the  defendant  made  a  purchase  to  be  proved 
by  parol.  If  this  fdct,  which  lies  at  the  basis  of  the  action,  and  to  which  every 
other  is  but  incidental,  can  be  proved  by  evidence  out  of  the  writing  signed  by 
the  defendant,  the  statute  seems  to  me  to  be  disregarded. 

It  has  been  argued  that  the  bill  of  parcels  sent  to  Goddard  by  Mason  and 
Lawrence,  and  received  by  him,  may  be  resorted  to  for  the  purpose  of  showing 
he  was  the  purchaser.  But  it  is  certainly  the  law  of  Massachusetts,  where  this 
contract  was  made,  and  the  case  trie(],  as  I  believe  it  is  of  most  other  states 
and  of  England,  that  unless  the  memorandum  which  is  signed  contains  a  refer- 
ence to  some  other  paper,  no  paper,  not  signed  by  the  party  to  be  charged,  can 
be  connected  with  the  memorandum,  or  used  to  supply  any  defect  therein.  This 
was  held  in  Morton  v.  Dean,  13  Mete,  385,  a'Case  to  which  I  shall  have  occasion 
more  fully  to  refer  hereafter.  And  in  conformity  therewith,  Chancellor  Kent 
lays  down  the  rule  in  2  Com.,  511,  and  refers  to  many  authorities  in  support  of 
it.     I  am  not  aware  that  any  court  has  held  otherwise. 

That  this  bill  of  parcels  was  of  itself  a  sufficient  memorandum  under  the 
statute,  or  that  it  was  a  paper  signed  by  the  defendant,  or  by  any  person  by  him 
thereunto  lawfully  authorized,  I  do  not  understand  to  be  held  by  the  majority  of 
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the  court.  Now  the  memorandam  of  the  19tb  September  is  either  suiBcient  or 
insufficient  under  the  statute.  If  the  former,  there  is  no  occasion  to  resort  to 
the  bill  of  parcels  to  show  who  was  vendor  and  who  purchaser;  if  the  latter, 
it  cannot,  consistently  w^ith  the  statute,  be  made  good  by  another  paper  not 
signed,  and  connected  with  it  only  by  parol.  To  charge  a  party  upon  an  in- 
sufBcient  memorandum,  added  to  by  another  independent  paper,  not  signed^ 
would  be  to  charge  him  when  there  was  no  sufficient  memorandum  signed  by 
him,  and  therefore  in  direct  conflict  with  the  statute.  It  does  not  seem  to  me 
to  be  an  answer  to  say  that  the  bill  of  parcels  was  made  out  pursuant  to  the 
memorandum.  If  the  signed  memorandum  itself  does  not  contain  the  essen- 
tials of  a  contract  of  sale,  and  makes  no  reference  to  any  other  paper,  in  no 
legal  sense  is  any  other  paper  pursuant  to  it  —  nor  can  any  other  paper  be  con- 
nected with  it,  save  by  parol  evidence,  which  the  statute  forbids.  In  point  of 
fact,  it  would  be  difficult  to  imagine  any  two  independent  papers  more  nearly 
connected  than  a  memorandum  made  and  signed  by  an  auction'eer,  and  the 
written  conditions  read  by  him  at  the  sale.  Yet  it  is  settled  that  the  latter 
cannot  be  referred  to,  unless  expressly  called  for  by  the  very  terms  of  the 
signed  memorandum.  Upon  what  principle  does  a  bill  of  parcels  stand  upon 
any  better  ground? 

The  distinction,  heretofore,  has  been  between  papers  called  for  by  the  mem- 
orandum by  express  reference,  and  those  not  thus  called  for;  this  decision,  for 
the  first  time,  I  believe,  disregards  that  distinction,  and  allows  an  unsigned 
paper,  not  referred  to,  to  be  used  in  evidence  to  charge  the  purchaser.  In  my 
judgment  this  memorandum  was  defective  in  not  showing  who  was  vendor  and 
who  purchaser,  and  oral  evidence  to  supply  this  defect  was  not  admissible. 
But  if  this  difficulty  could  be  overcome,  or  if  it  bad  appeared  on  the  face  of 
the  paper  that  Goddard  was  the  purchaser,  still,  in  my  judgment,  there  is  no 
suficient  memorandum.  I  take  it  to  be  clearly  settled,  that  if  the  court  cannot 
ascertain  from  the  paper  itself,  or  from  some  other  paper  therein  referred  to, 
the  essential  terms  of  the  sale,  the  writing  does  not  take  the  case  out  of  the 
statute.  This  has  been  so  often  decided  that  it  is  sufficient  to  refer  to  2  Kent's 
Com.,  511,  where  many  of  the  cases  are  collected. 

§  1767.  The  essential  tenna  of  the  sale  Tuust  appear  in  the  memorandum  it- 
self  or  another  paper  referred  to  in  it. 

The  rule  stated  by  the  chancellor,  as  a  just  deduction  (torn  the  authorities^ 
is:  *'  Unless  the  essential  terms  of  the  sale  can  be  ascertained  from  the  writing 
itself  or  by  a  reference  contained  in  it  to  something  else,  the  writing  is  not  a 
compliance  with  the  statute;  and  if  the  agreement  be  thus  defective,  it  cannot 
be  supplied  by  parol  proof,  for  that  would  at  once  introduce  all  the  mischiefs 
which  the  statute  of  frauds  and  perjuries  was  intended  to  prevent."  The  stat^ 
ute,  then,  requires  the  essential  terms  of  the  sale  to  be  in  writing;  the  credit 
to  be  allowed  to  the  purchaser  is  one  of  the  terms  of  the  sale.  And  if  the 
memorandum  shows  that  a  credit  was  to  be  given,  but  does  not  fix  its  termi- 
nation, it  is  fatally  defective,  for  the  court  cannot  ascertain,  from  the  paper^ 
when  a  right  of  action  accrues  to  the  vendee,  and  the  contract  shown  by  the 
paper  is  not  capable  of  being  described  in  a  declaration.  The  rights  of  the 
parties,  in  an  essential  particular,  are  left  undetermined  by  the  paper.  This 
paper  shows  there  was  to  be  a  credit  of  six  months  and  contains  this  clause: 
*'  Cr.  to  commence  when  ship  sails,  not  after  December  1."  According  to  this 
paper,  when  is  this  credit  to  commence?  The  answer  is,  when  ship  sails,  if  before 
December  1.     What  ship?    The  paper  is  silent. 
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This  is  an  action  against  Goddard  for  not  delivering  his  note  on  twelve 
months'  credit,  and  it  is  an  indispensable  inquiry,  on  what  day,  according  to 
the  contract,  the  note  should  bear  date.  The  plaintiffs  must  aver,  in  their 
declaration,  what  note  Goddard  was  bound  to  deliver,  and  the  memorandum 
roust  enable  the  court  to  say  that  the  description  of  the  note  in  the  declaration 
is  correct.  They  attempt  this  by  averring,  in  the  declaration,  that  the  contract 
was  for  a  note  paj'able  in  twelve  months  from  the 'sailing  of  a  ship  called  the 
Crusader,  and  that  this  ship  sailed  on  the  6th  day  of  November.  But  the  writ- 
ing does  not  refer  to  the  Crusader;  and  if  oral  evidence  were  admissible  to 
prove  that  the  parties  referred  to  the  Crusader,  this  essential  term  of  their  con- 
tract is  derived  from  parol  proof,  contrary  to  the  requirement  of  the  statute. 
It  was  upon  this  ground  the  case  of  Morton  v.  Dean,  and  many  other  similar 
cases,  have  been  decided.  In  that  case,  there  was  a  memorandum  signed  by 
the  auctioneer,  as  the  agent  of  both  parties,  containing  their  names*  as  vendor 
and  vendee,  the  price  to  be  paid,  and  a  sufficient  description  of  the  property. 
But  it  appeared  that  there  were  written  or  printed  conditions  read  at  the  sale, 
but  not  referred  to  in  the  memorandum,  containing  the  terms  of  credit,  etc., 
and  therefore  that  the  memorandum  did  not  fix  all  the  essential  parts  of  the 
bargain,  and  it  was  held  insufficient. 

But,  further;  even  if  oral  evidence  were  admissible  to  show  that  the  parties 
had  in  view  some  particular  vessel,  and  so  to  explain  or  render  certain  the  mem- 
orandum, no  such  evidence  was  offered,  and  no  request  to  leave  that  question 
of  fact  to  the  jury  was  made.  Mason,  who  made  the  contract  with  Goddard, 
was  a  witness,  but  he  does  not  pretend  the  parties  bad  any  particular  vessel  in 
view,  still  less  that  they  agreed  on  the  Crusader  as  the  vessel,  the  sailing  of 
which  was  to  be  the  commencement  of  the  credit.  I  cannot  perceive,  there- 
fore, how  either  of  the  counts  in  this  declaration  is  supported  by  the  evidencCi 
or  how  a  different  verdict  could  have  lawfully  been  rendered.  The  count 
for  goods  sold  and  delivered  was  clearly  not  maintained,  because,  when  the 
action  was  brought,  the  credit  had  not  expired,  even  if  it  began  on  the  19th  of 
September.  One  of  the  special  counts  avers  that  the  notes  were  to  be  due 
twelve  months  from  the  30th  of  September;  but  this  is  inconsistent  with  the 
written  memorandum,  and  there  is  no  evidence  to  support  it.  The  other  spe- 
cial counts  all  declare  for  a  note  due  twelve  months  after  the  sailing  of  the 
Crusader,  but  as  already  stated,  there  is  no  evidence  whatever  to  support  this 
allegation,  and  a  verdict  of  the  jury,  affirming  such  a  contract,  must  have  been 
set  aside. 

It  may  be  added,  also,  that  no  one  of  the  prayers  for  instructions  contained 
in  the  bill  of  exceptions  makes  the  fact  that  the  parties  had  reference  to  the 
Crusader  any  element  of  the  contract,  but  that  each  of  them  asks  for  an  in- 
struction upon  the  assumption  that  this  necessary  term  of  the  contract  had  not 
been  in  any  way  supplied.  I  consider  the  language  of  Chief  Justice  Marshall, 
in  Grant  v.  Naylor,  4  Cranch,  234  (§§  240,  241,  supra),  applicable  to  this  case. 
That  great  judge  says:  "Already  have  so  many  cases  been  taken  out  of  the 
statute  of  frauds,  which  seem  to  bo  within  its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of  the  mischiefs  against  which  the 
rule  was  intended  to  guard.  The  best  judges  in  England  have  been  of  opinion 
that  this  relaxing  construction  of  the  statute  ought  not  to  be  extended  further 
than  it  has  already  been  carried,  and  this  court  entirely  concurs  in  that 
opinion."  • 

I  am  authorized  to  state  that  Mr.  Justice  Catron  concurs  in  this  opinion. 
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SMITH  V.  ARNOLD. 
(Cirouit  Court  for  Rhode  Island:  5  Mason,  414-421.     1829.) 

Statkiment  of  Facttb. —  Action  of  assumpsit  for  the  price  of  a  parcel  of  land 
sold  to  defendant  by  plaintiff  as  administrator  of  one  Aldrich. 

Plaintiff  was  dniy  licensed  to  sell  the  land  in  dispute,  as  auctioneer,  and 
struck  it  off  to  defendant,  &s  being  the  highest  bidder.  At  the  time  of  sale  the 
administrator  entered  the  following  memorandum  upon  the  paper  containing 
the  conditions  of  sale:  "  Home  farm  of  Aldrich,  one  hundred  and  forty  acres, 
more  or  less,  said  Aldrich's  title  in  the  same  struck  off  to  Arnold,  as  the  highest 
bidder,  for  $1,705.50."  No  signature  was  attached,  but  below  it  was  another 
memorandum,  signed  by  the  administrator,  verifying  it,  which  appeared  to  have 
been  made  at  a  different  time,  with  different  ink.  Some  time  after,  the  widow 
of  Aldrich,  upon  application  to  the  probate  court,  had  her  dower  set  off  in  the 
said  estate.  The  defendant,  Arnold,  appealed  to  the  supremo  court  against  the 
decree  of  the  probate  court,  alleging  in  his  petition  that  he  was  a  creditor  of 
the  estate  of  Arnold,  and  a  purchaser  of  the  said  estate  at  auction.  The  con- 
dition of  the  bond,  given  upon  the  appeal,  stated  that  he  was  interested  in  the 
said  estate.  In  the  case  at  bar  the  memorandum  and  a  record  copy  of  the  pe- 
tition and  bond  were  offered  as  a  sufficient  memorandum  to  charge  the  pur- 
chaser, within  the  statute  of  frauds.  This  evideuce  was  objected  to,  and  it  is 
upon  its  admissibility  that  the  opinion  of  the  court  is  rendered. 

Opinion  by  Stobt,  J. 

The  question  here  is,  whether  there  is  a  sufficient  memorandum,  within  the 
statute  of  frauds  of  Rhode  Island  (Digest  of  1882,  p.  366),  to  bind  the  defend- 
ant as  purchaser  of  the  land.  The  statute  is  the  same  in  substance  with  the 
English  statute  of  frauds  of  29  Car.  2,  ch.  3,  sec.  4.  The  words  are,  "  No  action 
shall  be  brought,  whereby  to  charge,  etc.,  etc.,  any  person  upon  any  contract 
for  the  sale  of  lands,  etc.,  etc.,  unless  the  promise  or  agreement,  upon  which 
■uch  action  shall  be  brought,  or  some  note  or  memorandum  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  by  some  other 
person  by  him  thereto  lawfully  authorized." 

§  1768.  Under  the  statute  of  frauds^  a  memorandum  of  a  scde^  to  charge  the 
purchaser  therewith^  m^tist  he  signed  hy  him. 

I  will  first  consider  whether  the  petition  and  bond  in  the  court  of  probate 
contain  any  sufficient  proof  of  the  contract  now  sued  on;  or  contain  any  refer- 
ence  to  the  memorandum  made  by  the  administrator,  acting  as  auctioneer  at 
the  sale,  so  as  to  amount  to  an  adoption  or  ratification  of  the  memorandum. 
Now,  taking  the  proTjate  proceedings  per  se^  it  is  very  dear  that  they  contain 
no  sufficient  statement  of  the  contract  to  be  binding  on  the  party.  The  lan- 
guage of  the  petition  is  that  the  petitioner  is  a  "creditor  and  purehiser  at  auc- 
tion of  the  farm."  It  is  not  said  of  whom  he  purchased,  at  what  sale,  or  at 
what  time;  and  the  court  cannot  intend  that  it  must  necessarily  refer  to  the 
sale  by  the  administrator.  But  what  is  fatal  is,  that  it  contains  no  statement 
of  any  price  or  consideration  of  the  purchase;  and  no  memorandum  is  sufficient, 
within  the  statute,  which  does  not  contain  in  substance  the  essential  terms  of 
the  contract.  How  can  that  be  said  to  be  a  memorandum  of  a  contract  which 
is  wholly  silent  as  to  the  consideration  and  terms  of  the  contract?  which  merely 
states  that  there  was  a  contract  or  purchase,  but  leaves  all  in  darkness  as  to  the 
nature  and  extent  of  it?  The  probate  papers,  therefore,  as  a  memorandum, 
may  be  entirely  laid  aside.     Then,  do  they  contain  any  certain  reference  to  the 
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memorandaii^  of  the  administrator  so  as  to  admit  and  adopt  it?  There  is  not  a 
word  of  reference  to  any  memorandum  whatsoever.  It  is  not  even  said  that 
the  purchase  was  of  the  administrator;  and  nnless  there  were  some  certain 
reference  so  clear  as  to  admit  of  no  doubt,  there  is  no  pretense  to  say  that  the 
court  is  at  liberty  to  incorporate  the  memorandum  into,  and  make  it  a  part  of, 
the  petition,  as  the  written  admission  of  the  defendant.  We  may,  then,  lay 
aside  any  further  consideration  of  these  proceedings.  They  stand  alone,  and 
ai^  of  themselves  no  proof  of  any  contract  binding  on  the. defendant. 

Then  is  the  memorandum  of  the  administrator  sufficient?  The  memorandum 
18  at  the  bottom  of  the  conditions  of  sale,  and,  so  ftar  as  respects  the  defendant, 
it  is  in  the  follqwing  words:  "Struck  oflP  to  John  Arnold,  highest  bidder,  for 
$1,705.50."  There  is  now  found  at  the  bottom  of  the  paper  a  signature  of  the 
administrator's  name;  but  it  is  almost  certain  ihat  it  was  not  made  at  the  time 
the  memorandum  was  written,  for  it  is  in  a  very  different  ink,  and  apparently 
of  more  recent  date.  So  that  the  memorandum  is  not  brought  within  the  terms 
of  the  statute.  It  is  not  signed  by  the  party  to  be  charged  therewith,  or  by  his 
agent  thereunto  lawfully  authorized. 

§  1769*  An  administrator  is  not  considered  an  agent  of  the  buyer  so  aa  to 
hind  kim  by  his  memorandum  of  sale. 

But  the  important  question  is,  whether,  under  the  circumstances  of  the  pres* 
ent  case,  the  administrator  can  be  considered  as  the  agent  of  the  purchaser^ 
authorized  by  him  to  make  and  sign  the  memorandum.  If  be  can,  then  the 
defendant  is  bound,  for  the  memorandum  sufficiently  sets  forth  the  terms  of 
the  contract.  After  much  fluctuation  and  doubt,  it  has  at  last  been  settled  in 
England,  that  an  auctioneer  is  to  be  deemed  the  agent  of  both  parties  in  respect 
to  the  sale,  and  authorized  to  make  a  memorandum  for  both.  Lord  Mansfield^ 
in  Simon  v.  Motivos,  3  Buit.,  1921,  began  that  doctrine;  and  it  has,  after  very 
great  hesitation,  been  followed.  It  appears  to  me,  speaking  with  all  due  respect, 
to  have  done  much  to  destroy  the  salutary  operation  of  the  statute  of  frauds. 
By  the  common'law,  if  an  agent  is  to  execute  a  deed  for  his  principal,  his  au- 
thority must  be  of  as  high  a  nature.  It  must  be  by  deed.  By  analogy  it  would 
have  seemed  convenient,  if  not  indispensable,  to  have  held,  that  where  the 
statute,  to  prevent  frauds  and  perjuries,  required  a  contract  to  be  in  writing,  if 
executed  by  an  agent,  his  authority  should  be  in  writing  also.  That  the  auc- 
tioneer is  agent  of  the  seller  is  clear;  that  he  is  also  agent  of  the  buyer  is  not 
so  very  clear;  and  is  a  conclusion  founded  on  somewhat  artificial  reasoning. 
But  the  doctrine  is  now  established;  and  the  best  reason  in  support  of  it  is,  that 
he  is  deemed  a  disinterested  person,  having  no  motive  to  misstate  the  bargain, 
and  enjoying  equally  the  confidence  of  both  parties.  The  agency  is  presumed 
to  be  given  to  him  on  this  account  by  the  purchasers,  trusting  to  his  integrity 
and  disinterestedness. 

§  1770.  A  vendor  who  is  his  ovm  auctioneer  is  not  an  agent  for  the  buyer  to 
sign  a  memorandum^  under  the  statute  of  frauds^  which  will  bind  him. 

But  the  case  is  very  different  where  the  auctioneer  is  the  vendor,  and  is  him- 
self the  ver}'  party  in  Interest,  with  whom  the  contract  is  made.  There  can  be 
no  reasonable  presumption  from  the  mere  act  of  bidding  that  the  purchaser 
means  to  trust  the  other  party  with  settling,  by  his  own  memorandum,  the 
whole  terms  of  the  contract.  It  would  be  a  very  extraordinary  position,  at  war 
with  the  ordinary  care  and  caution  of  men,  to  put  into  the  hands  of  the  other 

party  the  unlimited  power  to  settle  all  the  terms  of  an  important  contract  by 
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his  own  raemorandura.  And  this  would  be  the  result  of  the  doctrine  contended 
for.  For  if  the  mei'e  act  of  bidding,  being  proved  by  parol,  would  be  sufficient 
to  create  a  virtual  agency  for  the  bidder,  then  the  party  would  be  bound,  though 
he  never  saw  the  memorandum;  and  when  the  memorandum  was  once  reduced 
to  writing,  no  parol  evidence  could  at  law  be  admissible  to  show  that  the  terms 
were  mistaken  or  varied;  for  the  memorandum  would  be  the  proper  evidence 
of  the  contract,  though  made  by  the  very  party  in  interest.  It  is  said  that  here 
the  administrator  is  not  the  party  in  interest;  and  that  he  has  a  mere  power  or 
license  to  sell.  But  he  is  the  party  who  alone  is  competent  to  make  the  con- 
tract.  The  price  must  be  paid  to  him;  and  non  constat^  to  what  extent,  as 
administrator,  he  may  have  an  interest  in  the  proceeds,  either  as  creditor  or  for 
services.  He  stands  in  the  same  situation  as  a  trustee  of  an  estate,  selling  for 
the  use  of  his  cestui  que  trust.  He  could  not  be  a  witjQoss  to  prove  the  contract. 
And  yet,  upon  the  doctrine  now  asserted,  his  memorandum  is  better  than  any 
testimony.  In  a  legal  point  of  view  he  is  the  real  party  to  the  contract,  and  is 
alone  authorized  to  sue  upon  it.  And  whether  he  has  a  beneficial  interest  in  it 
or  not  is  immaterial.  He  is  the  legal  party  in  interest  in  the  price  and  per- 
formance-of  the  contract. 

The  case,  then,  is  not  distinguishable  from  that  of  any  other  vendor  who  acts 
as  auctioneer.  If  there  were  no  authority  upon  the  subject,  we  should  say, 
upon  principle,  that  a  vendor  was  not  to  be  presumed  to  be  the  agent  of  the 
purchaser  for  the  purpose  of  signing  the  contract  for  him.  That  it  would  be  a 
presumption  against  common  sense  to  suppose  that  the  party  could  act  both  as 
buyer  and  seller  at  the  same  time,  and  that  the  purchaser  meant  to  surrender 
himself  into  the  hands  of  a  party  in  interest.  If  there  were  an  express  author- 
ity given  for  such  a  purpose,  that  might  be  another  thing.  But  it  ought  not  to 
be  presumed  from  so  equivocal  an  act  as  bidding  at  a  public  sale,  and  having 
the  property  struck  off  at  the  bid.  There  are  cases  where  courts  of  law  have 
interposed  limitations  upon  the  construction  of  the  statute,  whjch  are  not  found 
in  its  words.  It  is,  for  instance,  decided  that  the  memorandum  of  the  auc- 
tioneer, to  bind  the  purchaser,  must  be  contemporaneous  with  the  sale.  It  can- 
not be  made  afterwards.  Now  the  statute  does  not  say  that  the  memorandum 
in  writing  shall  be  contemporaneous  with  the  sale.  But  the  courts,  upon  prin- 
ciples of  just  policy,  have  bound  up  the  words  by  this  restriction,  in  order  to 
prevent  men  from  being  ensnared  by  contracts  subsequently  reduced  to  writing 
by  agents.  See  13  Yes.,  456.  The  same  reasoning  applies  to  the  present  case, 
and  with  far  greater  force. 

But  there  is  an  authority  directly  in  point,  and  even  stronger,  than  the  case 

before  the  court.     It  is  Wright  v,  Dannah,  2  Camp.,  203.     There  the  vendor 

reduced  the  contract  to  writing,  and  sho\ved  it  to  the  vendee,  who  corrected  it 

and  approved  it.     But  it  was  held  by  Lord  EUenborough  that  the  memorandum 

was  not  sufficient  within  the  statute  of  frauds.     On  that  occasion  he  said :    '*  The 

agent  must  be  some  third  party,  and  could  not  be  the  other  contracting  party." 

Now  there,  the  very  paper  was  assented  to  by  the  party,  after  it  had  been  read ; 

but  the  court  thought  it  dangerous  to  allow  the  doctrine  that  the  mere  assent 

of  the  vendee  to  the  contract,  as  drawn  up  by  the  vendor,  should  be  deemed  by 

implication  to  make  him  an  agent  to  bind  the  vendee  by  the  memorandum.     It 

was  quite  consistent  with  the  facts,  that  he  should  be  satisfied  that  it  was  truly 

stated,  and  yet  that  he  should  not  adopt  it  as  his  own  act,  or  the  act  of  bis 

agent  to  bind  him.  < 
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§1771.  A  mle  by  an  administrator  under  license  of  the  court  is  not  a  Judicial 
sale^  hut  is  merely  the  execution  of  a  ministerial  authority. 

Bat  it  is  said  that  this  is  the  case  of  a  judicial  sale,  and  such  sales  have  been 
held  not  to  be  within  the  statute  of  frauds.  The  cases  alluded  to  are  sales  of  a 
very  different  sort  from  that  before  the  court.  In  sales  directed  by  the  court 
of  chancery,  the  whole  business  is  transacted  by  a  public  officer  under  the  guid- 
ance and  superintendence  of  the  court  itself.  Even  after  the  sale  is  made,  it  is 
not  final  until  a  report  is  made  to  the  court,  and  it  is  approved  afid  confirmed. 
Either  party  may  object  to  the  report,  and  the  purchaser  himself,  who  becomes 
a  party  to  the  sale,  may  appear  before  the  court,  and,  if  any  mistake  has 
occurred,,  may  have  it  corrected.  He  therefore  becomes  a  party  in  interest, 
and  may  represent  and  defend  his  own  interests,  and  if  he  acquiesces  in  the 
report,  he  is  deemed  to  adopt  it,  and  is  bound  by  the  decree  of  the  court  con- 
firming the  sale.  He  may  be  compelled,  by  process  of  the  court,  to  comply 
with  the  terms  of  the  contract.  So  that  the  whole  proceedings,  from  the  begin- 
ning to  the  end,  are  under  the  guidance  and  direction  of  the  court;  -and  the 
case  does  not  fall  within  the  mischiefs  supposed  by  the  statute  of  frauds.  In 
the  case  of  an  administrator,  the  authority  to  sell  is,  indeed,  granted  by  a  court 
of  law.  But  ti^e  court,  when  it  has  once  authorized  the  administrator  to  sell  is 
functus  officio.  The  proceedings  of  the  administrator  never  come  before  the 
court  for  examination  or  confirmation.  They  are  mere  matters  in  pais,  over 
which  the  court  has  no  control.  The  administrator  is  merely  accountable  to 
the  court  of  probate  for  the  proceeds  acquired  by  the  sale,  in  the  same  manner 
as  for  any  other  assets.  But  whether  he  has  acted  regularly  or  irregularly  in 
the  sale  is  not  matter  into  which  there  is  any  inquiry  by  the  court  granting  the 
license,  or  by  the  court  of  probate  having  jurisdiction  over  the  administration 
of  the  estate.  So  that  the  present  case  is  not  a  judicial  sale  in  any  just  sense; 
hut  it  is  the  execution  of  a  ministerial  authority.  The  sale  is  not  the  act  of  the 
court,  but  of  the  administrator. 

For  these  reasons  we  are  of  opinion  that  the  evidence  is  inadmissible. 

D'WOLF  V.  RABAUD: 
(1  Peters,  47&-603.     1828.) 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. —  Messrs.  !Rabaud  Brothers  &  Co.,  of  Marseilles, 
brought  a  suit  m  the  circuit  court  of  the  southern  district  of  New  York,  against 
James  D'Wolf,  Jr.. (the  plaintiff  in  error),  to  recover  damages  for  not  shipping 
them  five  hundred  boxes  of  sugar,  on  account  of  one  George  D'Wolf,  accord- 
ing to  an  agreement  entered  into  by  him  with  them.  The  declaration  con- 
tained four'Counts,  and  in  each  of  them  the  substance  of  the  contract  stated  is, 
that  the  defendant,  in  consideration  that  one  Belknap  (one  of  the  partners  in 
the  bouse  of  Rabaud  Brothers  &  Co.)  would  authorize  George  D'Wolf  to 
draw  on  the  plaintiffs  for  one  hundred  thousand  francs,  undertook  and  promised 
that  he  would  ship  for  the  account  of  George  D'Wolf,  on  board  such  vessel  as 
he  (George  D'Wolf)  should  direct,  five  hundred  boxes  of  white  Havana  sugar, 
consigned  to  the  plaintiffs  at  Marseilles.  The  declaration  then  proceeds  with  the 
proper  averments  and  breaches  necessary  to  maintain  the  action.  Upon  the 
trial,  under  the  general  issue,  the  jury  found  a  verdict  for  the  plaintiffs,  and 
judgment  was  given  for  them  accordingly.     The  cause  now  comes  before  this 

court  upon  a  writ  of  error  and  bill  of  exceptions  taken  at  the  trial. 
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The  bill  of  exceptions  is  voluminous,  and  contains,  at  large,  the  evidence  ad- 
mitted at  the  trial,  as  well  as  the  charge  of  the  learned  judge  who  presided  at 
the  trial.     It  is  unnecessary  to  refer  to  that  evidence,  or  to  consider  its  nature, 
hearing  and  extent,  upon  which  so  ample  a  comment  has  been  made  at  the  bar, 
except  so  far  as  it  applies  to  some  question  of  law  decided  by  the  court,  to 
which  an  exception  has  been  taken.     The  whole  faot«  were  left  open  to  the 
jury,  and,  so  far  as  they  were  imperfect  or  inconclusive,  the  defendant  has 
bad  the  full  opportunity  of  addressing  his  views  to  the  jury,  and  they  have 
found  their  verdict  against  him.     In  the  progress  of  the  trial,  a  letter  of  the 
27th  December,  1825,  written  by  George  D'Wolf  to  Belknap,  was  offered  by 
the  defendants  in  evidence,  for  the  purpose  of  showing  an  authority  from 
George  D^WoIf  to  Belknap,  to  direct  or  name  a  vessel  to  the  defendant,  on 
board  of  which  the  sugars  might  be  shipped.     The  .defendant  objected  to  its 
admission,  and  the  objection  was  overruled.    This  constitutes  the  first  ground  of 
error,  now  insisted  on  by  the  defendant.    We  are  of  opinion  that  the  letter 
was  rightly  admitted,  for  both  of  the  reasons  stated  in  the  charge.     It  was  evi- 
dence of  such  an  authority ;  and  the  defendant  made  no  objection  to  it  at  the 
time  OR  account  of  any  insufficiency  in  this  respect,  but  put  his  defense  by  his 
letter  of  the  5th  of  January,  1826,  on  an  entirely  distinct  ground. 

§  1772*  AnonrSuitcannUheordei^edupcmth^dqfendanVsappiioation.  Plaint- 
iff%  consent  indispenaahle. 

After  the  evidence  for  the  plaintiffs  was  closed,  the  defendant  moved  for  a 
non-suit,  which  motion  was  overruled.     This  refusal  certainly  constitutes  no 
ground  for  reversal  in  this  court.     A  non-suit  may  not  be  ordered  by  the  court, 
upon  the  application  of  the  defendant,  and  cannot,  as  we  have  bad  occasion  to 
decide  at  the  present  term,  be  ordered  in  any  case  without  the  consent  and  ac- 
quiescence  of  the  plaintiff.     Elmore  v.  Grymes,  1  Pet.,  469.     In  the  further 
progress  of  the  trial,  upon  the  examination  of  one  Frederick  G.  Bull,  a  witness 
for  the  defendant,  the  counsel  for  the  defendant  offered  to  prove,  by  Bull,  that 
it  was  an  express  understanding  and  agreement  between  the  defendant  and 
George  D'Wolf,  at  the  time  the  letter  of  the  15th  November,  1825  (which 
will  be  hereafter  more  particularly  noticed),  was  signed  by  the  defendant,  that 
the  latter  should  furnish  the  defendant  with  the  funds  necessary  for  the  pur- 
chase of  the  sugar,  before  the  defendant  would  be  under  any  obligation  to  ship 
the  same.     This  testimony  was  rejected  by  the  court,  unless  it  should  also  ap- 
pear that  Belknap  was  a  party  thereto,  or  that  the  same  was  brought  home  to 
bis  knowledge.    We  can  perceive  no  error  in  this  decision.    It  the  defendant 
had  entered  into  the  contract  with  the  plaintiffs,  stdted  in  the  declaration,  and 
the  private  arrangement  made  between  the  defendant  and  George  D'Wolf 
constituted  no  purt  of  that  contract,  and  was  unknown  to  them,  it  certainly 
ought  not  to  prejudice  their  rights.     It  was  res  inter  alios  acta^  and  had  no  legal 
tendency  either  to  disprove  the  plaintiff's  case  or  to  exonerate  the  defendant 
from  his  liability.     The  other  exceptions  are  exclusively  confined  to  the  charge 
given  to  the  jury  upon  the  summing  of  the  court  upon  points  of  law. 

§  1773.  Qti^tion  as  to  oitizenship  of  a  party  must  be  raised  by  plea  in  abate- 
ment. 

The  first  objection  was  to  the  sufficiency  of  the  evidence  to  establish  the 
citizenship  of  Belknap,  as  averred  in  the  declaration.  This  is  now  waived 
by  the  counsel,  and,  indeed,  could  not  now  be  maintained,  because  it  has  been  re- 
cently decided  by  this  court,  upon  full  consideration,  that  the  question  of  such 

citizenship  constitutes  no  part  of  the   issue  upon  the  merits,  and  must   be 
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brougfit  forward  by>a  proper  plea  in  abatement,  in  an  earlier  stage  of  the  oause^ 
The  great  question  upon  the  merits  arises  upon  that  part  of  the  charge  which 
relates  to  the  agreement  contained  in  the  letter  of  the  15th  of  Novembei^ 
1S25,  from  George  D'Wolf  to  the  defendant,  and  the  accompanying  assent  of 
the  latter,  with  reference  to  the  statute  of  frauds.  That  letter  is  in  the  follow* 
ing  terms: 

"Nkw  York,  Hovember  15,  1886. 
«  Mr.  James  D'  Wolf,  Jr. : 

^'  Deab  Sir  —  You  will  please  ship  for  my  account,  on  board  such  vessel  as 
I  shall  direct,  five  hundred  boxes  white  Havana  sugar,  consigned  to  Messrs. 
Kabaud  Brothers  &  Co.,  Marseilles,  and  oblige  your  friend  and  obedient  servant, 

(Signed)  '•Gbokob  D'Wow. 

"Agreed  to.     (Signed)  Jamtes  D' Wou,  Jr." 

lJl)on  this  part  of  the  case  the  charge  was  as  follows:  ^^It  is  said  that  this 
letter,  under  tlie  statute  of  frauds,  does  not  purport  on  its  face  to  contain  any 
binding  contract  on  the  part  of  the  defendant,  and  that  the  defects  cannot  be 
supplied  by  parol  evidence.  This  objection,  I  think,  cannot  be  sustained.  The 
first  question  to  be  settled,  and  which  is  matter  of  fact  for  your  determination, 
is,  whether  the  arrangement  between  Belknap  and  George  D^Wolf,  as  to  the 
authority  to  draw  on  the  house  in  Marseilles,  on  the  shipment  and  consignment 
of  five  hundred  boxes  of  sugar,  and  the  undertaking  of  the  defendant,  were 
made  and  entered  into  at  one  and  the  same  time,  so  as  to  form  one  entire 
transaction."  •The  judge  then  proceeded  to  sum  up  the  evidence  on  this  point, 
and  added:  ^^ The  consideration  for  this  undertaking  was  the  authority  given 
by  Belknap  to  George  D'Wolf,  to  draw  on  the  plaintiffs  for  one  hundred  thou- 
sand'francs.  This  consideration,  it  is  true,  although  fully  proved,  is  not  ex- 
pressed in  the  written  contract.  And  one  question  is,  whether  it  can  be 
supplied  by  parol  evidence;  and  I  think  it  may,  if  the  undertaking  of  the  de- 
fendant wms  entered  into  at  the  same  time  with  that  between  Belknap  and 
George  DHVolf,  so  as  to  form  one  entire  transaction.  The  evidence  does  not 
in  any  manner  contradict  the  written  agreement,  and  is  perfectly  consistent 
with  It;  as  between  the  plaintiffs  and  George  D'Wolf  the  consideration  might 
be  clearly  supplied  by  parol  proof;  and  if  the  undertaking  of  the  defendant 
was  at  the  same  time,  it  required  no  consideration  from  the  plaintiffs  to  him. 
Toe  consideration  to  George  D'Wolf  was  sufficient  to  uphold  and  sup|)ort  the 
contract  of  the  defendant."  And  he  finally  stated,  if  he  was  mistuken  ia 
this  view  of  the  evidence,  *'and  the  jury  should  be  of  opinion  that  the  con* 
tract  between  Belknap  and  George  D'Wolf  was  completed  and  unconnected 
with  the  engagement  of  the  derendant  before  he  undertook  to  make  the  ship- 
ment and  consignment,  then  the  evidenee  was  not  sufficient  to  maintain  the 
present  action.  It  will  then  be  a  collateral  nndertakmg  made  subsequent  to 
the  principal  contract,  and  would  require  some  other  consideration  than  that 
which  supported  the  principal  contract." 

The  question,  then,  so  far  as  it  was  a  question  of  fact,  whether  the  defend- 
ant did  enter  into  the  asserted  agreement  with  the  plaintiffs,  and  whether  it 
was  a  part  of  the  original  arrangement  with  George  D'Wolf,  and  upon  the 
original  consideration  moving  from  the  plaintiffs,  was  berore  the  jury,  and  they 
have  found  in  the  affirmative.     The  question  of  law  remains,  whether  this  was 
v,een^      ^  ^^^^  within  the  statute  of  frauds,  so  as  to  prevent  parol  evidence  from  being 
c  jUL'!^^      admissible,  to  charge  the  defendant. 
^ji  b^  ^.     The  statute  of  frauds  of  New  York  is  a  transcript,  on  this  subject,  of  the 
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Statute  of  29th  of  Charles  II.,  ch.  3.  It  declares  ^'that  no  action  ^all  be 
brought  to  charge  a  defen(iant  on  a  special  promise  for  the  debt,  default  or 
miscarriage  of  another,  unless  the  agreement,  or  some  meraoranJuin  or  note 
thereof,  be  in  writing,  and  signed  by  the  party,  or  by  any  one  by  him  author- 
ized." The  terms  "collateral "  or  "  original "  promise  do  not  occur  in  the  stat- 
ute, and  have  been  introduced 'by  courts  of  law  to  explain  its  objects  and 
expound  its  true  interpretation.  Wliether  by  the  true  intent  of  the  statute  it 
was  to  extend  to  cases  where  the  collateral  promise  (so  called)  was  a  part  of 
the  original  agceeraent,  and  founded  on  the  same  consideration  moving  at  the 
same  time  between  the  parties;  or  whether  it  was  confined  to  cases  where 
there  was  already  a  subsisting  debt  and  demand,  and  the  promise  was  merely 
founded  upon  a  subsequent  and  distinct  undertaking,  might,  if  the  point  were 
entirely  new,  deserve  very  great  deliberation.  But  it  has  been  closed  within 
very  narrow  limits  by  the  course  of  the  authorities,  and  seems  scarcely  open 
for  general  examination,  at  least,  in  those  states  where  the  English  authorities 
have  been  fully  recognized  and  adopted  in  practice. 

§  1 771.  It  seems  iliat  defendants^  undertaking  was  original. 

If  A  agree  to  advance  B  a  sum  of  money,  for  which  B  is  to  be  answerable, 
but  at  the  same  time  it  is  expressed  upon  the  undertaking  that  C  will  do  some 
act  for  the  security  of  A,  and  enter  into  an  agreement  with  A  for  that  purpose, 
it  would  scarcely  seem  a  case  of  a  mere  collateral  undertaking,  but  rather,  if 
one  might  use  the  phrase,  a  trilateral  contract.  The  contract  of  B  to  repiy 
the  money  is  not  coincident  with,  nor  the  same  contract  with  0,  to  do  the  act. 
Each  is  an  original  promise,  though  the  one  may  be  deemed  subsidiary  or 
secondary  to  the  other.  The  original  consideration  flows  from  A,  not  solely 
upon  the  promise  of  B  or  C,  but  upon  the  promise  of  both,  diverso  intuitu^  and 
each  becomes  liable  to  A,  not  upon  a  joint  but  a  several  original  undertaking. 
Each  is  a  direct,  original  promise,  founded  upon  the  same  consideration.  The 
credit  is  not  given  solely  to  either,  but  to  both;  not  as  joint  contractors,  on 
the  same  contract,  but  as  separate  contractors  upon  co-existing  contracts,  form- 
ing parts  of  the  same  general  transaction.  Of  that  very  nature  is  the  contract 
now  before  the  court;  and  if  the  intention  of  all  the  parties  was  that  the  letter 
of  the  15th  of  November  should  be  delivered  to  Belknap,  as  evidence  of  the 
original  agreement  between  all  the  parties,  and,  indeed,  as  part  execution  of  it, 
to  bind  the  defendant  not  merely  to  George  D'Wolf,  but  to  the  plaintiffs  (and 
so  it  has  been  established  by  the  verdict),  then  it  is  not  very  easy  to  distinguish 
the  case  from  that  which  was  put. 

But  assuming  that  the  true  construction  of  the  statute  of  frauds  is  as  the 
authorities  seem  to  support,  and  that  such  a  promise  would  be  within  its  pur- 
view, it  remains  to  consider  whether  the  arguments  at  the  bar  do  establish  any 
error  in  the  opinion  of  the  circuit  court.  In  the  first  place,  there  is  no  repug- 
nance between  the  terms  of  that  letter  and  the  parol  evidence  introduced. 
The  ohject  of  the  latter  was  to  establish  the  fact  that  there  was  a  sufficient 
consideration  for  the  agreement  and  what  that  consideration  was,  and  also  the 
circumstances  under  which  it  was  written,  as  explanatory  of  its  nature  and 
objects.  Its  terms  do  not  necessarily  import  that  it  was  an  agreement  exclu- 
sively between  George  D'Wolf  and  the  defendant.*  If  the  paper  was  so  drawn 
up  and  executed  by  the  assent  of  all  the  parties,  for  the  purpose  of  being  de- 
livered to  Belknap,  as  a  voucher  and  evidence  to  him  of  an  absolute  agreement 
by  the  defendant  to  make  the  shipment,  and  so  was  in  fact  understood  by  all 

the  parties  at  the  time,  there  is  nothing  in  its  terms  inconsistent  with  such  an 

706 


AS  AFFECTED  BY  THE  STATUTE  OF  FRAUDS.  g  1775. 

m 

interpretation.  The  defendant  agrees  to  the  shipment.  But  with  whom?  It 
is  said  with  George  D'Wolf  alone;  but  that  does  not  necessarily  follow,  bo- 
cause  it  is  not  an  instrument  in  its  terms  inter  partes.  If  the  parties  intended 
that  it  should  express  the  joint  assent  of  George  D'Wolf  and  the  defendant  to 
the  shipment,  and  it  was  deliverable  to  Belknap  accorJing'y,  as  evidence  of 
their  joint  assent  that  it  should  be  made  upon  the  terms  and  in  theraanner 
stated  in  it,  there  is  nothing  which  contradicts  its  proper  purport;  and  it  is 
then  precisely  what  the  parties  require  it  to  be.  It  was  for  the  jury  to  say 
whether  the  evidence  disclosed  that  as  the  true  object  of  it,  and  to  give  it  effect 
accordingly,  as  proof  of  an  agreement  in  support  of  the  declaration.  The  case 
of  Siirgent  v,  Morris,  3  Barn.  &  Aid.,  277,  furnishes  no  uninstructive  analogy 
for  its  admission. 

§  1775.  Parol  evidence  to  show  the  consideratwn  was  admissible.  Autftor^ 
ities  examined. 

In  the  next  place,  was  the  parol  evidence  inadmissible  to  supply  the  defect 
of  the  written  instrument  as  to  the  consideration  and  res  gestm  between  the 
parties?  The  case  of  Wain  v.  Warlters,  5  East,  10,  was  the  first  case  which 
settled  the  point  that  it  was  necessary,  to  escape  from  the  statute  of  frauds, 
that  the  agreement  should  contain  the  consideration  for  the  promise  as  well  as 
the  promise  itself.  If  it  contained  it,  it  has  since  been  determined  that  it  is 
wholly  immaterial  whether  the  consideration  be  stated  in  express  terms  or  by 
necessary  implication.  That  case  has  from  its  origin  encountered  many  diffi- 
culties, and  been  matter  of  serious  observation  both  at  the  bar  and  on  the 
bench  in  England  and  America.  After  many  doubts,  it  seems  at  last  in  Eng- 
land, by  the  recent  decisions  of  Saunders  v.  Wakefield,  4  Barn.  &  Aid.,  695, 
and  Jenkins  v,  Koynolds,  3  Brod.  &  B.,  14,  to  have  settled  down  into  an 
approved  authority.  It  has  not,  however,  received  a  uniform  recognition  in 
America,  although  in  several  of  the  states,  and  particularly  in  New  York,  it 
has  to  a  limited  extent  been  adopted  into  its  jurisprudence  as  a  sound  construct 
tion  of  the  statute.  On  the  other  band,  there  is  a  very  elaborate  opinion  of 
the  supreme  court  of  Massachusetts  in  Packard  v.  Richardson,  17  Mass.,  122, 
where  its  authority  was  directly  overruled.  What  might  be  our  own  view  of 
the  question,  unaffected  by  any  local  decision,  it  is  unnecessary  to  suggest;  bo- 
cause  the  decisions  in  New  York  upon  the  construction  of  its  own  statute,  and 
the  extent  of  the  rules  deduced  from  it,  furnish,  in  the  present  case,  a  clear 
guide  for  this  court.  In  the  case  of  Leonard  v.  Vredenburgh,  8  Johns.,  29,  Mr. 
Chief  Justice  Kent,  in  delivering  the  opinion  of  the  court,  adverting  to  the 
fact  that  that  case  was  one  of  a  guaranty  or  promise  collateral  to  the  principal 
contract,  but  made  at  the  same  time,  and  becoming  an  essential  ground  of  the 
credit  given  to  the  principal  or  direct  debtor,  added,  ''and  if  there  was  no  con- 
sideration other  than  the  original  transaction,  the  plaintiff  ought  to  have  been 
permitted  to  show  that  fact,  if  necessary,  by  parol  proof;  and  the  decision  in 
Warn  V,  Warlters  did  not  stand  in  the  way." 

One  of  the  points  in  that  case  was  whether  the  parol  proof  of  the  consider- 
ation was  not  improperly  rejected  at  the  trial,  and  the  decision  of  the  court 
was  that  it  ought  to  have  been  admitted.  It  is  not,  therefore,  as  was  suggested 
at  the  argument,  a  mere  obiter  dictum^  uncalled  for  by  the  case.  It  was  one, 
though  not  the  only  one,  of  the  points  in  judgment  before  the  court.  The 
same  doctrine  has  been  subsequently  recognized  by  the  same  court  in  Bailey  v. 
Freeman,  11  Johns.,  221,  and  in  Nelson  v.  Dubois,  13  Johns.,  175.  It  does  not 
seem  necessary  to  pursue  this  subject  further,  because  here  is  a  clear  authority, 
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^stifying  the  admission  of  the  parol  evidence  upon  the  principle  of  the  local 
jurisprudence.  It  seems  to  us  a  reasonable  doctrine  founded  in  good  sense  and 
eonvenience,  and  tending  rather  to  suppress  than  encourage  fraud.  But, 
Miether  so  or  not,  it  sustains  the  opiuion  of  the  circuit  court  in  a  manner 
entirely  free  from  exception. 

The  next  objection  to  the  charge  founded  on  the  variance  between  the  dee- 
lamtion  and  proofs  has  been  abandoned  at  the  argument,  and  need  not  be 
dwelt  upon.  And  the  last  objection,  to  wit,  to  the  designation  of  a  vessel 
lot  the  shipment  as  incfTeclually  made,  has  been  already  in  part  answered,  and 
^e  entirely  coincide  with  the  views  expressed  on  this  point  by  the  circuitcourt. 

Without,  therefore,  going  more  at  large  ifito  the  points  of  the  case,  or  com- 
menting u])OQ  the  various  authorities  and  principles  so  elaborately  brought  out 
in  the  discussions  at  the  bar,  it  is  sufficient  to  say  that  we  perceive  no  error  in 
the  judgment  of  the  circuit  court,  and  it  is  therefore  to  be  allirmed  with  cosUi. 

THOMPSON  V.  JAMESSON. 
(Circuit  Court  for  the  District  of  Columbia:  1  Cmnch,  C.  C,  205-399.    1800.) 

SrAtEMEi^T  OP  Facts. —  This  suit  was  brought  to  charge  defendant  for  goods 
<umishi.*d  one  Brown,  at  defendant's  request  and  on  his  credit.  It  appeared 
that  Brown  Lad  died  insolvent,  and  the  defendant  or  his  agent  administered  on 
bis  estate.  The  plaintiffs  had  formerly  filed  a  bill  in  equity  to  offset  their  de- 
ttmnd  against  a  judgment  of  Mandeville  &  Jamessoa. 

Opinion  by  CKANon,  J. 

This  cause  came  on  to  be  heard  on  the  bill,  answer,  plea  and  replication. 
The  only  facts  on  which  a  decree  can  be  founded  are  those  confessed  by  the 
atiswer  to  this  bill  or  by  the  answer  to  a  former  bill,  which  is  made  an  exhibit 
In  the  present  bill.  By  the  answer  of  the  present  defendant  to  a  former  bill 
of  the  complainants  against  Mandeville  &  Jamesson,  the  defendant  *' admits 
that  he  gave  a  verbal  promise  to  the  complainants  to  pay  them  the  amount  of 
the  goods  if  Brown  should  be  unable  to  pay  for  them,"  but  relies  and  insists  on 
the  statute  of  frauds  in  the  same  manner  as  if  he  had  pleaded  it.  To  the  pres- 
ent bill  the  defendant  pleads  the  statute,  and  then,  ^*-  not  waiving  his  said  plea, 
Imt  wholly  relying  and  insisting  thereon,  says,  he  believes  it  may  be  true  that 
the  complainauts  sold  the  goods  to  Brown,  and  that  the  defendant  verbally 
promised  to  pay  for  them  if  Brown  should  be  unable;"  and  denies  that  he 
ittade  any  other  promise;  and  denies  that  the  goods  were  sold  to  himself,  etc. 
i&.ad  then  sa\'s:  ^' And  this  defendant  again  relying  upon  the  statute  to  prevent 
frauds  and  perjuries,  as  aforesaid  pleaded,  to  bar  the  complainants' demand 
against  him  for  the  supposed  undertaking  aforesaid,  prays  to  be  henc^  dis- 
miseed,"  etc.     To  this  plea  and  answer  there  was  a  general  replication  and  issue. 

§  1776.  Eqwtij  loiU  not  decree  the  execution  of  a  parol  agreement  to  pay  the 
debtof  anotlicry  alihongh  such  agreement  he  confessed  in  the  answer^  provided  t/iat- 
in  it  also  the  statute  of  frauds  be  pleaded. 

On  the  part  of  the  complainants  it  is  contended  that  if  the  parol  agreement 
to  pay  the  debt  of  another  be  confessed  by  the  answer,  although  it  relies  on  the 
stiitute  of  frauds,  or  although  the  statute  be  pleaded,  yet  the  court  ought  to  de- 
cree a  performance  of  the  agreement,  because  there  can  be  no  danger  of  fraud 
or  perjury,  the  prevention  of  which  is  the  sole  object  and  interest  of  the  statute. 
It  is  aiso  said  that  if  a  man  confess  in  writing  that  he  did  make  such  a  parol 
agreement,  aliholigh  at  the  time  of  such  confession  he  insist  that  the  parol 
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agreement  imposed  no  obligation  on  him,  because  the  statute  makes  all  such 
agreements  void,  yet  the  court  ought  to  decree  its  performance,  because  such 
confession  takes  the  case  out  of  the  evil  of  the  statute.  The  first  case  cited  ia 
support  of  these  principles  is  Cottington  v,  Fletcher,  2  Atk.,  155,  where  the 
phiintiff  charged  the  defendant  with  holding  a  term  as'  trustee  for  the  plaintiff* 
The  defendant  pleaded  the  statute  of  frauds  and  perjuries,  alleging  that  there 
was  no  declaration  of  the  trust  in  writing,  but  by  bis  answer  admitted  the  trust. 
Lord  Chancellor  Ilardwicke  was  of  opinion  that  the  plea  ought  to  be  ovev» 
ruled,  and  said  that  if  the  plea  stood  by  itself  it  might  have  been  a  suflioient 
plea,  but  coupled  with  the  answer,  which  is  a  full  admission  of  the  facts,  it 
must  overrule  the  plea.  In  that  case  it  does  not  appear  that  the  defendant,  ia 
bis  answer,  still  insisted  on  his  plea  and  the  benefit  of  the  statute.  Ilis  answer 
therefore  might  be  considered  as  a  waiver  of  his  plea.  But  in  the  present  casQ 
the  defendant,  conceiving  himself  obliged  to  answer,  still  takes  the  utmost 
care  to  guard  against  the  confession  baing  considered  as  a  waiver  of  bis  plea  or 
defense.  If  the  defendant  is  obliged  to  answer  and  confess  a  parol  agreement 
there  is  no  possible  case  in  which  a  parol  agreement  can  be  vacated  by  that 
statute;  unless  the  defendant  will  commit  perjury  by  denying  it.  Instead, 
therefore  of  preventing  frauds  and  perjuries,  the  statute  would  tend  to  ior 
crease  them;  for  by  preventing  the  plaintiff  from  proving  a  parol  agreement 
bv  any  other  evidence  than  the  defendant's  own  oath,  it  holds  out  to  the  de- 
fendant  the  strongest  temptation  to  perjury,  and  at  the  same  time  gives  him  a 
perfect  security  against  detection.  If  the  defendant  is  bound  to  confess  tbef 
parol  agreement  it  must  be  because  when  confessed  he  could  not  avail  bimselt 
of  the  statute.  But  it  is  settled  that  he  may  avail  himself  of  the  statute. 
Hence  it  seems  to  follow  that  he  is  not  bound  to  confess;  for  this  would  be  tQ 
oompel  bim  to  confers  an  immaterial  fact.  The  question  then  occurs  whether, 
if  the  defendant  voluntarily  confess  the  parol  agreement,  be  can  insist  on  the 
statute? 

It  is  said  in  Mitford,  114,  that  if  a  plea  is  coupled  with  an  answer  to  any 
part  of  the  bill  covered  by  the  plea,  the  plea  will,  upon  argument,  be  overruled; 
and  he  cites  the  case  of  Cottington  v.  Fletcher,  2  Atk.,  155;  and  in  page  124 
Mitford  says  an  answer  will  overrule  a  plea.  But  cannot  the  defen  !ant  guard 
his  answer  so  as  to  prevent  it  from  having  that  effect?  In  the  pt*esent  case,  if 
the  answer  overrules  the  plea,  yet  the  answer  itself  sets  up  and  insists  on  the 
same  defense.  And  in  Fpnblanque,  vol.  1,  page  171,  note  (^),  it  is  said  that  it 
8:*ems  to  be  immaterial,  whether  the  defendant  set  up  the  defense  in  the  shape 
of  a  plea  or  of  an  answer;  the  statute  not  having  prescribed  any  mode  in  par- 
ticular by  which  a  defendant  must  avail  himself  of  such  defense.  And  he  r^ 
fers  to  the  case  of  Steward  v.  Careless,  cited  iu  Whitchurch  v.  Buvis,  2  Bro.  Cb., 
560.  The  question  then  occui*s  whether  the  statute  is,  in  equity,  to  be  ooa- 
sideredasa  bar  to  the  relief,  or  a  bar  to  the  discovery  only.  The  words  of  the 
'Statute  are:  ^Uhat  no  action  shall  be  brought  whereby  to  charge  the  defend- 
ant,''etc.,  *^  unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought  shall  be  in  writing,"  etc.  The  act  refers  evidently  to  the  relief,  and 
is  at  least  as  strongly  expressed  as  if  it  had  said  that  no  action  shall  be  main- 
tained upon  a  parol  promise,  even  if  proved'  in  any  manner  whatever.  The 
confession,  therefore,  of  a  parol  promise  is  not  a  confession  of  any  cause  of  ac- 
tion either  at  law  or  in  equii3\  A  court  of  equity  cannot,  more  than  a  court  of 
law,  dispense  with  the  positive  and  clear  prohibition  of  a  statute. 

There  is  no  case  in  which  a  court  of  cquitx'  has  enforced  such  a  parol  agree- 
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ment,  when  the  confession  was  accompanied  with  a  claim  of  indemnity  under 
the  statute.  In  Cottington  v.  Fletcher,  the  plea  was  considered  as  superseded 
by  the  answer,  which  did  not  insist  on  the  statute.  It  was  therefore  the  case 
of  an  admission  of  the  aofreement  without  claiminof  the' benefit  of  the  statute. 

The  case  of  Licon  v.  Mertins,  3  Atk.,  3,  has  been  cited,  but  the  opinion  of 
Lord  Ch.  Ilardwicke,  which  is  relied  on,  is  only  a  dictum  in  a  supposed  case. 
He  says,  "If  the  bill  had  been  brought  by  Mrs.  Hayes,  in  her  life-time,  and  the 
defendant,  Mertins,  had  admitted  the  agreement,  though  he  had  insisted  on  not 
performing  it,  the  court  would  have  decreed  it,  because  the  admission  takes  it 
Cfut  of  the  statute  of  fraud  and  perjuries."  He  does  not  say,  though  he  had  in- 
sisted on  the  statute^  but  on  not  performing  it,  which  is  a  different  thing;  and 
that  he  did  not  mean  to  say  on  the  statute  is  evident  from  the  case  which  was 
then  before  him,  in  which  the  defendant  confessed  the  agreement,  and  "offered 
to  perform  it.**  The  case  of  Montacute  v.  Maxwell,  1  P.  Wms.,  618,  has  also 
been  cited,  to  prove  that  a  parol  promise,  acknowledged  afterwards  in  writing, 
is  sufficient  to  take  the  case  out  of  the  statute.  But  the  point  does  not  appear  in 
the  case.  The  writing  relied  on  was  not  an  acknowledgment  of  the  parol 
promise  simply,  but  a  new  promise,  in  writing,  to  perform  the  parol  promise, 
and  this  is  evidently  the  ground  on  which  the  chancellor  overruled  the  plea  and 
ordered  it  to  stand  for  an  ans»Ter.  The  statute  was  not  insisted  on.  The  opin- 
ion of  Powell  (Contracts,  vol.  1,  p.  291)  has  also  been  cited.  But  that  opinion 
is  founded  only  upon  authorities,  in  which  the  statute  was  not  insisted  upon; 
and  in  one  of  the  cases  which  he  cites  (Droyston  v.  Banes,  Finch,  Prec.  Ch., 
208),  the  distinction  is  expressly  taken  between  the  case  where  a  parol  agree- 
ftient  is  confessed,  without  insisting  upon  the  statute,  and  a  confession  accom- 
panied by  a  reliance  on  the  statute. 

There  being,  therefore,  no  case  in  which  such  a  parol  agreement,  confessed, 
has  been  carried  into  execution,  when  the  defendant  has  insisted  on  the  statute, 
this  court  will  not  say  t+iat  it  is  not  bound  to  obey  the  positive  injunction  of 
the  statute,  which  forbids  any  action  to  be  brought  upon  such  an  agreement. 
The  bill  must  be  dismissed  with  costs. 

STEWART  V.  HINKLE. 
•  (Circuit  Court  for  Ohio:  1  Bond,  508-511.    1801.) 

Opinion  by  the  Court. 

Statement  of  Facts. — The  question  before  the  court  arises  on  a  general  de- 
murrer to  the  special  plea  of  the  defendant.  The  declaration  is  in  afssianpsit 
on  a  special  promise  by  the  defendant,  and  the  case  made  is,  in  substance,  tliat 
the.  plaintiffs  had  obtained  a  judgment  against  one  Cyrus  M.  Williams,  in  the 
common  pleas  of  Hamilton  county,  for  $4,750.28,  on  which  an  execution  had 
issued,  and  a  levy  had  been  made  on  several  parcels  of  real  estate  in  Cincinnati, 
as  the  property  of  Williams.  It  is  there  averred  that,  "in  consideration  of  the 
premises,  and  that  the  plaintiffs  agreed  to  release  the  levy  aforesaid  and  the 
lien  of  the  judgment,  so  far  as  the  same  existed  on  the  following  described  real 
estate  of  the  said  Cyrus  W.  Williams,  being  part  of  the  same  described  and 
levied  upon,*'  to  wit,  two  certain  lots  in  said  city  (which  are  fully  described), 
"and  that  the  said  plaintiffs  would  forbear  to  collect  the  sum  of  $1,235.85,  part 
of  their  said  judgment  against  the  said  Williams,  and  would  give  time  for  the 
payment  of  the  last-mentioned  sum  for  the  period  of  six  months,  the  defendant 
then  and  there  undertook  and  promised  the  plaintiffs  to  pay  them  the  said  last- 
mentioned  sum  of  money  at  the  expiration  of  the  said  period  of  six  months." 
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The  declaration  then  alleges  that,  in  consideration  of  said  promise,  the  plaintiffs 
released  their  levy  on  the  two  lots  above  referred  to,  and  the  lien  of  their 
judgment  thereon,  and  forebore  for  the  period  of  six  months  to  collect  the  said 
sum  of  $1,235.85,  and  gave  time  for  the  payment  thereof.  To  this  declaration 
the  defendant  has  filed  a  special  plea,  setting  forth  that  the  promise  averred 
was  a  promise  "  to  answer  for  the  debt,  default  or  miscarriage  of  another  per- 
son," and,  not  being  in  writiijg,  no  action  can  be  maintained  on  it  ander  the 
statute  of  Ohio  for  the  prevention  of  frauds  and  perjuries.  The  plaintiffs 
demur  to  this  plea,  and  thus  the  first  question  for  the  court  is  whether  the 
promise,  as  set  forth,  is  within  the  statute  referred  to,  and  is  required  to  be  in 
writin<^  to  sustain  an  action. 

§  1777.  The  oral  promise  by  defendant  in  the  case  at  bar  was  binding. 

On  this  point  the  counsel  on  both  sides  have  referred  to  numerous  cases  to 
sustain  their  views  of  the  law.  I  have  not  regarded  it  as  necessary  to  attempt 
a  minute  analysis  and  comparison  of  the  cases  in  which  the  provision  of  the 
statute  of  frauds  referred  to  has  passed  under  the  consideration  of  the  courts. 
The  question  now  presented  is  on  a  demurrer  to  the  declaration,  in  which  the 
court  is  not  required  to  decide  what  evidence  will  be  necessary  to  sustain  the 
plaintiffs'  action,  but  simply  whether  the  promise,  as  set  out  in  the  declaration, 
is  valid  as  a  verbal  promise.  In  this  aspect  the  inquiry  of  the  court  lies  withia 
verv  narrow  limits.  It  involves,  in  the  first  place,  the  question  whether  the 
undertaking  of  the  defendant  is  original  in  its  character,  or  whether  it  falls 
within  the  designation  of  a  collateral  promise.  If  it  is  of  the  former  class,  it  is 
not  within  the  statute;  if  it  is  collateral,  then  it  is  void  as  not  being  in  writing. 
In  attempting  to  distinguish  between  promises  or  agreements,  as  original  or 
collateral  in  their  character,  there  seems  to  be  some  obscurity  and  some  confi.ict 
in  the  numerous  cases  cited. 

§  1778.  AxUhorilies  and  text-wriiere  cited. 

There  are  some  general  rules,  however,  which  will  be  referred  to,  and  as  to 
which  there  is  no  question.  One  of  these  rules,  as  stated  by  2  Parsons  on  Con- 
tracts, 300,  is,  ''  that  only  when  the  promise  is  distinctly  collateral  is  it  within 
the  clause  of  the  statute."  The  same  doctrine  is  held  by  the  court  in  20  Yen- 
mont,  205.  In  that  case  it  is  also  decided,  '*  that,  if  the  promise  is  not  collateral 
to  the  liability  of  some  other  {)erson  to  the  same  party,  it  is  not  within  the 
statute."  And  in  the  case  of  Nelson  v.  Boynton,  §  Mete,  396,  the  court  draws 
a  distinction  between  cases  where  the  direct  and  leading  object  of  the  promise 
is  to  become  the  surety  or  guarantor  of  another's  debt,  and  those  where,  al- 
though the  effect  of  the  promise  is  to  pay  the  debt  of  another,  "yet  the  lead- 
ing object  of  the  undertaker  is  to  subserve  or  promote  some  interest  or  purpose 
of  his  own."  In  the  former  case,  the  court  held  "  that  the  promise  of  the  prin- 
cipal is  not  valid  unless  manifested  by  evidence  in  writing;  the  latter,  if  made 
on  good  consideration,  is  unaffected  by  the  statute,  because,  although  the  effect 
of  it  is  to  release  or  suspend  the  debt  of  another,  yet  that  is  not  the  leading 
object  of  the  promisor."  And  in  Story  on  Contracts,  sec.  861,  it  is  laid  down 
that  the  statute  applies  "to  engagements  upon  which  the  guarantor  is  only 
conditionally  liable  upon  the  default  of  some  other  person  who  is  solely  liable 
originally."  And  again,  in  the  same  section,  it  is  said:  "  The  mere  tact  that  a 
promise  is  to  pay  a  debt  due  from  a  third  party,  or  to  pay  for  goods  to  be  fur- 
nished to  a  third  party,  does  not  prove  that  the  promise  does  not  cre.tie  an 
original  liability,  smce  it  is  perfectly  competent  to  a  man  to  assume,  on  suiii- 
cient  consideration,  to  pay  the  debt  of  another." 
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In  2  Parsons  on  Contracts,  306,  the  learned  author  pats  this  case:  '^If  a 
creditor  has  a  lien  on  certaig  property  of  bis  debtor  to  the  amount  of  bis  debt^ 
and  a  third  person,  who  also  has  an  interest  in  the  same  property,  promises  the 
creditor  to  pay  the  debt  in  consideration  of  the  creditor's  relinquishing  his 
lien,  this  promise  is  not  within  the  statute."  And  in  Johnson  v,  Gilbert,  4? 
Hill,  178,  the  court  held  'Hhat  the  statute  of  frauds  had  nothing  to  do  with 
the  case.  That  only  applies  where  the  persoa  making  the  promise  stands 
in  the  relation  of  a  surety  for  some  third  person,  who  is  the  principal  debtor." 

From  these  citations,  which  could  be  greatly  extended,  it  would  seem  clear 
that  an  undertaking  or  promise,  to  be  within  the  statute,  must  partake  of  the 
nature  of  a  guaranty  or  suretyship.  It  embraces  only  the  cases  where  the  prom- 
ise made  is  ^  to  answer  for  the  debt,  default  or  miscarriage  of  another  person.'^ 
Now,  it  seems  clear  that  the  promise  in  this  case  as  described  in  the  declara- 
tion is  not  within  the  words  or  the  spirit  of  this  clause.  It  is  not  a  promise 
to  pay  or  answer  for  the  debt  of  another,  but  a  promise  founded  on  a  consider- 
ation  stated  to  pay  a  sum  of  money  to  the  plaintiff,  not  as  a  surety  or  guaraa* 
tor,  but  positively  and  absolutely.  There  is  no  such  condition  or  contingency 
stated,  on  which  he  is  to  be  liable,  as  the  neglect  or  failure  of  the  judgment 
debtor,  Williams,  to  pay  the  sum  mentioned.  If  this  was  the  construction  of 
the  promise  stated,  the  statute  requires  that  it  shall  be  in  writing  to  sustain  an 
action.  The  statement  of  the  promise  in  the  declaration  is  that  the  plaintiff 
bad  a  judgment  lien  and  a  levy  on  certain  real  estate  of  the  judgment  debtor, 
and  that  the  defendant  agreed,  in  consideration  that  the  plaintiffs^ would  re* 
lease  their  lien  and  discharge  the  levy,  and  forbear  to  collect  a  specified  part 
of  the  judgment,  and  give  time  for  the  pay noient  of  the  same,  to  pay  the  money 
in  six  months. 

But  the  promise,  though  direct  and  original,  and  therefore  not  required  to  be 
in  writing,  must  be  based  on  a  valid  and  legal  consideration  to  sustain  it.  It  is 
true  the  plea  does  not  allege  a  want  of  consideration  as  a  bar  to  a  recovery  oa 
the  promisie  laid  in  the  declaration.  The  demurrer  to  the  plea^  however,  puts 
in  issue  not  only  the  sufficiency  of  the  plea,  but  of  the  declaration  also.  And 
if  the  declaration  sets  forth  no  good  legal  consideration  for  the  promise,  it  is 
clear  the  plaintiff  cannot  recover.  It  is,  therefore,  proper  to  inquire  whether 
such  a  consideration  is  averred.  On  this  subject  the  authorities  are  numerous 
and  conclusive.  *^  An  agreejnent  to  forbear  for  a  time  proceedings  at  law  or  ia 
equity,  to  enforce  a  well-founded  claim,  is  a  valid  consideration  for  a  promise.'^ 
1  Far.  on  Con.,  365,>  and  the  authorities  there  cite<i.  The  same  writer  says,  '^  Nor 
is  it  necessary  that  the  forbearance  should  extend  to  an  entire  discharge;  any 
delay  which  is  real,  and  not  merely  oolorable,  is  enough."  ^^Kor  need  the 
agreement  to  delay  be  for  a  time  certain ;  for  it  may  be  for  a  reasonable  time, 
and  yet  be  a  sufficient  consideration  for  a  promise."  1  Par.  on  Con.,  367. 
And,  again,  ^'It  is  not  material  that  the  party  who  makes  the  promise  in  con* 
sideration  of  such  forbearance  should  have  a  direct  interest  in  the  suit  to  be 
forborne,  or  be  directly  benefited  by  the  delay."  Ibid.  And,  further,  "la 
genera),  a  waiver  of  any  legal  right  at  the  request  of  another  party  is  a  suffi- 
cient consideration  for  a  promise."     Ibid,^  369. 

§  1779.  The  agreetnent  of  a  creditor  to  forbear  and  give  time  on  a  jiuigment 
ie  a  Hiijficient  consideration  for  the  promise  of  a  third  person  to  pay  that  Judg^ 
meat 

There  would  seem  to  be  no  douht  that  the  plaintiff's  agreement  to  release  his 
levy  and  judgment  lien  against  Williams,  and  to  forbear  the  collection  of  ^ 
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part  of  the  judgment,  is  a  sufficient  consideration  for  the  promise  of  the  de- 
fendant Ilinkle  to  pay  the  plaintiffs  the  sum  claimed  in  this  suit.  It  seems  to 
be  supposed  by  the  counsel  for  the  defendant  that  it  must  be  averred  that 
Hinkle  had  some  interest  in  the  release  of  the  levy  and  lien,  and  ic  forbearing 
the  collection  of  the  sum  due  on  the  judgment,  to  give  effect  to  liis  promise  to 
pay  the  money  to  these  plaintiffs.  From  the  authority  just  cited,  it  would  seem 
that  this  is  not  necessary.  It  is  immaterial  whether  he  is  to  be  benefited  by 
the  release  and  forbearance.  But  if  the  law  were  otherwise,  it  would  not  af- 
fect the  question  arising  on  this  demurrer.  A  good  consideration  for  the  prom- 
ise is  averred  in  the  declaration  without  an  averment  of  the  defendant's  interest 
in  obtaining  a  release  of  the  levy  and  lien  on  the  real  estate,  and  forbearance 
to  proceed  on  the  judgment.  As  a  question  of  pleading  merely,  the  court  will 
presume  that  the  defendant  was  induced  to  make  the  promise  to  pay,  for  the 
reason  that  he  had  an  interest  in  disincumbering  the  real  estate  from  the  liea 
of  the  judgment  and  the  levy,  and  procuring  for  Williams  an  extension  of  the 
time  of  payment.  Whether  it  may  be  expeifient  or  necessary  for  the  plaintiff, 
on  the  trial,  to  prove  how  his  interests  were  connected  with  thesa  transactions 
is  not,  therefore,  on  this  demurrer,  a  question  for  the  decision  of  the  court. 

Without  going  more  at  length  into  ihe  consideration  of  this  subjv3Ct,  I  am 
led  to  the  conclusion  that  the  promise  laid  in  the  declaration  is  an  original  and 
not  a  collateral  promise,  and,  therefore,  not  within  the  statute  of  frauds,  re- 
quired to  be  in  writing.  And,  also,  that  there  is  a  good  and  valid  considera- 
tion Tor  the  promise  set  forth  in  the  declaration.  The  demurrer  to  the  plea  of 
the  defendant  is  therefore  sustained. 

MORSE  V.  MASSACHUSETTS  NATIONAL  BANK. 
(Oircait  Court  for  Massachusetts:  1  Holmes,  20d-3t5.    1873.)  ' 

Opinion  by  SnEPLET,  J. 

Statement  of  Facts. —  The  declaration  in  each  of  these  cases  alleges  that  the 
plaintiff,  on  the  29Lh  day  of  August,  1866,  was  the  owner  and  possessor  of  a 
check  drawn  and  signed  by  one  B.  Franklin  Beal,  whereby  Deal  directed  the 
Massachusetts  National  Bank  to  pay  to  the  order  of  the  plaintiff  the  sum  of 
$10,200;  that  the  plaintiff  on  the  same  day  presented  the  check  for  payment; 
and  the  defendants,  in  consideration  that  the  plaintiff  would  deposit  said  check 
for  collection  in  some  other  bank  in  the  city  of  Boston,  so  that  the  same 
should  be  presented  for  payment  through  an  association  called  and  known  as 
the  Clearing-house  Association,  prohiised  and  agreed  with  the  plaintiff,  that, 
upon  such  presentation,  they,  the  said  defendants,  would  pay  the  same;  and 
iUe  plaintiff  alleges  that,  in  consideration  thereof  and  in  pursuance  of  the  said 
request^  he  did  agree  to  deposit  said  check  in  some  other  bank  in  Boston,  that 
the  same  should  be  transmitted  from  said  bank  through  the  clen ring-house  for 
payment;  and  accordingly  did  deposit  it  in  the  First  National  Bank;  and  the 
check  was,  by  the  First  National  Bank,  through  the  Clearing-house  Associa- 
tion, duly  presented  to  defendants  for  payment,  and  defendants  refused  to  pay 
the  same.  Defendants  demur  to  the  declaration,  and  plaintiffs  join  in  the 
demurrer. 

There  is  no  averment  that,  at  the  time  of  presentation  of  the  check,  the 
drawer  had  any  funds  on  deposit  in  the  defendant  bank,  or  that  defendant  at 
that  time  was  under  any  obligation  to  honor  his  checks.  The  suit  is  brought 
by  the  original  payee  of  the  check,  and  not  by  an  indorsee  or  subsequent  as- 
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signee  or  lonajide  holder  for  value.  The  question  presented  is,  w.hether,  when 
a  check  is  drawn  upon  a  bank  by  a  drawer  who  has  no  funds  on  deposit  to  pay 
the  check,  the  bank  is  liable  upon  its  verbal  promise  to  pay,  if  the  holder 
vrould  deposit  the  check  in  another  bank  and  have  it  presented  through  the 
Clearing-liouse  Association;  in  case  the  holder  agrees  to  deposit,  and  does  so 
deposit,  the  check  ra  another  bank,  and  have  it  presented. 

§  1 780.  Contract  of  bank  with  d^paaitor. 

The  contract  of  a  bank  with  a  depositor  is  to  pay  his  checks  when  presented 
for  payment,  if,  at  the  time  of  presentment  of  the  check,  he  has  funds  on 
deposit  sufficient  to  pay  the  check. 

§  1781.  AiUhority  and  duties  of  hank  cashiers. 

Cashiers  of  banks  are  held  out  to  the  public  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice  and  course  of  business  conducted  by  the 
bank;  and  tlieir  acts,  within  the  scope  of  such  usage,  practice  and  course  of 
business,  will  in  general  bind  the  bank  in  favor  of  third  persons  possessing  no 
other  knowledge.  Minora.  Mechanics'  Bank  of  Alexandria,  1  Pet,  70  (Baxks, 
§§  6-19);  Merchants'  Bank  v.  State  Bank,  10  Wall.,  604  (Banks,  §§  101-118). 
To  this  extent  the  liability  of  the  bank  for  the  acts  of  its  officers  is  recognized 
in  the  opinionsof  the  dissenting  justices,  as  well  as  in  the  opinion  of  the  court 
in  the  case  last  cited.  And  in  that  case,  where  a  cashier  had  certified  as  '*  good,'* 
cl^ecks  of  a  drawer  having  no  funds  on  deposit  to  pay  the  checks,  it  was  held 
that  it  should  have  been  left  to  the  jury  to  determine  whether  from  the  evidence 
as  to  th^  powers  exercised  by  the  cashier,  with  the  knowledge  and  acquiescence 
of  the  directors,  and  the  usage  of  other  banks  in  the  same  city,  it  might  not  be 
fairly  inferred  that  the  cashier  had  authority  to  bind  the  bank  by  such  certifi- 
cate. The  certificate  of  the  cashier  of  a  bank  that  a  check  is  *'good  "  is  a 
representation  of  a  present  existmg  fact,  within  his  knowledge  as  cashier;  and 
if  that  certificate  be  made  by  him  in  the  course  of  bis  ordinary  business  as 
cashier,  it  will  bind  the  bank  in  favor  of  innocent  third  persons,  upon  the  prin- 
ciple of  estoppel  in  paiSy  even  if  the  certificate  be  not  true  and  the  drawer  of 
the  check  has  no  funds  on  deposit  in  the  bank.  The  ordinary  duties  of  a  casSier 
are  well  known.  They  are  to  keep  the  funds,  notes,  bills  and  other  choses  in 
action  of  the  bank  to  bo  used  from  time  to  time  for  the  exigencies  of  the 
bank;  to  receive  directly,  and  through  subordinate  officers,  all  moneys  and 
notes  of  the  bank;  to  surrender  notes  and  securities  upon  payment;  to  draw 
checks;  to  withdraw  funds  of  the  bank  on  deposit;  and,  generally,  to  transact, 
as  the  executive  officer  of  the  bank,  the  ordmiiry  routine  of  business.  But  the 
ordinary  duties  of  a  cashier  do  not  comprehend  the  making  of  a  contract  which 
involves  the  payment  of  money  without  an  express  authority  from  the  direct- 
ors, unless  it  be  such  as  relates  to  the  usual  and  customary  transactions  of  the 
bank.  Bank  of  United  States  v.  Dunn,  6  Pet.,  59;  United  States  v.  Bank  of 
Columbus,  21  How.,  364  (Banks,  §§  99, 100). 

§  1782.  It  seeviH  that  a  hank  cashier  cannot  make  a  valid  promise  to  pat/  a 

check  not  drawn  on  a  deposit,  except  by  express  authority  from  the  directors. 

.  Defendant  contends  that  it  was  not  in  the  power  of  any  cashier  or  other 

officer  of  a  national  bank  to  make  a  valid  promise  to  pay  a  check  not  drawn 

against  funds  deposited  in  the  bank,  simply  in  consideration  that  the  holder  of 

the  check  will  present  it  through  some  other  bank,  and  have  it  pass  through  the 

clearin<;-house.    If  this  point  in  relation  to  the  authority  of  the  cashier  or  teller, 

or  other  officer  of  the  bank  as  sucii  cashier,  teller  or  other  officer  merely,  were 

open  on  the  state  of  pleadings  in  this  case,  I  should  not  find  much  difficulty  ia 
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deciding  that  awch  a  promise  was  wholly  outside  of  the  ordinary  duties  of  a 
cashier  or  other  officer  of  the  bank,  and  would  not  bind  the  bank  in  the  absence 
of  proof  of  express  delegation  from  the  board  of  directors  of  power  to  make 
the  contract.  But  the  declaration  in  this  case  avers  that  the  promise  was  made 
by  the  bank,  not  by  the  cashier  or  any  other  officer,  and  the  demurrer  admits 
the  averment.  Willets  v.  Phoenix  Bank,  2  Duer,  129.  The  case  must,  there- 
fore, on  the  pleadings,  be  considered  as  presenting  the  question  of  the  liability 
of  the  bank  upon  the  promise  declared  upon  as  the  promise  of  the  bank. 

There  was  no  representation  made  in  this  case  by  any  officer  of  the  bank 
that  the  drawer  had  any  funds  in  the  bank  when  the  check  was  presented.  If 
such  was  the  case,  the  bank  was  bound  to  pay  the  check  on  presentation.  The 
refusal  of  the  bank  to  do  so,  although  accompanied  with  a  promise  to  pay  it  at 
a  future  time,  was  in  fact  information  to  the  holder  of  the  check  that  the  bank 
bad  no  funds  of  the  drawer  on  deposit  at  that  time  wherewith  to  pay  the  check. 
The  case  does  not,  therefore,  fall  within  that  class  of  cases  like  Pope  v.  Bank 
of  Albion,  59  Barb.,  226,  in  which  it  has  been  held  that  any  language,  whether 
verbal  or  written,  employe(J  by  an  officer  of  a  banking  institution  whose  duty 
it  is  to  know  the  financial  standing  and  credit  of  its  customers,  representing 
that  a  check  drawn  upon  it  is  good,  and  will  be  paid,  estops  the  bank  from 
thereafter  denying,  as  against  a  iona  fide  holder  of  the  check,  the  want  of 
funds  to  pay  the  same.  Nor  do  the  plaintiffs  in  these  cases  represent  honafde 
holders  of  the  checks,  who  have  purchased  the  same  upon  the  strength  of  such 
representations.  There  does  not  appear  to  be  anything  in  this  case  to  take  the 
promise  declared  on  out  of  the  operation  of  the  statute  of  frauds. 

§  1 783.  Facta  to  determine  whether  a  check  operates  as  payment 

A  check  is  merely  evidence  of  a  debt  due  from  the  drawer.  Whether  it  shall 
operate  as  payment  or  not  depends  on  two  facts:  first,  that  the  drawer  has 
funds  to  his  credit  in  the  bank  upon  which  it  is  drawn;  and,  second,  that  the 
bank  is  solvent,  or,  in  other  words,  pays  its  bills  and  the  checks  duly  drawn 
upon  it  on  demand.     Taylor  v.  Wilson,  11  Mete,  51. 

There  being  no  funds  of  the  drawers  y)f  these  checks  in  the  bank,  the  bank 
received  no  benefit  or  advantage  from  the  promise  of  the  holder  to  deposit  the 
checks  in  the  other  bank,  and  that  the  same  should  be  presented  through  the 
cleanng-house.  The  promisors  lost  nothing  by  such  promise.  They  had  sea- 
sonably presented  the  checks;  were  guilty  of  no  laches;  were  not  even  obliged 
to  notify  the  drawers  of  the  non-payment,  the  drawee  having  no  funds.  They 
d  d  not  disable  themselves  from  enforcing  their  debt  against  Beal,  or  promise 
to  delay  enforcing  or  collecting  it.  They  were  as  much  at  liberty  to  collect 
their  debts  of  Beal,  while  the  unpaid  checks  were  in  the  banks,  or  cleariug- 
house,  for  collection,  as  if  they  were  in  fact,  as  they  were  in  law,  in  their  owu 
possession. 

§  1  784.  The  oral  promise  of  the  hank  to  pa-y  the  check  was  void  under  the 
statute  of  frauds. 

The  debt  remained  the  debt  of  Beal.  The  promise  of  the  bank  to  pay  it 
was  a  promise  to  pay  the  debt  of  another,  and  void  under  the  statute  of  frauds. 
This  is  not  a  case  where  the  guaranty  or  promise  which  is  collateral  to  the 
principal  contract  is  made  at  the  same  time  and  becomes  an  essential  ground  of 
the  credit  given  to  llie  principal  or  direct  debtor.  In  this  case  the  collateral 
undertaking  of  the  bank  was  subsequent  to  the  creation  of  the  debt,  and  was 
not  the  inducement  to  it,  though  the  subsisting  liability  was  the  ground  of  the 
promise.     There  must,  to  sustam  the  promise  and  take  it  out  of  the  operation 
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of  the  statute,  be  sojne  other  and  further  consideration  shown;  for  the  cor.s'd- 
eration  for  the  original  debt  will  not  attach  to  this  subsequent  promise,  Waia 
V.  Warlters,  5  East,  20;  Leonard  v.  Vredenburgh,  8  Johns.,  31.  The  promise 
of  the  payees  of  these  checks,  as  set  out  in  the  declaration,  does  not  amount  to, 
such  further  and  new  consideration  as  to  take  the  case  out  of  tne  operation  of 
the  statute.  It  is  contended  that  it  amounts  to  a  parol  acceptance  of  the 
checks,  and  that  a  parol  acceptance  of  a  cheek  is  good.  Authority  may  be 
found  in  many  text-books  of  writers  of  high  authority  upon  commercial  law, 
for  the  proposition  stated,  without  qualification  or  exception,  that  a  parol  ac- 
ceptance of  a  bill  is  good.  Vide  1  Parsons  on  Bills  and  Notes.  285.  But  it  is 
believed  that  an  examination  of  the  cases  cited  in  support  of  this  propositioa 
will  not  sustam  its  application  to  the  case  of  a  parol  accommodation  acce]itance 
of  a  bank  check.  A  verbal  acceptance  of,  or  a  verbal  promise  to  accept,  a 
check  when  tiie  acceptor  has  funds  of  the  drawer  in  his  hands,  is  entirely  with- 
out the  operation  of  the  statute,  from  the  consideration  that  the  drawee's  en- 
gagement is,  in  fact,  to  pay  his  own  debt  to  the  drawer^  the  owner  of  the  funds. 
But  it  is  not  pprceived  how  any  sound  reason  can  be  given  why  a  verbal  ac- 
ceptance, or  promise  to  accept,  for  the  mere  accommodation  of  the  drawer, 
without  funds  or  value  received,  should  not  be  treated  as  within  the  statute. 
Browne  on  Stat,  of  Frauds,  sees.  172,  174;  Quin  v.  ITanford,  1  Hill,  83;  Pike 
V.  Irwin,  1  Sand.,  14;  Pdlans  v.  Van  MIerope,  3  Burr.,  1663;  Johnson  v.  Collingg, 

1  East,  98;  Curtis  v.  Brown,  5  Cush.,  488,  and  cases  cited;  Dexter  «.  Blanch- 
ard,  11  Allen,  365.  Courts  have  frequently  expressed  their  dissatisfaction  that 
the  rule  with  regard  to  implied  as  well  as  paiol  acceptances  of  bills  has  been 
carried  as  far  as  it  has,  and  their  regret,  as  stated  in  Boyce  v,  Edwards,  4  Pet., 
122,  ^^  that  any  other  ^6i  thajn  a  written  acceptance  of  the  bill  had  ever  been 
deemeil  an  acceptance." 

In  Townsley  v.  Surarall,  2  Pet.,  170,  which  decides  that  a  verbal  accommo- 
dation acceptance  is  taken  out  of  the  statute  by  the  circumstance  that  the  i^arty 
to  whom  the  promise  was  made  paid  money  on  the  strength  of  it,  the  whole 
opinion  on  this  point  in  the  case  proceeds  upon  the  assumption  that,  without 
some  new  and  original  consideration  moving  between  the  parties  to  the  col- 
lateral undertaking,  a  verbal  accommodation  acceptance  is  within  the  statute. 
The  mischief  of  th^  rule  holding  parol  acceptances  of  bills  to  be  good  was  so 
apparent  that  the  subject  has  been  regulated  by  statute  in  several  of  the  states, 
requiring  the  acceptance  to  be  in  writing;  and  in  England,  by  the  statute  1  and 

2  George  lY.,  ch.  78,  an  acceptance  of  an  inland  bill  must  bo  in  writing,  and  on 
the  biM  Itself.  But  the  reasons  given  for  holding  good  a  parol  accommodation 
acceptance  of  a  bill  of  exchange  do  not  apply  to  the  case  of  a  bank  check. 
The  distinguishing  characteristics  of  checks,  as  contradistinguished  from  bills  of 
exchange,  are,  that  they  are  always  drawn  upon  a  bank  or  a  banker;  that  they 
are  payable  immediately  on  presentment  without  the  allowance  of  any  days  of 
grace;  and  that  they  are  never  presentable  for  acceptance,  but  only  for  pay- 
ment. Story  on  Promissory  Notes,  sec.  489,  and  cases  cited  in  note.  The 
promise  declared  on  does  not  amount  to  an  acceptance.  If  it  be  treated  either 
as  a  promise  to  accept  or  a  promise  to  pa}^  it  cannot  avail  the  plaintiffs.  No 
consideration  to  sup^iort  the  promise  is  stated,  or  appears.  The  checks  were 
not  taken  on  the  faith  of  such  promise.  The  holder  gave  nothing,  and  relin- 
quished no  advantage  for  the  promise.  All  the  cases,  including  those  before 
cited,  which  hold  that  a  promise  to  accept  amounts  to  an  acceptance,  put  the 
doctrine  on  the  ground  that  the  holder  has  taken  the  bill  on  the  faith  of  the 
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promise.  Coolidge  «.  Pay  son,  2  Wheat.,  66;  Schimmelpennich  v.  Bayard,  1 
Pet.,  284  (EiM.9  AND  Notes,  §§  135-138);  Adams  v.  Jones,  13  Pet.,  207  (§  214, 
eupra)\  Russell  v.  Wiggin,  2  Story,  237. 

The  promise  declared  on  must  be  considered  as  one  without  consideration, 
and  therefore  nudum  pactum.  Overman  v.  Hoboken  City  Bank,  1  Vroom, 
61,  68. 

Demurrern  sustained. 

EMERSON  V.  SLATER. 
@3  Howard,  2d-46.    1860.) 

Opinion  by  Mr.  JtrsncK  Clifford. 

Statkmkkt  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts.  It 
was  an  action  of  aaaumpsity  brought  by  the  plaintiff  in  error  against  the  pres- 
ent defendant,  upon  a  written  agreement,  bearing  date  on  the  14th  day  of 
November,  1854.  By  the  terms  of  the  instrument,  the  plaintiff  covenanted 
and  agreed  with  the  defendant,  in  consideration  of  the  agreements  of  the 
latter  therein  contained,  and  of  $1  to  him  paid,  that  he,  the  plaintiff,  wonid 
complete  all  the  bridge  work  to  be  done  by  him  for  the  Boston  &  New  York 
Central  Railroad  Company,  ready  for  laying  down  the  rails  for  one  track,  by 
the  1st  day  of  December  next  after  the  date  of  the  contract  In  consideration 
whereof,  the  defendant  agreed  that  he  would  pay  the  plaintiff,  within  two  days 
from  the  date  of  the  agreement,  the  sum  of  $4,400  in  cash,  and  also  give  to 
the  plaintiff,  on  the  completion  of  the  bridges,  and  when  the  rails  for  one 
track  were  laid  from  l)edham  to  the  foot  of  Summer  street,  in  Boston,  his,  the 
defendant's,  five  notes,  for  $2,000  each,  dated  when  given,  as  provided,  and 
made  payable  to  the  plaintiff,  or  order,  in  six  months  from  their  date.  Another 
stipulation  of  the  agreement  was,  that  the  notes,  when  paid,  were  to  be  applied 
towards  the  indebtedness  of  the  railroad  company  to  the  plaintiff,  and  that  the 
agreement  was  in  no  way  to  affect  any  contract  of  the  plaintiff  with  the  rail^ 
road,  or  any  action  then  pending  between  them. 

Wnen  the  declaration  was  filed,  it  contained  three  special  counts,  drawn 
upon  the  written  agreement,  together  with  the  common  counts,  as  in  actions 
of  indcbitatua  assumpsit  Performance  on  the  part  of  the  plaintiff,  and  neg- 
lect and  refusal  on  the  part  of  the  defendant  to  give  the  five  notes  specified  in 
.  the  agreement,  after  seasonable  demand,  constitute  the  cause  of  action  set 
forth  in  the  several  special  counts.  They  differ  in  nothing  material  to  be 
noticed  in  this  investigation,  except  that,  in  the  first  count,  performance  on  the 
part  of  the  plaintiff  is  alleged,  according  to  the  contract,  on  the  1st  day  of 
December,  1S54,  while  in  the  second  and  third  counts  it  is  alleged  at  a  period 
twenty  days  later. 

An  additional  special  count  was  afterwards  filed  by  consent,  which,  in  one 
respect,  varies  essentially  from  the  other  counts:  After  setting  out  the  sut>- 
stance  of  the  contract,  it  alleges  that  the  defendant  waived  performance  at  the 
day  stipulated  in  the  agreement,  and  extended  the  time  to  the  20th  day  of  the 
same  December,  and  that  the  plaintiff  performed  and  compleled  the  work 
within  the  extended  time.  Demand  of  the  notes  prior  to  the  commencement 
of  the  suit,  substantially  as  alleged,  was  admitted  at  the  trial,  as  were  also  the 
execution  of  the  agreement  and  the  payment  by  the  defendant  of  the  $4,400. 
As  appears  by  the  transcript,  the  cause  has  been  twice  tried  upon  the  same 
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pleadings.  At  the  first  trial  the  verdict  was  for  the  plaintiff,  but  the  defendant 
excepted  to  the  rulings  and  instructions  of  the  circuit  court,  and,  after  judg- 
ment," removed  the  cause  into  this  court  by  writ  of  error. 

Among  the  questions  presented  on  the  writ  of  error,  the  principal  one  was 
whether,  by  the  true  construction  of  the  written  agreement,  time  was  of  the 
essence  of  the  contract.  That  question  was  directly  presented  by  the  fourth 
exception;  and  this  court  held  that  the  refusal  of  the  circuit  judge  to  instruct 
the  jury,  as  prayed  by  the  defendant,  that 'the  plaintiff  could  not  recover  on 
the  special  counts  without  showing  that  the  work  was  completed  by  the  day 
stipulated  in  the  contract,  was  error.  Accordingly,  the  judgment  was  reversed, 
and  the  cause  remanded,  with  directions  to  issue  a  new  venire.  In  the  opinion 
delivered  on  the  occasion,  this  court  said,  in  effect,  that  in  cases  where  time  is 
of  the  essence  of  the  contract,  there  can  be  no  recovery  on  the  written  agree- 
ment, without  showing  performance  within  the  time  limited;  but  added,  that 
a  subsequent  performance  and  acceptance  bj'  the  defendant  will  authorize  a 
recovery  in  a  quantum  7neruiL  Slater  v.  Emerson,  19  IIow.,  239  (§§  910-912, 
supra). 

Failing  to  show  performance  at  the  day  named  in  the  agreement,  the  pidintiff, 
at  the  last  trial,  offered  to  prove  by  parol,  to  the  effect  that,  after  the  day  of 
the  agreement,  and  before^  as  well  as  after  the  day  specified  for  the  completion 
of  the  work,  the  defendant,  by  his  conduct,  acts  and  declarations;  waived  and 
dispensed  with  performance  at  the  day  named  in  the  written  agreement,  and 
agreed  to  substitute  therefor  performance  on  the  20th  day  of  the  same  De- 
cember, and  to  deem  performance  on  th6  day  last  named  as  equivalent  to 
performance  on  the  day  specified  in  the  written  agreement,  and  that  the  work 
was  fully  performed  within  the  extended  time.  Objection  was  made  by  the 
defendant  to  this  testimony  upon  the  ground  that  the  written  agreement  de- 
clared on  Was  a  special  promise  for  the  debt,  default  or  misdoings  of  another; 
and  that  the  alleged  waiver,  substitution  and  extension,  not  being  in  writing, 
were  within  the  statute  of  frauds;  and  the  court  sustained  the  objection,  ai  d 
excluded  the  testimony.     To  which  ruling  of  the  court  plaintiff  excepted. 

He  then  proposed  to  proceed  upon  the -common  counts,  and  offered  evidence 
accordinffly.  After  reading  the  agreement  set  up  in  the  special  counts,  he 
intioduced  three  deeds,  each  dated  November  17,  1S54,  purporting  to  convey 
certain  purccis  ot  rem  .estate  therein  described.  They  were  each  given  by  the 
railroad  company  to  the  defendant,  to  indemnify  him  for  the  liability  he 
assumed  in  the  before-mentioned  written  agreement  with  the  plaintiff.  Esti- 
mating the  value  of  the  real  estate  so  conveyed  by  the  considerations  expressed 
in  the  respective  deeds,  it  amounted  in  the  aggregate  to  the  sum  of  $13,500. 

He  also  introduced  a  memorandum  agreement  between  the  defendant  and 
the  railroad  company,  whereby  the  former  leased  to  the  latter  ten  hundred  and 
fifty  tons  of  railroad  iron,  to  be  laid  down  by  the  company  and  used  on  their 
railroad.  By  the  terms  of  the  last-named  agreement,  the  railroad  inm  was 
estimated  at  the  value  of  $68,400;  and  the  company  agreed  to  pay  the  djfend- 
ant,  for  the  use  of  the  iron,  $5,000  per  month,  the  first  payment  to  be  made 
on  the  1st  day  of  March  then  next,  and  so  upon  the  first  day  of  each  succeeding 
month,  until  Uie  whole  sum  was  paid,  w^ith  interest  on  the  same  from  a  given 
day  —  the  dciendant  agreeing,  if  there  was  no  default  of  the  payments,  when 
the  whole  was  paid,  to  sell  and  deliver  the  iron  to  the  company  for  the  estimated 
value,  including  the  interest.  To  secure  these  payments,  together  with  the 
interest,  the  railroad  company,  by  the  same  instrument,  assigned  and  set  over 
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to  the  defendant  the  proceeds  of  the  railroad,  to  an  amount  equal  to  the  esti- 
mated value  of  the  iron,  with  the  interest,  and  authorized  and  required  the 
supermtendent  of  the  road  to  retain  in  bis  own  hands,  out  of  the  proceeds,  a 
sum  sufficient  to  pay  the  amount  to  the  defendant,  in  the  manner  and  at  the 
time  specified  in  the  agreement. 

Emerson's  contract  with  the  railroad  company  was  also  introduced,  and 
makes  a  part  of  the  record.  It  bears  date  on  the  17th  day  of  December,  1853, 
and  provides,  on  the  one  part,  that  the  plaintiff  shall  build  and  complete,  suffi- 
cient for  the  passage  of  an  engine  over  the  same  by  the  1st  day  of  May  then 
next,  all  the  bridgmg,  as  then  laid  out  and  determined  upon  by  the  engineer, 
from  the  wharf,  near  the  foot  of  Summer  street,  in  Boston,  to  Dorchester  shore, 
and  to  complete  the  same  as  soon  thereafter  as  might  be  reasonably  ])racticable. 
On  the  other  part,  the  agreement  prescribes  the  compensation  to  be  paid  by  the 
railroad  company  to  the  plaintiff,  for  building  and  completing  the  respective 
works  therein  designated  and  described,  stipulating* that  eighty-live  percent, 
upon  the  estimated  value  of  the  materials  furnished,  and  seventy-Kve  per  cent, 
upon  the  estimated  value  of  the  labor  performed,  should  be  paid  monthly,  as  the 
work  was  done,  and  that  the  balance  should  be  paid  by  the  company  upon  the 
completion  and  acceptance  of  the  whole  work. 

Parties  to  the  suit  are  by  law  competent  witnesses  in  the  courts  of  Massa- 
chusetts; and  under  that  law  the  plaintiff  was  examined  in  this  case.  He  also 
called  and  examined  five  other  witnesses.  From  this  parol  testimony  it  appears 
that  securities  were  put  into  the  hands  of  the  defendant,  deemed  by  him  and 
the  company  adequate,  at  the  time,  to  indemnify  him  against  his  contract  with 
the  plaintiff.  Those  securities,  two  of  the  witnesses  say,  consisted  of  real  estate 
and  the  bonds  of  the  company  for  $17,000,  secured  by  a  mortgage  upon  the 
road.  In  respect  to  the  real  estate,  it  is  to  be  observed  that  the  deeds  of  con- 
veyance bear  date  three  days  after  the  date  of  the  contract;  but  the  presump> 
tion  from  the  circumstances  is  a  reasonable  one;  that  they  were  given  in 
pursuance  of  the  arrangement  made  at  the  time  the  contract  was  executed.  It 
also  appeared  that  the  company  failed  in  July,  1S54,  and  that  it  was  actually 
insolvent  at  the  date  of  these  transactions. 

Prior  to  the  date  of  the  agreement  of  the  14th  of  November,  1854,  the  plaint- 
iff had  stopped  work  under  bis  contract  with  the  company,  and  refused  to  con- 
tinue it.  As  soon  as  the  contract  with  the  defendant  was  made,  he  resumed 
the  work  on  the  bridges,  and  finished  thorn  about  the  middle  of  December, 
1854;  but  the  rails  were  not  all  laid  by  the  company  until  the  21st  day  of  the 
same  month.  At  the  date  of  the  contract  between  these  parties,  the  defendant 
was  a  large  stockholder  in  the  corporation,  and  holder  of  the  bonds  of  the  com- 
pany, which  were  secured  by  a  mortgage  of  the  road  to  trustees.  During  the 
progress  of  the  work  under  ihe  contract  between  these  parties,  and  before  the 
day  therein  named  for  the  completion  of  the  work,  the  officers  of  the  company, 
or  some  of  them,  repeatedly  stated  to  the  plaintiff,  in  the  presence  of  the  defend- 
ant, and  without  objection  on  his  part,  that  all  the  company  wanted  was,  that 
the  plaintiff  should  keep  out  of  the  way  of  the  track-layers. 

Three  of  the  directors,  including  the  defendant,  on  the  2Uh  day  of  Novem- 
ber, 1854,  called  on  the  plaintiff  while  he  was  at  work  on  one  of  the  bridges, 
and  inquired  of  him  if  he  could  complete  it  by  the  fourth  day  of  the  tlien  next 
month,  statmg  to  him  the  reason  why  it  was  desirable  that  he  should  do  so  — 
and  by  working  nights  and  Sundays  he  completed  it,  according  to  their 
request. 
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Several  witnesses  state — and  amon^  the  number  the  one  who  laid  the  rails 
for  the  company  —  that  the  track-layers  were  not  delayed  by  the  plaintiff;  and 
the  plaintiff  testified  that  the  defendant  never  objected  because  the  bridges 
were  not  completed  by  the  day  specified  in  the  written  agreement.  On  being 
recalled,  lie  further  testified  that  he  paid,  for  work  done  and  materials  fur- 
nished after  that  day,  the  sum  of  $11,157.84,  and  that  he  bad  not  received  a 
dollar  for  it  from  any  source.  Thereupon  the  presiding  justice  ruled  and 
instructed  the  jury  that,  upon  this  testimony,  the  pliintiff  was  not  entitled  to 
recover  on  the  common  counts,  ami  directed  the  jury  to  return  their  verdict  for 
the  defendant.  Accordingly,  the  jury  found  that  tbe  defendant  never  prom- 
ised; and  the  plaintiff  excepted  to  the  rulings  and  instructions  of  the  court. 

Several  questions  were  discussed  at  the  bar,  which,  in  tbe  view  we  have  taken 
of  the  case,  it  will  not  be  necessary  to  decide.  Both  of  tbe  exceptions  to  the 
rulings  and  instructions  of  the  court  necessarily  involve  the  construction  of  the 
contract  between  these  puKies;  but  the  question  presented  is  widely  different 
from  the  one  considered  and  decided  bv  this  court  on  the  former  record.  On 
that  occasion  the  single  question  of  any  importance  was  whether,  by  tbe  trae 
construction  of  tbe  contract,  it  was  agreed  and  understood  between  the  parties 
to. the  instrument  that  the  completion  of  the  work  at  the  time  therein  pre- 
scribed was  a  condition  on  which  tbe  obligation  of  tbe  defendant  to  give  tbe 
notes  was  to  depend. 

§  1785.  Former  decision  adhered  to^  that  time  was  of  ths  essence  of  contract 
for  oompletinn  of  railroad  bridge  by  o^mtractor. 

Contrary  to  the  ruling  of  tbe  circuit  judge,  this  court  held  that  the  cove- 
nants of  the  respective  parties  were  dependent,  that  time  was  of  the  essence 
of  the  contract,  and  remanded  the  cause  for  a  new  trial.  That  rule  of  con- 
struction, beyond  doubt,  is  tbe  law  of  the  contract,  and  no  attempt  has  be^n 
made  to  evade  or  question  it  on  either  side  in  this  controversy.  But  tbe  ques- 
tion now  presented  is  of  a  very  different  character.  It  is  insisted  by  the 
plaintiff  that  the  promise  of  the  defendant  was  an  original  undertaking,  on 
a  good  and  valid  consideration,  moving  between  the  parties  to  the  instru- 
ment. On  the  part  of  the  defendant  it  is  insisted  that  his. undertaking  was  a 
special  promise  for  tbe  debt,  default  or  misdoings  of  another,  and  so  within 
the  statute  of  frauds. 

§  1786.  Subseqtient  oral  agreements  may  sometimes  be  shown  to  vary  the  terms 
of  a  previous  written  contract. 

If  the  theory  of  the  plaintiff  be  correct,  then  it  would  seem  to  follow  that 
the  rulings  and  instructions  of  the  circuit  court  were  erroneous.  Verbal  agree- 
ments between  the  parties  to  a  written  contract,  made  before  or  at  tbe  time  of 
the  execution  of  the  contract,  are  in  general  inadmissible  to  vary  its  terms  or 
to  affect  its  construction.  All  such  verbal  agreements  are  considered  as  merged 
in  the  written  contract.  But  oral  agreements  subsequently  made  on  a  new  and 
valuable  consideration,  and  before  the  breach  of  the  contract,  in  cases  falling 
within  the  general  rules  of  the  common  law,  and  not  within  tbe  statute  of 
frauds,  stanti  upon  a  different  footing.  Such  subsequent  oral  agreements,  not 
falling  within  the  exception  mentioned,  may  have  the  effect  to  enlarge  the 
time  of  performance  spec.fied  in  the  contract,  or  may  vary  any  other  of  its 
terms  or  may  waive  and  discharge  it  altogether. 

§^1787.  authorities  examined. 

On  this  point  the,  authorities  are  numerous  and  decisive,  of  which  the  follow- 
ing are  examples:     Goss  v.  Nugent,  6  Barn.  &  Ad.,  65;  Nelson  v.  Boy n ton,  3 
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Hetc.,  402.  Speaking  of  the  exceptions  to  the  general  rule  that  parol  evidence 
is  not  admissible  to  contradict  or  vary  the  terms  of  a  written  instrument^  Mr. 
Oreenleaf  says:  ^^  Neither  is  the  rale  infringed  by  the  admission  of  oral  evi- 
dence to  prove  a  new  and  distinct  agreement  upon  a  new  consideration,  whether 
it  b^  a  substitute  for  the  old  one  or  in  addition  to  and  beyond  it;  and  if  sub^ 
sequent,  and  involving  the  same  subject-matter,  it  is  immaterial  whether  the 
new  agreement  be  entirely  oral,  or  whether  it  refers  to  and  partially  or  totally 
adopts  the  provisions  of  the  former  contract  in  writing,  provided  the  old  agree* 
ment  be  rescinded  and  abandoned."  1  Greenl.  £v.,  803.  But  the  rule,  so  far 
as  it  is  applicable  to  this  case,  is  better  stated  by  Lord  Denman  in  Goss  t;l  Nu* 
gent,  5  Barn.  &  Ad.,  665,  wherein  he  says:  ^*  After  the  agreement  has^beetr 
reduced  into  writing,  it  is  competent  to  the  parties,  in  cases  falling  within  the 
general  rules  of  the  common  law,  at  any  time  before  the  breach  of  it,  by  a  new 
contract,  not  in  writing,  either  altogether  to  waive,  dissolve  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to  or  to  subtract  from  or  vary  or  qualify 
the  terms  of  it,  and  thus  to  make  a  new  contract/'  That  rule  waa  afterwards 
qualified  by  the  same  learned  judge  in  a  particular  not  essential  to  the  present 
inquiry;  and  with  that  qualification  it  appears  to  be  the  rule  constantly  applied 
by  the  English  courts,  in  cases  not  within  the  statute  of  frauds,  to  the  present 
time.  Harvey  «.  Grabham.  5  Ad.  &  ElK,  61 ;  1  Phil.  Ev.  (Oow.  &  Hill's  ed.), 
p.  563,  n.  987;  Munroe  v.  Perkins,  9  Pick.,  298;  Snow  v.  Inhabitants  of  Ware, 
13  Mete,  42;  Yicary  v,  Moore,  2  Watts,  451;  Cummings  v.  Arnold,  3  Mete, 
489;  Fleming.!;.  Gilbert,  3  Johns.,  528. 

§  1788*  Can  a  written  contract^  wit/Un  the  statute  of  fraude^  fe^^riedby  a 
subsequent  oral  agreement  f  *'.-'' 

On  the  other  hand,  assuming  the  theory  of  the  defendant  to  be  correct,  that, 
by  the  true  construction  of  the  coi\|tract,  his  undertaking  was  a  special  promise 
for  the  debt,  default  or  misdoings  of  the  railroad  company,  then  perhaps  the 
better  opinion  is,  according  to  the  weight  of  authority,  that  a  written  contract 
within  the  statute  of  frauds  cannot  be  varied  by  any  subsequent  agreement  of 
the  parties,  unless  such  new  agreement  is  also  in  writing.  Marshall  v.  Lynn,  6 
Mee.  &  W.,  109;  Goss  v.  Nugent,  5  Barn.  &  Ad.,  58;  Harvey  v.  Grabhara,f5. 
Ad.  &  Ell.,  61;  Stowell  v.  Robinson,  3  Bmg.  K  C,  927;  Stead  v.  Dawber,  1^ 
Ad.  &  Ell.,  57;  Emmet  v.  Dewhirst,  8  Eng.  L.  &  Eq.,  88;  Hasbrouck  v.  Tappen, 
16  Johns.,  200;  Blood  v.  Goodrich,  9  Wend.,  68;  Stevens  v.  Cooper,  1  Johns. 
Ch.,  429;  Clarke  v,  Russell,  3  Dal.,  415.  Decided  cases,  however,  are  referral 
to  from  the  Massachusetts  reports,  which  evidently  wear  a  different  aspect, 
and  it  is  contended  by  the  counsel  for  the  plaintiff  that  the  principle  adopted 
in  thoseeases  constitutes  the  rule  of  decision  in  this  case;  but  it  is  unnecessary 
to  determine  that  point  at  the  present  time,  as  we  are  of  the  opinion  that  the 
promise  of  the  defendant  contained  in  the  written  agreement  was  an  original 
undertaking  on  a  good  and  valid  consideration  moving  between  the  parties  to 
the  instrument.     Nelson  v.  Boynton,  3  Mete,  396;  Stearns  v.  Hall,  9  Cush.,  81. 

§  1789*  A  promise^  although  collateral  inform^  if  made  in  pecuniary  interest 
of  promisor^  is  not  a  collateral  undertaking  within  the  statute  of  frauds^  but  an 
original  promise. 

Cases  in  which  the  guaranty  or  promise  is  collateral  to  the  principal  contract, 
bat  is  made  at  the  same  time,  and  becomes  an  essential  ground  of  the  credit 
given  to  the  principal  debtor,  are,  in  general,  within  the  statute  of  frauds. 
Other  cases  arise  which  also  fall  within  the  statute,  where  the  collateral  agree- 
ment is  subsequent  to  the  execution  of  the  debt,  and  was  not  the  inducement. 
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to  it,  on  the  grotiud  that  the  snbsisting  liability  was  the  foundation  of  the  prom* 
ise  06  the  part  of  the  defendant,  without  any  other  direct  and  separate  consid- 
eration moving  between  the  parties.  But  whenever  the  niain  purpose  and 
object  of  the  promisor  is  not  to  answer  for  another,  but  to  subserve  some  pecan* 
iary  or  business  purpose  of  his  own«  involving  either  a  benefit  to  himsell  or 
damage  to  the  other  contracting  party,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another,  and  although 
the  performance  of  it  may  incidentally  have  the  effect  of  extinguishing  that 
liabijjty.  Kelson  v.  Boynton,  3  Mete,  400;  Leonard  v*  Vredon burgh,  8  Johna, 
89;  Farley  v.  Cleveland,  4  Oow.,  432;  Alger  v.  Scoville,  1  Gray,  391;  Williams 
V.  Leper.  3  Burr,,  18S6;  Castling  v.  Aubert,  2  East,  325;  2  Parsons  on  Con., 
B06.  Nothing  is  better  settled  than  the  rule,  that  if  there  is  a  benefit  to  the 
defendant,  and  a  loss  to  the  plaintiff,  consequential  upon  and  directly  resulting 
from  the  defendant's  promise  in  behalf  of  the  plaintiff,  there  is  a  suiBcient  con- 
sideration  moving  from  the  plaintiff  to  enable  the  latter  to  maintain  an  action 
upon  the  promise  to  recover  compensation.  2  Addison  on  Con.,  1002,  and  cases 
cited.  Other  authorities  state  the  proposition  much  stronger,  authorizing  the 
conclusion  that  benefit  to  the  party  by  whom  the  promise  is  made,  or  to  a  third 
person  at  his  instance,  or  damage  sustained  at  the  instance  of  the  party  promis- 
ing, by  the  party  in  whose  favor  the  promise  is  made,  is  sufficient  to  constitute 
a  good  and  valid  consideration  on  which  to  maintain  an  action.  Yiolett  v. 
Patton,  5  Cranch,  150;  Chitt.  on  Con.,  28;  Townsley  v.  Surarall,  2  Pet.,  182. 

Apply  these  principles  to  the  terms  of  the  written  agreement,  in  view  of  the 
attending  circumstances  and  the  subject-matter,  and  it  is  quite  clear  that  the 
promise  of  the  defendant  was  an  original  undertaking  on  a  good  and  valid  con- 
sideration moving  from  the  plaintiff  at  the  time  the  instrument  was  executed. 
On  its  face  it  purports  to  be  a  contract  bet\yeen  the  parties,  for  their  own  bene- 
fit; one  agreeing  to  do  certain  work  and  furnish  certain  materials,  and  the 
other  agreeing  to  pay  therefor  a  stipulated  compensation.  Their  promises  are 
fnutual,  and  in  one  respect  dependent.  In  consideration  that  the  plaintiff  en- 
gaged to  do  the  work  and  furnish  the  materials  by  a  given  day,  the  defendant, 
on  his  part,  agreed,  among  other  things,  when  the  work  was  completed,  to 
give  the  plaintiff  the  five  notes  therein  described.  Reference  was  made  to  the 
cpnt^ract  of  the  plaintiff  with  the  railroad  company  in  the  first  instance,  as  de^ 
scriptivo  of  the  work  to  be  done  and  of  the  materials  to  be  furnished;  and  in 
the  second  instance,  doubtless  for  the  reason  that,  as  a  part  of  the  transaction, 
the  company  had  placed,  o?  agreed  to  place,  securities  in  the  hands  of  the  de- 
fendant, to  indemnify  him  for  the  liability  he  thereby  assumed  to  the  plaint- 
iff. Part  of  those  securities  were  delivered  over  to  the  defendant  at  the  time, 
and  the  residue  as  soon  thereafter  as  the  conveyances  could  conveniently  bb 
made.  But  when  we  consider  the  attending  circumstances,  the  presumption  is 
much  stronger  that  the  arrangement  was  one  mainly,  if  not  entirely,  for  the 
individual  benefit  of  the  defendant. 

§  179Q.  A  contract^  by  one  having  large  interests  in  a  railroad  as  stockholder 
and  otherwise,  with  a  contractor^  to  discharge  indebtedness  of  company  for  future 
iWorh  is. not  a  collateral  contract  under  statute  of  frauds. 

Prior  to  that  date  the  railroad  company  had  failed  and  was  utterly  insolvent, 
owning  nothing,  it  seems,  except  the  securities  transferred  to  the  defendant  for 
his  indemnitv  in  this  transaction,  and  the  franchise  of  the  road.  Unlike  what 
was  exhibited  in  the  former  record,  it  now  appears  that  the  defendant  had 
large  interests  of  his  own,  separate  from  his  relation  to  the  company  asa  stock- 
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bolder,  which  were  to  be  promoted  by  t4ie  arrangement  Ho  had  leased  to  the 
company  railroad  iron  for  the  ase.of  the  road,  amounting  in  value  to  the  sum 
of  $GS,000,  and,  as  a  secnrity  for  paymenU  held  an  assignment  of  the  proceeds 
of  the  road  to  that  amount  with  interest,  which  was  to  be  paid  in  monthly  in- 
stalments of  five  thousand.  Now,  unless  the  bridges  were  completed  and  the 
road  put  in  a  condition  for  use,  there  would  be  no  proceeds;  and  as  he  had 
already  taken  into  his  possession  all  the  available  means  of  the  company  to 
secure  himself  for  ibis  new  liability,  should  the  road  not  be  completed,  the  com- 
pany could  not  pay  for  the  iron. 

In  this  view  of  the  subject,  it  is  manifest  that  the  arrangement  was  one 
mainly  to  promote  the  individual  interest  of  the  defendant.  Damage  also  re- 
sulted to  the  plaintiff,  as  is  obvious  from  the  whole  transaction.  Under  his 
contract  with  the  company,  they  had  stipulated  to  pay  him  monthly  eighty-five 
per  cent,  upon  the  estimated  value  of  the  materials  furnished,  and  seventy-five 
per  cent.  u|x>n  the  estimated  value  of  the  labor  performed  as  the  work  was 
done.  Failing  to  receive  those  monthly  payments  from  the  company,  the 
plaintiff,  as  he  had  a  right  to  do,  stopped  the  works  and  refused  to  proceed,  in 
consequence  of  the  failure  of  the  company  to  make  the  monthly  payments. 
To  remedy  this  difficulty  and  insure  the  completion  of  the  bridges  so  as  to 
render  the  road  available  for  use,  this  arrangement  was  made  by  the  defend- 
ant. It  was  not  an  arraVigement  to  pay  a  subsisting  indebtedness,  but  only  for 
work  to  be  done  and  materials  to  be  furnished;  monthly  payments  were  dis- 
continued, and  the  plaintiff  was  induced,  with  an  advance  of  $4,400,  to  resume 
and  complete  the  work  at  his  own  expense.  Without  detailing  more  of  the 
evidence,  as  exhibited  in  the  statement  of  the  case,  it  will  be  sufficient  to  say 
that,  in  view  of  all  the  attending  circumstances,  we  think  it  is  clear  that  the 
promise  of  the  defendant  was  an  original  undertaking  upon  a  good  and  valid 
consideration  moving  between  the  parties  to  the  written  agreement. 

For  these  reasons  we  think  the  plaintiff  had  a  right  to  proceed  upon  the  com- 
mon counts,  and  that  it  was  error  in  the  presiding  justice  to  direct  a  verdict  for 
the  defendant.  It  is  also  contended  by  the  plaintiff  that  the  effect  of  the  in- 
demnity given  by  the  railroad  company  to  the  defendant  was  to  take  the  con- 
tract out  of  the  statute  of  frauds;  but  we  do  not  find  it  necessary  to  determine 
that  question  at  the  present  time. 

The  judgm^t  of  the  circuit  court  is  therefore  reversed,  with  costs,  and  the 
cause  remanded  with  directions  to  issue  a  new  venire. 

ULLMAN  V.  MEYER 
(Circuit  Court  for  New  York:  10  Federal  Reporter,  241-24a    1888.) 

Opinion  by  Wallace,  D.  J. 

Statement  of  Facts. —  I  am  constrained  to  hold  that  the  defendant  was 
erroneously  precluded  from  the  benefit  of  his  defense  under  the  statute  of 
frauds  on  the  trial  of  the  action,  and  that  the  construction  of  the  statute, 
which)  upon  a  hasty  reading  seemed  correct,  cannot  be  maintained.  The  case 
turns  upon  the  construction  of  the  statute  of  frauds,  the  phraseology  of  which 
differs  from  that  of  the  statute  of  Charles  II.  It  is  stated  in  Parsons  on  Con- 
tracts (vol.  3,  p.  3),  that  although  provisions  substantially  similar  have  been 
made  by  the  statutes  of  this  country',  in  no  one  state  is  the  English  statute  ex- 
actly copied.  It  was  alleged  in  the  present  case,  and  the  evidence  tended  to 
shoWy  that  by  the  terms  of  the  agreement  of  marriage  between  the  parties 
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the  marriage  was  not  to  take  place  nntil  some  time  after  the  expiration  of  one 
vear.  It  was  held  that,  by  force,  of  the  exception  in  the  third  section  of  onr 
statute,  promises  to  marry  were  not  required  to  be  in  writing  under  any  circum- 
stances, the  view  being  taken  that  it  was  the  intention  of  the  statute  to  with- 
draw agreements  to  marry  altogether  from  its  operation. 

§  1 791.  The  statute  offraxfds  applies  to  promises  to  marry.  Such  promises^ 
if  not  to  he  performed  within  a  year,  fnust  he  in  writing  or  ar$  void. 

As  an  original  proposition  it  might  be  debated  whether  the  statute  of  frauds 
was  ever  intended  to  apply  to  agreements  to  marry.  They  are  agreements  of 
a  private  and  confidential  nature,  which,  in  countries  where  the  common  law 
^  prevails,  are  usually  proved  by  circumstantial  evidence,  and  at  the  time  the 
English  statute  was  passed  were  not  actionable  at  law,  but  were  the  subjects  of 
proceedings  in  the  ecclesiastical  courts  to  compel  performance  of  them.  Never- 
theless, at  an  early  day  after  such  actions  became  cognizable  in  courts  of  law 
the  defense  of  the  statute  of  frauds  was  interposed,  under  that  clause  of  the 
statute  which  denies  a  right  of  action  upon  any  agreement  made  upon  consid- 
eration of  marriage  unless  the  agreement  is  in  writing;  and  though  it  was 
held  that  such  clause  only  related  to  agreement  for  marriage  settlements,  there 
seems  to  have  been  no  doubt  in  the  minds  of  the  judges  that  promises  to  marry 
were  within  the  general  purview  of  the  statute.  In  our  own  country,  in  Derby 
V.  Phelps,  2  N.  H.,  515,  the  question  was  directly  decided,  and  it  was  held  that 
although  the  delense.conld  not.be  maintained  under  the  marriage  clause  of  the 
statute,  it  was  tenable  under  the  clause  requiring  all  agreements  not  to  be  per- 
formed within  a  year  to  be  in  writing.  To  the  same  etfeot  are  Nichols  v. 
Weaver,  7  Kan.,  373,  and  Lawrence  v.  Cooke,  56  Me.,  193. 

The  question  has  never  been  presented  in  our  own  state,  and  the  ruling  upon 
the  trial  was  made  under  the  impression  that  the  exception  in  the  third  clause 
of  our  statute  was  meaningless,  unless  intended  to  relate  to  all  the  clauses.  It 
was  entirely  unnecessary  if  limited  to  the  particular  clause  in  which  it  is  placed, 
because  by  the  settled  construction  of  the  statute  the  clause  did  not  apply  to 
the  excepted  class  of  promises.  1  Ld.  Raym.,  387;  1  Strange,  34:.  When 
English  statutes,  such  as  the  statute  of  frauds,  have  been  adopted  into  our  own 
legislation,  the  known  and  settled  construction  of  these  statutes  has  been  con- 
sidered as  silently  incorporated  into  the  acts.     Pennock  «.  Dialogue,  2  Pet.,  1. 

A  more  careful  examioation.has,  however,  satisfied  me  that  the  only  purpose 
of  inserting  the  exception  was  by  way  of  explanation,  and  to  remove  any 
doubt  as  to  the  meaning  of  the  clause  by  incorporating  into  it  expressly  what 
would  otherwise  have  been  left  to  implication.  This  conclusion  is  more  reason- 
able than  the  supposition  that  so  important  an  innovation  upon  the  statate  of 
frauds  would  have  been  engrafted  so  ambiguously.  If  it  had  been  intended  to 
exclude  promises  of  marriage  altogether  from  the  operation  of  the  .statute,  it 
could  have  been  plainly  evinced  by  inserting  the  exception  where  it  would 
naturally  apply  to  all  the  classes  of  promises  required  to  be  in  writing;  as  it  is, 
it  more  obviously  refers  to  the  marriage  clause,  and  the  class  of  promises  cov- 
ered by  that  clause.  It  has  no  necessary  relation  to  the  other  classes  of  prom- 
ises. While  the  letters  of  the  parties  show  a  marriage  engagement,  the  terms 
of  the  engagement  and  the  time  of  the  marriage  are  not  indicated  sufficiently 
to  take  the  case  out  of  the  statute.  The  evidence  offered  to  show  that  the 
promise  of  the  defendant  was  not,  by  its  terms,  to  be  performed  within  a  year, 
was  sufficient  to  present  a  question  of  fact  for  the  jury.  As  this  question  was 
withdrawn  from  their  consideration,  there  must  be  a  new  trial. 
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WALKER  r.  JOHNSON. 

(6  Otto,  424-429.     1877.) 

Eruob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  On  Julj'  21, 1869,  Sherburne,  Walker  and  Farwell  made 
a  written  contract  with  the  canal  commissioners  of  Illinois  for  the  construction  of 
a  certain  lock  and  dam.  Work  was  to  be  begun  on  or  before  August  1, 18G9,  and 
be  completed  by  September  1,  1871.  Sherburne  shortly  afterwards  assigned 
bis  interest  to  one  Lake,  and  Lake,  Farwell  and  Walker  assigned  the  whole  con- 
tract, with  the  approval  of  the  commissioners,  to  Johnson,  the  plaintiff  below. 
While  Ijake,  Farwell  and  Walker  were  the  contractors  they  agreed,  in  writing, 
that  Walker  was  ^Ho  furnish  all  the  stone  necessary  for  the  construction  of 
the  lock  and  dam,  to  be  by  him  delivered  on  board  of  canal-boats  at  Henry,  as 
the  same  might  be  required  in  the  progress  of  the  work;"  and  the  prices  for 
such  stone  were  settled.  Johnson  claimed  that  after  the  contract  had  been  as- 
signed to  him  by  Lake,  Farwell  and  Walker,  the  latter  had  agreed  with  him  to 
furnish  stone  in  the  same  manner  and  on  the  same  terms  as  in  the  contract  be- 
tween Walker  and  his  partners  Lake  and  Farwell.  Walker  failed  to  do  this, 
and  Johnson  brought  suit.  Judgment  was  given  for  him,  and  defendant  sued 
out  a  writ  of  error. 

§  1792.  A  contract  which  does  not  show  by  its  terms  that  it  is  not  to  be  per- 
formed  within  a  year  is  not  void  by  the  statute  of  frauds. 

Opinion  by  Mr.  Justice  Miller. 

The  first  error  arises  upon  the  proposition  of  defendant  that  the  contract, 
being  one  not  to  be  performed  within  a  year  from  the  time  it  was  made,  and 
resting  only  in  parol,  was  void,  and  c<^uld  not  sustain  the  action.  Evidence 
was  given  which  tended  to  show  that  the  agreement  between  plaintiff  and  de- 
fendant was  made  early  in  November,  1869,  and  renewed  or  modified  in  April, 
1870.  As  by  the  terms  of  the  original  contract  with  the  canal  commissioners 
the  work  was  to  be  completed  on  or  before  September  1,  1871,  defendant  in- 
sisted that  his  contract  for  delivery  of  stone  had  the  same  time  to  run ;  and  his 
counsel  asked  the  court  to  instruct  the  jury  that  it  was  void,  if  it  appeared 
from  the  Farwell,  Lake  and  Walker  contract  that  it  was  not  the  intention  and 
understanding  of  the  parties  that  the  same  should  be  performed  within  the 
space  of  one  year  from  the  making  of  the  verbal  agreement  between  plaintiff 
and  defendant. 

The  court  refused  this  instruction,  and  told  the  jury  that  if  it  appeared  from 
the  contract  itself  that  it  was  not  to  be  performed,  or  was  not  intended  to  be 
performed,  within  a  year,  it  was  void;  but  that  if  it  was  a  contract  which 
might  have  been  performed  within  a  year,  and  which  the  plaintiff  at  his  option 
might  have  required  the  defendant  to  perform  within  a  year,  it  was  not  within 
the  statute.  We  think  the  court  ruled  correctly,  both  in  what  it  charged  and 
in  what  it  refused. 

§  1.798.  .d  contract  which  may  be  performed  within  a  year  is  not  within  the 
sUitiUe  of  frauds. 

1.  In  order  to  bring  a  parol  contract  within  the  statute,  it  must  appear 
aiBrmatively  that  the  contract  was  not  to  be  performed  within  the  year.  We 
have  had  occasion  to  examine  this  question  very  recently  in  the  case  of  Mc- 
Pherson  v.  Cox,  96  U.  S.,  404.  We  said,  in  that  case,  that  the  statute  *^  applies 
only  to  contracts  which,  by  their  terras,  are  not  to  be  performed  within  the 
year,  and  not  to  oontracts  which  may  not  be  performed  within  that  time.'' 
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The  court  said,  in  regard  to  tha;t  case,  which  was  a  contract  by  a  lawyer  to 
conduct  a  suit  in  court,  that  there  was  nothing  to  show  that  it  could  not  have 
been  fully  performed  within  a  year.  So,  in  this  case,  the  lock  and  dam  were 
to  be  completed  on  or  before  September  1,  1871.  Clearly,  the  contractor  bad 
the  right  to  push  bis  work  so  as  to  finish  it  before  November,  1870,  which 
would  have  been  within  a  yea^  from  the  date  of  Walker's  contract  with  plaint- 
iff. If  plaintiff  had  a  right  to  do  his  work  within  Chat  time,  he  had  a  right 
to  require  of  defendant  to  deliver  the  stone  necessary  to  enable  him  to  do  it. 
There  is  no  error  in  the  action  of  the  court  on  this  branch  of  the  subject. 

§  1794.  A  subsequent  oral  alteration  by  consent  in  an  oral  contract  becomes  a 
part  of  the  contract 

2.  It  will  be  observed  that,  by  the  agreement  of  Walker  with  his  partners, 
he  was  to  deliver  at  Henry  in  canal-boats.  Evidence  was  given  tending  lo 
show  that,  In  the  spring  of  1870,  it  was  agreed  between  him  and  plaintiff  that 
he  should  deliver  by  railroad;  and  the  court  charged  the  jury  that  it  was  com- 
petent for  the  parties  to  change  the  contract  in  that  regard,  if  they  chose;  and 
that  if  the  jury  found  that  defendant  did  so  agree,  he  was  bound  by  such 
agreement  as  he  made,  if  any.  The  original  contract  between  Johnson  and 
Walker  was  in  parol;  and  if  the  parties,  fpr  their  mutual  convenience,  or  for 
no  good  reason  at  all,  chose  a  delivery  by  rail,  both  of  them  consenting  thereto, 
we  think  that  the  change  in  the  mode  of  delivery  became  a  part  of  the  contract. 

-§  1795.  Remarks  irrelevant  to  any  issue  in  t/ie  case,  and  whvffi  do  not  preju- 
dice the  party  bringing  writ  of  en*or^  need  not  be  considered  in  this  court. 

3.  There  was  evidence  tending  to  show  that,  while  defendant  was  perform- 
ing part  of  the  contract,  he  received  notice  from  plaintiff  that  he  would  Uxko 
no  more  stone  from  him;  and  also  evidence  that,  shortly  after  this,  the  parties 
had  an  interview,  in  which  this  notice  was  waivetl,  and  Walker  ao:reed  to  go 
on  with  the  contract.  On  this  part  of  the  case  the  court  said :  ^*  If  the  testi- 
mony satisfies  you  that  the  defendant  did,  after  the  notice  of  the  12Lh  of  May, 
recognize  the  contract  as  still  in  force,  and  promise  the  plaintiff  that  be  would 
go  on  and  complete  the  same,  the  defendant  cannot  now  claim  as  a  defense  to 
this  action  that  said  notice  released  him  from  the  performance  of  the  contract. 
If,  on  the  contrary,  you  are  satisfied  that  the  defendant  made  no  agreement 
after  the  notice  to  stop  on  the  12th  of  May,  recognizing  the  contract  as  still  in 
force,  or  promising  to  perform  it  or  continue  it  in  force,  then  the  defense  may 
be  considered  made  out,  although  the  notice  to  suspend  might  entitle  the  de- 
fendant to  damages;  but  I  do  not  think  it  necessary  to  discuss  the  question  oE 
the  defendant's  damages." 

The  court,  however,  did,  in  answer  to  a  suggestion  of  counsel  for  defendant, 
that  the  latter  would  have  a  right  to  damages  for  the  withdrawal  of  the  con- 
tract by  plaintiff,  proceed  to  make  some  remarks  on  that  subject  to  whicli  de- 
fendant excepts,  and  which  he  now  assigns  for  error.  We  do  not  see  anything 
in  these  remarks  to  complain  of,  except  that  they  were  irrelevant  to  any  issue 
in  the  case.  There  was  no  plea  or  cross  demand  under  which  those  damages 
could  have  been  passed  upon  by  the  jury.  As  they  in  nowise  prejudiced  de- 
fendant in  the  present  action,  we  are  not  called  on  to  consider  further  their 
soundness  as  matter  of  law. 

§  1796.  The  court  is  not  bound  to  charge  abstract  propositions  of  law^  ithich 
do  not  relate  to  the  questions  in  issu^. 

4.  The  court  was  asked  to  instruct  the  jury  "  that  verbal  admissions,  while, 
if  deliberately  made  and  precisely  identified,  they  frequently  famish  satis- 
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factory  evidence,  are  to  be  received  with  great  caution;  and  the  utterUion  of 
the  jury  should  be  directed,  in  passing  upon  alleged  verbal  admissions,  to 
whether  the  witnesses  testifying  thereto  distinctly  understood  the  party  charged 
in  what  he  said,  and  whether  they  have  or  have  not,  intentionaliy  or  uninten* 
tionally,  failed  to  express  what  was  actually  said."  But  the  court  refused  said 
instruction.     This  is  the  ground  of  the  last  assignment  of  error. 

There  is  nothing  in  the  testimony,  as  we  find  it  in  the  bill  of  exceptions,  to 
which  such  a  charge  could  apply.  There  are  no  admissions,  properly  so  called, 
of  defendant  relied  on  in  the  case*  The  testimony  in  regard  to  the  renewal  of 
the  contract  after  plaintiff's  letter  to  defendant,  that  he  would  receive  no  more 
stone  from  him^  is  not  an  admission;  it  is  a  conversation  between  plaintiff  and 
'  defendant,  in  which  the  contract  is  renewed  or  the  abandonment  waived.  It 
is  explicitl}^  stated  by  plaintiff  that  defendant  agreed  to  recommence  the  de- 
livery of  stone  and  complete  the  contract  Whatever  else  this  msiy  be,  it  is 
no  Amission.  This  word,  in  the  sense  of  the  quotation  from  Greenleaf,  asked 
by  counsel  as  a  charge,  me^ins  an  admission  by  a  party  of  some  existing  fact  or 
circumstance  which  tells  against  him  in  the  trial,  and  does  not  relate  to  the 
terms  in  which  a  substantive  verbal  contract  is  made  by  the  parties.  Besides^ 
it  is  apparent  that  the  attention  of  the  jury  was  directed  by  the  oourt  to  all 
the  matters  essential  to  their  understanding  the  case;  and  we  do  not  admit 
that  a  court  is  bound  to  give  to  the  jury,  at  the  instance  of  counsel,  every 
philosophical  remark  found  in  text-books  of  the  law,  however  wise  or  true  they 
may  be  in  the  ai>stract,  or  however  high  the  reputation  of  the  author. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  circuit  court  is 
affirmed. 

BECKWITH  V.  TALBOT. 
(5  Otto,  2S9-294.     1877.) 

Error  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Faoi's. —  This  was  an  action  brought  by  Talbot  against  George 
C.  Beckwith  in  the  district  court  of  Colorado  for  the  county  of  Fremont,  to  re- 
cover damages  for  the  breach  of  a  contract  alleged  to  have  been  made  on  the 
Tth  of  October,  1870,  between  the  plaintiff  and  two  others  on  the  one  part,  and 
the  defendant  on  the  other,  whereby  they  werei  to  herd  and  cabe  for  a  large 
herd  of  cattle  for  the  defendant,  from  that  time  until  the  5th  day  of  December, 
1872,  for  which  he  was  to  give  them  one-half  of  what  the  cattle  and  their  in- 
crease should  then  bring  over  $86,681.60;  that  is,  to  ^ch  one-third  of  such 
half.  The  declaration  alleged  that  the  plaintiff  and  the  two  persons  who  eq- 
tered  into  the  contract  together  with  him  (who  were  the  sons  of  the  defend- 
ant) performed  their  part  of  it,  but  that  the  defendant  refused  to  sell  the  cattle, 
or  to  pay  the  plaintiff  bis  share  of  their  value  above  the  said  sum. 

On  the  trial,  two  defenses  were  relied  on  which  are  made  the  subject  of 
assignments  of  error  here:  First,  that  the  alleged  contract  was  void  by  the 
statute  of  frauds,  because,  though  not  to  be  performed  withiir  a  year,  it  was 
not  in  writing  signed  by  the  defendant;  secondly,  that  it  was  a  joint  contract 
on  which  the  plaintiff  could  not  maintain  a  separate  action. 

The  territorial  statute  of  frauds  declares  that  '^  every  agreement  which  by  its 
terms  is  not  to  be  performed  within  a  year,  unless  some  note  or  memorandum 
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thereof  be  in  writing  and  subscribed  by  the  party  chargeable  therewith,  shall 
be  void."  The  verbal  difference  between  this  statute  and  that  of  Charles  II. 
is  not  material  in  this  case.  It  appeared  on  the  trial  that  the  agreement  made 
by  the  parties  was  committed  to  writing  at  the  defendant's  instance,  and  was 
in  the  following  words,  to  wit: 

"  Wet  Mountain  Valley,  October  7,  1870. 

^^This  is  to  certify  that  the  undersigned  have  taken  two  thousand  two  hun- 
dred and  five  head  of  cattle,  valued  at  $36,681.60  on  shares  from  Greorge  C. 
Beckwith;  time  to  expire  on  the  6th  day  of  December,  1872;  then  Geor^  O. 
Beckwith  to  sell  the  cattle  and  retain  the  amount  the  cattle  are  valued  at 
above.  Of  the  amount  the  cattle  sell  at  over  and  above  the  said  valuation, 
George  C.  Beckwith  to  retain  one-half,  and  the  other  half  to  be  equally  divided' 
between  C.  W.  Talbot  und  Elton  T.  Beckwith  and  Edwin  F.  Beckwith. 
.   (Signed)  "C.  W.  Talbot, 

"Elton  T.  Beckw^ith, 
"  Edwin  F.  Beckwith."  . 

This  agreement  was  signed  by  the  plaintiff  and  the  two  young  Beckwitha, 
but  was  not  signed  by  the  defendant.  It  was  delivered  to  him,  however,  and 
was  kept  by  him  until  he  produced  and  proved  it  on  the  trial.  It  was  conceded 
by  both  parties  that  this  was  the  agreement  under  which  the  services  of  the 
plaintiff  were  performed.  Two  letters  written  by  the  .defendant  to  the.  plaintiff 
on  the  subject-matter  of  the  contract,  and  whilst  he  had  the  said  agreement  in 
his  possession,  and  whilst  it  was  being  executed  by  the  plaintiff,  namely,  one 
on  the  21st  of  September,  1872,  and  the  other  on  the  10th  of  November,  1872, 
jvere  also  produced  in  evidence,  from  which  the  following  are  extracts: 

"Denver,  September  21,  1872. 

"Mb.  Talbot,  Sir:  —  On  my  arrival  from  the  mountains,  I  received  your 
letter.  As  I  have  wrote  you  before,  every  day  I  see  parties  here  that  is  offer- 
ing their  cattle  very  low.  .  .  .  I  have  used  every  exertion  for  the  last  three 
months  to  sell.  .  .  .  You  suggest  giving  you  a  part  of  the  cattle.  That 
is  entirely  outside  of  the  agreement.  Also,  where  would  be  the  interest  on 
the  amount  put  in  the  cattle  coming  from?  And  also  Elton  and  Edwin  would 
be  glad  to  do  the  same;  but,  at  that  rate,  I  would  not  get  my  money  back  I 
put  into  the  cattle.  The  cattle  must  be  sold  and  settled  up  according  to  the 
agreement.  I  will  do  everything  I  can  to  sell  at  the  best  advantage,  and  you 
shall  have  -every  chance  to  get  a  purchaser  for  the  cattle  so  as  to  make  the 
most  out  of  them.  .  %  .  You  shall  have  no  chance  to  complain  in  my  keep- 
ing up  to  the  agreement,  as  I  shall  strictly,  although  I  have  heard  you  have 
made  complaints  to  parties,  which  I  think  is  very  unfair,  and  the  parties  you 
told  so  said  so  toa    .    .    .  Yours  respectfully, 

"George  0.  BECKwriH." 

"  Denver,  Nov.  10,  1872. 
"Mb.  Talbot,  Sir:  —  At  first  I  thought  it  useless  to  answer  your  letter,  as 
I  am  bound  by  the  agreement  to  sell  the  cattle  in  a  very  short  time.  ...  . 
I  notified  3'ou*to  get  a  purchaser  for  the  cattle  months  ago;  and  what  have  I 
received  from  you  in  return  and  for  my  pay?  I  must  say  I  have  never  been 
treated  so  meanly  by  a  man  in  my  life.  My  rights  was  to  sell  the  cattle.  Does 
the. agreement  say  that  I  was  to  say  anything  to  you  or  any  one  else?  But 
what  next?    You  quarreled  with  me  because  I  would  not  break  the  agreement 
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and  give  you  the  cattle  to  sell  at  figures  less  than  I  had  kept  them  in  Denver 
for  sale.  Now,  I  have  been  offered  $31,000  for  the  cattle.  I  have  written  to 
Edwin,  and  he  will  state  to  you  what  I  wrote  him  to  say  to  you. 

*'  Yours,  in  haste,  George  C.  BECKwrrH.*' 

§  17  97,  Collateral  papers  supplying  the  want  of  a  signature  to  an  agreement^ 
under  the  statute  of  frauds^  may  he  aided^  tinder  proper  circumstances^  hy  parol 
proof. 

We  agree  with  the  supreme  court  of  Colorado  that,  in  the  face  of  this  evi- 
dence produced  by  the  defendant  himself,  he  cannot  deny  the  validity  of  the 
agreement.  His  letters  arc  a  clear  recognition  of  it.  In  them  he  refers  to  "  the 
agreement"  again  and  again.  He  declares  his  intention  to  adhere  to  it,  and  to 
hold  "the  plaintiff  to  it.  What  agreement  could  he  possibly  refer  to  but  the 
only  one  which,  so  far  as  appears,  was  ever  made  —  the  one  which  he  took 
into  his  possession,  and  then  had  in  his  possession ;  the  one  under  which  it  was 
conceded  the  parties  were  then  acting?  The  defendant,  being  examined  as  a 
witness  on  his  own  behalf,  and  testifying  with  regard  to  the  contract  between 
the  parties,  said:  '^The  matter  was  ail  talked  over,  and,  I  thought,  understood. 
I  said  to  my  son  Elton:  ^  You  understand  the  matter.  Will  you  take  a  pen 
and  paper  and  write  the  contract?*  He  wrote  it.  Talbot  read  it  and  signed 
it,  and  then  my  sons  signed  it."  On  cross-examination,  he  said :  **The  contract 
was  delivered  to  me  after  it  was  signed,  and  has  remained  in  my  possession 
ever  since  until  this  trial." 

It  is  undoubtedly  a  general  rule  that  collateral  papers,  adduced  to  supply 
the  defect  of  signature  of  a  written  agreement  under  the  statute  of  frauds, 
should,  on.  their  face,  sufficiently  demonstrate  their  reference  to  such  agreement 
without  the  aid  of  parol  proof.  But  the  rule  is  not  absolute.  Johnson  v. 
Dodgson,  2  Mees.  &  W.,  653;  Salmon  Falls  Co.  v.  Goddard,  14  How.,  446 
(§§  1762-67,  supra).  There  may  be  cases  in  which  it  would  be  a  violation  of 
reason  and  common  sense  to  ignore  a  reference  which  derives  its  significance 
from  such  proof.  If  there  is  ground  for  any  doubt  in  the  matter,  the  general 
rule  should  be  enforced.  But  where  there  is  no  ground  for  doubt,  its  enforce- 
ment would  aid,  instead  of  discouraging,  fraud.  Suppose  an  agreement  be 
made  out  and  signed  by  one  of  the  parties,  the  other  being  absent.  On  the 
following  day  the  latter  writes  to  the  party  who  signed  it  as  follows:  "My 
son  informs  me  that  you  yesterday  executed  our  proposed  agreement,  as  pre- 
pared by  J.  S.  I  write  this  to  let  you  know  that  I  recognize  and  adopt  it." 
Would  not  this  be  a  suiBcient  recognition,  especially  if  the  parties  should  act 
under  the  agreement?  And  yet  parol  proof  would  be  required  to  show  what 
agreement  was  meant.  The  present  case  is  as  strong  as  that  would  be.  In 
our  judgment,  the  defendant,  unless  be  could  show  the  existence  of  some  other 
agreement,  was  estopped  from  denying  that  the  agreement  referred  to  by 
him  in  his  letters  was  that  which  he  induced  the  plaintiff  to  sign,  and  which 
be  put  in  his  pocket  and  kept,  and  sought  to  enforce  against  the  plaintiff  for 
two  whole  years.  On  this  point,  therefore,  we  are  clearly  of  opinion  that  no 
error  was  committed  by  the  court  below. 

§  1798,  If  parties  who  execute  an  agreement  jointly  have  separate  interests^ 
each  may  have  a  separate  action. 

The  allegation  that  the  plaintiff  was  interested  jointly  with  the  defendant's 
two  sons,  and,  therefore,  could  not  maintain  a  separate  action  for  his  equal 
share  of  the  profits,  is  equally  untenable.  Their  interests  were  separate.  They 
were  all  employed  and  hired  by  the  defendant  to  herd  bis  cattle.    The  evidence 
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shows  that  each  supported  himself,  found  his  own  assistance,  and  paid  his  owa 
expenses.  Each  was  to  have  as  bis  compensation  one-third  of  half  the  increased 
value  of  the  cattle  at  the  end  of  the  employment.  Neither  was  interested  ia 
the  compensation  due  to  the  other.  Sergeant  Williams,  in  his  note  to  Eccles- 
ton  V.  Clipsbam,  1  Saund.,  154,  says:  "Though  a  man  covenant  with  two  or 
more  jointly,  yet  if  the  interest  and  cause  of  action  of  the  covenants  be  sev- 
eral and  not  joint,  the  covenant  shall  be  taken  to  be  several,  and  each  of  the 
covenantees  may  bring  an  action  for  his  particular  damage,  notwithstanding 
the  words  of  the  covenant  are  joint.^'  In  the  present  case,  the  cause  of  action 
was  the  service  performed  under  the  contract;  and  each  performed  his  own 
distinct  service,  and  was  entitled  to  distinct  and  separate  compensation  there- 
for. The  case  is  precisely  within  the  category  stated  by  the  barned  annotator. 
It  is  ver}'  similar  also  to  that  of  Servante  v.  James,  10  B.  &  C,  410,  where  the 
roaster  of  a  vessel  covenanted  with  the  several  part-owners  to  pay  to'  thecn  sev- 
erally in  certain  proportions  the  moneys  which  he  should  receive  from  the  gov- 
ernment for  carrying  the  mails;  and  it  was  held  that  the  covenant  inured  to 
them  severally  and  not  jointly,  because  their  interests  were  several.  The  case 
is  also  quite  similar  to  that  of  an  engagement  with  seamen  for  a  whaling  voy- 
age, where  each  is  to  receive  for  his  compensation  a  certain  percentage  of  the 
profits  of  the  voyage.  Though  the}''  work  together  and  in  cooperation,  they 
do  not  become  partners,  nor  does  eitlier  acquire  any  interest  in  the  compensation 
of  the  others.     The  interest  of  each  is  separate. 

In  the  present  case,  the  material  fact  is  that  the  plaintiff  and  his  associates 
were  employees,  and  not  proprietors.  They  were  in  the  service  of  the  defend- 
ant, and  employed  in  and  about  his  properly  and  business,  and  not  their  own. 
Hence  they  were  not  partners,  either  with  each  other  or  with  him.  They  were 
not  liable  for  any  losses.  The  entire  responsibility  for  these  was  on  him.  They 
were  only  interested  in  the  losses  as  they  might  affect  the  amount  of  their 
ultimate  compensation. 

These  considerations  dispose  of  another  point  made  by  the  plaintiff  in  error, 
though  not  distinctly  assigned  for  error,  namely,  that  the  contract  created  a 
partnership  between  the  defendant  and  the  other  parties  to  it.  Ko  such  result 
was  intended,  nor  does  it  follow  from  any  fair  construction  of  the  contract. 
There  was  no  community  of  interest  in  the  capital  employed,  nor  in  the  profits 
and  losses.  The  cattle  remained  the  entire  property  of  the  defendant.  If  the 
whole  herd  had  perished  by  distemper,  it  would  have  been  his  loss  alone,  and 
the  other  parties  would  only  have  been  interested  in  the  loss  of  compensation 
for  their  services. 

Judgment  affirmed. 

§  1 790.  Promise  to  pay  the  debt  of  another. —  Under  the  statute  of  frauds  an  undertaking^ 
or  agieetuent  to  pay  the  debt  of  another  must  be  in  writing  and  must  express  the  considera- 
.  tion.     How  V,  Kiniball,  2  AicL.,  106..  See  S§  1731,  1734,  1735. 

§  1800.  A  note  payable  on  demand,  and  not  payable  to  order,  containing  an  indorsement 
that  it  is  held  by  the  payee  as  collateral  security  for  the  maker's  obligation  upon  a  previous 
note  of  a  tinrd  person,  is  not  void  under  the  statute  of  frauds  as  being  a  promise  to  pay  the 
debt  of  another  without  expressing  the  consideration.  Union  Bank  of  Georgetown  r.  Cor- 
coran.* 5  Or.  C.  C,  518. 

§  1801.  A  promise  to  pay  the  debt  of  another  is  within  the  statute  of  frauds  although  the 
promise  is  conditional.     Barry  r.  Law,*  1  Cr.  C.  C,  77. 

g  1802.  A  promise  of  one  partner  to  pay  a  debt  of  the  partnership  on  which  a  judgment 
had  been  rendered  agiiinst  the  other  partner  is  not  a  promise  to  pay  the  debt  of  another  and 
is  not  within  the  statute  of  frauds.     Rice  v.  Bariy,  2  Cr.  C.  C,  448. 
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§  1S03.  A  verbal  acceptance  of  an  order  to  pay  an  account  against  the  drawer  is  not  within 
the  statute  of  frauds.    Shields  v.  Middleton.*  2  Cr.  C.  C,  205, 

^  1804.  A  promise  to  answer  for  the  debt,  default  or  miscarriage  of  a  third  person  must  he 
in  writing  and  wholly  so.  Therefore  letters  which,  as  it  is  claimod,  constitute  such  a 
promise,  cannot  be  added  to  or  varied  by  parol  evidence,  nor  can  they  be  so  explained  as  to 
affect  their  import  with  regard  to  the  supposed  undertaking.    Clarke  v,  RusseiK  3  Dal.,  434. 

§  1805.  A  party  wrote  at  the  foot  of  a  note,  on  the  day  of  its  date,  **  I  will  pay  the  above 
at  maturity,^  and  affixed  his  signature.  Held^  an  original  undertaking,  and  that  it  was  not 
necessary  to  express  the  consideration.    Fowler  v.  McDonald,*  4  Cr.  C.  C,  297. 

§  ISOH.  Where  a  third  person  receives  property  from  a  debtor  to  pay  ci-editors,  and  ac- 
knowledges that  he  has  re<!eived  such  property,  and  that  there  is  sufficient  to  pay  cerditors, 
he  is  liable  in  a  suit  by  a  creditor,  though  there  was  no  memorandum  in  wriJng.  Goddard 
t7.  Mockhee,*  5  Cr.  C.  C,  606. 

§  1S07.  A  promise  upon  a  new  consideration,  made  to  one  who  owes  a  third  party,  to  pay 
the  debt,  is  not  within  the  statute  of  frauds.     Phelps  v,  Clasen,  1  Woolw.,  210. 

§  1K08.  Contracts  telatfng  to  real  estfttc.—  It  seems  that  if  two  or  more  persons  go  into 
the  public  domain  together,  and  explore  and  search  for  mines,  and  agree  that  their  discover- 
ies shall  be  for  the  joint  benefit  of  all,  or  if  one  person  furnishes  supplies  for  another  who 
agrees  to  prospect  for  and  locate  mines  on  the  same  terms,  such  agreement  is  not  within  the 
statute  of  frauds,  and  need  not  be  in  writing.  Hurley  v.  Ennis,*  2  Colo.  T*y,  804.  See 
g§  1720.  1722. 

§  1800.  In  such  cases  neither  of  the  parties,  at  the  time  of  making  such  contract,  have  any 
interest  or  estate  which  is  the  subject  of  sale:  neither  does  the  contract  contemplate  that  any 
such  interest  or  estate  shall  be  parted  with  by  either  party.     Ibid, 

%  1810.  A  parol  agreement  to  become  partners  in  the  bu^^iness  of  burinp^  and  selling  lands 
and  lumber  is  a  parol  contract  respecting  an  interest  in  lands  and  is  void  unrler  the  statute 
of  frauds.  A  contract  for  the  sale  of  an  equitable  estate  in  lands  is  a  contract  respecting  an 
interest  in  lands,  whether  it  be  under  a  contract  for  the  conveyance  by  a  third  person  or  oth- 
erwise, and  is  within  the  statute  of  frauds.    Smith  v.  Burnham.  8  Siimn.,  4')'*. 

§  181 1.  Though  in  Maryland  it  is  the  sale  tinder ^K  facias  that  passes  tiie  title  to  land, 
yet  the  sheriiTs  snle  is  within  the  statute  of  frauds,  and  some  memoramlum  in  writing  must 
be  made.  The  return  of  the  officer  is  such  a  memorandum,  and  as  it  is  not  tlie  m^^morandum 
that  passes  the  title  it  may  be  made  at  any  time  before  the  trial  of  the  action  and  after  suit 
is  begun,     Rc*iuin;^ton  v.  Llnthicum,  14  Pet..  02. 

^1812.  A  vt'rh:il  agreement  among  the  purcliasers  at  an  auction  sale  of  lands  is  within  the 
statute  of  fraUiis  and  void.     Arden  v.  Brown,  4  Cr.  C^  C,  123. 

^'1818.  M.  being  the  owner  of  a  plat  and  certificate  of  survey.  H.  used  M.'s  name  without 
any  authority  and  obtaineil  title  to  the  land  in  his  own  name.  The  fraud  being  discovefed, 
K.  agreed  to  pay  M.  a  certain  sum,  which  M.  agreed  to  receive  in  full  of  all  claims  and  de- 
mands against  the  land  and  for  the  injury.  Held,  that  as  M.  had  the  equitable  title  to  the  land, 
i!)e  contract  wtis  a  contract  for  the  sale  of  land,  and  was  consequently  within  the  statute  of 
frauds,  and  must  be  in  writing.     Hughes  r.  Moore,  7  Cr.,  191. 

§  1814.  A  mortgage  is  only  a  lion  on  land  as  security  for  a  debt,  and  consequently  an  agree- 
ment to  extend  the  time  of  payment  of  the  debt  is  not  an  agreement  whicli  must  be  in 
writing.     In  re  Belts.  4  Dill.,  96. 

$5  1815.  Trnrts.—  If  a  parol  agreement  between  parties  for  the  purchase  of  land  upon  their 
joint  account  has  been  fully  executed  qnd  the  title  taken  in  the  name  of  one,  a  trust  is 
fully  established  and  the  agreement  is  taken  out  of  the  statute  of  frauds.  Flagg  v,  Mann,  2 
Sumn..  546. 

g  1 81G.  The  seventh  section  of  the  original  statute  of  f  ra  jds,  29  Car.  II.,  ch.  8,  which  declares 
an  express  trust  to  be  void  if  not  manifested  and  proved  by  some  writing  signed  by  the  party, 
is  not  in  force  in  North  Carolina,  and  sucli  trusts  stand,  as  to  their  proof,  on  the  same  footing 
as  at  common  law.    Olcott  v.  Bynum,  17  Wall.,  60. 

§  1817.  The  creation  of  a  trust  in  real  estate,  or  a  contract  made  in  relation  to  the  title  to 
land,  is  within  the  statute  of  frauds.  The  prohibition  of  the  statute  reaches  only  to  the  proofs 
of  such  trust,  requiring  it  to  be  in  writing  and  signed,  and  does  not  require  the  creation  of 
it  to  be  in  writing.    Tufts  r.  Tufts,  3  Woodb.  &  M.,  477. 

§  1818.  If  an  agent  or  trustee  agrees  to  reduce  a  declaration  of  trust  to  writing,  but  does 
not  do  so,  equity  will  enforce  the  agreement,  even  though  required  to  be  in  writing,  under 
the  statute  of  frauds.    Jenkins  v.  Ehiredge.  8  Story.  293. 

$  1819.  A  parol  trust  relating  to  lands  is  not  within  the  statute  of  frauds  when,  Ist  It  it  a 
resulting  trust ;  2d.  It  is  a  case  of  agency ;  8d.  It  is  a  case  of  constructive  f rand.  4th.  It  is  a 
case  6t  part  performance.    Ibid. 
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g  1820.  Cantracts  not  to  be  performed  within  a  year  are  within  tiie  statute  of  frauds  and 
are  void  if  not  in  writing.  Fallon  v.  Chronicle  Publishing  Co.,*  1  MacArth,,  488.  See 
gg  17d6-8a 

§  1821.  The  owners  of  a  steamboat,  to  the  engine  of  which  a  certain  cut-off  was  attached, 
agreed  verbally  to  pay  the  owner  of  the  cut-off  a  certain  sum  per  year  for  twelve  years  if  the 
cut-off  should  last  so  long.  Held,  that  this  contract  was  within  the  statute  of  frauds  and 
void,  as  a  contract  not  wholly  to  be  performed  within  a  year,  notwithstanding  the  contract 
might  be  terminated  within  a  year  by  the  destruction  of  the  boat.  The  possibility  of  defeas- 
ance does  not  make  it  less  a  contract  not  to  be  performed  within  a  year.  Packet  Company  v. 
Sickles.  5  Wall.,  594. 

g  1822.  To  make  an  executory  parol  contract  void  under  the  statute  of  frauds,  it  must  appear 
that  it  was  tlie  understanding  of  the  parties  that  it  was  not  to  be  performed  withiu  a  year 
from  the  time  it  was  made.  A  contract  to  pay  an  attorney  a  certain  sum  out  of  the  proceeds 
of  property  recovered  in  an  action,  where  there  is  nothing  to  show  that  it  might  not  be  per- 
formed within  a  year,  is  not  within  the  statute  of  frauds.    McPherson  v.  Cox,  6  Otto,  416. 

g  1828.  A  promise  in  consideration  of  fotnre  marriage  is  within  both  the  English  statute 
of  frauds  and  the  statute  of  frauds  of  Greorgia,  and  is  void  if  not  in  writing.  Lloyd  v,  Fulton, 
1  Otto.  484.    See  g  1786. 

g  1824.  The  writing  or  memorandnm.—  Where  a  contract  is  made  and  signed  by  one 
party  and  is  retained  by  the  other,  letters  subsequently  written  by  the  other,  in  which  he 
acknowledged  the  contract,  are  sufficient  in  connection  with  the  contract  to  show  a  memo- 
randum of  the  agreement  within  the  statute  of  frauds.  Beckwith  r.  Talbot,*  2  Colo.  Ty, 
646.     See  g.:$  1726-4^0. 

g  1825.  An  entry  in  his  books  by  one  promising  to  pay  the  debt  of  another,  not  signed  by 
him,  is  not  a  sufficient  writing  to  satisfy  the  statute  of  f  i*auds.   Barry  v.  Law,*  1  Cr.  C.  C,  77. 

g  182G.  An  instrument  in  tha  following  terms: 

"  Ellsworth.  December  15,  1834. 

**  Received  of  Daniel  Burnham  and  Cyrus  S.  Clark,  $1,000,  to  be  accounted  for  if  they  shall 
furnish  me  satisfactory  security  for  certain  lands  on  the  Naraguagus  river,  say  one  hundred 
and  nineteen  thousand  acres,  for  $113,000,  on  or  before  Friday  morning  next ;  otherwise  to  be 
forfeited.  JoHX  Black," 

is  a  sufficient  memorandum  of  a  contract  for  the  purchase  of  lands,  but  a  subsequent  substi- 
tuted parol  agreement,  by  which  the  lands  are  to  be  purchased  on  the  joint  account  of  Burn- 
ham  and  Clark  and  another,  is  within  the  statute  of  frauds.    Clark  v.  Buniham,*  2  Story,  1. 

§  1827.  A  deed  written  by  plaintiffs  agent  and  executed  by  plaintiff  is  not  a  sufficient  note 
in  writing  under  the  statute  of  frauds  to  bind  defendant.     Reeves  v.  Pye,*  ICr,  C.  C,  219. 

g  1828.  A  memorandum  in  the  form'  of  a  stated  account,  made  by  appellant,  Barry,  and  a 
copy  of  another  made  by  him  and  signed  by  appellee,  Coombe,was  in  this  form: 

"  By  my  purchase  of  your  half  £.  B.  wharf  and  premises,  this  day,  as  agreed  on  between  us ; " 
the  credit  was  carried  out  in  figures  and  deducted  from  the  amount  charged  to  Barry.  This 
memorandum  followed:  '*  Balance  due  6.  Coombe,  $1,500,  payable  in  one,  two  and  three 
years,  with  interest.  G.  Coombb." 

A  bill  in  equity  was  brought  for  the  specific  performance  of  the  contract,  and  it  was  held 
that  the  memorandum  was  sufficient  to  satisfy  the  statute  of  frauds.  Barry  v,  Coombe,* 
1  Pet.,  640. 

§  1829.  Where  it  was  agreed  that  an  oral  contract  should  be  reduced  to  writing  and  signed 
the  next  day,  and  it  was  not  so  written  and  signed,  it  was  held  to  be  void  under  the  statute 
of  frauds.    Riggs  u.  Magruder,*2  Cr.  C.  C,  148. 

g  1880.  When  plaintiff,  in  presence  of  defendant,  reduces  to  writing  the  terms  of  a  contract 
between  them,  which  writing  is  then  assented  to  by  defendant,  who  afterwards  writes  let- 
ters, signed  by  himself,  to  plaintiff,  in  which  he  refers  to  the  said  contract,  the  letters  may 
be  connected  with  the  writing,  and  the  jury  are  authorized  to  find  that  the  requirements  of 
the  statute  of  frauds  are  satisfied.    Dodge  v.  Van  Lsar,*  5  Cr.  C.  C,  278. 

g  1881.  A  memorandum  of  a  sale  of  goods  which  is  simply  signed  by  the  broker  of  the 
vendor  is  not,  in  an  action  by  the  vendor  against  the  vendee,  for  damages  for  his  refusal  to 
accept  the  goods,  a  sufficient  note  or  memorandum  within  the  New  York  statute  of  frauds, 
which  provides  that  '*  every  contract  for  the  sale  of  goods,  .  .  .  for  the  price  of  $50  or' 
more,  shall  be  void,  unless  a  note  or  memorandum  of  such  contract  be  made  in  writing  and 
be  subscribed  by  the  parties  to  be  charged  tliereby."    Butler  v,  Thomson,*  II  Blatch.,  533. 

§1882.  Under  the  law  of  Louisiana  declaring  *'that  all  sales  of  immovable  property  or 
•laves  shall  be  made  by  authentic  act  at  private  signature,"  an  ordinary  mark  of  a  party  to 
such  a  contract  is  a  sufficient  signature.    Zacharie  v.  Franklin,*  13  Pet.,  151. 

g  1888.  The  statute  of  frauds  of  Virginia  provides  that  in  the  cases  specified  no  action 
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Bliall  be  brought  **  anlesa  the  promise  or  agreement  on  which  sach  action  Bhali  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,"  etc. ;  and  it  seems  that  under  this 
statute  the  consideration  need  not  be  expressed  in  writing,  and  that  in  this  respect  the  rule  is 
different  from  the  rule  under  the  English  statute  of  frauds  in  which  the  word  **  promise-'  is 
omitted.    Violett  v,  Patton,  5  Or.,  151. 

g  18^.  A  memorandum  of  a  sale  of  goods  set  forth  the  goods  sold,  and  the  pmce  and  terms 
of  payment;  the  name  of  the  vendor  was  printed  at  the  head  of  the  paper,  hue  appearing  no- 
where else.  Held,  that  the  memorandum  was  not  good  under  a  statute  of  frauds  which  re- 
quired tliat  it  be  ** subscribed  "  by  the  party  to  be  charged.     In  re  Clifford,*  2  Saw.,  42S, 

§  1835.  Where  it  is  obvious  that  a  written  memorandum  does  not  contain  ail  the  terms  of 
a  contract,  the  circumstances  of  the  case,  and  especially  the  previous  course  of  dealing  be- 
tween the  parties,  may  be  resorted  to  in  order  to  supply  those  parts  of  the  contract  not  within 
the  scope. of  the  memorandum.  The  owner  of  a  steamer  which  made  daily  trips  and  re- 
ceived a  daily  supply  of  coal  delivered  to  the  dealer  a  memorandum  signed  by  himself,  which 
recited  that  lie  had  that  day  purchased  of  the  dealer  a  certain  qu4ntity  of  coal  at  a  certain 
price,  but  which  was  silent  as  to  the  time*of  delivery  and  payment.  .  Held,  that  the  previous 
course  of  dealing  between  the  parties  miglit  be  shown  to  supply  this  deficiency  in  the  mem- 
orandum, and  that,  in  conformity  to  their  previous  course  of  dealing,  the  coal  was  to  be  deliv- 
ered in  quantities  as  needed  and  to  be  paid  for  as  delivered.    The  AUda,  Abb.  Adm.,  176. 

§  1886.  An  auctioneer  in  making  a  sale  acts  as  the  agent  of  the  purchaser,  and  his  memo- 
randum in  his  sales  books  is  a  sufficient  memorandum  of  the  sale  within  the  statute  of  frauds. 
Arden  v.  Brown,  4  Cr.  G.  C,  123. 

g  1837.  An  auctioneer's  memorandum  af  a  sal^  of  land  is  not  sufficient,  under  the  statute  of 
frauds,  unless  it  includes  the  terms  of  sale  and  a  description  of  the  land,  or  unless  it  contains 
a.reference  to  some  document  from  which  they  could  be  ascertained.  Qumre,  whether  in  any 
case  an  auctioneer's  memorandum  of  such  sale  is  sufficient  under  the  statute  of  frauds. 
Williams  v.  Threlkeld,  3  Cr.  C.  C,  808. 

§  1838.  Part  performauee. —  No  memorandum  is  necessary  to  make  a  sale  valid  where  pos- 
session passes  to  the  party  to  be  diarged  at  the  time  of  the  sale.  Porter  v.  Graves,  14  Otto, 
175.     See  g  1719. 

§  1889.  A  sale  of  goods  in  a  bonded  warehouse,  on  which  the  duties  are  not  paid,  and  an 
order  by  the  vendor  to  the  warehouseman  for  their  delivery,  which  is  presented  and  entered 
on  the  books  of  the  warehouseman,  is  not  a  sufficient  acceptance  and  receipt  of  the  goods 
under  the  statute  of  frauds.  Ordinarily,  such  an  order  on  a  mere  bailee  of  the  vendor,  and 
acceptance  by  him,  would  be  sufficient.     In  re  Clifford,*  2  Saw.,  428. 

g  1840.  It  seems  that  part  performance  of  a  contract  relating  to  land  may  take  it  out  of  the 
statute  of  frauds.     Tufts  v.  Tufts,  8  Woodbi  &  M.,  481. 

g  1841.  The  execution  and  tender  of  a  deed,  together  with  an  offer  to  deliver  possession  of 
the  real  estate,  do  not  constitute  a  part  performance  such  as  will  take  the  case  out  of  the  stat- 
ute.   Reeves  v.  Vye*  1  Cr.  C.  C,  219. 

§  1842.  In  Virginia  a  parol  agreement  for  the  sale  of  lands  was  valid  under  the  statute  of 
frauds  if,  at  the  time  of  making  the  contract,  it  was  fully  executed  on  the  part  of  the  vendee 
by  full  payment  of  thb  consideration.     Caldwell  v.  Carrington,  9  Pet.,  103. 

§  1848.  A  part  performance  will  take  a  parol  agreement  for  the  creation  of  a  trust  out  of  the 
statute  of  frauds  where  it  clearly  appears  that  such  acts  of  performance  were  done  on  the 
faith  of  the  existence  of  the  trust  sought  to  bo  set  up.    Jenkins  v.  Eldredge,  8  Story,  293. 

g  1844.  A  parol  contract  made  in  1787,  for  the  sale  of  lands  in  Kentucky,  is  valid  under  the 
statute  of  frauds  of  Virginia  when  the  whole  consideration  was  paid.  Carrington  v.  Brents, 
1  McL.,  176. 

g  1845.  Where  the  vendee  of  land  sold  at  auction  enters  into  possession  thereof,  and  culti- 
vates it,  there  is  such  a  part  performance  on  his  part  as  takes  the  contract  out  of  the  statute 
of  frauds.    Conway  v.  Sherron,  2  Cr.  C.  C,  80. 

g  1848.  A  parol  contract  relating  to  lands,  which  is  speedily  and  deliberately  executed  in 
port,  is  by  such  part  performance  taken  out  of  the  statute  of  frauds.  Hunter  v.  Town  of 
Marlboro\  2  Woodb.  &  M.,  187. 

g  1847.  Contract  not  in  conformity  with  the  statute  passes  no  title.— Article  4,  chapter 
44,  of  the  Revised  Code  of  Mississippi  enacts  that  *'  no  contract  for  the  sale  of  any  slaves,  per- 
sonal property,  goods,  wares  and  merchandise  for  the  price  of  $50,  or  upwards,  shall  be 
allowed  to  be  good  and  valid,  except  the  buyer  shall  receive  the  slaves,  or  part  of  the  personal 
property,  goods,  wares  and  merchandise,  or  shall  actually  pay  or  secure  the  purchase  money, 
or  part  thereof,  or  unless  some  note  or  memorandum  in  writing  of  the  bargain  be  made  and 
signed  by  the  party  to  be  charged  by  such  contract  or  his  agent  thereunto  lawfully  author- 
ized." An  agreement  not  in  conformity  with  the  statute  can  pass  no  title.  It  was  so  held  in 
regard  to  a  sale  of  cotton  in  payment  of  a  mortgage  debt,  not  in  writing,  the  price  per  pound 
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being  fixed,  but  the  number  of  pounds  not  being  definitely  ascfrtained;  no  payment  being 
indorsed  upon  tlie  mortgage,  nor  receipt  giveo,  nor  memoi-andum  in  writinj;  made,  nor  any 
consideratiou  paid,  nor  any  delivery  made,  actual  or  symbolic.  Mahan  v.  United  States,*  16 
WalL,  Ha 

§  1848.  Made  in  foreign  conntry,  and  for  tbe  delivery  of  goods  net  in  existence.— A 
oontract  was  marie  in  France  by  which  A.  was  to  manufacture  for  B.  certain  goods.  Which 
were  to  be  shipped  to  him  in  America  through  C.  at  Havre.  Held,  that  the  contract  was  not 
within  the  statute  of  frauds,  both  because  made  in  France  and  because  it  was  not  a  sale  but  a 
contract  to  deliver  the  goods  which  were  not  then  in  existence.     Low  v.  Andrews,  1  Story,  43. 

§  184}>.  An  iusaranee  policy  i^  not  required  by  the  statute  of  frauds  or  by  the  law  merchant 
to  be  in  writing.     Commercial  Mutual  Marine  Ins.  Co.  v»  Union  Mutual  Ins.  Co.,  19  How.,  321. 

§  18*)0.  Contract  between  persons  not  parties  to  tbe  Ruit,—- Though  in  some  classes  of 
cases  a  contrnct  bet%veen  persons  not  parties  to  the  suit  may,  wlien  introduced,  be  contra- 
dicted or  varied  by  parol  testimony,  yet  this  principle  has  no  application  to  conti'acts  which 
the  statute  of  frauds  requires  to  be  in  writing  to  make  them  valid.  Stitt  v.  Huidekopers,* 
17  Wall.,  884.  •        / 

§  1851.  Contraet  for  the  delirery  of  notes  of  a  private  bank.— An  oral  contract  for  the 
delivery  uf  notes  of  a  private  bank  is  within  the  statute  of  frauds.  Riggs  v.  Magmder,*  2 
Cr.  C.  C,  143. 

§  1852.  Parol  eTldsuca  to  show  tiie  eapaeity  ia  whicli  one  indorses  «  note.^  The  admis- 
sion of  parol  evidence  to  show  in  wliat  capacity  a  party  writes  his  name  on  the  back  of  a 
proniissor}''  note  is  no  infringement  of  the  statute  of  frauds,  though  such  evidence  may  vary 
the  prima  facie  meaning  of  the  instrument.,    Pierse  v.  Irvine,*  1  Minn.,  874. 

8 1858.  New  agn^cment  mast  be  in  writing. —  It  seems  that  a  written  contract  within  tiie 
fitatute  of  frauds  cannot  be  varied  by  any  subsequent  agreement  of  the  parties^  unless  such 
new  agreement  is  also  in  writing.     Emerson  v.  blater,  2*i  How.,  28  (g§  1785-90). 

g  1854.  Parol  evidence  of  lost  deed.— Though,  by  the  act  of  Virginia  of  1758,  a  gift  of  a 
slave  was  invalid  unicss  reduced  to  writing  and  recoi*ded,  yet  it  was  held  that  parol  evidence 
of  a  lust  deed  was  admissible  to  show  the  nature  of  possession  which  acoompanied  the  deed. 
Spiers  r.  Willison,*  4  Cr.,  808;  Ramsay  v,  Lee,*  4  Cr.,  401. 

IX.  EiGUT  OF  Action;  Accbues,  When. 

Summary  —  iJi^/i^  of  ciction  accrues  at  tune  of  breach,  §g  1855,  1856.— iVb/icco/  intention  not 

to  perform,  §  1857. 

§  1855.  On  January  18,  1874,  G.  sued  M.  for  a  sum  of  money;  the  latter  claimed  the  right 
to  set  up  iu  defense  damages  for  breach  of  a  contract  of  lease  between  himself  and  plaintiff, 
in  which  the  lease  was  to  begin  February  0,  1874,  but  by  which  plaintiff  had  declared  bis  in* 
tention  not  to  be  bcjund.  It  was  held  that  notice  by  G.  of  his  intention  not  to  perform  gave 
M.  an  immediate  right  of  action,  and  that  tbe  damages  by  reason  of  such  breach  could  be  set 
up  in  defense  in  the  principal  action.    Gran  v.  McVicker,  gg  1858-60. 

§  1856.  In  1879  defendants  took  a  quantity  of  ice  from  plaintiffs  which  they  agreed  to  re- 
turn in  kind  during  the  following  season,  t.  e.,  while  the  Kennebec  river  was  open.  In  July, 
1880.  defendants  positively  refused  to  return  the  ice  in  kind,  owing.to  a  great  rise  in  its  value, 
and  in  an  action  against  them  for  breach  of  contract  it  was  held  that  plaintiffs  had  a  right 
of  action  immediately  upon  the  refusal  of  defeudants  to  perform,  viz.,  in  July.  Dingley  v. 
Oler,  §g  1861-02. 

§  1857.  No  action  can  be  brought  on  a  contract  until  there  has  been  a  breach,  and  notice  hy 
defendant  of  his  intention  not  to  perform  is  not  such  a  breach  as  gives  a  right  of  action. 
Greenway  v.  Gaither,  gg  1863-65. 

[Notes.— fc-ee  §§  1866-85.] 

GRAU  t?.  McVlCKER, 
(Circuit  Court  for  Illinois:  8  Bissell,  18-20.    1874) 

Opinion  by  Dkummond,  J. 

Statement  OF  Facts. —  The  questions  involved  in  this  case  are  of  mach  in- 
terest and  rather  peculiar.  The  facts  seem  to  be  substantially  these:  That 
tbe  defendant,  having  in  his  possession  some  funds  belonging  to  the  plaintiff, 
was  sued  by  him  in  an  action  of  aasinnpsit  to  recover  the  amount,  and  to  tbe 
declaration  filed  in  the  case  tbe  defendant  alleged  as  a  defense  a  contract  made 
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between  him  and  the  plaintiff  on  the  '^Tth  day  of  Jane,  1873,  by  which  the 
plaintiff  *'repre8enting"  (as  is  interpolated  in  the  original  contract)  "Messrs. 
C.  A.  Chizzola  and  Company,'-  agreed  to  rent  defendant's  theater  for  two  weeks 
from  the  9th  of  Februarj',  1874,  for  the  Aim^e  Opera  Bouffe  Company.  By 
the  t jrms  of  the  lease  the  theater  was  rented  to  ^^  the  said  Gran,"  and  "  the 
said  Maurice  Grau "  agreed  to  pay  $2,500  a  week  and  the  further  sum  of 
twenty  per  cent,  of  the  gross  receipts  after  deducting  this  $2,500  per  week. 
The  $2,500  was  to  be  paid  in  daily  instalments  of  $500  until  $5,000  was  paid. 
The  twenty  per  cent,  of  the  gross  receipts  was  to  be  paid  at  the  end  of  the  en- 
gagement. The  defendant  relies  upon  the  violation  of  this  contract  on  the 
part  of  the  plaintiff  as  a  defense  to  the  action.  The  peculiarity  of  the  case 
arises  out  of  the  fact  that  the  lease  was  not  to  commence  until  the  dch  of 
February,  and  this  action  was  instituted  by  Grau  against  McVicker  on  the  18th 
of  January.  If,  then,  the  defendant  is  entitled  to  the  setoff  he  claims,  it  is 
upon  the  ground  that  there  was  a  right  of  action  on  his  part  against  Grau  in 
consequence  of  the  refusal  of  Grau  to  comply  with  his  contract  by  giving 
notice  toMcYicker  to  that  effect  before  the  time  when  the  lease  was  to  operate 
had  arrived. 

§  1858.  A  contract  made  with  a  person  ^^ representing^  other  persons  hinds 
the  first  named  person  as  principal,  the  words  *^  representing^^^  eto.^  being  words 
of  description. 

These  being  the  facts  in  the  case,  there  are  two  points  made  on  the  demurrer 
filed  to  the  pica  of  the  defendant.  The  first  is,  that  Grau  was  not  personally 
bound  by  the  contract  of  the  27th  of  June,  1878,  but  that  he  was  the  agent  of 
other  parties,  who  are  themselves  liable.  I  think  this  position  is  untenable 
under  the  terms  of  the  contract.  The  only  circumstances  which  show  that 
Grau  was  an  agent  are  that  it  is  stated  he  represents  C.  A.  Cbizzola  &  Com- 
pany, and.  when  he  signs  his  name,  he  signs  it:  *^ Maurice  Grau,  represent- 
ing C.  A.  Chizzola  &  Company.''  But  it  will  bo  observed  that  the  oontract  is 
made  with  Grau  personally.  He  is  the  ^*  manager,*'  so  named  in  the  contract, 
for  the  Aira6e  Opera  Troupe.  The  language  of  the  contract  is,  '^Maurice 
Grau,  representing  Messrs.  C.  A.  Chizzola  &  Company,  manager  of  the  Aim6e 
Opera  Bouffe  Company;"  and  the  contract  states  that  be,  Grau,  is  to  have  the 
privilege  of  giving  a  certain  number  of  performances  each  week,  and  the  con- 
tract shows  that  Grau  was  himself  personally  bound  by  its  terms.  '*The  said 
Maurice  Grau,  in  oonsideration  of  the  above,  agrees  to  pay  to  the  said 
McYicker,  or  bis  representatives,  the  sum  of  $2,500,"  etc.  So  that,  while  he 
represents  certain  persons,  and  is  a  manager  of  a  particular  company,  the 
theater  is  rented  to  Am,  and  he,  personally,  is  to  have  the  privilege  of  giving 
performances,  and  is  to  pay  the  various  sums  of  money.  Then  the  words 
addevl  to  the  name  of  Grau  in  the  contract,  and  also  to  his  signature,  indicate 
nothing  more  than  a  description  of  the  person  himself,  and  do  not  show  that 
these  were  principals  in  the  agreement,  but  that  Grau  himself  was  the  prin- 
cipal with  whom  McVicker  made  the  contract,  an  J  to  whom,  if  it  was  violated 
on  Grau's  part,  McVicker  could  look  for  the  damages  growing  out  of  its  non- 
fultiilment. 

§  1859,  Notice  of  intention  not  to  perform  a  contract  gives  the  other  party 
a  right  of  action  immediately. 

The  second  objection  as  already  suggested,  that  inasmuch  as  this  suit  was 
commenced  on  the  13th'  of  Januar}',  1874,  there  was  no  complete  liability  on 
the  part  of  Grau  at  that  time  by  which  McVicker  could  hold  him  responsible 
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under  the  lease,  conceding  that  be  had  given  notice  to  McYioker  before,  that 
he  would  not  comply  with  its  terms,  as  it  was  not  to  begin  until  the  9th  of 
February,  and  there  was  an  opportunity  for  him  to  retract,  or  as  it  is  called 
in  the  books,  a  locus  po&nitenticd.  Some  authorities  declare  that  in  law  there  is 
this  locus  pcBnitentics,  and  that  a  party  shall  have  a  chance  to  recant  and  say, 
"I  was  wrong,  but  when  the  time  comes  I  will  perform  my  contract."  Un- 
doubtedly there  are  authorities  which  declare  that  there  cannot  be  a  breach  of 
contract,  strictly  so-called,  until  the  time  has  arrived  when  its  performance  was 
to  commence;  and  so  in  this  case,  there  could  be  no  breach  of  this  contract 
until  after  the  9th  of  February,  1874,  because  that  was  the  date  of.  the  com- 
mencement of  the  contract.  There  are  other  authorities,  however,  which  bold 
the  contrary;  and  in  the  conflict  of  authority  upon  the  subject,  the  question  is, 
what  is  the  true  rule  in  cases  of  this  kind?  And  the  chief  importance,  per- 
haps, of  this  case  is  that  it  becomes  necessary  to  determine  in  the  midst  of  the 
conflict  of  authority  upon  this  subject,  whether,  in  point  of  fact,  there  could 
be  a  breach  of  this  contract,  properly  so-called,  so  as  to  entitle  McYicker  to 
commence  an  action  against  Grau  prior  to  the  9th  of  February,  1874;  and  I 
have  coii>e  to  tlie  conclusion  that  there  may  be  such  breach. 

I  think  that  the  principles  decided  in  the  case  of  Hochster  v.  DeLatour,  re- 
ported in  20  £ng.  L.  &  £q.,  157,  are  sound.  That  was  a  case  where  two 
parties  made  an  agreement  with  each  other  by  which  one  was  to  enter  the  em- 
ployment of  the  other  and  to  perform  a  contract  which  was  to  commence  on 
a  day  named.  The  plaintiff  in  the  action  agreed  to  be  a  courier  of  the  defend- 
ant, on  the  continent  of  Europe,  for  a  time,  commencing  on  the  1st  of  June. 
Before  that  time  arrived  the  defendant  had  notified  the  plaintiff  that  he  would 
not  perform  the  contract;  in  other  words,  that. he  did  not  want  him  as  a  courier. 
Thereupon,  before  the  1st  of  June,  the  plaintiff  commenced  an  action  against  the 
defendant,  and  recovered,  and  the  question  came  up  before  the  court  of  queen's 
bench,  whether  the  action,  under  such  circumstances,  could  be  maintained. 
And  the  unanimous  opinion  of  the  court  was,  that  the  action  was  maintain- 
able, and  on  the  ground  that,  although  the  time  had  not  arrived  when  the  con- 
tract was  to  commence,  still,  as  the  defendant  had  apprised  the  plaintiff  that 
he  would  not  perform  it,  the  plaintiff  was  not  bound  to. wait  until  the  1st' of 
June  or  until  the  termination  of  the  contract,  it  being  for  three  months,  before 
he  brought  the  action.  He  could  treat  the  breach  as  complete,  and  recover 
against  the  defendant  on  the  ground  that  there  was  a  leggj  liability  on  the  part 
of  the  defendant  to  respond  in  damages.  And  the  reasoning  in  that  case,  it 
seems  to  me,  is  very  strong.  It  reviews  the  arguments  upon  the  subject  For 
example,  there  would  be  just  as  much  reason  to  say  that  the  action  could  not 
be  maintained  until  the  1st  of  September  as  that  the  action  could  not  be  main- 
tained for  a  breach,  prior  to  the  1st  of  June,  because  there  were  three  months 
during  which  the  service  was  to  be  performed,  and  in  one  sense  it  could  not  be 
said  that  there  was  a  complete  non-fulfillment  of  the  contract  until  the  three 
months  had  expired.  And  when  in  that  case  and  in  this,  the  party  who  bad 
become  bound  notified  the  other  that  he.would  not  comply  with  his  contract,  he 
certainly  ought  not  to  complain  if  the  other  takes  him  at  his  word,  for  it  may 
make  a  great  difference  to  him  as  to  what  he  shall  do  — as  to  other  contracts 
he  may  make  —  whether  or  not  that  contract  is  binding  on  him.  There  are  fre- 
quent cases  where  contracts  run  for  years,  and  it  would  be  unreasonable  in 
such  a  case  to  require  a  party  to  wait  all  the  time  before  he  could  institute  an 
action  against  the  delinquent  person  for  damages. 
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§  1 860.  Measure  of  damages  where  a  contract  is  broken  by  notice  in  advance  of 
the  time  of  performance. 

It  seems  to  rae  that  it  is  the  better  rule  to  hold  that  the  party  who  has  re- 
used to  perform  his  contract  is  liable  at  onoe  to  an  action,  and  that  whatever 
arises  afterward  or  may  arise  in  consequence  of  the  time  not  having  come  or 
not  having  expired,  should  be  considered  in  estimating  the  damages.  For  in- 
stance, if,  in  consequence  of  the  discharge  of  a  servant,  or  of  the  refusal  of  a 
person  to  require  or  receive  any  of  the  service  which  wopld  take  time,  the  serv- 
ant has  the  opportunity  of  engaging  in  other  employment,  that  can  be  shown 
in  mitigation  of  damages,  and  one  of  the  objections  that  occurred  to  me  at  the 
argument,  I  think,  may  not  have  the  weight  that  I  then  supposed,  namely,  that 
the  statics  of  the  parties  in  relation  to  the  extent  of  their  liability  must  be  oon« 
sidered  as  fixed  when  the  suit  was  commenced.  That  is  not  so.  On  the  con- 
trary, it  is  competent  to  show  any  facts  which  have  occurred  subsequent  to  the 
commencement  of  the  suit  for  the  purpose  of  determining  the  amount  of  dam- 
ages which  the  party  can  recover;  or,  to  apply  it  to  this  case,  the  amount  of 
damages  which  the  defendant  could  set  off  or  recoup.  For  example,  this  wais 
the  case  of  a  theater  leased  by  the  defendant  to  Grau  for  a  particular  time.  It 
may  be  that  in  case  Grau  failed  to  comply  with  his  contract,  the  defendant 
could  lease  the  theater  to  someone  else.  Now,  if  that  could  have  been  done, 
and  the  violation  of  the  contract  on  the  part  of  Grau  did  not  prevent  the  de- 
fendant from  making  the  lease,  then  that  may  be  taken  into  consideration  to 
determine  the  amount  of  damages  which  McYioker  has  sustained  for  the  vio- 
lation of  the  contract.  If,  on  the  other  hand,  the  fact  that  McYicker  entered 
into  this  contract  in  June,  1S73,  and  consequently  made  all  bis  arrangements 
upon  the  hypothesis  that  the  theater  was  to  be  used  by  Grau  during  the  time 
named  in  the  contract,  prevented  him  from  leasing  the  theater  to  other  parties 
during  that  time,  and  so  he  lost  the  rent,  there  is  no  reason  why  Grau  should 
not  be  responsible  for  the  use  of  the  theater  during  the  whole  time,  and  I  have 
come  to  the  conclusion  that  the  fair  result  of  the  authorities  upon  this  subject 
is  that  prima  facie  upon  the  showing  of  the  plea  Grau  is  reaponsible  to 
McVicker  for  the  amount  which  he  agreed  to  pay,  because  the  inference  would 
be,  that  the  defendant  was  prevented  from  leasing  the  theater  to  other  parties. 
It  may  be,  also,  that  the  defendant  could,  himself,  have  used  the  theater  dur- 
ing that  time.  If  so.  that  would  be  taken  into  consideration;  but  I  am  only 
considering  the  question  now  in  its  apparent  aspect,  and  I  think  the  Y^le^ prima 
facie  is  good.  The  language  of  the  plea  is,  after  setting  out  the  contract,  that 
he,  the  defendant,  was  ready  to  comply  with  all  the  conditions  on  his  part  to 
be  performed,  which  were  in  relation  to  lighting  the  theater  and  printing  and 
posting  advertisements,  and  furnishing  the  orchestra,  etc. ;  "that  Grau,  after 
the  contract  was  entered  into  and  before  the  9th  day  of  February,  1874,  and 
before  commencing  this  suit,  to  wit,  the  9th  day  of  January,  1874,  whcyily  re- 
fused to  take,  receive,  occupy  and  rent  the  said  theater  of  the  said  defendant 
for  the  purpose  aforesaid  on  or  from  the  said  9th  day  of  February,  1874,  for 
the  term  or  time  aforesaid  or  for  any  other  term  or  time,  and  wholly  refused 
to  perform  and  fulfil  the  said  agreement  on  bis  part,  and  then  and  there 
wholly  discharged  the  said  defendant  from  said  agreement  and  from  the  per- 
formance of  the  same,  and  wholly  and  absolutely  broke  and  put  an  end  to  his 
said  agreement  and  engagement,  without  the  consent  and  against  the  will  of 

him,  the  said  defendant." 
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Now,  I  think  that  is  a  complete  breach  of  the  contract,  and  if  McYicker^ 
instead  of  being  the  defendant,  were  the  plaintiflF,  he  would  be  entitled  to  in- 
stitute a  suit  at  once  against  Grau  for  a  breach  of  the  contract,  although  the 
time  of  its  performance  had  not  commenced.  For  these  reasons  the  demurrer 
to  the  plea  must  be  overruled. 

DINGLEY  V.  OLER 
(Circuit  Court  for  Maine:  11  Federal  Reporter,  872-875.    1881.) 

Opinion  by  Lowell,  J. 

Statement  of  FAars. —  This  case  was  heard  by  Judge  Fox  and  me,  upon 
evidence  taken  at  the  jury  trial,  the  decision  of  the  court  being  substituted  for 
that  of  the  jury  by  stipulation.  We  had  consulted  upon  the  case  before  Judge 
Fox's  lamented  death,  and  the  result  which  I  shall  state  was  arrived  at  by  both 
of  us.  I  find  the  facts  to  be:  That  late  in  the  season  of  1879,  the  plaintiffs, 
finding  themselves  in  possession  of  a  large  quantity  of  ice  undisposed  of,  and 
which  threatened  to  be  a  total  loss,  pressed  the  defendants  to  buy  some  or  all 
of  it.  Both  parties  were  dealers  in  ice,  cutting  it  upon  the  Kennebec  river,  and 
shipping  it  thence  during  the  season;  that  is,  while  the  river  is  open.  The 
oflfers  of  the  plaintiffs  were  rejected,  but  the  defendants,  by  their  letter  of  6th 
September,  1879,  made  a  counter  offer  to  take  a  cargband  "return  the  same  to- 
you  next  year  from  our  houses."     The  plaintiffs,  by  their  letter  of  September, 

1879,  accepted  this  offer,  and  several  cargoes  were  delivered  upon  the  same 
terms.  The  total  delivery  was  three  thousand  two  hundred  and  forty-five  and 
twenty-five  one-hundred ths  tons.  In  July,  1880,  one  of  the  plaintiffs  spoke  to 
one  of  the  defendants  about  delivering  the  ice,  and  he  replied  that  he  did  not 
know  about  that  —  delivering  ice  when  it  was  worth  $5  a  ton,  which  they  had 
taken  when  it  was  worth  fifty  cents  a  ton;  but  he  promised  to  write  an  answer. 
July  7,  1880,  the  defendants  wrote,  repeating  their  objections,  and  saying, 
among  other  things:  "We  must,  therefore,  decline  to  ship  the  ice  for  you  this- 
season,  and  claim  as  our  right  to  pay  you  for  the  ice  in  cash,  at  the  price  you 
offered  other  parties  here  (that  is,  fifty  cents),  or  give  3'ou  ice  when  the  market 
reaches  that  point."  The  plaintiffs,  July  10, 1880,  wrote  that  they  had  a  right 
to  the  ice,  and  bad  sold  it  in  expectation  of  its  delivery;  to  which  the  defend- 
ants answered,  July  15,  1880,  reciting  the  circumstances  of  the  case  and  the 
hardship  of  such  a  demand,  and  again  denying  the  obligation.  The  letter  con- 
tains this  sentence:  "We  cannot,  therefore^  comply  with  your  request  to  de- 
liver you  the  ice  claimed,  and  respectfully  submit  that  you  ought  not  to  ask 
this  of  us,"  etc.,  asking  for  a  reply  or  a  personal  interview.  Neither  appears  to 
have  been  given,  and  this  action  was  brought  July  21, 1880.  The  letters  above 
mentioned  and  the  evidence  concerning  the  oral  demand  or  request  are  made 
part  of  this  statement.     I  further  find  that  ice  was  worth  $5  a  ton  in  July^ 

1880,  and  fell,  later  in  the  season,  to  $2  a  ton.  Upon  these  facts  I  hold  that 
there  was  a  contract  executed  by  the  plaintiffs  and  to  be  executed  by  the  de- 
fendants, who  were  bound  to  deliver  three  thousand  two  hundred  and  forty- 
five  and  twenty-five  one-hundredths  tons  of  ice  from  their  houses  on  the 
Kennebec  river  during  the  year  1880;  that  the  year  means  the  shipping  sea- 
son,—  as,  indeed,  I  understand  the  correspondence  to  admit, —  and  that  the  de- 
fendants had  the  whole  season,  if  they  chose  to  demand  it,  in  which  to  make 

delivery. 
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§  1861.  Action  lies  for  breach  of  contract  immediately  upon  defendant b 
plicit  refusal  to  perform. 

The  questions  are,  whether  the  plaintiffs  had  a  cause  of  action  in  July,  and, 
if  so,  what  is  the  measure  of  damages?  It  seems  to  me  that  the  letters  of  the 
7th  and  15th  of  July  contained  an  unequivocal  refusal  to  deliver  any  ice  during 
the  season.  The  former  letter,  to  be  sure,  speaks  of  shipping  if  ice  should  fall 
to  the  very  low  price  of  fifty  cents,  but  this  was  under  a  claim  of  right  not  to 
ship  unless  it  did  fall  to  that  point.  The  second  letter  says  nothing  of  this 
qualification,  if  such  it  can  be  called.  That  letter  does  speak  of  further  inter- 
views or  correspondence,  but  I  regard  this  rather  as  looking  to  a  conference 
and  compromise,  or  possible  understanding  to  be  arrived  at,  than  a  qualifica- 
tion of  the  explicit  refusal  to  ship  ice  that  season.  The  defendants  having  un- 
qualifiedly refused  to  ship  the  ice,  this  action  may  be  maintained,  though 
brought  before  the  close  of  the  season,  if  the  doctrine  of  Hochster  v,  De  La- 
tour,  2  Ell.  &  BL,  678,  is  to  be  followed.  That  doctrine  is  that,  in  contracts 
for  services,  for  marriage,  for  deliveries  of  merchandise,  if  the  principal,  before 
the  time  for  performance  arrives,  renounces  the  contract,  an  immediate  action 
will  lie.  Frost  v.  Knight,  L.  R,  7  Ex.,  Ill;  Roper  u  Johnson,  L.  R,  8  C.  P., 
167;  Crabtree  v.  Messersmith,  19  la.,  179;  Holloway  v.  Griffith,  32  la.,  409; 
Fox  V,  Kitton,  19  111.,  519;  Burtis  v,  Thompson,  42  K  Y.,  246;  Howard  v. 
Daley,  61  N.  Y.,  362.  These  cases  seem  to  me  to  be  founded  in  good  sense, 
and  to  rest  on  strong  grounds  of  convenience,  however  difficult  it  may  be  to 
reconcile  them  with  the  strictest  logic. 

An  able  argument  has  been  made  against  this  doctrine  by  a  jurist  whose 
comparatively  early  death  was  a  great  loss  to  the  cause  of  jurisprudence.  Dan- 
iels V.  Newton,  114  Mass.,  530.  I  appreciate  Judge  Wells'  argument,  but  he 
makes  an  admission  which  very  much  impairs  its  force.  He  says,  on  page  533: 
"A  renunciation  of  the  agreement,  by  declarations  or  inconsistent  conduct,  be- 
fore the  time  of  performance,  may  give  cause  for  treating  it  as  rescinded,  and 
excuse  the  other  party  from  making  ready  for  performance  on  his  part,  or  re- 
lieve him  from  the  necessity  of  offering  performance  in  order  to  enforce  his 
rights.  It  may  destroy  all  right  of  the  party  so  disavowing  its  obligations  to 
assert  rights  under  it  afterwards,  if  the  other  party  has  acted  upon  such  dis- 
avowal." 

In  other  words,  the  promisee  may  treat  the  contract  as  rescinded  and  act  ac- 
cordingly, in  every  particular,  except  bringing  an  action.  If  the  contract  is 
rescinded  wrongly  by  one  party,  I  do  not  see  why  the  other  may  not  have  an 
immediate  action  for  the  wrongful  rescission,  whether  it  be  called  a  breach  of 
the  contract  or  something  else.  The  learned  judge  certainly  makes  a  strong 
point  when  he  says  (page  532)  that  this  rule  has  never  been  applied  to  com- 
mercial paper,  and  that  it  may  be  fairly  tested  by  so  applying  it.  I  think  it 
highly  probable  that  a  notice  by  a  promisor  to  the  holder  of  his  negotiable 
note,  payable  on  a  day  certain,  that  he  shall  not  pay  it,  would  be  treated  as  a 
mere  friendly  warning  to  be  prepared  for  the  emergency.  It  would  be  difficult 
to  apply  the  rule,  or  to  find  any  damages,  in  a  case  of  the  extreme  simplicity 
and  singleness  of  that  supposed.  But  if  the  promisor  had  an  election  to  pay 
at  any  time  before  a  certain  day,  and  notified  his  renunciation  before  that 
day,  would  not  his  election  be  gone?  This  case  somewhat  resembles  that. 
The  defendants  might  deliver  the  ice  at  any  reasonable  time  and  on  reasonable 
notice  within  the  season.     When  asked  about  it  they  might  have  delivered  at 

once,  or  have  fixed  a  future  day,  or  have  declined  to  appoint  a  day  at  present. 
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Tbey  did  neither  of  these  things;  but  said  that  they  should  fix  no  day,  and 
should  deliver  no  ice  at  any  time.  It  seems  to  me  that  they  ought  not  to  be 
permitted  to  say  that  the  renunciation  was  mere  talk,  and  that  the  time  bad 
not  come  when  they  could  do  what  they  undertook  to  do;  that  is,  reject  and 
renounce  the  contract. 

§  1862.  Measure  of  damages. 

It  does  not  follow  that  the  damages  are  to  be  reckoned  by  the  price  of  ice 
in  July.  What  the  plaintiffs  lost  was  three  thousand  tons  at  some  time  during 
the  season.  We  should  infer,  in  favor  of  the  defendants,  that  they  would 
have  been  shrewd  enough  and  well  informed  enough  to  deliver  when  the  price 
had  fallen.  It  went  down,  after  July,  to  $2  a  ton,  and  the  damages. must  be 
reckoned  at  this  rate.  Et  parts  Llansamlet  Tin  Plate  Co.,  L.  R,  16  £q.,  155; 
Brown  ^.  MuUer,  L.  R.,  7  Ex.,  319;  Roper  v.  Johnson,  L.  R,  8  C.  P.,  167. 
Judge  Fox  called  my  attention  to  these  cases,  and  they  seemed  to  us  to  be  well 
decided. 

After  the  parties  have  had  opportunity  to  except  to  this  decision,  if  they 
should  be  so  advised,  judgment  is  to  be  entered  at  the  rate  of  $2  a  ton  for 
three  thousand  two  hundred  and  forty-five  and  twenty-five  one-hundredths 
tons,  with  interest  from  the  date  of  the  writ. 

GREENWAY  v.  GAITHER. 
(Circuit  Court  for  Maryland:  Taney,  227-282.    1858.) 

Statement  of  FAcrrs. —  In  1848  plaintiff  agreed  to  sell  and  the  defendant 
agreed  to  buy  a  certain  bouse  and  lot.  Before  the  first  payment  fell  due  de- 
fendant repudiated  the  bargain  and  notified  plaintiff  of  the  fact.  Plaintiff 
re-sold  the  property  to  others  for  a  less  sum  than  defendant  had  agreed  to  pay, 
and  before  any  instalment  was  due  tinder  his  contract  with  defendant  brought 
this  suit. 

§  1863.  No  action  can  be  brought  on  a  contract  until  there  is  a  breach. 

Charge  by  Taney,  J. 

1.  This  action  is  brought  for  a  breach  of  the  contract  set  forth  in  the  plaint- 
iff^s  declaration,  and  the  plaintiff  is  not  entitled  to  recover,  because,  at  the 
time  the  suit  was  brought,  no  one  of  the  stipulations  on  the  part  of  the  defend- 
ant, contained  in  the  contract,  had  been  broken ;  and  no  action  can  be  main- 
tained on  the  contract  unless  there  was  a  breach  of  some  one  of  its  stipulations 
by  the  defendant  before  this  suit  was  instituted. 

§  1864.  A  suit  is  not  authorized  by  a  notice  that  the  party  will  not  perform 
his  agreement 

2.  The  letters  of  the  defendant  and  those  written  by  his  authority,  notifying 
the  other  party  that  he  would  not  fulfil  his  contract,  did  not  authorize  an 
immediate  suit  upon  it,  because  none  of  the  payments  to  be  made  by  the  de- 
fendant were  then  due,  and  the  plaintiff,  at  the  time  of  bringing  the  suit,  had 
no  legal  demand  under  the  contract,  for  which  an  action  at  law  could  be 
immediately  brought.     (Verdict  for  the  defendant.) 

OPD^ION   ON   MOTION   TO   SEAL    A   BILL   OF   EXOEPTIONfl. 

Opinion  by  Taney,  J. 

An  application  has  been  made  to  me,  on  the  part  of  the  plaintiff  in  this  ac- 
tion, to  seal  a  bill  of  exceptions,  in  order  to  carry  before  the  supreme  court,  b}' 
writ  of  error,  the  instructions  given  to  the  jury  by  the  circuit  court.  The  cause 
was  tried  in  November,  1851,  more  than  two  years  ago. 
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§  1 865«  The  court  will  not  seal  a  bill  of  exceptions  presented  two  years  after 
trialf  unless  satisfied  that  there  was  error  in  the  instructions  given  to  thejury^ 

At  the  trial,  an  exception  was  reserved  by  the  plaintifiF,  and  among  the  papers 
DOW  laid  before  me,  I  find  one  which  purports  to  have  been  drawn  as  an  excep- 
tion, and  upon  which  I  see  some  notes  of  my  own,  which  show  that  this  paper 
was  before  me.  From  the  lapse  of  time,  I  have  forgotten  the  circumstances 
connected  with  the  preparation  of  this  paper,  and  its  presentation  to  me;  it  is 
now  found  among  the  papers  in  the  cause,  in  the  clerk's  office,  without  the  sig- 
natures or  seals  of  the  judges.  I  cannot  now  say  whether  the  refusal  of  the 
court  to  sign  it  arose  from  any  imperfection  in  the  statement,  or  from  the 
blotched  and  interlined  condition  in  which  it  was  presented,  which  made  it  dif* 
ficult  to  understand  it;  the  face  of  the  paper,  as  it  now  stands,  shows  that  the 
last  reason  would,  of  itself,  have  been  sufficient.  It  was,  I  presume,  banded 
by  me  to  the  olerk,  with  directions  to  inform  the  counsel  why  the  paper  was  not 
signed  and  sealed,  and  what  was  necessary  to  be  done  by  them ;  it  is  my  usual 
custom  in  such  cases.  I  have  heard  nothing  of  this  exception  since  the  term  at 
which  the  case  was  tried. 

The  exception,  it  appears,  was  reserved  on  the  12tb  November,  1851,  and  on 
the  29th  of  the  December  following,  the  counsel  for  the  plaintifif  filed  a  written 
order  to  the  clerk,  to  ^'  dismiss  the  appeal  or  writ  of  error."  And  as  no  excep- 
tion was  presented  to  me  after  the  paper  I  have  spoken  of  was  returned,  I  pre- 
sume from  that  circumstance,  and  this  entry  on  the  docket,  that  the  design  to 
bring  the  question  before  the  supreme  court  was  abandoned.  Judge  Heath, 
who  sat  with  me  on  the  trial,  died  more  than  twelve  months  ago.  Under  such 
circumstances,  it  is  very  clear  that,  under  the  rule  and  practice  of  the  circuit 
court,  the  plaintiff  has  no  right  to  call  on  me  to  sign  and  seal  the  paper  above 
referred  to,  as  an  exception  taken  at  the  trial.  The  rule  of  the  circuit  court,  in 
relation  to  this  subject,  was  before  the  supreme  court  at  the  last  term,  and  fully 
sanctioned  by  it.  If,  however,  I  had  any  doubt  as  to  the  correctness  of  the  in- 
struction which  was  given  to  the  jury,  I  should  deem  it  my  duty  to  seal  the 
exception,  provided  it  could  be  done  without  injustice  to  the  defendant,  because 
it  is  too  late  now  to  correct  an  error  here;  and  if  I  thought  one  had  been  com- 
mitted, I  should  send  the  case  to  the  tribunal  which  has  the  power  to  correct 
it.  This  is  the  ground  upon  which  the  plaintiff  bases  his  application ;  and  I 
have  been  referred  to  an  opinion,  delivered  in  the  queen's  bench,  in  the  case  of 
Hochster  v,  De  Latour,  reported  in  20  Eng.  L.  &  £q.,  157. 

The  decision  of  the  queen's  bench  is,  of  course,  entitled  to  no  more  weight 
than  what  it  derives  from  the  force  of  its  reasoning  and  the  learning  which  it 
displays  in  support  of  its  opinion ;  and  in  that  view  of  the  subject,  I  see  noth- 
ing to  shake  my  confidence  in  the  instructions  given  to  the  jury  by  the  circuit 
court.  The  principle  upon  which  that  case  was  decided  is  loosely  stated  by 
Lord  Campbell  in  the  opinion  delivered.  In  the  first  portion  of  it,  the  decision 
would  seem  to  be  placed  upon  the  character  of  the  contract,  and  the  necessity 
the  plaintiff  was  under  of  preparing  himself  for  the  service,  before  the  day 
when  be  was  to  enter  upon  its  actual  performance.  In  another  part  of  the 
opinion,  it  would  seem  to  be  placed  on  the  ground  that,  for  aught  that  appeared 
on  the  motion  in  arrest  of  judgment,  it  might  have  been  proved  at  the  trial, 
that  the  defendant  had  put  himself  in  a  condition  to  make  it  impossible  for 
him  to  perform  his  part  of  the  engagement. 

Keitber  of  these  grounds  has  any  application  to  the  case  before  me.  But  in 
the  latter  part  of  the  opinion,  Lord  Campbell  says  that  a  man  who  wrong- 
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folly  renoances  a  contract,  when  he  is  to  do  an  act  at  a  future  day,  may  be  sued 
immediately  for  a  breach  of  it,  without  waiting  for  the  time  stipulated  for  its 
performance.  His  language,  in  this  part  of  bis  opinion,  is  general  enough  to 
apply  to  all  cases  where  an  act  is  to  be  done  by  the  party  on  a  future  day, 
whether  that  act  be  to  render  service  or  deliver  goods  or  pay  money  ;  and  it  is 
upon  this  part  of  the  opinion  that  the  plaintiff  in  this  case  relies  to  support  his 
present  application. 

The  language  of  Lord  Campbell,  in  this  part  of  his  opinion,  is  perhaps  broad 
enough  to  bear  the  construction  which  the  plaintiff  has  put  upon  it.  It  is, 
however,  but  justice  to  him  to  restrict  it  to  contracts  of  the  character  of  which 
he  was  speaking;  and  so,  I  suppose,  he  intended  it.  For  if  he  meant  to  say 
that  a  contract  like  this,  by  which  the  defendant  engaged  to  pay  a  certain  sum 
of  mone}'  on  certain  days,  would  be  broken,  and  might  be  sued  on  immediately, 
if  the  party  gave  notice  that  he  would  not  comply  with  it,  and  intended  to 
dispute  it;  if  such  was  the  doctrine  be  meant  to  announce  in  that  opinion,  it 
cannot  be  maintained  either  upon  principle  or  the  authority  of  adjudged  cases. 
It  has  never  been  supposed  that  notice  to  the  holder  of  a  bond  or  a  promissory 
note  or  bill  of  exchange,  that  the  party  would  not  (from  any  cause)  comply 
with  the  contract,  would  give  to  the  bolder  an  immediate  cause  of  action,  upon 
which  he  might  sue  before  the  time  of  payment  arrived.  If,  therefore,  the 
case  in  the  queen's  bench  had  been  decided  previously  to  the  trial  in  the  cir- 
cuit court,  it  would  not  have  influenced  the  decision,  and  furnishes  no  sufficient 
ground  for  this  application. 

Indeed,  if  I  entertained  upon  reconsideration  some  doubt  as  to  the  correct- 
ness of  the  decision  of  the  circuit  court,  I  should  feel  much  difficulty  in  alter- 
ing the  record,  by  making  an  exception  a  part  of  it,  after  such  a  lapse  of  time, 
and  when  the  defendant  had  every  reason  to  suppose  the  controversy  was 
finally  closed.  The  counsel  who  tried  the  case  for  him,  I  understand,  do  not 
now  consider  themselves  as  authorized  to  appear  in  his  behalf,  and,  therefore, 
decline  interfering;  and  in  a  case  where  it  appears  that  a  good  deal  of  testi- 
mony was  offered,  parol,  as  well  as  written,  I  should  hardly  be  justified  in  cer- 
tifying to  the  supreme  court  a  statement  of  the  evidence,  of  which  I  have  no 
distinct  recollection,  and  in  which  I  might  do  injustice  to  the  defendant.  The 
application  is,  therefore,  refused. 

§  1866.  Where  goods  are  sold  under  a  speeial  contract,  which  has  not  been  fuUj  complied 
with  by  the  plaintiff,  in  other  words,  if  it  remains  executory,  he  must  sue  upon  the  contract. 
But  where  it  has  been  executed  on  his  part,  and  nothing  remains  but  payment,  he  may  sue 
for  goods  sold  and  delivered,  declaring  upon  the  common  counts.  If  the  sale,  accoi-ding  to 
the  terms  of  the  special  contract,  be  upon  credit,  he  cannot  maintain  an  action  upon  the  com- 
mon counts  until  the  term  of  credit  has  expired.  If  the  contract  has  been  partly  p<»rformed, 
and  has  been  abandoned  by  mutual  consent,  or  rescinded  and  become  extinct  by  the  act  of 
the  defendant,  the  plaintiff  may  sue  upon  the  common  courts  for  what  he  has  done  under  the 
special  contract ;  or,  if  that  which  has  been  done  by  the  plaintiff  has  not  been  done  in  the 
stipulated  time  or  manner,  but  has  been  beneficial  to  the  defendant,  and  accepted  and  enjoyed 
by  him,  the  plaintiff  may  declare  upon  the  common  counts  and  recover  the  reasonable  value 
of  the  benefit  the  defendant  has  derived  from  what  he  has  done.     Dawes  v,  Peebles,*  6  Fed. 

R.,  856. 

§  1867.  Where  Tender  refuses  to  deliTer.— Where  the  seller  of  goods  receives  the  pur- 
chase money  at  the  agreed  price,  and  subsequently  refuses  to  deliver  the  goods,  but  converts 
them  to  his  own  use,  an  action  for  money  had  and  received  will  lie  to  recover  back  the 
money.  Counts  for  money  had  and  received  may,  in  such  a  case,  be  joined  with  special 
counts  for  damages  for  the  non-delivery  of  the  goods,  and  evidence  may  be  introduced  under 
both.  And  the  plaintiff  may,  at  his  election,  have  a  judgment  for  damages  or  for  the  price 
with  interest    Nash  v.  Towne,  5  Wall.,  689  (§§  103^-42). 
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§  1868.  Rcpadiation  before  time  of  performance.—  If  one  party  to  an  executory  contract 
repudiates  it  before  the  time  of  performance,  the  other  party  lias  a  right  of  action  immediately. 
(English  authorities  examined  by  Lowell,  J.)    In  re  Wheeler,  2  Low.,  252  (§^  1845-47). 

g  1869.  Suit  brought  before  time  for  performance  has  expired.— In  a  suit  brought  on  the 
20th  of  September  the  declaration  alleged  that  defendant  was  liable  for  breach  of  a  contract 
to  deliver  a  boat,  entered  into  on  the  19th  of  September,  and  "to  be  performed  within  forty 
days  thereafter."  Upon  a  motion  to  arrest  judgment  for  plaintiff  it  was  held  that,  in  this  form 
of  action  for  the  breach  of  a  parol  contract,  time  is  not  material,  and  that  it  was  to  be  pre* 
sumed  that  plaintiff  proved  the  contract  to  have  been  made  at  a  date  prior  to  the  day  laid,  and 
that  a  sufficient  breach  had  been  proved  at  the  trial.    Scull  v.  Higgins,*  Hemp.,  90. 

§  1S70.  General  count  where  contract  is  Bpeeial.— Where  plaintiff  has  performed  his  part 
of  the  contract,  and  defendant  is  bound  to  pay  a  certain  sum  of  money,  plaintiff  may  recover 
on  a  general  count  although  there  was  a  special  contract.    Ames  v.  Le  Rue,*  2  McL.,  216. 

g  1871.  Where  a  special  contract  is  executed,  the  party  performing  may  sue  for  the  amount 
due  him  in  indebitatus  aasumpsit    Brockett  v.  Hammond,  2  Or.  G.  C,  56. 

§  1872.  Action  accruing  upon  the  acceptance  of  the  article  bniit— Failure  to  test — 
Delay  and  non-conformity. —  An  owner  of  a  steamboat  and  an  engine  builder  made  a  contract 
by  which  the  latter  was  to  build  an  engine  of  a  certain  capacity  and  description  and  place  it 
in  the  steamboat  by  a  certain  date.  The  engine  was  to  be  tested  in  a  certain  way  before  it 
should  be  accepted,  and  payments  were  to  be  made  from  time  to  time  as  the  work  progressed. 
The  work  was  not  finished  at  the  time  agreed,  but  the  steamboat  owner  continued  to  super- 
intend the  work  and  make  payments.  Before  the  work  had  been  tested,  the  boat  was  taken 
possession  of  by  the  owner  and  was  run  by  him  regularly.  Held,  that  an  action  by  the 
builder  was  proper  immediately  upon  the  taking  of  the  boat  from  him  by  the  owner,  though 
no  test  was  ever  made ;  that  by  superintending  the  building  and  making  payments  the  owner 
had  estopped  himself  from  asking  damages  for  the  delay,  and  that  having  taken  possession  of 
the  boat  was  liable  to  the  builder  for  the  benefit  actually  derived  by  him,  though  the  work 
was  not  in  all  its  parts  in  perfect  conformity  to  the  specifications.  The  Isaac  Newton«*Abb. 
Adro.,  19. 

g  1878.  Proof  of  performance  of  condition  precedent.—  Where  the  defendant  contracted 
to  do  certain  work  for  the  plaintiff,  and  the  plaintiff  was  to  perform  certain  acts  before  the 
work  should  be  done,  the  plaintiff  cannot  recover  for  a  breach  of  the  contract  unless  he 
shows  the  performance  of  the  precedent  acts.     United  States  v.  Beard,  5  McL.,  448. 

g  1874.  Where  a  contract  contains  mutual  conditions,  a  party  cannot  recover  for  a  breach 
without  showing  performance  or  a  readiness  to  perform  on  his  part.  Darland  v,  Qreenwood, 
1  McC.,  £88. 

§  1875.  Term  of  credit  ceases  on  failure  to  gire  note  as  agreed.—  A  steamboat  owner 
contracted  with  a  boiler  maker  to  hifve  him  build  a  boiler  for  the  boat,  and  promised  to  pay 
him  certain  sums  of  money,  and,  on  completion  of  the  boiler,  to  give  him  his  note  due  in 
three  months.  Not  having  given  his  note  as  agreed,  it  was  held  that  the  term  of  credit  then 
ceased,  and  that  the  amount  became  immediately  due.    The  Highlander,  4  Blatch.,  57. 

g  1876.  Demand. —  Where  a  contract  is  for  the  payment  of  a  specific  sum  in  certain 
property  on  a  certain  date,  no  demand  is  necessary  to  enable  the  payee  to  bring  suit.  Camp» 
bell  V,  Clark,  Hemp.,  68. 

g  1877.  For  work  not  done  in  a  workmanlike  manner.— Under  an  agreement  to  do  cer- 
tain work  in  a  workmanlike  manner,  the  plaintiff  may  recover  though  the  defendant  shows 
that  a  part  of  the  work  was  not  done  in  a  workmanlike  manner.  Yoss  v,  Varden,  1  Or.  C. 
C,  410. 

g  1878.  Sale  conditional  upon  certain  payments—  Failure  to  pay.— If  an  article  sold  is 
to  be  paid  for  in  instalments  in  a  prescribed  manner,  the  property  to  belong  to  the  purchaser 
when  paid  for,  an  action  will  lie  for  a  breach  of  the  contract  if  the  payments  are  not  made 
in'the  time  and  manner  prescribed,  although  the  sale  is  conditional.  Ames  v,  Le  Rue,*  2 
McL..  216. 

g  1879.  Where  acceptance  of  draft  given  in  payment  for  a  horse  is  refiised.- Plaintiff 
sold  a  horse  to  defendant,  who  gave  in  payment  his  draft  on  X  payable  at  a  future  day.  On 
the  day  following  the  sale,  defendant  ordered  X  not  to  pay  the  draft,  and  acceptance  was  re- 
fused. Held,  that  plaintiff  had  no  cause  of  action  until  after  the  time  fixed  for  payment  of 
the  draft.     Magner  v,  Johnston,*  3  Cr.  C.  C,  249. 

g  1»80.  Action  for  balance  formed  by  unpaid  acceptances.—  No  action  lies  in  favor  of  an 
acceptor  to  recover  a  balance  formed  by  acceptances  which  have  not  been  paid.  So  where 
plaintiff  brought  suit  for  an  alleged  balance,  which  was  made  up  in  part  of  drafts  of  defend- 
ant, which  had  been  accepted  by  plaintiff  "  to  be  paid  when  in  funds,"  and  which  had  not  been 
paid  at  the  time  of  suit,  it  was  held  that  there  must  be  judgment  for  defendant.  Parker  v. 
United  States,*  Pet.  O.  C,  262. 
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^  1881.  AotiOB  by  flttlfer  for  serTlees  of  his  minor  son  as  a  sailor  —  Desertion.— A  father 
entered  into  a  contract  by  which  his  minor  son  was  shipped  as  a  sailor  for  a  certain  Toyage. 
During  the  whole  period  of  minority  the  son  did  his  duty  faitiifolly,  but  afterwards  deserted. 
Held,  that  the  father  had  a  right  to  the  son*s  wages  up  to  the  time  of  his  majority.  Coffin  v, 
Shaw,  8  Ware,  84 

§  1882.  Contract  for  ifork  and  materials—  Defense.—  In  an  action  on  a  contract  for  work 
and  materiids,  any  breach  of  the  contract,  or  any  penalty  for  non-performance,  may  be  set 
up  as  a  defense,  even  though  such  damages  are  unliquidated.  Winder  v,  Caldwell,  14  How., 
448. 

§  1888.  Hiring  by  the  Job  and  not  by  the  season  or  monthly.— A  steamboat  engineer 
jjromised,  at  the  solicitation  of  a  blacksmith,  to  employ  him  to  perform  such  labor  in  his  line 
as  was  necessary,  and  did  so  employ  him  on  several  jobs,  the  blacksmith  rendering  his  bill 
monthly.  Held^  that  this  was  not  a  hiring  for  the  season,  and  that  the  Uacksmith  had  a 
right  to  demand  his  pay  at  the  conclusion  of  each  job,  and  could  sue  thereon  immediately, 
and  such  right  was  not  affected  by  his  custom  of  rendering  bills  monthly.  The  Alida, 
Abb.  Adm.,  1S7. 

§  1884.  Covenant  to  pay  certain  notes,  when  In  a  legal  capacity  to  obtain  certain  lands.— 
A.  covenanted  to  pay  certain  notes  as  soon  as  he  should  obtain,  or  be  in  a  l^al  capacity  Uy 
dbtain,  lawful  possession  of  certain  specified  lands.  Held,  that  so  long  as  A.*s  capacity  was 
opposed  by  legal  impediments,  so  long  were  the  rights  of  the  covenantee  suspended ;  but  that 
when  such  impediments  were  removed  the  covenantee's  right  of  action  accrued,  notwith* 
standing  A.  had  put  it  out  of  his  power  to  obtain  possession  of  said  lands  by  giving  a  release 
of  his  rights  thereto.     Bleecker  v.  Bond,*  8  Wash.,  629. 

§  1885.  Note  maturing  according  to  the  terms  of  a  contract —  Where  A.  made  a  note  by 
which  a  certain  sum  was  payable  to  B.  when  the  same  became  due  by  the  terms  of  a  contract 
between  A.  and  B.,  and  B.  made  default  in  the  execution  of  the  contract,  but  finally  finished 
it)  and  A.  executed  a  release  to  B.  for  all  demands,  etc.,  by  reason  of  the  said  default,  held^ 
that  notwithstanding  said  release,  the  note  never  became  due.  Smith  v.  Barker,*  8  Day 
(Conn.),  816. 

X.  Mbasubb  of  Damagbs. 

1.  In  General. 

StnutART  —  Breadi  of  contract  to  keep  sheep;  ^et-aff  for  servieea,  §  1885.—  Faiiurt  to  aceepi  a 
manufactured  article^  §  1887. —  Failure  to  deliver  goods,  §  1888. —  Under  which  of  two  con-- 
tracts  to  be  assessed,  %  1889. —  Bet-off  by  way  of  recoupment,  §  18fM);  bridge  defectivdy 
constructed,  g  1^1,— Failure  to  submit  to  arbitration,  §?$  1893,  1893.— iTw/ettitre  on  deds- 
ion  of  engineer,  §  1894. — Malicious  arrest  in  aggravation  of  damages,  §  1895. —  Failure 
to  deliver  coke  in  certain  quantities  at  certain  times,  §  1898. 

%  1886.  In  an  action  for  improper  performance  of  a  contract  to  keep  certain  sheep  of 
I^intiff's,  defendant  cannot  set  off  against  the  damages  the  value  of  his  services  under  the 
contract.     He  has  a  separate  action  for  such  services.    Crowninshield  v,  Bobinson,  §  1897. 

§  1887,  When  a  certain  specific  article  has  been  ordered  of  the  manufacturer,  and  com- 
pleted according  to  the  order,  the  measure  of  damages  for  failure  to  accept  and  pay  for  it  ia 
the  contract  price  of  the  article.    Bookwalter  v,  Clark,  §^  1898-^9. 

§  1888.  No  damages  are  sustained  by  plaintiff  when  he  can  purchase  goods  like  those 
specified  in  the  contract  sued  on,  at  an  equal  price,  in  equal  quantity  and  at  the  agreed  time 
of  delivery.    Barnard  v.  Conger,  g  1900. 

§  1889.  Defendants  contracted  to  deliver  to  plaintiffs  in  February,  1869,  two  hundred  tons 
of  logwood.  They  failed  to  perform  their  agreement,  but  offered  by  letter  to  deliver  the  log- 
wood in  the  following  June.  Plaintiffs  replied  to  this  letter,  accepting  the  offer,  but  made 
material  changes  in  some  of  its  terms,  and  to  this  letter  defendants  had  not  replied  at  the 
time  suit  was  brought  for  failure  to  deliver  the  logwood,  either  in  February  or  in  June.  The 
case  was  submitted  on  agreed  facts,  and  the  only  question  before  the  court  was,  whether 
damages  should  be  assessed  as  of  February  or  as  of  June.  It  was  held  that  defendants*  sec- 
ond offer  had  never  been  accepted  by  plaintiffs,  and  that  their  modification  of  it  had  never  been 
accepted  by  defendants ;  that  consequently  the  only  contract  between  the  parties  was  that  to 
deliver  the  logwood  in  February,  and  that  damages  must  be  assessed  as  of  that  date.  Snow 
V,  Miles,  §§  1901-1905. 

%  1890.  In  an  action  upon  a  building  contract,  which  imposes  mutual  duties  and  obliga- 
tions, when  there  has  been  a  breach  by  plaintiff  for  which  a  cross  action  might  be  main- 
tained  by  defendants,  any  damages  sustained  by  defendants  by  reason  of  such  breach  may  be 
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set  lip  by  way  of  recoupment.  So  where  plaintiff  sues  for  the  price  upon  a  contract  to  build 
a  bridge,  defendants  are  entitled  to  set  up  any  damages  sustained  by  them  by  rea'^on  of  the 
imperfect  coustruction  of  the  bridge.    Railroad  Co.  v.  Smith,  §§  1906-1908. 

§  1891.  In  an  action  by  contractors  to  recover  the  price  stipulated  for  the  construction  of 
a  railroad  bridge  in  accordance  with  a  submitted  plan  and  tracings,  where  the  company 
sought  to  deduct  from  the  demand,  by  way  of  recoupment,  expenditures  incurred  and  dam- 
ages  sustained  on  account  of  the  defective  execution  of  the  work,  inquiries  in  a  deposition 
offered  as  to  whether  the  structure  and  arrangements  of  the  bridge  caused  any  injury  or 
damage,  hindrance  or  delay  to  the  company  in  running  its  trains,  and  what  number  of  hands 
were  required  to  work  the  drawbridge,  and  what  number  would  be  necessjary  if  it  had  been 
properly  constructed,  were  held  to  furnish  elements  to  the  jury  for  a  just  estimate  of  the 
damages  to  be  recouped,  and  not  to  be  open  to  the  objection  of  relating  to  speculative  dam- 
ages.   Ibid. 

g  1892.  If  the  performance  of  the  condition  for  a  valuation  be  rendered  impossible  by  the 
act  of  the  vendee,  the  price  of  the  thing  sold  must  be  fixed  by  the  jury  on  a  quantum  valebat. 
So  where  defendants  agreed  to  pay  plaintiff  a  certain  sum  for  a  patent  right,  and  an  addi- 
tional sum  should  the  patent  prove  valuable,  and  agreed  to  submit  to  arbitrators  the  question 
of  how  much,  if  anything,  the  additional  sum  should  be,  but  afterwards  broke  this  agree- 
ment, it  was  held  that  plaintiff  was  entitled  to  recover  the  value  of  his  patent  in  an  action  at 
law,  the  damages  to  be  assessed  by  the  jury.    Humaston  v.  Telegraph  Co.,  g  1909. 

g  1893.  If  the  vendee  of  a  patent  right  agrees  to  pay  in  certain  corporate  stock  the  value 
of  the  invention,  if  any,  beyond  an  amount  already  paid,  to  be  fixed  by  arbitrators,  refuses 
to  submit  to  the  arbitration,  and  is  sued  for  a  breach  of  the  contract,  the  plaintiff  being  lim- 
ited in  his  recovery  to  the  value  of  his  invention  when  sold,  evidence  of  the  value  of  the 
shares  of  stock  is  only  admissible  as  tending  to  show  the  estimate  put  upon  the  property  by 
the  parties  at  the  time  of  the  bargain,  and  evidence  of  the  value  of  the  stock  at  any  other 
time  than  that  of  the  contract  is  inadmissible.     Ibid, 

g  1894.  If  an  agreement  between  acorpot-atidkl  and  a  contractor,  for  the  construction  by  the 
latter  for  the  former  of  a  public  work,  contains  an  express  provision  that  if  the  work  is  not 
prosecuted  in  such  a  way  as  to  insure  its  completion  within  the  time  stated,  the  engineer  of 
the  corporation  may  declare  the  contract  forfeited,  and  take  possession  of  the  unfinished 
work  in  behalf  of  the  corporation,  the  parties  are  bound  by  the  decision  of  the  engineer,  if 
made  in  good  faith;  and  the  contractor  has  no  claim  for  damages  arising  from  a  forfeiture  de- 
olared  by  tbe  engineer,  unless  done  through  fraudulent  motives  on  the  part  of  the  engineer 
and  the  corporation.  In  no  aspect  of  the  case  can  the  contractor  be  said  to  be  damaged,  if  by 
retaining  the  work  he  would  have  realized  no  profit,  or  would  have  actually  sustained  a  loss. 
Culbertson  t;.  Ellis,  ^g  1910-16. 

g  189o«  If  the  defendant,  as  a  means  of  procuring  a  forfeiture  of  his  contract  with  the 
plaintiff  (a  third  person  having  the  power  of  declaring  such  forfeiture  for  a  certain  cause), 
maliciously  and  without  probable  cause  procures  the  arrest  and  imprisonment  of  the  plaint- 
iff, this  fact  may  be  taken  into  consideration  in  aggravation  of  the  damages,  in  an  action 
brought  on  account  of  the  forfeiture.    Ibid. 

g  1898.  Tlie  measure  of  damages  for  breach  of  a  contract  to  deliver  coke,  in  certain  quan- 
tities, at  certain  times,  is  the  difference  between  the  contract  price  and  the  mskrket  price  of 
the  same  article  at  the  place  of  delivery,  and  at  the  several  dates  when  the  several  deliveries 
should  have  been  made  under  the  contract,  and  not  the  difference  between  the  contract  price 
and  the  price  agreed  to  be  paid  to  a  third  party  in  a  new  contract  to  furnish  coke  for  the  rest 
of  the  time.    Missouri  Furnace  Co.  v.  Cochran,  g  1917. 

[KoTBS.— See  gg  1918-1984.] 

CROWNINSHIELD  v.  ROBINSON. 
(Circuit  Court  for  New  Hampshire:  1  Mason,  98-96.     1816.) 

Statement  of  Facts. —  AMumpsit  upon  a  special  written  contract  for  keep- 
ing one  hundred  sheep  of  the  plaintifiF  for  one  year,  at  a  stipulated  price.  The 
breach  alleged  was,  that  by  reason  of  tbe  negligence  of  the  defendants,  etc., 
tbe  sheep  were  greatly  injured,  and  some  died.  The  cause  was  tried  upon  tbe 
general  issue.  Counsel  for  the  defendants  contended  that  if  the  jury  should 
be  satisfied  that  tbe  plaintiff  was  entitled  to  damages  they  ought  to  deduct 
fix>m  such  damages  tbe  amount  which,  under  a  quantum  meruit^  or  by  the 
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Stipulations  of  the  contract,  the  defendants  would  be  entitled  to  recover  for 
the  keeping  of  the  sheep;  and  if  this  sum  was  equal  to  the  damages  sustained, 
they  ought  to  return  a  verdict  for  the  defendants. 

§  1 8 1)7 •  In  an  action  for  the  imj^oper  performance  of  a  contract  the  defend- 
ant cannot  set  off  against  the  damages  the  value  of  his  services  undsr  the  oontracL 
lie  has  a  separate  right  of  action  for  siich  services. 

Opinion  by  the  Coubt. 

We  are  fully  aware  of  the  opinions  which  have  been  entertained  in  the 
English  courts  upon  this  subject,  and  of  the  strong  leaning  of  the  later  author- 
ities in  favor  of  the  doctrine  of  the  defendants'  counsel.  But,  in  oar  judgment, 
the  true  rule  under  the  circumstances  of  this  case  is,  to  estimate  the  full  value 
of  the  plaintiff's  damages,  without  taking  into  the  account  the  possible  claims 
of  the  defendants  for  the  keeping  of  the  sheep.  If  the  defendants  are  entitled 
to  anything  for  the  keeping,  they  may  recover  it  in  another  form  of  action,  to 
the  extent  to  which  they  can  show  a  performance  of  their  contract,  and  a  ben- 
efit derived  by  the  plaintiff.  A  recovery  in  this  action  would  be  no  necessary 
bar  to  such  a  suit;  and,  therefore,  the  plaintiff  might  be  doubly  charged,  if 
the  deduction  were  now  made.  Besides,  if  the  defendant  were  entitled  to  a 
meritorious  compensation,  equal  to  the  injury  sustained  by  the  plaintiff,  then, 
upon  the  ground  stated,  notwithstanding  such  injury,  the  verdict  of  the  jury 
ought  to  be,  that  the  defendant  is  not  guilty,  which  would  throw  the  costs  of 
the  suit  upon  the  plaintiff;  and  certainly,  in  that  event,  a  judgment  for  the 
defendant  in  this  action  would  be  no  bar  to  an  action  on  a  qiuintum  meruit  for 
keeping  the  sheep;  for  it  never  could  judicially  appear  that  the  former  verdict 
was  given  upon  this  special  ground,  and  not  upon  the  ground  that  the  plaintiff 
had  sustained  no  injury.  The  verdict  would  affirm  nothing,  but  a  general  find- 
ing in  favor  of  the  defendant,  and  the  private  grounds  upon  which  the  jury 
proceeded  could  never  be  a  fit  subject  of  inquiry,  even  supposing,  what  might 
well  be  doubted,  that  they  were  all  agreed  on  the  same  grounds.  After  a 
good  deal  of  reflection  on  the  subject  we  think  it  safest,  though  the  point  is 
certainly  not  free  from  difficulty,  to  adhere  to  the  old  doctrine,  and  to  confine 
the  later  doctrine  to  such  cases  only,  where  it  is  incontestable  that  the  parties 
cannot  be  prejudiced.  It  is  at  most  an  equitable  offset,  which  ought  not  to  be 
admitted  when  it  may  work  against  equity.  The  case  might  have  admitted  of 
a  very  different  consideration  if  the  present  defendants  had  brought  an  action 
upon  the  contract  for  compensation  for  keeping  the  sheep;  for  to  such  an 
action,  gross  negligence  and  injury  would  be  a  complete  defense,  since  they 
would  establish  the  fact  of  a  non-performance  of  the  contract  according  to  the 
express  engagement  of  the  defendants.  And  even  oh  a  qiuintum  meruit  such 
negligence  or  injury  might,  under  circumstances,  constitute  a  bar  to  the  action, 
or  be  proper  evidence  to  reduce  the  amount  of  the  compensation.  (Yerdict 
for  the  plaintiff.) 

BOOKW ALTER  v.  CLARK. 
(Circuit  Court  for  Wisconsin:  10  Federal  Reporter,  79a-79a     1883.) 

Opinion  by  Bunn,  D.  J. 

Statement  op  Facts. —  This  case  was  tried  before  the  court  without  a  jury,  a 

jury  having  been  waived  by  the  consent  of  parties  in  open  court.     There  is  no 

dispute  about  the  facts.     On  December  17,  18S0,  defendants  made  an  order  in 
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writing  upon  the  plaintiffs,  signed  by  them,  which  was  delivered  to  and 
accepted  by  the  plaintiffs,  as  follows : 

"Wausait,  Wisconsin,  December  17,  1880. 
**  James  Leffel  ds  Co,,  Springfield^  Ohio: 

"  You  will  please  manufacture  and  ship  to  the  undersigned,  at  Wausau,  Wis- 
consin, Marathon  county,  one  of  your  sixty-six-inch  Leffel  water-wheels,  running 
with  saw.  Bore  top  half  of  coupling  five  and  seven-eighths.  Wheel  to  be 
shipped  by  the  15th  day  of  February,  1881.  To  drive  gang-mill  situated  ia 
Wausau,  Wisconsin,  and  displaces wheel  under  ten  feet  head  and  fall. 

''In  consideration  of  which  the  undersigned  agree  to  pay,  with  exchange, 
besides  freight  from  manufactory,  thjB  sum  of  $950;  $300  cash,  balance  in  good 
notes,  drawing  seven  per  cent,  interest,  payable  in  six  and  nine  months  from 
date  of  shipment.  After  the  wheel  has  run  thirty  days,  they  want  privilege  of 
taking  up  notes  at  a  discount  of  three  per  cent. 

[Signed]  "  Clark,  Ireland  &  Co.,  Wausau,  Wisconsin." 

This  order  was,  on  the  day  of  its  date,  delivered  by  defendants  to  D.  J.  Mur- 
ray, residing  at  Wausau,  who  was  acting  as  local  agent  of  plaintiffs  in  taking 
orders  for  plaintiffs  for  the  manufacture  of  machinery,  and  forwarded  by 
him  on  the  next  day  to  the  plaintiffs,  at  Springfield,  Ohio,  who  received  it 
by  due  course,  of  mail,  on  December  20Lh,  and  on  that  day  or  the  next  pro- 
ceeded to  manufacture  the  wheel,  which  they  completed  according  to  con* 
tract  in  about  twelve  or  fifteen  days  from  the  receipt  of  the  order,  and  on  the 
13th  of  January  shipped  it  to  the  defendants,  at  Wausau,  according  to  the 
directions  in  the  order,  notifying  defendants  of  its  shipment,  and  inclosing 
blank  notes  for  them  to  sign  and  return.  The  wheel  reached  the  railroad  depot 
in  Wausau  by  due  course  of  freight,  when  the  defendants  saw  and  bad  a  chance 
to  inspect  the  same;  but  they  refused  to  receive  the  wheel  or  to  pay  the  pur- 
chase price.  This  action  is  brought,  setting  forth  all  the  facts,  to  recover  the 
amount  of  the  contract  price  of  the  machinery,  either  as  upon  a  sale  and  delivery 
of  the  goods  manufactured,  or  as  damages  for  non-performance  of  the  contract 
on  defendants^  part. 

.  Defendant  John  Clark  testifies  that  about  December  20th  he  went  to  the 
agent,  Murray,  who  had  taken  the  order,  and  told  him  that  he  was  negotiating 
with  0.  P.  Hazleton  for  a  second-band  wheel,  and  wanted  him  to  bold  on  to 
the  order,  and  told  Murray  to  write  to  plaintiffs  at  Springfield  to  delay  the 
manufacture.     On  December  30th  Murray  wrote  as  follows  to  plaintiffs: 

"  Wausau,  Wisconsin,  December  30,  1880. 

"Gents:  Messrs.  Clark,  Ireland  &  Co.  came  here  and  requested  me  to  write 
you  and  say  they  think  some  of  purchasing  a  second-hand  wheel,  and  would 
ask  you  to  hold  on  with  the  order  for  the  sixty-six-inch  wheel.  You  had  bet- 
ter write  them.     The  matter  is  in  your  hands. 

'*  Yours  truly,  D.  J.  Murray." 

This  letter  was  received  by  the  plaintiffs  at  Springfield  on  January  3d,  and 
an  answer  by  letter  returned  by  them  on  that  day  to  defendants  stating  that 
they  were  not  willing,  under  the  circumstances,  that  defendants  should  pur- 
chase anything  but  the  Leffel  wheel,  and  that  they  were  not  disposed  to  give 
up  a  contract  upon  which  they  had  already  done  considerable  work;  that  they 
expected  to  complete  and  ship  their  wheel  at  the  time  agreed  in  the  contract. 
The  wheel  at  this  time  was  in  course  of  manufacture,  and  about  half  done. 
This  letter  was  received  by  the  defendants  at  Wausau  on  January  5tb,  and  on 
that  day  they  wrote  themselves  to  the  plaintiffs  as  follows: 
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"  Waubau,  WificoNsiN,  January  5,  1881. 
"  James  Leffel  <&  Co.y  Springfield^  Ohio: 

"  Sms  —  Youre  of  the  3d  received.  We  ordered  through  Mr.  Murray,  your 
agent,  a  wheel,  and  a  day  or  two  after  we  told  hini  to  notify  you  to  hold  oo 
with  the  order,  as  we  were  not  positive  we  wanted  it.  You  sold  C.  P.  Hazel- 
tine  &  Co.  a  wheel  of  that  size  and  kind  which  ho  designs  to  take  out  and  use 
steam  instead,  and  we  have  been  negotiating  with  them  for  the  wheel,  pinions, 
core-wheel  and  shafting;  and,  if  he  finally  concludes  to  put  in  steam,  we  shall 
buy  of  him,  and  do  not  want  your  wheel;  and,  if  be  does  not  make  the  con- 
templated change,  we  want  the  wheel  of  you.  If  *you  want  to  deal  that  way, 
all  right;  if  not,  you  can  consider  the  order  countermanded  now,  and  we  will 
take  our  chances  of  getting  a  wheel  that  will  suit  as  well  as  yours.  The  wheel 
Mr.  Hazeliine  bas  got  is  your  make  of  wheel,  and  if  he  does  not  want  to  use 
it  you  had  not  ought  to  stop  his  selling  it  by  crowding.  Will  let  you  know 
withiti  ten  days  the  result  of  trade  with  Hazeltine. 

"Yours,  respectfully,  Clark,  Ibeland  &  Co." 

When  this  letter  was  received  by  the  plaintiffs,  on  January  8th,  the  wheel 
was  nearly  completed.  The  plaintiffs'  testimony  shows  that  this  wheel  was 
Unusually  large,  and  they  did  not  keep  such  in  stock,  and  only  made  them  to 
order;  that  forty -four  inch  wheels  were  as  large  as  they  kept  in  stock,  and  that 
it  was  only  occasionally  iixd.t  they  had  an  order  for  so  large  a  one  as  this;  that 
it  consisted  of  some  twenty  large  castings  and  a  great  many  small  pieces,  and 
that  it  would  ordinarily  require  considerable  change  to  fit  another  customer  if 
they  fonnd  one  wanting  so  large  a  one;  that  some  of  the  wheels  ran  with  and 
some  against  the  saw,  and  that  a  wheel  made  to  run  with  the  saw  could  not  be 
made  to  fit  with  machinery  that  was  intended  for  the  other  kind. 

%  1 898*  The  measure  of  damages  in  the  case  at  bar  is  the  contract  price  of  the 
wheel'. 

The  defendants  had  ample  opportunity. to  inspect  the  machinery  at  Wausaa, 
and  there  is  no  point  made  that  it  is  not  manufactured  in  all  respects  and 
shipped  according  to  the  contract.  It  is  admitted  also  that  defendants  have 
broken  their  own  contract  in  toto;  but  they  insist  that  the  plaintiffs  are  not 
entitled  to  recover  the  full  value  of  the  machinery,  but  only  the  difference  be- 
tween the  contract  price  and  market  price,  leaving  the  wheel  for  plaintiffs  to 
dispose  of  as  best  they  may,  and  that  they  are  not  entitled  to  recover  at  all  in 
this  suit. 

§  1899.  Cfircumstances  under  which  one  who  has  fulfilled  his  contract  and 
made  and  tendered  the  article  in  question  is  entitled  to  t/ie  contract  price  as  the 
measure  of  his  damages. 

But  whether  or  not  that  rule  be  more  properly  applicable  in  cases  of  stocks 
or  ordinary  merchandise  already  in  existence  when  the  contract  is  made,  and 
which  has  some  certain  market  value,  it  seems  quite  clear  to  me  that  it  is  not 
the  one  which  metes  out  the  most  exact  justice  between  the  contracting  par- 
ties in  a  case  of  this  kind,  or  which  is  best  sustained  by  reason  or  authority. 
In  the  first  class  of  cases  the  authorities  are  decided;  some  holding,  as  in 
Tborndike  v.  Locke,  98  Mass.,  — ,  and  Pearson  v.  Mason,  120  Mass.,  53,  that 
the  vendor  of  the  goods,  upon  tender  made  of  delivery  and  refusal  to  receive, 
may  leave  the  goods  with  the  vendee  or  with  some  person  for  him,  and  recover 
the  contract  price ;  or  that  he  may  keep  the  goods  and  recover  as  damages  the 
difference  between  the  contract  price  and  the  market  value  at  the  time  of  the 
breach ;  or  that  he  may  resell  the  goods  and  charge  his  vendee  with  the  differ- 
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enoe  between  the  selling  and  contract  prices;  while  other  cases,  as  in  Gordon  v, 
Norris,  49  N.  H.,  376,  confine  the  vendor  to  the  last  two  remedies  named,  and 
deny  him  the  first,  on  the  ground  that  the  defendant  refusing  to  accept,  no  title 
passes,  and  the  vendors  cannot  have  the  goods  and  their  value. 

But  where  a  person  orders  an  article  to  be  manufactured  according  to  a  cer- 
tain measure,  pattern  or  style,  as  a  suit  of  clothes,  or  a  carriage,  or  a  steam- 
engine,  here,  I  think,  the  weight  of  authority  and  the  best  reason  concur  that 
the  manufacturer,  after  he  has  completed  his  oontraet  and  tendered  the  article, 
is  entitled  to  recover  the  contract  price.  The  reason  for  the  distinction  is  that 
in  such  a  case  there  is  presumably  no  certain  market  value  for  goods  made  ac- 
cording to  such  a  specific  order,  and  that  the  manufacturer  having  done  all  that 
is  required  of  him  to  do  to  entitle  him  to  the  full  benefit  of  his  contract,  he 
cannot,  with  any  certainty,  have  this  full  benefit  in. any  other  way.  If  he  was 
required  to  resell  an  article  of  this  kind  before  he  could  maintain  his  action, 
he  might  be  compelled  to  wait  until  the  vendee  should  become  irresponsible, 
and  the  article  might  have  no  market  value,  or  no  appreciable  value  at  all,  for 
any  other  person  except  the  one  ordering.  In  such  a  case  it  seems  more  just  and 
equitable  that  the  loss  and  inconvenience  of  having  a  cumbrous  article  like  the 
one  in  suit  on  hand  for  sale,  and  taking  the  chances  of  finding  a  purchaser, 
should  fall  upon  the  party  who  is  in  fault  in  not  fulfilling  his  contract,  rather 
than  upon  the  party  who  is  in  no  fault,  and  is  claiming  nothing  but  just  what 
the  other  part}^  has  agreed  to  do. 

It  may  be  that  if  the  defendants  had  countermanded  the  order  before  any 
work  had  been  done,  and  especially  if  they  had  also  tendered  to  the  plaintiffs 
the  fair  profits  of  the  manufacture,  that  it  would  have  been  the  duty  of  the 
plaintiffs  to  have  desisted  from  going  on  with  the  work.  But  when  the  letter 
from  Mr.  Murray  was  received  the  work  was  in  progress  and  about  half  com- 
pleted ;  besides,  the  defendants  did  not  remand  their  order,  nor  in  any  way 
attempt  to  rescind  their  contract,  but  simply  requested  the  plaintiffs  to  delay 
the  manufacture  until  they  could  have  time  to  see  if  they  could  consummate  a 
trade  with  another  party  to  better  advantage.  If  they  could  not,  they  still 
wanted  the  wheel.  It  is  evident  that  the  plaintiffs  were  not  bound  to  delay 
the  manufacture  for  such  a  purpose.  If  it  takes  two  to  make  a  contract,  it 
also  takes  two  to  rescind  or  modify  one.  I  think  the  plaintiffs  were  justified 
in  continuing  the  work,  and  shipping  the  wheel  according  to  the  terms  of  the 
contract. 

Many  of  the  cases  on  this  subject  turn  upon  a  mere  question  of  pleading; 
or  whether,  where  there  is  no  delivery  and  no  title  passes,  the  vendor  can 
maintain  assumpsit  for  the  purchase  price  <is  upon  a  sale.  There  is  no  question 
of  that  kind  here.  The  facts  are  all  set  up,  and  the  plaintiffs  are  entitled  to 
such  relief  as  the  facts  seem  to  justify,  whether  it  be  a  judgment  for  the  pur- 
chase price,  as  in  assumpsit,  or  for  damages  for  a  non-fulfillment  of  the  con- 
tract on  defendants'  part.  And  the  case  does  not  turn,  in  my  judgment,  upon 
the  question  as  to  whether  the  title  to  the  goods  has  passed  from  plaintiffs  to 
defendants.  If  the  plaintiffs  have  fulfilled  their  contract,  and  delivered  or 
tendered  delivery,  this  is  all  they  can  do;  and  if  defendants  refuse  to  accept 
the  goods,  and  baing  made  to  order,  they  are,  presumably,  not  marketable, 
I  think  the  plaintiffs  are  entitled  to  recover,  as  their  true  measure  of  dam- 
ages for  non-fulfillment,  the  contract  price  of  the  article,  though  it  be  con- 
ceded that  no  title  has  passed.  The  title,  I  think,  in  such  cases  would  oass 
upon  the  rendition  of  judgment. 
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But  is  it  clear  that  no  title  has  passed?  It  is  shown  that  the  ^beel  was 
manafactured  and  shipped  on  board  the  cars  at  Springfield  according  to  the 
contract.  This  was  all  the  plaintiffs  coald  do,  and  it  seems  to  be  the  delivery 
contemplated  by  the  parties;  and  as  further  confirmation  of  this,  they  provide 
for  interest  on  the  notes  from  the  day  of  shipment  at  Springfield.  Undoubt- 
edly the  defendants  had  the  right  to  inspect  the  goods  upon  their  arrival  at 
Wausau,  and  upon  such  inspection,  if  they  found  them  not  in  compliance  with 
contract,  they  would  not  be  bound  to  pay  for  them.  But,  as  the  case  stands, 
it  is  just  the  same  as  if  defendants  had  inspected  them,  and  found  them  in 
compliance.  They  had  the  opportunity  to  inspect  them,  and  they  make  ho 
point  that  the  goods  are  not  perfect,  but  only  that  they  had  changed  or  might 
change  their  minds  about  wanting  them,  and  had  notified  the  plaintiffs  to 
withhold  the  manufacture  until  further  orders.  The  general  rule  is,  in  such 
cases,  that  no  title  passes  until  the  goods  are  manufactured  and  delivered,  or 
are  ready  for  delivery.  These  were  certainly  ready  for  delivery,  and  I  think  it 
not  at  all  clear  that  they  were  not  delivered  when  shipped  at  Springfield,  sub- 
ject only  to  defendants'  right  of  inspection  and  rejection  of  the  goods  at 
Wausau,  in  case  they  should  be  found  not  to  comply  with  the  contract.  How- 
ever this  may  be,  I  think  the  plaintiffs  entitled  to  recover  the  contract  price  of 
the  goods,  with  interest  at  seven  per  cent,  from  the  time  of  shipment.  Bement 
V.  Smith,  15  Wend.,  493;  Ballentine  v,  Robinson,  46  Penn.  St.,  177;  Shawhan  tJ. 
Yanpest,  15  Am.  Law  Eeg.  (N.  S.),  153. 

In  this  last  case,  which  was  recently  decided  by  the  supreme  court  of  Ohio, 
the  authorities  are  so  fully  and  ably  reviewed  that  no  further  discussion  of 
them  seems  necessary. 

BARNARD  v.  CONGER, 
(arcuit  Court  for  Michigan:  6  McLean,  497-499.    1855.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  founded  upon  a  contract  for  the  deliv- 
ery of  five  hundred  thousand  feet  of  lumber  at  Albany,  in  New  York,  at  cer- 
tain prices  stipulated,  dated  19th  of  April,  1854;  to  be  delivered  the  same  year, 
before  the  close  of  navigation.  Of  the  first  and  second  quality  the  defendant 
was  permitted  to  deliver,  at  the  prices  stated,  as  he  might  choose.  Thirty-two 
dollars  for  the  clear,  per  thousand  feet,  and  $24  for  the  second  quality.  Two 
hundred  thousand  feet  of  said  lumber  which  may  be  delivered  shall  be  counted 
at  $2  per  thousand  feet  less  than  the  prices  above  named,  in  consideration  that 
the  said  Barnard  &  Son  advanced  to  said  Conger  on  the  contract  the  sum  of 
$3,000,  they  charging  interest  on  said  advance  from  the  payment  until  the 
money  shall  be  repaid  by  the  delivery  of  that  amount  of  lumber.  The  delivery 
to  be  made  at  the  plaintifiF's  wharf  in  Albany.  It  was  proved  that,  in  the  sum- 
mer and  fall  of  1854,  the  market  price  of  clear  lumber  was  $35  per  thousand 
feet;  $27  per  thousand  for  the  second  quality.  Other  witnesses  stated  that,  in 
September  and  October,  1854,  lumber  sold,  first  quality  for  $34  per  thousand, 
and  second  quality  for  $24.  Boat  loads  sold,  at  first  quality,  $32;  second 
quality,  from  twenty-two  to  twenty-three  dollars  per  thousand. 

§  1  900.  Measure  of  damages  on  breach  of  contract    No  loss,  no  damages. 

The  court  instructed  the  jury  that,  if  lumber  embraced  by  the  contract  was 

worth  more  in  the  market  in  Albany  than  the  prices  stipulated  in  the  contract 

to  be  paid  to  the  defendant,  at  the  period  within  which  the  lumber  was  to  be 
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delivered,  the  plaintiff  was  entitled  to  recover,  by  way  of  damages,  the  differ- 
ence. But  if  the  price  of  lumber  in  the  Albany  market  was  as  low  or  lower 
than  the  prices  agreed  to  be  paid  by  the  plaintiff,  he  suffered  no  damage  by  the 
failure  of  the  defendant.  If  the  plaintiff,  with  the  money  in  hand,  could,  in 
the  market  at  Albany,  purchase  lumber  at  the  same  price  that  he  had  agreed 
to  pay  the  defendant,  he  was  entitled  to  no  compensation,  as  be  sustained  no  loss. 
A  sale  of  lumber  in  small  quantities,  or  by  retail,  will  not  fix  the  prices  in 
the  present  case;  nor  would  prices  paid  for  a  much  larger  amount  than  is 
named  in  the  contract  fix  the  price.  This  would  bring  down  the  price  too  low, 
while  the  retail  price  would  place  it  too  high.  The  true  rule  will  be  found  in  such 
quantities  as  provided  for  in  the  contract;  and,  if  you  shall  find  that  a  purchase 
could  have  been  made  by  the  plaintiff,  at  the  time  the  defendant  should  have 
delivered  the  lumber,  at  the  contract  or  a  less  price  than  that  agreed  to  be  paid 
at  the  place  of  delivery,  the  plaintiff  is  entitled  to  no  damages.  The  $3,000 
advanced,  with  the  interest,  it  is  understood,  will  be  satisfactorily  arranged. 

SNOW  V.  MILES. 
(Circuit  Court  for  Rhode  Island:  8  Clifford,  60S-614.     1873.) 

Statement  op  Facts, —  Defendant  agreed  to  deliver  in  February,  1869,  two 
hundred  tons  of  logwood  to  plaintiffs,  but  failed  to  perform  his  contract.  Sub- 
sequently he  offered  by  letter  to  deliver  the  logwood  in  the  following  June;  to 
this  letter  plaintiffs  replied,  accepting  the  offer,  but  with  material  modifications 
of  it;  defendant  had  not  replied  to  this  letter  at  the  time  suit  was  brought. 
The  declaration  alleged  a  breach  of  the  contract  to  deliver  in  February,  and 
also  a  breach  of  the  contract  to  deliver  in  June.  The  case  was  submitted  to 
the  court  upon  agreed  facts. 

Opinion  by  Clifford,  J. 

Damages  are  claimed  in  the  first  count  for  the  breach  of  the  contract  made 
on  the  13tb  of  May,  1869,  for  the  delivery  of  two  hundred  tons  of  logwood  in 
the  month  of  June  following;  but  the  declaration  contains  a  second  count,  in 
which  the  original  contract  is  set  forth  according  to  its  tenor  and  effect,  and 
which  contains  the  further  allegation  that  the  time  for  the  delivery  of  the  log- 
wood was  subsequently  postponed,  and  the  breach  alleged  is  that  the  defend- 
ant did  not  deliver  the  same  during  the  month  of  June,  as  stipulated  between 
the  parties  in  the  form  of  the  contract  as  modified ;  appended  to  the  special 
counts  are  counts  also  for  goods  sold  and  delivered,  and  the  common  counts. 

Argument  to  show  that  the  defendant  was  guilty  of  a  breach  of  his  contract 
is  unnecessary,  as  that  is  admitted.  The  only  question  of  much  importance 
submitted  to  the  court  in  the  agreed  statement  being,  whether  the  damages  of 
the  plaintiffs  shall  be  assessed  as  of  the  15th  of  February  next  after  the  date 
of  the  original  contract,  or  as  of  the  30th  of  June  of  the  same  year.  It  is  ad- 
mitted by  the  defendant  that  he  is  liable  for  a  breach  of  his  contract,  the  only 
question  being  whether  tbe  damages  shall  be  the  difference  between  contract 
price  and  the  market  value  of  the  logwood  in  February,  1869,  or  the  June  of 
the  same  year.  Some  doubts  are  expressed,  by  the  defendant  whether  the 
declaration  is  sufficient  to  warrant  a  judgment  for  the  plaintiffs  if  the  court 
adopts  the  first  theory,  which,  as  he  contends,  is  the  only  theory  the  facts  will 
sustain;  but  the  court  is  of  the  opinion  that  those  doubts  are  without  any 
foundation,  as  the  agreed  statement  in  terms  submits  that  question  to  the 
determination  of  the  court. 
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§  1901.  Submimon  on  agreed  statement  of  facts  waives  ejections  to  form  af 
€Ufiion. 

Objections  to  the  form  of  the  action  are  usually  considered  as  waived  by 
submitting  the  case  to  the  decision  of  the  court  upon  an  agreed  statement  of 
facts,  unless  such  objections  are  expressly  reserved  for  the  consideration  of  tb^ 
tribunal  to  which  the  submission  is  made.  Ellsworth  v.  Brewer,  11  Pick.,  318; 
Kimball  v.  Preston,  2  Gray,  567;  Scudder  v.  Worster,  11  Cush.,  574.  But  it  is 
not  necessary  to  resort  to  that  well  settled  rule  of  practice  iu  this  case,  because 
it  is  expressly  stipulated  between  the  parties  that  the  question  for  the  deter- 
mination of  the  court  is  whether  the  damages  shall  be  computed  as  of  the  date 
first  mentioned  or  of  the  second  date,  which  is  all  that  need  be  said  upon  the 
subject.  Suppose  that  is  so,  then  the  defendant  admits  that  he  is  liable  in  dam- 
ages for  the  difference  between  the  contract  price  of  the  logwood  and  the 
market  price  of  the  article  on  the  15th  of  February,  when  he  contracted  to  de- 
liver it  to  the  plaintiffs.  Large  damages,  however,  are  dakned  by  the  pUintt- 
iffs,  as  the  market  price  of  the  article  increased  before  the  30th  of  June  in  the 
same  year,  when,  as  they  contend,  the  breach  of  contract  actually  took  place. 

§  19U3.  Jiule  as  to  contracts  by  letter  and  their  authentication  by  revenvs 
stamps. 

Their  theory  is  that  the  time  for  the  delivery  was  extended,  by  mat«al  con- 
sent of  the  parties,  from  the  15th  of  February  to  the  30th  of  June,  as  evi- 
denced by  the  correspondence.  Two  answers  are  made  by  the  defendant  to 
that  proposition:  1st.  He  contends  that  it  amounts  to  a  new  contract,  and  that 
it  cannot  be  supported  as  a  new  contract,  as  the  letters  composing  the  corre- 
spondence are  without  the  requisite  stamps.  2d.  His  second  proposition  is, 
that  the  theory  is  not  supported  by  the  true  constroctioa  of  the  letters, 
1st.  Strong  doubts  are  entertained  whether  letters  of  the  kind  are  required  to 
be  stamped,  as  no  one  of  them  contains  a  contract;  but  the  better  answer  to 
the  objection  in  this  ease  is,  that  the  letters  are  not  offered  to  prove  a  new  con- 
tract, but  only  to  show  that  the  condition  of  the  subsisting  contract  between 
the  parties  was  waived ;  but  if  it  were  otJierwise,  the  objection  cannot  prevail, 
as  the  act  of  congress  does  not  make  the  contract  void  for  want  of  a  stamp. 
Contracts  not  stamped  are  not  admissible  in  evidence;  but  the  objection  in  this 
case  comes  too  late,  as  the  letters,  without  any  objection  or  reservation  of  any 
kind,  are  annexed  to  and  made  a  part  of  the  statement  of  facts,  and  most  there- 
fore be  considered  as  before  the  court  by  the  consent  of  both  parties,  as  evi- 
dence in  the  case. 

§  1 903.  Liability  as  affected  by  payment  of  m/mey  into  court 

Before  discussing  the  second  question,  it  may  be  important  to  inquire 
whetLer  the  act  of  defendant  in  paying  money  into  court  admits  the  claim  of 
the  plaintiffs,  as  set  forth  in  the  second  special  count.  It  appears  that  the  de- 
fendant, at  the  return  term,  under  the  common  rule,  paid  $400  into  court,  and 
the  plaintiffs,  four  days  before  the  agreed  statement  of  facts  was  signed,  took 
the  same  out  of  court.  Serious  question  would  arise  if  the  writ  contained 
only  the  special  count,  alleging  the  breach  in  June,  whether  that  payment  into 
court,  under  the  common  rule,  did  not  admit  the  breach  as  alleged,  and  entitle 
the  plaintiffs  to  a  judgment  on  that  count.  Besides  the  special. counts,  how- 
ever, the  declaration  contains  a  general  count  of  indebitatus  assumpsit^  and  the 
common  counts  in  such  a  case.  The  better  opinion,  as  tested  by  more  recent 
authorities,  is,  that  the  payment  of  money  into  court  is  not  an  admission  of  all 
the  counts  in  the  declaration.     Where  there  is  a  count  on  a  special  contract,  to- 
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gether  with  the  general  iiidehitatxM  coants,  the  payment  of  money,  generally, 
upon  the  whole  declaration,  says  Phillips,  is  an  admission  of  the  defendant's 
liability  upon  the  special  count,  and  there  are  other  authorities  to  the  same 
effebt.  1  Phil.  Ev.,  4,  Am.  Ed.  by  Edwards,  788;  Jones  r.  Hoar,  5  Pick.,  290; 
Huntington  v,  American  Bank,  6  Pick.,  347.  Undoubtedly  the  rule  is  so  where 
a  special  cause  of  action  only  is  set  out  in  the  declaration ;  but  the  rule  is  now 
well  settled  otherwise,  where  the  declaration,  as  in  the  present  case,  contains 
the  general  counts  in  addition  to  a  special  count  which  may  include  man}** 
causes  of  action,  as  the  defendant,  in  such  cases,. by  payment  of  money  into 
court,  does  not  admit  any  specific  contract,  the  only  effect  being  that  he  admits 
a  liability  on  some  one  or  more  of  the  causes  of  action  set  out  in  the  declara- 
tion, not  exceeding  the  amount  paid  into  court.  Hubbard  v.  Enous,  7  Cusb., 
657. 

§  1904.  Construction  of  the  correspondence  between  the  parties. 

Repeated  decisions  have  established  that  rule  both  in  England  and  in  this 
country.  Kingmao  v.  Robins,  5  Mees.  &  TV.,  94;  Archer  v,  English,  1  Man.  & 
6.,  691;  Story  v,  Finnis,  6  Exch.,  123;  Hurlst.  &  Gord.,  123.  Evidently,  there- 
fore, the  case  must  depend  upon  the  legal  effect  of  the  letters  given  in  evidence, 
as  the  agreed  statement  confers  no  authority  upon  the  C9urt  to  draw  any  other 
inferences  than  such  as  their  language  imports.  Weighed  in  that  light,  I  am 
of  the  opinion  that  those  letters  do  not  establish  a  mutual  agreement  between 
the  parlies  to  extend  the  time  of  delivery,  as  alleged  in  the  plaintiffs'  declara- 
tion. Coming  to  the  correspondence,  the  defendant,  in  his  letter  of  May  13th, 
states  to  the  effect  that  he  has  two  small  vessels  at  Jamaica,  one  hundred  and 
sixty  tons  each,  that  should  be  here  next  month,  and  that  be  has  ordered  his 
brother  to  load  them  with  logwood  at  any  price,  "therefore  I  want  you  to 
await  their  arrival,  when  the  first  shall  be  delivered  to  you;"  adding,  "Sooner 
or  later  you  will  get  your  two  hundred  tons  of  logwood."  Such  language  can- 
not be  construed  into  an  absolute  promise  or  statement  that  the  vessels  would 
arrive  in  June,  nor  that  the  tw^o  hundred  tons  of  logwood  would  be  delivered 
in  June,  but  only  that  he  confidently  expected  that  the  vessels  would  arrive  in 
June,  and  that  the  plaintiffs,  on  their  arrival,  should  have  their  contract  filled,  as 
originally  promised.  Grant  all  that,  still  the  suggestion  is,  that  the  plaintiffs 
understood  the  matter  differently,  and  reference  is  made  to  their  letter  as  prov- 
ing that  suggestion,  and  it  must  be  admitted  that  its  tendency  is  that  way,  as 
they  say  in  their  reply,  "Yours  is  received,  advising  you  are  to  have  two 
cargoes  of  logwood  from  Jamaica  next  month,  and  proposing  to  fill  our  con- 
tract from  these  vessels.  We  accept  the  proposition,  and  will  thank  you  to  ad- 
vise the  arrival  of  the  vessels,  when  we  will  promptly  give"  the  necessary 
directions. 

§  1 906.  An  offer  imposes  no  obligation  on  the  party  offering  unless  it  is 
accepted. 

It  is  an  undeniable  principle  of  the  law  of  contracts  that  an  offer  of  a  bar- 
gain from  one  person  to  another  imposes  no  obligation  upon  the  former  unless 
it  is  accepted  by  the  latter  according  to  the  terms  in  which  the  offer  was  made; 
any  qualification  of  or  departure  from  those  terms  invalidates  the  offer  unless 
the  same  be  agreed  to  by  the  person  who  made  it:  until  the  terms  of  the  agree- 
ment have  received  the  assent  of  both  parties  the  negotiation  is  open,  and  im- 
poses no  obligation  upon  either.  Eliason  v.  Hensbaw,  4  Wheat.,  228  (§  20, 
supra). 

Beyond  all  doubt  the  reply  of  the  plaintiffs  to  the  offer  made  by  the  defend- 
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ant  is  a  wide  departure  from  the  proposition  tendered  by  the  latter,  and  it  is 
quite  probable  that  the  modification  of  the  proposition  ofifered  was  made  for 
the  purpose  of  securing  better  terras  than  those  proposed  by  the  defendant  in 
bis  letter;  but  the  insuperable  difficulty  in  the  plaintiffs' case  is,  that  theagteed 
statement  does  not  show  that  the  suggested  modification  of  the  offer  was  e^er 
accepted  by  the  defendant;  and  the  rule  is  that  until  the  terms  of  the  agree- 
ment have  received  the  assent  of  both  parties,  the  negotiation  is  open.  Taken 
as  made,  the  offer  was  never  accepted  by  the  plaintiffs ;  and  there  is  no  evi- 
dence whatever  to  show  that  the  defendant  ever  accepted  the  modification  sug- 
gested by  the  plaintiffs,  but  both  parties  suffered  the  matter  to  drop  without 
completing  any  new  arrangement,  so  that  the  question  must  turn  upon  the  con- 
struction of  the  first  letter  of  the  defendant ;  and  in  respect  to  that  it  is  clear  that 
he  did  not  make  an  absolute  offer  to  deliver  the  logwood  in  June,  as  assumed  in 
the  declaration.  All  he  did  was  to  express  a  confident  opinion  that  the  vessels 
would  arrive  in  June,  and  promised  to  the  effect  that  the  plaintiffs  should  have 
their  logwood  from  the  first  cargo;  but  they  never  accepted  those  terms,  and 
the  matter  was  suffered  to  drop  without  any  new  arrangement  having  been 
accepted.  Tested  by  these  views,  it  is  clear  that  the  plaintiffs  are  entitled  to 
recover  as  damages  the  difference  between  the  contract  price  of  the  logwood 
and  the  market  value  of  the  same  on  the  15th  of  February,  at  the  time  the 
defendant  stipulated  to  deliver  the  same  in  the  original  contract.  Hearing 
if  necessary  as  to  judgment. 

RAILROAD  COMPANY  v.  SMITH. 
(21  Wallace,  255-264.     1874.) 

Error  to  U.  S.  Circuit  Court,  District  of  Florida. 

Statement  of  Facts. —  This  action  was  brought  to  recover  a  balance  due  for 
the  construction  of  a  swinging  drawbridge  across  the  Amelia  river,  in  Florida. 
The  bridge  was  to  be  constructed  according  to  plans  furnished,  and  to  be  paid 
for  on  completion  of  the  work.  The  plaintiffs  contended  that  they  completed 
the  bridge  in  accordance  with  the  stipulations  of  the  contract,  and  that  the 
same  had  been  accepted.  The  nature  of  the  defense  is  sufficiently  indicated  in 
the  opinion.     There  was  a  verdict  for  the  plaintiffs. 

Opinion  by  Mr.  Justice  Field. 

The  interrogatories  to  the  witness  Meador,  the  answers  to  which  were  ex- 
cluded, inquired  whether  the  structure  and  arrangements  of  the  bridge  caused 
any  injury  or  damage,  hindrance  or  delay,  to  the  company  in  the  running  of 
its  railroad,  and  whether  any  hindrance  or  delay  was  caused  by  the  imperfect 
construction  of  the  bridge  to  any  vessel  in  the  navigation  of  the  river,  and 
whether  the  structure  or  working  of  the  bridge  rendered  it  liable  to  be  injured 
or  destroyed  by  vessels  navigating  the  river,  and  what  number  of  hands  were 
required  to  work  the  drawbridge,  and  what  number  would  be  necessary  if  it 
had  been  properly  constructed. 

The  exclusion  of  these  interrogatories  and  the  answers  to  them  constitutes 

the  first  error  assigned  for  a  reversal  of  the  judgment.     The  objection  to  them 

was  that  they  related  to  speculative  damages.     This  objection  cannot  apply  .to 

two  of  the  inquiries,  the  first  and  the  last  stated.    The  damages  sustained  by 

the  company  by  any  detention  of  its  cars  from  the  imperfect  working  of  the 

bridge  would  be  the  subject  of  actual  estimation;  and  the  same  thing  may  be 

said  when  the  difference  was  ascertained  between  the  number  of  bands  re- 
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quired  to  work  the  bridge  and  the  number  necessary  if  it  had  been  properly 
constrncted.  The  facts  the  inquiries  sought  to  elicit  would  at  least  have  fur- 
nished elements  to  the  jury  for  a  just  estimate  of* the  damages  to  be  recouped 
from  the  demand  of  the  plaintiffs.  All  damages  directly  arising  from  the 
imperfect  character  of  the  structure,  which  would  have  been  avoided  had  the 
structure  been  made  pursuant  to  the  contract,  and  for  which  the  defendant 
might  have  instituted  a  separate  action  against  the  contractors,  were  provable 
against  their  demand  in  the  present  action.  The  law  does  not  require  a  party 
to  pay  for  imperfect  and  defective  work  the  price  stipulated  for  a  perfect  struct- 
ure; and  when  that  price  is  demanded,  will  allow  him  to  deduct  the  differ- 
ence between  that  price  ^nd  the  value  of  the  inferior  work,  and  also  the  amount 
of  any  direct  damages  flowing  ifrom  existing  defects,  not  exceeding  the  demand 
of  the  plaintiffs.  This  is  a  rule  of  strict  justice,  and  the  deduction  is  allowed 
in  a  suit  upon  the  contract  to  prevent  circuity  of  action.  In  some  states  the 
law  goes  further  and  permits  the  defendant  to  recover  judgment  for  any  excess^ 
in  his  damages  over  the  demand  claimed. 

§  1 906.-  To  render  an  exception  available,  it  must  ajfirrnativelg  appear  thai 
the  ruling  excepted  to  affected  or  might  have  affected  the  decmon  of  the  case. 

But  although  the  interrogatories  were  pertinent  and  proper  in  themselves, 
we  are  unable  to  decide  whether  any  harm  resulted  from  the  ruling  of  the 
court  in  excluding  them  and  the  answers  obtained,  for  the  answers  are  not  con- 
tained in  the  record.  For  aught  that  we  can  know,  the  witness  may  have 
answered  that  he  was  unable  to  state  what  injury  or  damage,  hindrance  or 
delay  was  occasioned  to  the  company  in  the  running  of  the  road  by  the  de- 
fective character  of  the  bridge,  or  w^hat  number  of  hands  were  employed  or 
would  have  been  necessary  if  the  bridge  •  had  been  properly  constructed.  We  • 
cannot,  therefore,  see  that  any  harm  resulted  to  the  defendant  from  the  exclu- 
sion. Whatever  may  be  the  rule  elsewhere,  to  render  an  exception  available 
in  this  court  it  must  affirmatively  appear  that  the  ruling  excepted  to  affected 
or  might  have  affected  the  decision  of  the  case.  If  the  exception  is  to  the 
refusal  of  an  interrogatory,  not  objectionable  in  form,  the  record  must  show 
that  the  answer  related  to  a  material  matter  involved ;  or,  if  no  answer  was 
given,  the  record  must  show  the  offer  of  the  party  to  prove  by  the  witness 
particular  facts,  to  which  the  interrogatory  related,  and  that  such  facts  were 
material.  Such  has  been  the  decision  of  this  court  in  several  cases,  and  was 
distinctly  affirnied  at  the  present  term  in  the  case  of  Packet  Co.  v.  Clough,  20 
Wall.,  528.  We  must,  therefore,  dismiss  the  first  assignment  of  error  as 
untenable. 

§  1 907.  Jn  an  action  upon  a  building  contract  evidence  is  adtnissible  on  behalf 
of  the  defendant  to  show  that  he  has  been  damaged  by  reason  of  the  defective 
manner  in  which  the  contract  luad  been  executed  by  the  plaintiff . 

But  the  defendant  also  offered  to  prove  by  experts,  among  other  things,  that 

the  plan  of  the  machinery  and  the  machinery  itself  on  which  the  bridge  rested 

and  swings  was  so  defective  and  so  unskilfully  put  up,  and  the  turning-gear 

itself  was  so  defective  and  unskilfully  attached,  that  it  took  eight  or  ten  men 

to  swing  the  bridge,  and  thai  the  bridge  had  to  be  swung  twice  a  week  on  an 

average  at  a  cost  of  $15  each  time;  and  that  under  a  contract  to  build  such  a 

drawbridge  as  is  specified  in  the  contract  between  the  parties,  it  is  the  common 

understanding  among  persons  skilled  in  bridge  building  that  the  bridge  should 

be  so  constructed  as  to  be  easily  turned  in  two  or  three  minutes  b}'  one  man; 

and  alsO|  that  the  quality  of  the  material  of  the  bridge,  both  wood  and  iron 
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was  bad,  and  was  pat  together  in  an  unworkmanlike  manner.  The  circuit 
court  held  that  the  proof  thus  offered  was  inadmissible  and  irrelevant,  and  in 
this  ruling  there  was  manifest  error.  It  in  fact  denied  the  right  of  the  defend- 
ant to  set  up  any  damages  sustained  by  way  of  recoupment.  Whereas,  that 
right  exists  in  all  cases  where  an  action  is  brought  upon  a  building  contract, 
which  imposes  mutual  duties  and  obligations,  and  there  has  been  a  breach  of 
its  terms,  either  in  the  manner  or  time  of  execution,  on  the  part  of  the  plaint- 
iffs, for  which  a  cross-action  might  be  maintained  by  the  defendants. 

§  1908.  ^Yhere  a  drawbridge  pier  was  built  under  the  supervision  of  an 
agent  of  the  party  who  built  the  superstructure^  and  on  account  of  a  defect  in  ths 
pier  the  bridge  worked  impeyfecUy^  held,  that  the  builders  of  the  superstructure 
were  liahle. 

The  counsel  of  the  plaintiffs  seek'  to  avoid  the  error  of  this  ruling  by  insist- 
ing that  the  imperfect  working  of  the  bridge  was  owing  to  a  defect  in  the 
pier  and  not  to  an}'  defect  in  the  bridge,  and  that  it  was  the  duty  of  the  de- 
fendant to  put  the  pier  in  proper  order  to  receive  the  bridge.  The  court,  below 
took  this  view  of  the  duty  of  the  defendant,  and  instructed  the  jury,  in  sub- 
stance, that  for  any  defects  in  the  pier  the  de/endant  was  alone  chargeable,  and 
that  if  the  difficulty  in  turning  the  bridge  arose  from  a  defect  In  the  pier  and 
not  in  the  bridge,  the  plaintiffs  were  not  responsible  to  the  defendant  for  the 
result  and  consequent  damages.  The  evidence  shows  that  the  pier  was  built 
under  the  supervision  of  an  agent  of  the  contractor,  and  in  accordance  with 
his  directions,  and  was  adopted  by  him  as  sufficient.  He  was  superintendent  in 
the  construction  of  the  bridge,  and  the  plaintiffs  were  bound,  and  he  as  their 
superintendent  was  bound,  before  proceeding  with  the  construction,  to  see  that 
the  pier  was  in  a  proper  condition  for  the  bridge.  His  adoption  of  the  pier  as 
built  was,  therefore,  directly  'within  the  sphere  of  his  agency.  The  alleged  de- 
fect in  the  pier,  if  any  existed,  consisted  in  its  variation  from  a  level  as  it  was 
origmaliy  laid,  and  of  course,  as  justly  observed  by  counsel,  was  patent  to  the 
builders  at  the  inception  and  at  every  stage  of  the  construction.  Under  such 
circumstances,  the  contractors  can  no  more  justify  their  proceeding  with  the 
work  without  satisfying  themselves  of  the  fitness  of  the  pier  for  the  super- 
structure intended,  than  they  could  justify  the  erection  of  the  bridge  at  some 
other  point  on  the  river.  In  the  case  of  Dermott  v.  Jones,  2  Wall.,  7 
(§§  1348-50,  supra),  it  was  held  that  the  performance  of  a  contract  to  build  a 
house  for  another  on  his  soil,  and  that  the  work  should  be  executed,  finished 
and  ready  for  occupation,  and  be  delivered  over  on  a  specified  day,  was  not  ex- 
cused by  the  fact  that  there  was  a  latent  defect  in  the  soil,  in  consequence  of 
which  the  walls  sank  and  cracked,  and  the  house  became  uninhabitable  and 
dangerous,  and  had  to  be  partially  taken  down  and  rebuilt  on  artificial  founda- 
tions. The  present  is  a  much  stronger  case  for  the  application  of  the  same 
principle.  Here  there  was  no  latent  defect  discovered  after  the  work  was  com- 
menced. W^hatever  defect,  thece  was,  was  necessarily  known  to  the  agent  of 
the  contractors  under  \vhose  supervision  both  the  pier  and  the  bridge  were  con- 
structed. His  knowledge  in  this  particular  was  their  knowledge.  The  con- 
tract called  lor  the  construction  of  a  bridge  upon  which  the  cars  of  the  company 
could  cross,  and  implied  that  the  bridge  should  be  serviceable  for  that  purpose 
and  capable  of  being  used  with  the  like  facility  and  ease  as  similar  bridges 
properly  constructed  are  used.  If  the  condition  of  the  pier,  by  its  variation 
from  a  level  or  any  other  cause,  prevented  this  result  from  being  attained,  it 
was  the  duty  of  the  contractors  to  insist  upon  its  alteration  or  to  make  the 
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necessary  alteration  themselves.  The  position  of  counsel  is,  therefore,  not 
tenuble,  and  the  instraction  of  the  court  upholding  it  was  erroneous. 

Other  exceptions  were  taken  to  the  rulings  of  the  court,  but  as  we  have 
noticed  those  that  went  to  the  substance  of  the  defense  and  the  attempted  an* 
swer  to  it,  it  is  unnecessary  to  consider  the  case  further. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial 

HUMASTON  V.  TELEGRAPH  COMPANY. 
(20  Wallace,  20-80.     1873.) 

Appeal  from  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Statement  of  Facts. —  Ilumaston  sold  to  the  telegraph  company  certain 
patents  and  inventions,  and  a  contract  was  made  which  is  set  forth  and  analyzed 
in  the  opinion  of  the  court.  There  was  to  be  an  appraisement  of  their  value, 
but  the  company  withdrew  its  submission  to  the  arbitration.  Humaston  sued 
and  obtained  judgment  for  $7,500. 

Opinion  by  Mr.  Justice  Davis. 

Whether  or  not  the  court  erred  in  its  charge,  and  in  the  exclusion  of  the 
evidence  excluded;  depends  on  the  proper  interpretation  of  tbe  contract  and 
the  rule  of  damages  which  shall  be  applied  in  this  action  to  the  breach  of  it. 
It  is  insisted  by  the  plaintiff  that  the  defendant  promised  to  pay  him  for  bis 
invention  four  hundred  shares  in  addition  to  the  one  hundred  shares  paid  on 
the  delivery  of  the  title,  unless  the  arbitrators  should  relieve  the  company  by 
fixing  some  less  amount,  and  a  great  deal  of  learning  touching  the  doctrine  of 
conditions  subsequent  and  precedent  has  been  invoked  in  support  of  this  posi- 
tion. But  this  doctrine  has  no  application  here,  for,  manifestly,  this  is  not  an 
undertaking  to  which  a  condition  subsequent  could  be  attached.  It  is  easy  to 
determine  why  this  contract  was  made,  the  nature  of  it,  and  the  acts  to  bo  per- 
formed by  the  contracting  parties.  The  American  Telegraph  Company  were 
engaged  in  carrying  on  the  telegraph  business  in  some  portions  of  the  country, 
and  naturally  desirous  of  appropriating  to  itself  any  new  invention  which 
would  facilitate  the  transmission  of  telegraphic  Aiessages.  Ilumaston  claimed 
that  his  system  just  patented  would  do  five  times  as  much  business  on  one  wire 
as  the  ordinary  systems  then  in  use.  If  it  could  do  this  with  equal  accuracy 
and  reliability,  and  at  no  greater  cost,  the  value  of  it  could  be  hardly  overesti- 
mated, but  there  had  been  no  experiments  to  test  the  question  of  whether  or 
not  it  was  capable  of  doing  these  things.  It  might  do  the  work  claimed  for  it, 
and  yet  be  so  unreliable,  or  the  expense  of  working  and  using  it  so  much  greater 
than  the  expense  of  working  and  using  the  inventions  then  open  to  the  public 
or  used  by  the  company,  that  its  purchase  would  be  dear  at  any  price.  The 
company,  desirous  of  possessing  everything  new  and  useful  in  the  line  of  their 
business,  were  willing  to  risk  something  in  the  acquisition  of  these  inventions, 
but  unwilling  to  pay  the  estimate  of  value  which  Humaston  put  upon  them 
without  trial  of  their  utility.  This  estimate  was  $50,000,  as  the  proof  on  the 
trial  was  that  the  stock  of  the  company  stood  at  par  in  the  market  at  the  date 
of  the  contract.  The  company  said  to  Ilumaston,  we  will  take  your  patents, 
whether  valid  or  not,  and  pay  you  $5,000  for  them,  if  you  and  Letferts  stipu- 
late not  to  compete  with  us  for  a  period  of  ten  years,  and  if  they  are  valid, 
whether  useful  or  not,  the  compensation  shall  be  increased  to  $10,000.  But  we 
cannot  promise  additional  compensation  unless,  after  proper  experiment,  your 
system  shall  be  proved  to  be  worth  more.     It  may  be  that  your  claim  of  rapid 
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performance  can  be  sustained,  and  yet  the  system,  owing  to  its  greater  cost 
than  those  now  in  use,  or  some  other  controlling  practical  consideration,  be  of 
comparatively  little  value  to  us.  This  can  only  be  determined,  after  trial,  by 
some  impartial  tribunal.  We  are  willing  that  this  tribunal  shall  be  referees 
mutually  selected,  to  whom  shall  be  submitted  the  question  of  whether  we 
sliall  pay  anything  more  than  the  $10,000  already  paid,  after  the  merits  of 
your  system  have  been  tested  by  them  and  its  capability  and  value  established. 
They  may  reach  the  conclusion  that  you  are  sufficiently  compensated  already, 
and  if  they  do,  their  award  must  be  accepted  as  a  final  settlement  of  the  mat- 
ters of  difference  between  us.  If  they  reach  a  contrary  conclusion,  they  must 
fix  the  amount  of  consideration  which  we  are  to  pay,  in  addition  to  what  you 
have  already  received;  but  this  must  be  within  the  limitof  four  hundred  shares 
of  stock,  equivalent  to  $40,000. 

This  is  a  fair  analysis  of  the  provisions  of  the  contract  and  of  the  considera- 
tions on  which  it  was  based.  Instead  of  it  binding  the  company  to  pay  four 
hundred  shares,  unless  a  less  number  was  fixed  by  the  arbitrators,  it  left  them 
to  say  whether  Ilumaston  was  entitled  to  any  more  than  he  had  already  got, 
and  if  so,  how  much.  There  was  no  concession  by  the  company  that  the  in- 
ventions were  worth  anv  more  to  it  than  the  hundred  shares.  It  mi£;ht  turn 
out  on  the  trial  that  the  price  already  paid  was  excessive,  or,  on  the  contrar}', 
that  it  was  not  sufficiently  remunerative.  This  point  of  value  the  triers  were 
to  determine,. and  if  determined  favorably  to  the  plaintiff  he  would  have  a 
cause  of  action  against  the  defendant.  Until  this  determination,  if  there  had 
been  no  interruption  to  the  arbitration,  no  cause  of  action  could  arise.  It  was 
a  reasonable  provision  that  the  value  of  these  inventions  should  be  submitted 
to  the  arbitration  of  practical  business  men,  and  if  Humaston,  instead  of  the 
company,  had  refused  to  proceed  with  the  arbitration,  he  could  not  resort  to- 
an  action,  for  the  defendant  would  not  have  been  in  default,  and,  therefore,  not 
liable  to  suit.  Delaware  and  Hudson  Canal  Co.  v,  Pennsylvania  Coal  Co.,  50 
N.  Y.,  250.  But  the  defendant  broke  the  agreement  and  revoked  the  submis- 
sion, and  Ilumaston  asks  that  in  consequence  of  this  wrongful  action  of  the 
defendant,  his  rights  may  be  determined  by  the  court  and  jury,  instead  of  by 
arbitration. 

It  becomes,  therefore,  important  to  determine  what  is  the  measure  of  liability 
for  the  breach  of  contract  by  the  defendant.  If  we  are  correct  in  our  inter- 
pretation of  the  contract,  this  action  cannot  be  supported  as  an  action  seeking 
damages  for  breach  of  contract  to  deliver  stock,  for  there  was  no  engagement 
to  deliver  any,  except  on  a  condition  which  has  not  happened,  and  there  is  no 
proof  that  the  arbitrators  would  have  found  that  Humaston  was  entitled  to  re- 
ceive more  stock  than  he  had  already  obtained. 

§  1J)09,  Where  the  performmice  of  a  condition  for  a  valuation  is  rendered 
impossible  hy  the  action  of  the  vendee^  the  valxie  7mcst  be  fixed  by  a  jury  on  a 
quant u7n  valebaL 

The  action  can  be  supported  for  the  value  of  the  properly,  and  this  was  the 
proper  subject  of  inquiry' at  the  trial.  The  company  covenanted  to  pay  this 
value,  to  be  ascertained  in  a  particular  mode,  and  as  they  have  prevented  this 
mode  being  adopted,  the}"  cannot  take  advantage  of  their  own  wrong  and  de- 
prive the  plaintiff  of  the  opportunity  of  showing  to  the  court  and  jury  what  it 
is.  In  lieu  of  the  award  of  the  arbitrators,  the  verdict  of  the  jury  can  be 
asked  by  the  plaintiff  to  determine  it.  The  ascertainment  of  this  value  was  the 
essence  of  the  contract,  the  thing  on  which  the  submission  was  based,  and  the 
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revocation  of  the  submission  leaves  the  jury  to  settle  it.  Benjamin,  in  his 
Treatise  on  Sales  (1st  ed.,  p.  430),  says,  if  the  performance  of  the  condition  for 
a  valuation  be  rendered  impossible  by  the  act  of  the  vendee,  the  price  of  the 
thing  sold  must  be  fixed  b}'-  the  jury  on  a  quantum  valebat,  as  in  Clarke  v, 
Westrope,  18  Com.  B.,  765,  where  the  outgoing  tenant  sold  the  straw  on  a  farm 
to  the  incomer,  at  a  valuation  to  be  made  by  two  indifferent  persons,  but,  pend- 
ing the  valuation,  the  buyer  consumed  the  straw.  And  the  doctrine  of  the 
text  is  sustained  by  adjudged  c*ises  in  this  country  and  England.  Inch  bald  v. 
The  Western,  etc.,  Plantation  Co.  (head-note),  112  Eng.  Com.  L.  (17  Com.  B., 
K  S.),  733;  Hall  v.  Conder,  89  id.  (2  Com.  B.,  N.  S.),  63;  United  States  v. 
Wilkins,  6  Wheat.,  135,  143;  Kenniston  v.  Ham,  9  Foster  (N.  IL),  506;  Holli- 
day  V,  Marshall,  7  Johns.,  213;  Cowper  v,  Andrews,  Hob.,  40-43. 

Nothing  is,  therefore,  due  on  this  contract,  unless  the  court  and  jury,  sitting 
in  the  place  of  the  arbitrators,  shall  decide  that  the  plaintiff  is  entitled  to 
recover  for  the  sale  of  his  inventions  more  than  he  has  already  received.  The 
case  was  tried  on  this  theory,  and  the  court  charged  the  jury  that  the  value  of 
a  specified  amount  of  stock  was  not  the  legal  measure  of  the  plaintiff's  dam- 
ages, but  that  he  was  entitled  to  recover  the  excess  (if  any  there  was)  which 
the  value  of  what  he  sold  and  transferred  to  the  company,  enhanced  by  the 
agreement  of  the  plaintiff  and  Lefferts  not  to  enter  into  competition  with  the 
company,  as  stipulated  in  the  contract,  had,  when  sold  and  delivered,  over 
the  amount  which  he  had  already  received;  and  this  the  parties  agreed  was 
one  hundred  shares  of  the  defendant's  stock,  of  the  aggregate  value  ot  $10,000, 
with  interest  on  such  excess  from  the  date  of  the  revocation  of  the  powers  of 
the  arbiters.  This  charge  is  in  conformity  with  the  views  we  have  expressed 
of  the  obligations  of  this  contract,  and  of  the  rule  of  damages  applicable  to  the 
breach  of  it. 

It  is  urged,  however,  that  the  court  erred  in  excluding  testimony  of  the  value 
of  the  defendant's  stock  both  when  they  sold  out  to  the  Western  Union  Com- 
pany, and  when  the  revocation  occurred.  It  is  not  perceived  how  the  sale  to 
the  Western  Union  Company  changed  the  rights  of  the  parties,  for  there  is 
nothing  to  show  that  it  hindered  the  defendants  from  acquiring  in  the  market 
at  any  time  a  sufficient  number  of  shares  of  its  stock  to  comply  with  the  award 
which  it  was  expected  the  arbitrators  would  be  suffered  to  make  long  after  this 
sale  took  place. 

If  there  had  been  an  agreement  to  deliver  a  certain  quantity  of  stock,  and  an 
action  had  been  brought  for  the  conversion  of  it,  on  the  ground  that  the  defend- 
ant by  the  sale  to  another  company  had  put  it  out  of  its  power  to  comply  with 
the  terms  of  its  agreement,  evidence  of  the  value  of  the  stock  at  the  time  the 
sale  occurred  would  be  competent.  And  so  would  evidence  of  its  value  at  the 
date  of  the  revocation,  if  the  plaintiff  was  in  a  position  to  support  an  action  for 
damages  for  breach  of  contract  to  deliver  stock.  But  as  he  is  hmited  in  his 
recovery  to  the  value  of  his  inventions  when  sold  and  delivered,  evidence  of  the 
value  of  shares  of  stock  at  all  is  only  proper  as  tending  to  show  the  estimate 
put  upon  the  property  by  the  parties  at  the  time  they  made  their  bargain. 
And  as  the  value  of  the  stock  in  1861,  when  the  contract  was  concluded,  was 
directly  shown,  its  value  at  any  other  time  became  unimportant.  The  circuit 
court  proceeded  on  the  theory,  and  we  think  correctly,  that  the  defendant 
intended  to  give  for  and  considered  the  plaintiff's  property  worth  (if  it  per- 
formed certain  conditions)  the  cash  equivalent  of  five  hundred  shares  of  stock. 
This  was  $50,000^  which  the  plaintiff  must  also  have  adopted  as  bis  estimate  of 
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the  value  of  the  property  when  he  sold  it,  as  he  offered  evidence  tending  to 
show  that  it  was  worth  that  sum,  and  claimed  that  the  evidence  proved^tbe 
fact.  The  conflict  of  testimony  on  the  worth  of  the  Humaston  inventions  was 
very  great,  for  the  defendant  also  introduced  evidence  tending  to  prove,  and 
claimed  it  was  proved,  that  these  inventions  were  of  no  value,  or  if  any,  no 
more  than  the  amount  already  paid  for  them. 

In  this  condition  of  the  evidence  it  was  a  difficult  matter  for  the  jury  to  settle 
the  issue  submitted  to  them,  but  as  they  were  able  to  do  it  with  the  aid  of  the 
court  and  eminent  counsel,  after  a  lengthy  trial,  by  finding  a  considerable  ver 
diet  for  the  plaintiff,  it  would  seem  that  he  ought  to  be  satisfied  with  it.  At 
auy  rate  there  is  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 

CULBERTSON  v.  ELLIS. 
(Circuit  Court  for  Indiana:  6  McLean,  248-25a     1853.) 

Opinion  by  Leaviit,  J. 

Statkment  of  Facts. —  This  is  a  special  action  on  the  case,  brought  for  the 
recovery  of  damages,  on  grounds  set  forth  in  the  plaintiff's  declaration,  and 
which  will  be  indicated  with  sufficient  clearness  by  the  following  brief  state- 
ment: A  company  had  been  incorporated  by  the  legislatures  of  the  states  of 
Indiana  and  Illinois,  by  the  name  of  the  Wabash  Navigation  Company,  for  the 
improvement  of  the  navigation  of  the  Wabash  river  at  the  Grand  Bapids,  by 
means  of  a  crib  lock  and  dam.  On  the  21st  of  August,  1847,  the  president  and 
directors  of  said  company  entered  into  a  written  contract  with  the  plaintiff 
and  one  Isaac  Culbertson,  since  deceased,  by  which  the  Oulbertsons  agreed  to 
construct  the  lock  and  dam,  in  the  manner  and  upon  the  conditions  specifically 
stated  in  said  contract.  One  of  the  conditions  was,  that  the  w^ork  should  be 
completed  by  the  1st  of  November,  1848,  with  a  clause  to  the  effect  that  if  the 
work  was  not  prosecuted  with  the  force  and  diligence  necessary  to  insure  its 
completion  by  the  time  stated  in  the  contract,  it  should  be  competent  for  the 
engineer  of  the  company  to  declare  it  forfeited,  and  take  possession  of  the 
work  in  behalf  of  the  company.  It  was  also  agreed,  in  case  the  Oulbertsons 
failed  to  complete  the  lock  and  dam  within  the  contract  time,  they  were  to  be 
subject  to  a  deduction  of  one-sixth  of  the  amount  of  the  work  done  by  them. 
Soon  after  the  execution  of  the  contract,  the  Oulbertsons  procured  tools,  imple- 
ments and  other  property,  and  commenced  the  execution  of  the  work,  and  con- 
tinued their  operations  during  the  autumn  of  1847  and  the  summer  of  1848; 
and  on  the  2d  of  September  in  the  last-named  year  the  engineer  declared  the 
contract  to  be  forfeited,  and  the  company  took  possession  of  the  work  and 
carried  it  on  to  its  completion. 

The  averments  in  the  declaration  are,  in  the  substance,  that  the  plaintiff  had 
faithfully  performed  his  part  of  the  contract,  up  to  the  time  of  the  forfeiture, 
having  made  all  the  progress  therein  that  was  practicable,  and  was  then  en- 
gaged on  the  work  in  the  vigorous  prosecution  of  the  same;  that  the  engineer, 
at  the  instance  of  the  defendants,  wrongfully,  and  without  any  sufficient  rea- 
sons, declared  the  contract  to  be  forfeited;  and  that  the  defendants,  being  at 
the  time  directors  in  said  company,  corruptly  conspiring  together  to  injure  the 
plaintiff,  wrongfully  and  maliciously  urged  the  engineer  to  declare  the  forfeit- 
ure, and  with  the- same  purpose  and  motive  affirmed  the  act  of  the  engineer, 
and  wrongfully  took  possession  of  the  tools,  implements  and  other  property  of 

the  plaintiff;  and  as  a  means  to  accomplish  their  unlawful  purpose,  maliciously 
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filed  a  false  aDSclavit  that  they  were  in  fear  of  personal  injury  and  violence  by 
th»plaintiff,  and  on  the  7th  of  September,  1848,  sued  out  a  warrant  of  the 
peace  against  him,  and  procured  him  to  be  arrested  and  held  in  custody  thereon. 
The  plaintiff  claims  damages  for  the  loss,  which  he  alleges  he  sustained  by 
reason  of  the  forfeiture  of  the  contract,  and  the  illegal  proceedings  of  the  de- 
fendants in  getting  possession  of  his  property  and  arresting  and  imprisoning 
bis  person. 

The  defendants  plead,  first,  not  guilty,  thereby  putting  in  issue  all  the  alle- 
gations in  the  plaintiff's  declaration;  and  secondly,  that  the  plaintiff,  in  a  prior 
suit  against  the  Wabash  Navigation  Company,  tried  in  this  court,  obtained  a 
verdict  and  recovered  judgment  for  nearly  $10,000,  in  which  was  included  his 
claim  for  the  injury  sustained  by  him  arising  from  the  annulment  of  the  con« 
tract. 

It  is  not  deemed  necessary,  in  committing  this  case  to  the  jury,  to  restate  or 
minutely  analyze  the  great  mass  of  evidence  which  has  been  introduced  on 
this  protracted  trial.  It  will  be  my  purpose  to  bring  to  the  notice  of  the  jury, 
with  as  much  brevity  as  possible,  the  legal  principles  involved,  and  leave  them 
in  the  discharge  of  their  rightful  duties  —  to  apply  these  principles  to  the  facts 
before  them.  Upon  the  first  issue  made  by  the  parties,  two  principal  inquiries 
arise:  first,  whether,  in  the  forfeiture  of  the  contract  by  the  engineer,  the 
affirmation  of  that  forfeiture  by  the  defendants,  and  the  acts  consequent 
thereon,  the  defendants  were  influenced  by  the  malicious  or  improper  motives 
imputed  to  them  by  the  plaintiff;  and,  secondly,  whether  the  forfeiture  resulted 
to  the  injury  of  the  plaintiff,  by  depriving  him  of  profit  which  otherwise  would 
have  inured  to  him  from  the  fulfillment  of  the  contract. 

§  1910.  W/iere  there  is  a  right  of  forfeiture  of  co?itract  reserved  in  the  agree- 
menty  a  fo7feiture  declared  under  ity  through  mistake  of  facts^  does  not  authorize 
damages. 

In  relation  to  the  first  of  these  inquiries,  it  will  be  noticed  by  the  jury,  as  a 
fact  not  controverted  in  the  case,  that  the  contract  between  these  parties  con- 
tains an  explicit  provision  to  the  effect  that,  in  case  the  Culbertsons  shall  not 
prosecute  the  work  in  such  a  way  as  to  insure  its  completion  within  the  time 
stated,  the  engineer  may  declare  it  forfeited  and  take  possession  of  the  unfin- 
ished work  in  behalf  of  the  company.  It  is  not  pretended  that  any  fraud  or 
undue  means  were  used  to  induce  the  plaintiff  to  become  a  party  to  this  con- 
tract. It  was  voluntary  on  his  part.  The  clause  of  forfeiture  is  one  usually 
inserted  in  contracts  for  the  construction  of  important  public  works,  and  is  ob- 
ligatory on  the  parties  to  it,  not  being  against  law,  or  condemned  by  any  prin- 
ciple of  public  policy.  For  the  purpose  indicated  by  this  clause  in  the  contract 
between  the  parties,  they  constitute  the  engineer  their  mutual  agent,  and  are 
bound  by  his  decision,  if  made  in  good  faith.  It  has  been  held  by  the  supreme 
court  of  the  United  States,  in  reference  to  a  clause  of  forfeiture  in  a  contract 
similar  to  this,  that  if  the  engineer  declares  a  forfeiture  under  the  belief  that 
the  contractor  was  not  prosecuting  his  work  with  proper  diligence  and  energy, 
and  an  apprehension  that  the  work  would  not  be  completed  within  the  contract 
time,  damages  are  not  recoverable  for  the  forfeiture,  though  it  should  appear 
that  the  contractor  was  not  in  default,  and  that  the  engineer  acted  under  a 
mistaken  view  of  his  conduct.  13  How,,  307  (§§  1595-1608,  sup7*a).  This 
principle  is,  however,  stated  by  the  court,  with  the  limitation  that  the  forfeiture 
shall  not  deprive  the  contractor  of  what  was  previously  earned  by  or  due  to 
him  under  the  contract. 
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§  1911.  By  contract  parties  agree  that  work  done  shall  be  forfeited  and  the 
contract  anmdled,  if  in  the  judgment  of  a  certain  third  'person  one  party  imnot 
carrying  out  the  contract  with  proper  diligence.  Damages  for  the  forfeiture 
cannot  he  recovered  unless  the  third  person  acted  fraudulently. 

As  the  result  of  this  doctrine,  thus  settled  by  the  supreme  court,  it  will  be 
observed,  the  plaintiff  in  this  action  has  no  legal  claim  for  damages  arising 
from  the  act  of  forfeiture,  unless  the  engineer,  with  the  knowledge  and  appro- 
bation of  the  defendants,  and  from  corrupt  and  malicious  motives,  annulled 
the  contract,  and  the  act  of  annulment,  from  like  motives,  was  sustained  and 
affirmed  by  the  defendants.  The  motives  of  the  engineer  and  defendants,  in 
this  transaction,  are  proper  for  the  consideration  of  the  jury;  and  these  can 
only  be  inferred  from  their  acts,  as  adduced  in  evidence.  If  there  was  reason- 
able or  probable  cause  for  the  declaration  of  forfeiture,  it  affords  at  least  a 
prima  facie  presumption  that  it  was  done  in  good  faith,  and  without  any  im- 
proper motive.  In  the  consideration  of  this  subject,  it  will  be  the  duty  of  the 
jury  to  scrutinize  the  evidence,  and  decide  according  to  the  light  which  it  af- 
fords. The  woik  which  the  plaintiff  contracted  to  perform  was  one  of  very 
considerable  magnitude;  and  it  was  obviously  important  to  the  company  of 
which  the  defendants  were  the  representatives,  as  well  as  to  the  public,  that  it 
should  bo  completed  within  the  time  stated  in  the  contract.  The  work,  while 
in  progress  and  in  an  unfinished  state,  would  be  a  hindrance  to  the  navigation 
of  the  Wabash  river,  in  those  stages  of  water  when  it  could  be  used  for  that 
purpose,  and,  if  unnecessarily  protracted,  would  subject  the  company  to  dam- 
ages for  its  obstruction.  Hence  the  propriety  and  necessity  of  the  clause  of 
forfeiture  in  the  contract  to  secure  the  prompt  and  timely  completion  of  the 
work.  The  contract,  as  already  stated,  was  dated  in  August,  1847,  and  the 
locks  and  dams  were  to  be  completed  by  the  1st  of  November,  in  the  following 
year.  The  declaration  of  forfeiuire  was  made  the  2d  of  September:  leaving 
but  two  months  from  that  date  for  the  completion  of  the  work.  The  testi- 
mony of  a  number  of  witnesses  is  before  the  jury,  touching  the  manner  in 
which  the  work  had  been  prosecuted,  prior  to  the  forfeiture,  and  the  amount  of 
work  then  to  be  done.  It  also  appears  that  the  season  of  18iS  was  not  favor- 
able to  the  prosecution  of  the  work,  owing  to  the  occurrence  of  frequent  floods 
in  the  river,  and  to  the  sickness  of  both  the  Culbertsons,  resulting  in  the  death 
of  one  of  them.  I  do  not  propose  to  advert  specially  to  the  testimony  on  these 
points.  The  engineer  who  superintended  the  work  from  its  commencement, 
and  by  whom  the  forfeiture  was  declared,  has  been  very  closely  examined  on 
all  the  points  involved  in  this  controversy.  He  is  wholly  unimpeached  as  a 
witness,  and  appears  to  be  a  gentleman  of  great  intelligence  and  candor.  It 
will  be  for  the  jury  to  decide  what  weight  shall  be  given  to  his  testimony.  He 
has  stated  very  clearly  the  progress  of  the  work,  up  to  the  time  of  the  forfeit- 
ure, and  what  then  remained  to  be  done.  With  a  full  knowledge  of  all  the 
facts,  he  gives  it  as  his  opinion,  there  was  not  even  a  remote  probabilit}'  that 
the  work  would  be  completed  by  the  1st  of  November;  and  that  under  this 
conviction,  and  wholly  uninfluenced  by  the  defendants  or  others,  and  solely 
on  his  own  responsibility,  he  declared  the  annulment  of  the  contract.  It  more- 
over appears,  from  his  testimony,  that  so  far  from  any  act  being  done  to  ob- 
struct the  progress  of  the  work,  he  and  the  defendants  evinced  the  greatest 
anxiety  for  its  rapid  advancement  and  its  completion  by  the  plaintiff  within 
the  contract  time.  And  to  this  end  it  appears  the  board  of  directors,  during 
the  summer  of  1848,  passed  several  resolutions  of  a .  conciliatory  character, 
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enjoining  upon  the  plaintiff  to  apply  more  force  to  the  work,  and  prosecute  it 
wifch  greater  energy, 

§  1912.  If  a  forfeiture  he  declared  from  corrupt  and  mercenary  motives  the 
party  h^jured  is  entitled  to  damages. 

Some  testimony  has  been  introduced  by  the  plaintiff  proving  that  some  of 
the  defendants,  on  different  occasions,  and  to  different  persons,  expressed  the 
opinion  that  by  annulling  the  contract  a  considerable  saving  would  result  to 
the  compan}';  and  it  is  insisted  in  behalf  of  the  plaintiff  that  this  was  the 
motive  in  declaring  the  forfeiture.  .  If  such  an  inference  is  fairly  sustainable, 
the  jury  will  be  fully  justified  in  finding  the  allegation  of  evil  motive,  as 
alleged  in  the  declaration,  to  be  true,  and  returning  a  verdict  accordingly.  If 
a  wrong  has  been  committed  in  this  transaction,  with  the  low  and  mercenary 
design  of  benefiting  the  company,  it  affords  a  fair  implication  that  the  annul- 
ment was  wrongful  and  malicious,  and  the  plaintiff  is  well  entitled  to  recover 
the  full  amount  of  any  injury  which  he  has  thereby  sustained.  The  jury,  how- 
ever, must  be  satisfied  bevond  a  fair  doubt  that  the  defendants  were  actuated 
by  a  motive  so  dishonorable  and  fraudulent.  And  they  will  not  be  justified  ia 
5uch  a  presumption  by  the  fact  that  some  of  the  defendants  expressed  an  opin- 
ion that  the  forfeiture  would  result  in  a  saving  to  the  company.  Such  an 
opinion  may  have  been  entertained  without  presuming  that  it  necessarily  in- 
duced the  act  of  forfeiture.  Indeed^  such  an  inference  is  in  direct  contradiction 
to  the  testimony  of  the  engineer,  who,  as  before  stated,  testifies  that  he  de- 
clared the  forfeiture  from  a  conviction  of  duty,  and  on  his  sole  responsibility. 
He  also  swears  that,  in  his  judgment,  no  saving  would  accrue  to  the  company 
by  the  annulment  <)f  the  contract. 

§  1 91 S.  //'  the  plaintiff  sfffers  no  actual  loss  by  the  forfeiture  of  his  contract 
by  d<fcndant%  ujtder  an  agreement  allowing  such  f Off eiture  under  stated  ciro urn- 
stances,  he  is  e?)  titled  to  no  da  mages. 

In  no  aspect  of  this  case  can  the  plaintiff's  alleged  loss  from  the  forfeiture  of 
the  contract  be  taken  into  consideration  by  the  jury  in  estimating  damages, 
if  they  are  satisfied  that,  by  retaining  the  work,  he  would  have  realized  no 
profit,  or  that  there  would  have  been  an  actual  loss.  Some  of  the  witnesses 
for  the  plamtiff  express  the  opinion  that  the  plaintiff  would  have  made  some 
profit  on  his  contract  if  he  had  been  permitted  to  complete  it.  Others,  among 
whom  is  the  engineer,  having  an  accurate  knowledge  of  all  the  facts  necessary 
to  a  correct  judgment  on  this  point,  say  the  plaintiff  would  have  lost  money 
by  holding  on  to  the  contract  and  completing  the  work.  It  will  be  for  the 
jury  to  decide  as  to  the  pre|;onderance  of  the  testimony  relating  to  this  point  of 
the  case.  Whether,  on  the  supposition  of  a  loss  to  the  plaintiff  from  the  for- 
feiture, he  is  not  barred  from  recovering  it  in  this  action  by  bis  recovery  in  the 
prior  suit  will  be  a  proper  subject  of  inquiry  in  considering  the  second  plea  of 
the  defendants. 

With  reference  to  the  question  of  loss  or  profit  by  the  plaintiff  if  the  contract 
had  not  been  annulled,  there  is  evidence  which  is  entitled  to  the  consideration 
of  the  jury,  proving  that  the  plaintiff  had  no  hope  or  expectation  of  completing 
the  work  within  the  contract  time.  13y  the  terms  of  the  contract,  in  the  event 
of  a  failure  to  finish  the  work  according  to  its  requirements,  he  was  subject  to  a 
deduction  of  one-sixth  upon  the  entire  value  of  work  done;  and  his  profit,  if 
any,  would  be  reduced  by  this  amount.  And,  moreover,  without  question, 
failing  to  complete  the  work  by  the  1st  of  November,  1848,  the  contract  would 
then  be  at  an  end,  and  the  work  pass  into  the  company's  hands.    These  sug- 
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gestions  are  submitted  to  the  jury  to  aid  them  in  coming  to  a  just  conclusion 
in  reference  to  the  probabilities  of  profit  to  the  plaintiff  if  the  contract  had  not 
been  annulled. 

§  1914.  Where  malicious  motives  coiistitute  the  gravamen  of  tJie  complaint^ 
cirou'f  stances  showing  difficulties  in  complying  with  the  contract  on  the  part  of 
the  plaintiff  are  not  to  he  considered. 

With  reference  to  the  issue  on  which  the  jury  are  to  pass  in  this  case,  it  is 
perhaps  not  necessary  to  decide  whether  the  sickness  of  the  plaintiff  and  bis 
brother,  during  the  summer  of  1848,  and  the  prevalence  of  high  water  in  the 
Wabash  during  that  season,  which  may  have  retarded  the  progress  of  the  work, 
would  have  afforded  a  legal  excuse  for  not  completing  it  within  the  contract 
time,  if  there  had  been  no  annulment  of  the  contract.  These  contingencies 
were  Dot  provided  for  in  the  clause  of  forfeiture,  and  did  not  affect  the  right  of 
the  engineer  to  annul  the  contract,  if,  without  reference  to  these,  the  facts 
justified  the  act.  In  the  posture  in  which  this  case  is  before  the  court  and  jury, 
the  question  is  not  whether  the  plaintiff  is  excusable  for  not  prosecuting  the 
work  with  more  diligence  and  energy,  but  whether  the  plaintiff's  allegations  of 
malicious  motives  in  the  forfeiture  are  sustained  by  the  evidence. 

§  1915.  Malicious  ari^eH  of  plaintiff  can  only  he  shown  as  evidence  of  ifn- 
proper  motives  on  the  part  of  defendants  in  forfeiting  the  contract^  aiul  in 
aggravatum  of  damages. 

As  to  the  arrest  and  imprisonment  of  the  plaintiff  on  a  warrant  of  the  peace, 
issued  at  the  instance  of  one  of  the  defendants,  with  the  alleged  malicious  pur- 
pose of  compelling  a  transfer  or  sale  of  the  plaintiff's  tools,  implements,  etc.,  to 
the  company,  which,  it  is  insisted  by  counsel,  is  of  itself  a  sufficient  ground  to 
justify  a  verdict  of  damages  in  this  action,  it  will  be  noticed  that  it  Is  not  set 
forth  in  the  declaration  as  a  distinct  and  substantive  cause  of  action.  It  is 
Slated  as  one  of  a  series  of  acts  showing  the  malicious  purpose  of  the  defendants 
in  the  entire  transaction.  Isolated  from  the  other  facts  of  the  case,  it  cannot 
constitute  a  legal  basis  for  a  general  verdict  against  the  defendants;  but,  if  the 
jury  believe  the  main  fact  charged,  namely,  that  the  defendants  maliciously 
procured  the  declaration  of  forfeiture  and  subsequently  affirmed  the  act,  and 
that  the  arrest  and  imprisonment  of  the  plaintiff  were  without  probable  cause, 
and  with  a  bad  purpose,  the  latter  facts  may  properly  be  taken  into  considera- 
tion in  aggravation  of  damages. 

§  1916.  A  former  recovery  in  debt  against  a  corporation  is  no  har  to  a  suit 
for  damages  against  individuals  for  maliciotcs  proceedings  on  their  part  against 
the  interests  of  plaintiff. 

The  views  of  the  court  on  the  plea  of  a  former  recovery,  interposed  by  the 
defendants,  will  now  be  briefly  stated.  As  before  noticed,  it  is  insisted  by 
counsel  that  the  jury  may  include  in  their  verdict  the  prospective  profit  of  the 
plaintiff,  on  his  contract  with  the  company,  if  there  had  been  no  annulment, 
even  if  the  jury  in  the  former  suit  estimated  such  profit  in  their  verdict.  The 
court,  on  this  point,  has  no  hesitancy  in  saying,  if  the  jury  are  satisfied  the 
supposed  profit  on  the  contract  was  taken  into  consideration  by  the  former 
jury,  and  was  included  in  their  verdict,  it  cannot  be  embraced  in  the  verdict  to 
be  returned  in  this  case.  It  is  a  plain  principle  of  law,  and  an  obvious  dictate 
of  justice,  that  a  party  shall  not  have  two  recoveries  for  the  sarne  cause  of 
action.  The  former  action,  as  appears  from  the  record,  was  in  debt,  against 
the  Wabash  Navigation  Company,  and  the  amount  recovered  was  nearly 
$10,000.    Three  of  the  jurors  in  that  case  testify  that  their  recollection  is  dis- 
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tinot, —  that  the  prospective  profit  of  the  plaintifT  on  his  contract  with  the 
company  was  included  in  their  verdict.  In  addition  to  this,  it  is  proved  by  two 
gentlemen  who  were  of  counsel  in  that  case,  on  opposite  sides,  that  this  claim 
was  insisted  on  in  argument  to  the  jury;  and  they  have  no  doubt,  from  the 
amount  of  the  verdict,  that  it  was  considered  and  allowed  by  them.  This  evi- 
dence would  seem  to  be  satisfactory  on  this  point.  But  the  present  action 
against  the  defendants  as  individuals  is  not  barred  by  the  recovery  in  the 
former  action.  If  the  jury  find  that  the  acts  charged  in  the  declaration  are 
proved,  and  were  done  with  the  malicious  motives  imputed  to  them,  it  will  be 
competent  for  them  to  return  a  verdict  for  such  damages  as  they  may  deem 
just,  excluding  from  their  computation  the  amount  of  any  supposed  loss  to  the 
plaintiff  from  the  iorfeiture  of  the  contract. 

MISSOURI  FURNACE  COMPANY  v.  COCHRAN. 
(Circuit  Court  for  Pennsylvania:  8  Federal  Reporter,  463-467.^   1881.) 

Opinion  by  Acheson,  D.  J. 

Statemp:nt  of  Facts. —  This  suit,  brought  February  26,  1880,  was  to  recover 
damages  for  the  breach  by  John  M.  Cochran  of  a  contract  for  the  Sale  and  de- 
livery by  him  to  the  plaintiff  of  thirty-six  thousand  six  hundred  and  twenty- 
one  tons  of  standard  Connellsville  coke,  at  the  price  of  $1.20  per  ton  (subject 
to  an  advance  in  case  of  a  rise  in  wages),  deliverable  on  cars  at  his  works,  at 
the  rate  of  nine  cars  of  thirteen  tons  each  per  day  on  each  working  day  during 
the  year  1S80.  After  three  thousand  seven  hundred  and  sixty-five  tons  were 
delivered,  Cochran,  on  February  13,  1880,  notified  the  plaintiff  that  he  had 
rescinded  the  contract,  and  thereafter  delivered  no  coke.  After  Cochran's  re- 
fusal further  to  deliver  coke,  the  plaintiff  made  a  substantially  similar  contract 
with  one  Hutchinson  for  the  delivery  daring  the  balance  of  the  year  of  twenty- 
nine  thousand  five  hundred  and  eighty-seven  tons  of  Connellsville  coke  at  $4 
per  ton,  which  was  the  market  rate  for  such  a  forward  contract,  and  rather  be- 
low the  market  price  for  present  deliveries  on  February  27, 1880,  the  date  of 
the  Hutchinson  contract.  The  plaintiff  claimed  to  recover  the  difference  be- 
tween the  price  stipulated  in  the  contract  sued  on,  and  the  price  which  the 
plaintiff  agreed  to  pay  Hutchinson  under  the  contract  of  February  27,  1880. 
But  the  court  refused  to  adopt  this  standard  of  damages,  and  instructed  the 
jury  that  the  plaintiff  was  "entitled  to  recover,  upon  the  coke  which  John  M. 
Cochran  contracted  to  deliver  and  refused  to  deliver  to  the  plaintiff,  the  sum 
of  the  difference  between  the  contract  price  —  that  is,  the  price  Cochran  was  to 
receive  —  and  the  market  price  of  standard  Connellsville  coke,  at  the  place  of 
deliverv,  at  the  several  dates  when  the  several  deliveries  should  have  been  made 
under  the  contract."  Under  this  instruction  there  was  a  verdict  for  the  plaint- 
iff for  $^22,171.49.  As  the  plaintiff  had  in  its  hands  $1,521.10  coming  to  the 
defendant. for  coke  delivered,  the  damages  as  found  by  the  jury  amounted  to 
the  sum  of  823,692.50. 

The  plaintiff  moved  the  court  for  a  new  trial;  and,  in  support  of  the  motion, 
an  earnest  and  certainly  very  able  argument  has  been  made  by  plaintiff's 
counsel.  But  we  are  not  convinced  that  the  instruction  complained  of  was 
erroneous. 

§  1917.  Measure  of  damages  when  vendor  refuses  to  deliver  goods  according 
to  contract     Cases  cited. 

Undoubtedly  it  is  well  settled,  as  a  general  rule,  that  when  contracts  for  the 
sale  of  chattels  are  broken  bv  the  vendor  failing  to  deliver,  the  measure  of 
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damages  is  the  difference  between  the  contract  price  and  the  market  value  of 
the  article  at  the  time  it  should  be  delivered.  Sedgwick  on  the  Measure 
of  Damages  (7tb  ed.),  552.  In  Shepherd  v.  Hampton,  3  Wheat.,  200,  this  rule 
was  distinctly  sanctioned.  Chief  Justice  Marshall  there  saj^s:  ^'Tbe  unani- 
mous opinion  of  the  court  is  that  the  price  of  the  article  at  the  time  it  was  to 
be  delivered  is  the  measure  of  damages."  Id.,  204.  Nor  does  the  case  of  Hop- 
kins V,  Lee,  6  Wheat.,  118,  promulgate  a  different  doctrine;  for,  clearly,  *'the 
time  of  the  breach  "  there  spoken  of  is  the  time  when  delivery  should  have 
been  made  under  the  contract. 

It  is  said  in  Sedgwick  on  the  Measure  of  Damages  (7th  ed.),  558,  note  b: 
"Where  delivery  is  required  to  be  made  by  instalment?,  the  measure  of  dam- 
ages will  be  estimated  by  the  value  at  the  time  each  delivery  should  have  been 
made."  In  accordance  with  this  principle  the  damages  were  assessed  in  Brown 
V.  Muller,  Law  Rep.,  7  Ex.,  319,  and  Roper  v.  Johnson,  Law  Rep.J  8  C.  P.,  167, 
which  were  suits  by  vendee  against  vendor  for  damages  for  failure  to  deliver 
iron  in  the  one  case,  and  coal  in  the  other,  deliverable  in  monthly  instalments. 
In  one  of  these  cases  suit  was  brought  after  the  contract  period  had  expired; 
in  the  other  case  before  its  expiration ;  but  in  both  cases  the  vendor  had  given 
notice  to  the  plaintiff  that  he  did  not  intend  to  fulfil  his  contract.  To  the 
argument,  there  urged  on  behalf  of  the  vendor^  that  upon  receiving  such  notice 
it  is  the  duty  of  the  vendee  to  go  into  the  market  and  provide  himself  with  a 
new  forward  contract,  Kelly,  C.  B.,  in  Brown  v.  Muller,  said:  **He  is  not 
bound  to  enter  into  such  a  contract,  which  might  be  to  his  advantage  or  detri- 
ment, according  as  the  market  might  fall  or  rise.  If  it  fell,  the  defendant 
might  fairly  say  that  the  plaintiff  had  no  right  to  enter  into  a  speculative  con- 
tract, and  insist  that  he  was  not  called  upon  to  pay  a  greater  difference  than 
would  have  existed  had  the  plaintiff  held  his  hand." 

Where  the  breach  is  on  the  part  of  the  vendee,  it  seems  to  be  settled  law  that 
he  cannot  have  the  damages  assessed  as  of  the  date  of  his  notice  that  he  will 
not  accept  the  goods.  Sedgwick  on  Measure  of  Damages,  601.  The  date  at 
which  the  contract  is  considered  to  have  been  broken  by  the  buyer  is  that  at 
which  the  goods  were  to  have  been  delivered,  not  that  at  which  he  may  give 
notice  that  he  intends  to  break  the  contract.  Benjamin  on  Sales,  §  759.  And, 
indeed,  it  is  a  most  rational  doctrine  that  a  party,  whether  vendor  or  vendee, 
may  stand  upon  his  contract  and  disregard  a  notice  from  the  other  party  of 
any  intended  repudiation  of  it.  If  this  were  not  so,  the  party  desiring  to  be 
off  from  a  contract  might  choose  his  own  time  to  discharge  himself  from 
further  liability.  The  law  as  to  the  effect  of  such  notice  is  clearly  and  roost 
satisfactorily  stated  by  Cockburn.  C.  J.,  in  Frost  v.  Knight,  Law  Rep.,  7  Ex., 
112. 

*'The  promisee,  if  he  pleases,  may  treat  the  notice  of  intention  as  inopera- 
tive, and  wait  the  time  when  the  contract  is  to  be  executed,  and  then  hold  the 
other  party  responsible  for  all  the  consequences  of  non-performance;  but  in 
that  case  he  keeps  the  contract  alive  for  the  benefit  of  the  other  party  as  well 
as  his  own;  he  remains  subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  only  to  complete  the  contract,  if  so  advised, 
notwithstanding  his  previous  repudiation  of  it,  but  also  to  take  advantage  of 
any  supervening  circumstances  which  would  justify  him  to  decline  to  complete 
it.  On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the  repu- 
diation of  the  other  party  as  a  wrongful  putting  an  end  to  the  contract,  and 
may  at  once  bring  his  action  as  on  a  breach  of  it;  and  in  such  action  be  will 
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be  entitled  to  such  damages  as  would  have  arisen  from  the  non-performance  of 
the  contract  at  the  appointed  time,  subject,  however,  to  abatement  in  respect 
of  any  circumstances  which  may  have  afforded  him  the  means  of  mitigating 
bis  loss." 

We  do  not  think  the  force  of  the  English  cases  referred  to  has  been  at  all 
weakened  by  that  of  the  Dunkirk  Colliery  v.  Lever,  41  Law  Times  Rep.  (U.  S.)., 
632,  so  much  relied  on  by  the  plaintiff's  counsel.  Nor  are  the  facts  of  that 
case  similar  to  those  of  the  case  in  hand.  There  the  controlling  fact  was  that 
at  the  time  the  vendee  definitively  refused  to  accept,  there  was  no  regular  mar- 
ket for  cannel  coal^  and  the  vendors  resold  as  soon  as  they  found  a  purchaser 
according  to  the  ordinary  course  of  their  business,  and  without  unreasonable 
delay.  Therefore,  it  was  held  that  the  plaintiffs  were  entitled  to  the  full 
amount  of  the  difference  between  the  contract  price  and  that  which  they 
obtained. 

Our  attention  has  been  called  to  Masterton  u.  Brooklyn,  7  Hill,  61.  Undoubt- 
edly this  is  a  leading  case  in  this  branch  of  the  law,  and  especially  upon  the 
subject  of  the  profits  allowable  as  damages,  and  the  principles  upon  which  they 
are  to  be  ascertained.  The  suit,  however,  was  upon  a  contract  to  procure,  man- 
ufacture and  deliver  marble  for  a  building,  and  involved  an  investigation  into 
the  constituent  elements  of  the  cost  to  which  the  contractor  might  have  been 
subjected  had  the  contract  been  carried  out,  such  as  the  price  of  rough  material 
in  the  quarry,  expenses  of  dressing,  etc.  Upon  the  question  as  to  the  time  at 
which  the  cost  of  labor  and  materials  was  to  bp  estimated  the  court  was  divided, 
and  I  do  not  find  that  the  views  of  the  majority  upon  this  precise  point  have 
been  followed.  The  case,  however,  lacked  the  element  of  market  value  (Id., 
70);  and  as  Judge  Nelson  cited  with  approbation  Boorman  v.  Nash,  9  Barn. 
&  C,  145,  and  Leigh  v.  Paterson,  8  Taunt.,  540,  it  cannot  be  supposed  that  the 
court  intended,  in  a  case  of  a  marketable  article  having  a  market  value,  to 
sanction  the  principle  contended  for  here. 

I  see  nothing  in  the  present  case  to  distinguish  it  from  the  ordinary  case  of 
a  breach  by  the  vendor  of  a  forward  contract  to  supply  a  manufacturer  with 
an  article  necessary  to  his  business.  For  such  breach  what  is  the  true  measure 
of  damages?  Says  Kelly,  C.  B.,  in  Brown  v.  Muller:  "The  proper  measure 
of  damages  is  that  sum  which  the  purchaser  requires  to  put  himself  in  the  same 
condition  as  if  the  contract  had  been  performed."  That  result — which  is 
compensation  —  is  secured,  it  seems  to  me,  by  the  rule  given  to  the  jury  here, 
unless  the  case  is  exceptional.  The  vendee's  real  loss,  whether  delivery  is  to 
be  made  at  one  time  or  in  instalments,  ordinarily  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  times  the  goods  should  be  delivered. 
If,  however,  the  article  is  of  limited  production,  and  cannot,  for  that  or  other 
reason,  be  obtained  in  the  market,  and  the  vendee  suffers  damage  beyond  that 
difference,  the  measure  of  damages  may  be  the  actual  loss  he  sustains.  McHose 
V.  Fulmer,  73Penn.  St.,  367;  Richardson  v.  Chynoweth,  26  Wis.,  656;  Sedgwick 
on  Dam.,  554.  With  this  qualification  to  meet  exceptional  cases,  the  rule  that 
the  damaores  are  to  be  assessed  with  reference  to  the  times  the  contract  should 
be  performed,  furnishes,  I  think,  a  safe  and  just  standard,  from  which  it  would 
be  hazardous  to  depart. 

In  this  case  I  fail  to  perceive  anything  to  call  for  a  departure  from  that 

standard.     There  was  no  evidence  of  any  special  damage  to  the  plaintiff  by 

the  stoppage  of  its  furnaces  or  otherwise.     Furthermore,  the  contract  with 

Hudson,  February  27,  1880,  was  made  at  a  time  when  the  coke  market  was 
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excited  and  in  an  extraordinary  condition.  Unexpectedly  and  suddenly  coke 
had  risen  to  the  unprecedented  price  of  $4:  per  ton;  but  this  rate  was  of  brief 
duration.  The  market  declined  about  May  1,  1880,  and  by  the  middle  of  that 
month  the  price  had  fallen  to  $1.30  per  ton.  The  good  faith  of  the  plaintiff 
in  entering  into  the  new  contract  cannot  be  questioned,  but  it  proved  a  most 
unfortunate  venture.  By  the  last  of  May  the  plaintiff  had  in  its  hands  more 
coke  than  was  required  in  its  business,  and  it  procured — at  what  precise  loss 
does  not  clearly  appear  —  the  cancellation  of  contracts  with  Hutchinson  to  the 
extent  of  twenty  thousand  tons.  As  the  plaintiff  was  not  bound  to  enter  into 
the  new  forward  contract,  it  seems  to  me  it  did  so  at  its  own  risk,  and  cannot 
fairly  claim  that  the  damages  chargeable  against  the  defendant  shall  be  assessed 
on  the  basis  of  that  contract.     The  motion  for  a  new  trial  is  denied. 

§  191S.  Damages  limited  to  tliose  in  the  contemplation  of  the  parties  at  the  time  of  the 
oontract. —  The  owner  of  a  vessel  haviag  an  order  for  coal  was  directed  by  the  shipper  to 
take  on  part  of  the  cargo  at  one  dock,  and  the  balance  at  his  own  dock.  Having  taken  on 
board  a  part  of  his  cargo  from  the  upper  dock,  and  the  weather  being  threatening,  the  master 
put  to  sea  without  completing  his  cargo  or  signing  bills  of  lading,  or  reporting  iiis  departure 
to  the  shipper.  The  cargo  was  lost  by  perils  of  the  sea.  There  was  an  agreement  between 
the  shipper  and  the  consignee  that  the  former  should  insure  this  cargo  of  coal  for  the  l)enefit 
of  the  consignee,  but  this  was  unknow:p  to  the  master.  This  cargo  was  not  insured  by  the 
shipper  because  he  did  not  know  of  the  departure  of  the  vessel.  In  an  action  by  the  con- 
signee against  the  owner  for  damages  for  the  failure  of  the  master  to  report  to  the  shipper,  by 
reason  of  which  the  insurance  was  lost,  it  was  held  that  as  only  those  damages  can  be  re- 
covered on  a  contract  which  were  in  the  contemplation  of  parties  thereto  at  the  time  of  the 
making  thereof,  and  that  as  damages  for  the  failure  to  insure  cannot  be  held  to  have  been  in 
the  coutemplation  of  the  parties  to  the  contract  of  affreightment,  therefore  the  consignee 
could  not  recover.     The  Ontario,  1  Brown,  483. 

§  1919.  Not  to  be  decided  on  demurrer.— The  amount  of  damages  to  which  plaintiff  is  en- 
titled is  not  to  be  decided  upon  a  demurrer.     Hoppock  u.  Wicker,  4  Biss.,  469  (§j$  'dSl,  382). 

§  1920.  Expectations  of  profits. —  Evidence  that  it  was  expected  that  saw-mills  would  be 
built  along  the  line  of  a  proposed  railroad,  and  that  the  road  would  make  a  profit  of  $20,000 
in  transporting  lumber,  is  too  vague  to  afford  a  basis  for  estimating  damages.  Phillips,  etc., 
Ck>n8truction  Co.  v.  Seymour,  1  Otto,  646  (^§896-903). 

§  1921.  Loss  of  opportunity. —  Though  a  party  by  the  non-payment  of  money  due  to  him 
may  lose  an  opportunity  for  an  advantageous  bargain,  yet  such  a  loss  is  not  recoverable  in  an 
action  for  the  money  due.     Pope  v.  Barrett,  1  Maaon,  123. 

g  1922.  Damages  resulting  from  breach  of  warrant  j  of  quality  may  be  set  up  in  recoupment 
in  an  action  for  the  price  of  goods  sold.  West,  Bradley  &  Gary  Manuf'g  Co.  v.  Ansonia  Brass 
&  Copper  Co.,  4  Fed.  R.,  145  (§  324). 

§  1928.  Damages  are  given  only  to  time  of  suit  brought,— In  an  action  for  the  hire  of  a 
steamboat,  the  hire  cannot  be  estimated  or  damages  given  to  any  time  posterior  to  the  insti- 
tution of  the  suit.  A  judgment  was,  in  this  case,  reversed  because  the  jury  were  instructed 
to  give  damages  to  a  time  posterior  to  the  issuing  of  the  writ  and  the  appearance  by  the  de- 
fendant and  giving  a  rule  to  declare.     Bradley  v.  Steam  Packet  Co.,*  9  Pet,  107. 

§  1924.  Damages  for  delay  cansed  by  law. —  If,  after  the  making  of  a  contract,  its  execution 
is  suspended  by  law,  such  suspension  operates  to  release  all  parties  from  any  claim  for  dam- 
ages for  delay.    Kelly  v,  Johnson,  8  Wash.,  47. 

g  1925.  Damages  for  breach  on  part  of  plaintifl".—  In  an  action  of  covenant,  if  the  defend- 
ant has  been  injured  by  a  breach  of  the  covenant  on  the  part  of  the  plaintiff,  he  may  recover 
damages  in  an  action  against  him,  but  he  cannot  give  such  breaches  in  evidence,  either  by 
way  of  bar,  of  offset  or  in  mitigation.     Webster  v.  "Warren,*  2  Wash.,  456. 

§  1926.  Breach  of  contract  to  deliver  merchandise.—  The  measure  of  damages  for  a  failure 
to  deliver  merchandise  at  the  time  and  place  specified  in  the  contract  is  the  difference  be- 
tween the  contract  price  and  the  current  market  price  at  the  time  and  place  of  delivery. 
Halsey  r.  Hurd,  6  McL.,  106;  White  v.  Arleth,  1  Bond,  326;  Thompson  v.  Cincinnati,  W.  & 
Z.  R,  Co.,*l  Bond,  152. 

§  1927.  The  measure  of  damages  for  a  failure  to  deliver  certain  machines  according  to  the 
terms  of  a  contract  of  sale  is  the  price  at  which  the  vendee  at  the  time  of  the  breach  could 
procure  machines  of  the  same  kind  and  number.  The  measure  of  damages  where  the  breach 
is  only  partial,  by  reason  of  the  machines  not  being  fit  for  use,  is  the  amount  which  it  would 
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cost  to  supply  the  defects  in  the  machines,  irrespective  of  the  amount  of  the  oontract  prfce. 
Marsh  v.  McPhcrson,  15  Otto,  717. 

§  1028.  The  measure  of  damages  for  a  failure  to  deliver  merchandise  is  its  market  value  on 
the  day  on  which  it  should  have  been  delivered.  In  estimating  such  damages  the  jury  can- 
not  go  beyond  the  value  of  the  merchandise  at  the  time  when  it  should  have  been  delivered, 
whatever  are  the  motives  of  the  seller  in  refusing  to  deliver,  nor  can  it  take  into  account  the 
profits  at  which  tlie  vendee  might  have  sold  it  If  the  market  price  is  fixed,  that  furnishes 
the  measure  of  damages,  but  if  it  is  fluctuating,  the  jury  ma.y  take  any  price  not  above  or 
below  the  limit,  and  may  fix  on  the  higher  price  if  the  conduct  of  the  seller  has  been  wilf uL 
Blydenburgh  v.  Welsh,  Bald.,  838. 

§  1020.  The  price  of  an  article  at  the  place  of  delivery  is  the  standard  by  which  to  estimate 
the  damages  for  non-delivery.  But  where  defendants  had  entire  control  of  the  maricet  at 
that  place,  it  was  held  that  the  measure  of  damages  was  the  difference  between  the  price  of 
the  article  in  the  place  of  delivery  and  the  price  in  the  nectrest  available  market,  plus  the  in- 
creased expense  (if  any)  of  transportation  to  the  agreed  place  of  delivery.  Grand  Tower  Ck>. 
r.  Phillips,  33  Wall.,  471  (g§  1025-27). 

§  1080.  In  1879  defendants  agreed  to  deliver  a  cert€un  quantity  of  ice  "during  the  follow- 
ing season,"  i.  e.,  (say)  between  April  and  December.  In  July,  1880,  they  refused  to  perform 
their  contract,  on  account  of  the  great  rise  in  the  value  of  ice.  At  that  time  ice  was  worth 
^5  per  ton,  but  fell  later  in  the  season  to  |2.  In  an  action  for  breach  it  was  held  that  it  was 
to  be  presumed  that  defendants,  had  they  performed,  would  have  done  so  at  that  time  of  the 
season  when  ice  was  lowest,  and  that  damages  should  be  assessed  at  $3  per  ton.  Dingley  v. 
Oler,  11  Fed.  R.,  872  (§§  1861-82). 

g  1091.  Failure  to  deliver  goods  of  th«  quality  contracted  for.-—  Where  a  breach  of  con- 
tract in  the  quality  of  goods  furnished  under  a  contract  is  set  up  as  a  defense  in  an  action  on 
a  promissory  note  given  for  such  goods,  the  measure  of  damages  is  the  difference  in  the 
worth  of  the  goods  contracted  for  and  those  furnished,  computed  at  the  time  and  place  of 
the  delivery.    Youqua  v,  Nixon,  Pet.  C.  C,  228. 

g  10^2.  In  the  case  of  a  contract  for  the  sale  of  goods  to  be  shipped  to  a  foreign  market,  if 
the  goods  delivered  are  not  of  the  quality  contracted  for,  the  measure  of  damages  is  to  be 
computed  from  the  price  at  the  place  where  they  were  to  be  delivered,  and  not  from  the  price 
at  the  place  to  which  they  were  to  be  sent.    Willings  v,  Consequa,*  Pet.  C.  C,  172. 

§  1088.  Failure  to  deliver  teas  of  certain  qaality.—  In  assessing  damages  for  breach  of 
contract  in  failing  to  deliver  teas  of  the  first  quality,  it  is  held  that  the  difference  between  the 
sales  of  the  teas  at  the  foreign  market  and  other  teas  of  the  first  quality  is  not  otherwise  to 
be  regarded  than  as  it  furnishes  a  test  of  the  quality  and  the  rate  of  loss  to  be  applied  to  the 
prime  cost.    Willings  v,  Consequa,*  Pet.  C.  C,  801. 

g  1084.  In  case  of  a  failure  to  deliver  at  Canton  the  quality  of  tea  bargained  for,  the  meas- 
ure of  damages  is  to  be  determined  by  taking  the  difference  between  the  price  obtained  for 
the  tea  at  the  Dutch  sales,  and  that  obtained  for  other  teas  of  the  quality  contracted  for,  and 
to  make  that  difference  the  rate  of  injury  sustained,  and  apply  it  to  the  first  cost  of  the  tea  at 
Canton,  adding  thereto  the  premium  of  insurance,  duties,  and  all  other  usual  expenses  and 
charges.    Cheongwo  v.  Jones,*  8  Wash.,  859. 

g  1035.  If  teas  furnished  are  not  according  to  contract  and  are  inferior  to  other  teas  of  the 
agreed  quality,  the  difference  between  their  value  and  that' of  teas  of  the  agreed  quality  is  the 
measure  of  damages.    Youqua  v.  Nixon,*  Pet.  C.  C,  223. 

§  1086b  The  measure  of  damages  for  the  breach  of  a  contract  to  deliver  teas  of  a  specified 
•quality  is  to  consider  the  sales  of  the  teas  at  the  markets  where  they  were  disposed  of,  and 
compare  them  with  the  sales  of  other  teas  of  the  same  quality,  to  determine  the  rate  of  loss, 
and  apply  this  rate  to  the  prices  of  tea  of  the  same  quality  at  the  place  where  purchased,  and 
in  the  absence  of  evidence  the  contract  price  may  be  taken  as  evidence  of  that  price.  Gilpin 
V.  Consequa,*  8  Wash.,  184. 

g  1087.  Sellernotf  relieved  from  damages  for  failure  to  deliver,  by  exhaastion  of  tbe 
market. —  If  the  quality  and  quantity  of  goods  contracted  to  be  delivered  could  not  be  ob- 
tained at  the  time  and  place  of  delivery,  this  does  not  relieve  the  seller  from  his  liability  for 
damages  resulting  from  his  breach  of  contract.  He  should  have  taken  care  before  he  made 
the  contract,  and  in  case  the  state  of  the  market  would  not  allow  it,  he  should  have  provided 
therefor  in  his  contract.    Youqua  r.  Nixon,  Pet.  C.  C,  222. 

§  108S.  For  a  breach  of  a  contract  to  deliver  property  on  demand  the  measure  of  dam- 
ages is  the  price  to  be  paid  therefor  at  the  time  of  the  demand.  Cottle  v,  Payne,*  8  Day 
(Conn.),  205. 

g  1080.  Failure  to  ship  sugars  as  promised.— Where  A.,  in  possession  of  sugars  of  B., 
agreed,  in  consideration  of  C.'s  giving  to  B.  an  authority  to  draw  on  him  (C.  j  to  ship  the 
sugars  then  in  his  possession  at  New  York  to  C,  at  Marseilles,  it  was  held,  in  an  action  by 
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C  against  A.  for  failure  to  do  so,  that  the  raeasuro  of  damages  was  the  value  of  the  sugars 
in  New  York  at  the  time  of  the  breach  of  the  contract.    Rabaud  v.  DeWolf,*  1  Paine,  G.'iO. 

§  1940.  Refusal  to  receive  and  pay  for  ^oods  bong'ht.— A  party  to  a  contract  of  sale  i» 
liable  for  a  refusal  to  receive  and  pay  for  the^  goods,  and  the  measure  of  the  seller's  recovery 
is  the  loss  suffered  by  him.     Gibbons  i\  United  States,  8  Wall.,  272. 

§  1941.  When  a  contract  to  purchase  carbines  is  broken,  and  it  is  not  shown  that  they  at 
any  time  had  a  market  or  selling  price,  and  it  is  not  found  how  much  they  were  worth  at 
the  time  delivery  was  offered  and  refused,  or  whether  tliey  could  have  been  sold  at  all  at  that 
time,  the  measure  of  damages  is  the  actual  loss  suffered  by  the  seller.  Manufacturing  Co.  r. 
United  States.  17  Wall.,  595. 

§  1942.  Where  the  vendee  in  a  contract  of  sale  refuses  to  accept  the  goods  when  tendered, 
the  vendor  may  sell  them,  and,  in  an  action,  recover  the  difference  between  the  contract 
price,  with  interest  thereon  from  the  day  of  tender,  and  the  price  for  wliich  they  were  sold, 
less  the  reasonable  expenses  of  the  resale.     Pope  r.  Filley,*  8  McC,  190, 

§  1943^  In  an  action  for  breach  of  contract  on  the  part  of  the  defendant  in  refusing  to  ac- 
cept certain  fire  hose  for  the  manufacture  of  which  it  had  contracted  with  the  plaintiff,  evi- 
dence as  to  the  amount  of  leather  which  had  been  cut  at  the  time  the  notice  was  given  by 
the  defendant,  and  that  the  leather  so  cut  could  not  be  made  into  marketable  hose  without 
being  cut  down  some,  and  thus  wasting  a  part  of  it,  was  held  inadmissible  as  bearing  on  the 
question  of  damages.     Chicago  v.  Greer,*  9  Wall.,  720. 

§  1944.  Where  a  contract  has  been  made  for  fui-nishing  a  quantity  of  merchandise  at  a 
given  place  within  a  given  time,  when  the  time  for  the  acceptance  of  tlie  property  has  ex- 
pired, if  the  property  has  not  been  accepted,  the  vendors  have  the  legal  right  to  tlirow  the 
property  upcn  the  vendees  and  recover  the  contract  price,  or  to  dispose  of  it  as  the  tiitstecsof 
the  vendees,  crediting  them  with  the  amount  it  brought  and  charging  them  with  the  bal- 
ance which  might  remain.  But  in  makmg  this  election  their  conduct  must  be  clear  and 
unmistakable  so  as  to  put  the  vendees' upon  their  guard,  and  inform  them  of  the  course 
which  the  vendors  intend  to  pursue.  In  so  acting  as  trustees  the  vendors  are  bound  to  pro- 
ceed in  the  manner  prescribed  by  the  well  known  and  well  settled  rules  of  law  which  fix  the 
duties  and  responsibilities  of  trustees  in  like  circumstances.  Tliey  have  no  right  to  ship  the 
article  to  an  unusual  and  d&ngerous  market,  nor  to  hold  a  perishable  article  for  the  chance  of 
realizing  a  belter  price.    Hughes  v.  United  States,*  4  Ct.  CI.,  74. 

§  1945.  Where  the  buyer  sells  the  goods  for  the  benefit  of  the  seller.— A  contract  was 
made  for  the  purchase  of  shingles  at  $3.25,  the  quantity  to  be  sold  for  that  price,  however, 
hot  being  specified.  After  a  quantity  were  delivered  the  seller  demanded  that  price  per 
bunch,  and  the  buyer  offered  to  pay  that  price  per  thousand.  As  they  could  not  agree,  the 
buyer  offered  to  return  the  shingles,  but  the  seller  refused  to  accept  them.  Thereupon 
the  buyer  sold  them  for  the  benefit  of  the  seller.  Heldt  that  the  measure  of  the  seller's  re- 
covery in  a  suit  against  the  buyer  was  the  price  received  by  him  on  the  sale,  less  a  reason- 
able  compensation  to  him  for  his  services  in  making  it.  Greene  r.  Bateman,  2  Woodb.  &  M., 
3J2. 

§  1946.  Fttilnre  to  pay  in  the  paper  of  a  certnin  company.— Where  a  party  agreed  to 
make  payment  in  paper  of  the  M.  Company  and  failed  to  pay  at  the  agreed  time,  it  was  Jiekl 
thr^t  thc^  measure  of  damages  was  the  specie  value  of  the  M.  Co.'s  paj>er  at  the  tima  it  was 
due,  and  that  the  debtor  was  not  bound  to  pay  iu  specie  because  he  had  failed  to  pay  at  the 
agreed  tim?.     Kobinson  v.  Noble,  8  Pet,  181  (i;,^  1033-81). 

^  1947.  If  one  htis  paid  money  for  a  causideration  vihich  fails,  and  which  in  equity  ought 
to  be  paid  back,  as  for  goods  bought  by  him  and  not  delivered,  the  measure  of  damages,  on 
recovery,  is  the  sum  paid  with  interest.     Nash  v.  Towne,  5  Wall.,  C89  (g§  1039-42). 

^  1948.  Delay  in  payment  of  mouey  dao.— Interest  is  the  measure  of  all  damages  for  de- 
lay in  the  payment  of  money  due  upon  contract.     Loudon  v.  Taxing  District,*  14  Otto,  771. 

§  1949.  The  nteasure  of  damages  for  a  debtor's  failure  to  pay  money,  or  deliver  his  obliga- 
tions to  pay  money,  is  the  amount  due  with  the  interest  given  by  the  lex  loci  contract uSf  and 
as  a  rule  collateral  damages  caunot  be  given.     City  of  Memphis  v.  Brown,  1  Flip.,  210. 

§  1950.  Breach  of  contract  to  transport  mcrchaudise. —  The  owner  of  a  vessel  contracted 
to  transport  a  cargo  of  brick,  but  before  the  brick  were  loaded  the  vessel  froze  up  and  the 
master  died.  Tlie  owner  refused  to  perform  the  contract  and  to  allow  any  brick  to  be  loaded 
or  unlonded.  Held,  that  the  owner  of  the  britk  could  recover  the  value  of  the  brick  loaded 
and  withheld;  the  co.st  of  transporting  the  residue  from  the  storehouse  to  the  docU ;  for  inju- 
ries received  v.hilB  lying  on  the  dock  waiting  for  the  vessel  to  receive  them ;  and  the  differ- 
ence against  him,  if  any,  between  what  he  had  agreed  to  pay  for  the  transportation,  and  what 
he  was  obliged  to  pay  for  some  other  moJe  of  conveyance;  but  that  he  could  not  recover  for 
damages  received  by  the  bricks  after  notice  of  the  refusal  of  the  owner  of  the  vessel  to  com- 
plete the  contract    The  Flash/  Abb.  Adm.,  120. 
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§  1051.  Contract  for  the  carriage  of  groods  rescinded  bj  tlie  sender.—  A  contract  to  carry 
cei  tain  nierchaudise  to  a  certain  point  was  rescinded  by  the  party  for  whom  the  work  was  to 
be  done.  Ueid,  that  the  measure  of  damages  is  the  clear  net  pi*ofits  whicli  would  have  been 
realized  had  the  contract  not  been  rescinded,  or,  in  other  words,  the  difference  between  the 
compensation  which  the  carrier  was  to  receive  and  what  it  would  cost  him  to  perform  the 
service.    Moore  v.  United  States,*  1  Ct.  CK,  95. 

§  1952.  Failnro  to  transfer  stock. —  In  an  action  for  failure  to  transfer  stock,  the  measure 
of  damages  is  the  value  of  the  stock  on  the  day  on  which  it  ought  to  have  been  transferred. 
Tayloo  u  Turner,*  2  Cr.  C.  C,  203. 

g  1953.  Failare  of  owner  to  sell  cattle  and  dlTlde  with  the  feeder  according  to  prom* 
Is?. —  B.  contracted  with  T.  to  take  charge  of  certain  cattle  belonging  to  T.,  and  tend  them 
till  a  certain  date,  at  which  time  T.  was  to  sell  them,  and,  after  deducting  the  first  cost  of  the 
cattle,  was  to  divide  the  surplus  equaJl3%  Held,  that  the  measure  of  damages  for  the  failure 
of  T.  to  sell  and  divide  is  the  half  of  the  market  price  of  the  cattle  on  the  day  on  which  they 
should  have  been  sold,  after  deducting  the  first  cost  of  the  cattle.  Beck  with  v.  Talbot,*  3 
Colo.  Ty,  650.    See  g§  1797-98. 

§  1954.  Contract  for  convict  labor  —  Failare  of  warden  to  keep  the  convicts  in  order,— 
By  contracts  to  furnish  convict  labor,  the  wardea  of  the  prison  agreed.to  keep  the  convicts 
in  order.  This  be  failed  to  do,  and,  in  consequence,  the  productiveness  of  the  convict  labor 
was  reduced  one«third  during  the  larger  part  of  the  time  included  in  the  contracts,  Held^ 
that  for  such  time  the  warden  was  entitled  to  recover  only  two-thirds  of  the  contract  price. 
In  re  Southwestern  Car  Co.,*  9  Biss.,  76. 

g  19d5.  Bnilding  not  conHtraeteil  according  to  the  terms  of  the  contract. —  It  seems  that 
when  a  builder  has  not  constructed  a  building  according  to  the  terms  of  the  contract  under 
which  he  has  worked,  the  measure  of  damages  is  the  difference  in  value  of  the  building  as 
finished,  and  as  required  to  be  finished  by  the  terms  of  the  contract.  Schaefer  r.  Gildea,*  3 
Colo.  TV,  18. 

§  10 JC.  Promise  by  one  to  erect  and  lease  a  bnilding  — Bescission  bj  the  other.— A 
party  contracts  to  erect  a  building  and  lease  it  to  another  at  a  certain  rate  for  a  certain  time. 
Before  the  building  is  completed  the  other  party  rescinds  the  contract  Held,  that  the  meas- 
ure of  damages  is  the  net  gain  which  the  builder  would  have  derived  from  the  full  perform- 
ance of  the  contract;  and  for  the  purpose  of  ascertaining  this  profit,  interest  on  investment, 
taxes  and  repairs  are  to  be  deducted  from  the  total  rent  contracted  for.  Adams  v.  United 
States,*  1  Cl.  CL,  106. 

§  1957.  Contract  payable  in  Confederate  currency.— Where  a  contract  was  made  during 
the  war  of  the  rebellion,  which  provided  for  the  payment  of  Confederate  currency,  the  meas- 
ure of  recovery  in  an  action,  aft  .t  the  suppression  of  the  rebellion,  is  the  value  of  the  Confed- 
erate currency  as  represented  by  federal  currency  at  the  time  the  contract  was  entei-ed  into. 
Wilmington  &  Weldon  R'y  Co.  v.  King,  1  Otto,  5. 

§  i9oS.  Failure  to  deliver  property  seized  by  government  for  condemnation.— The 
measure  of  damages  for  a  failure  to  deliver  property  seized  for  condemnation  by  the  govern- 
ment, and  for  which  a  delivery  bond  is  given,  is  the  highest  price  for  which  the  pro^ierty 
might  have  been  sold  at  any  time  between  the  breach  and  the  commencement,  of  suit. 
United  States  r.  Rob  Roy,  1  Woods,  43. 

g  19o9.  Agreement  to  park  pork  — Refusal  to  perform^by  furnishing  the  hogs.— Where 
the  plaiutiff  agreed  to  pack  a  definite  number  of  hogs  for  the  defendant,  and  made  all  his 
preparations  to  do  so,  but  the  defendant  refused  to  perform  his  agreement  to  furnish  the 
hogs  to  be  packed,  the  measure  of  damages  is  the  difference  between  the  cost  of  doing  the 
work  and  the  price  which  the  plaintiffs  were  to  receive  for  it,  making  a  reasonable  deduction 
for  the  less  time  engaged,  and  for  the  release  from  the  care,  trouble,  risk  and  responsibility 
attending  a  full  execution  of  the  contract.     United  States  v.  Speed,  8  Wall.,  84. 

§  1960.  A  party  hires  another  to  slaughter  and  cure  a  certain  number  of  hogs,  but  fails  to 
f umisli  the  hogs.  Held,  that  the  mea.<«ure  of  damages  for  the  failure  to  furnish  the  hogs  is 
the  net  profit  which  the  packer  would  have  derived  from  the  transaction,  and  to  estimate 
this  the  price  at  wliich  he  could  have  procured  the  work  to  be  done  will  be  taken,  less  a  rea* 
aonablesum  to  be  therefrom  deducted  on  account  of  relief  from  responsibility,  and  for  the 
time  and  trouble  which  full  performance  would  have  entailed.  Floyd  v.  United  States,*  2  Ct. 
a.,  441. 

§  19(il.  Contract  to  pack  pork  —Failure  to  use  care  and  skill.— Where  a  party  under-^ 
takes  to  pack  pork  for  another,  agreeing  that  it  shall  be  well  put  up,  he  is  bound  to  use  care 
and  skill,  and  if  any  of  the  pork  shall  be  damaged  by  reason  of  a  want  of  care  or  skill,  the 
measure  of  damages  is  the  difference  between  the  value  of  the  pork,  as  damaged,  and  the 
price  of  sound  marketable  pork.    Forman  v.  Miller,*  5  McL.,  218. 
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%  1962.  If  the  party  for  whom  the  pork  is  packed  changes  the  ordinary  inode  of  packing, 
the  packer,  thus  far,  is  not  liable  for  damages.    Ibid, 

§  190B.  Breach  of  eontraet  for  wages,  or  for  freight,  or  for  the  lease  of  baildings.—  The 
measure  of  damages,  where  a  person  legally  elected  is  kept  out  of  an  office  of  trust  and  con- 
fidence pending  legal  proceedings,  is  the  whole  amount  of  the  salary  received  by  the  in- 
truder during  such  time.  The  rule  which  measures  the  damages  upon  a  breach  of  a  contract 
for  wages,  or  for  freight,  or  for  the  lease  of  buildings,  has  no  application.  In  these  cases  the 
party  aggrieved  must  seek  other  employment,  or  other  articles  of  carriage  or  other  tenants, 
and  the  damages  recovered  will  be  the  diiference  between  the  amount  stipulated  and  the 
amount  actually  received  or  paid.  But  no  such  rule  can  be  applied  to  public  officer  of  trust 
and  confidence,  the  duties  of  which  are  not  purely  ministerial  or  clerical.  United  Statea  v, 
Addison,  6  Wall.,  297. 

§  1964.  Fallare  to  retam  bonds  borrowed  of  a  city.—  The  measure  of  damages  for  the 
failure  of  contractors  to  return  to  a  city  its  bonds  which  were  lent  by  it  to  them  for  a  certain 
time  is  the  sum  for  which  such  bonds  could  be  purchased  in  the  market  at  the  time  they 
should  have  been  returned,  and  this  rule  is  in  no  way  affected  by  the  fact  that  at  such  time 
the  city  has  no  money  at  hand  with  which  to  make  such  purchases.  No.  court  and  no  govern- 
ment can  protect  against  the  misfortunes  of  poverty.  City  of  Memphis  v.  Brown,  SO  WalL, 
804. 

§  1965.  Breach  of  contract  to  proride  a  sinking  ^nd  for  the  payment  of  bonds.—  The 
measure  of  damages  for  a  failure  to  deliver  corporate  bonds  which  are  vendiUe  in  the 
markets  at  a  fixed  value  is  not  the  nominal  value  of  the  bonds,  but  the  actual  loss  to  which 
the  party  is  subjected  by  reason  of  the  failure  to  deliver  the  bonds.  Where  there  was  an 
agreement  by  a  city  to  furnish  a  contractor  with  certain  bonds,  and  to  provide  a  sinking 
fund  for  their  payment,  and  the  bonds  were  furnished  but  no  sinking  fund  was  provided,  the 
measure  of  damages  was  held  to  be  the  difference  in  value  between  the  bonds  as  actually 
furnished  and  what  they  would  have  been  worth  had  the  sinking  fund  been  provided  as 
agreed.     City  of  Memphis  v.  Brown,  1  Flip.,  215. 

§  1966*  Where  the  hirer  prevents  the  performance  of  the  work.^  Where  a  railway  has 
entered  into  a  contract  with  a  contractor  to  construct  certain  track,  and  prevents  the  con- 
tractor from  finishing  his  work,  the  measure  of  the  contractor's  damage  is  the  difference 
between  the  cost  of  the  work  and  the  price  to  be  paid  for  it.  This  difference  is  the  induce- 
ment and  real  consideration  which  causes  the  contractor  to  enter  into  the  contract.  For  this 
he  expends  his  time,  exerts  his  skill,  uses  his  capital  and  assumes  the  risks  ^ which  attend  the 
enterprise,  and  to  deprive  him  of  it,  when  the  other  party  has  broken  the  contract,  and  un- 
lawfully put  an  end  to  the  work,  would  be  unjust  Myers  v.  New  York  &  Cumberland  Ky 
Co.,  2  Curt,  38. 

§  1967.  Where  a  person  contracts  for  the  performance  of  certain  work  and  afterwards  re- 
quires the  work  to  be  stopped,  he  is  liable  to  the  other  party  for  all  damages  sustained  by 
him,  and  this  includes  compensation  for  labor  performed,  and  prospective  profits  on  the  part 
unperformed ;  but  the  party  employed  has  no  right  to  persist  in  the  employment  and  thus  in- 
crease the  damages.    McKee  v.  United  States,*  1  Ct.  CL,  842. 

^  196S.  Where  one,  by  his  non-performance,  prerents  the  other's  performance.— Where 
a  contract  to  furnish  supplies  to  enable  another  to  get  out  lumber,  and  purchase  such  lumber 
after  it  is  gotten  out,  is  broken  by  the  person  who  was  to  furnish  supplies,  the  damages  must 
be  limited  to  the  act  of  refusal,  and  the  immediate  consequences  resulting  therefrom.  The 
injury  cannot  extend  to  the  profits  which  would  have  arisen  on  the  contract  if  it  had  been 
performed.    Chapin  v.  Norton,*  6  McL.,  500. 

g  1969.  Where  the  other  party  prevents  a  performance  — ProHts.— If  a  party  to  a  con- 
tract is  prevented  from  performing  it  by  the  other  party  thereto,  he  is  entitled  to  recover  as 
well  such  damages  as  he  actually  sustains,  as  the  profits  he  would  have  realized.  The  loss  of 
such  profits  is  a  part  of  the  damage  which  he  sustains.  The  expected  benefits  of  the  contract 
are  his  property.  Unreasonably  large  profits  may  be  an  evidence  of  fraud,  but  when  the  con- 
tract is  established  against  all  charges  of  fraud,  and  is  held  valid,  it  is  entitled  to  all  the  legal 
consequences  and  incidents  of  a  valid  contract  Hitchcock  v,  City  of  Galveston,  8  Woods, 
294. 

§  1970.  l>ebt  payable  In  one  country  sued  for  in  another.-—  It  seems  that  whenever  a  debt 
is  made  payable  in  one  country  and  is  afterwards  sued  for  in  another  country,  the  creditor  is 
entitled  to  receive  the  full  sum  necessary  to  replace  the  money  in  the  couutiy  where  it  ought 
to  have  been  paid,  with  interest  for  the  delay ;  for  then,  and  then  only,  is  he  fully  indemnified 
for  the  violation  of  the  contract.  In  every  such  case  the  plaintiff  is,  therefore,  entitled  to 
have  the  debt  to  him  first  ascertained  at  the  par  of  exchange  between  the  two  countries,  and 
then  to  have  the  rate  of  exchange  between  those  countries  added  to  or  subtracted  from  the 
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amount,  as  the  case  may  require,  in  order  to  replace  the  money  in  the  country  where  it  ought 
to  be  paid.    Grant  v,  Healey,  3  Sumn.,  524  (g§  120^-1206). 

^  1971.  Contraet  in  one  eonntry  to  pay  money  in  another  in  the  currency  of  the  latter— 
Soit  broag:ht  in  a  third. —  Where  a  contract  is  made  in  one  country  for  the  payment  of 
money  in  another  country,  in  the  currency  of  the  latter  country,  upon  suit  brought  in  another 
country  to  recover  for  a  breach  of  the  contract,  the  plaintiff  ought  to  recover  such  a  sum  in 
the  currency  of  the  country  where  the  suit  is  brought  as  would  be  equivalent  to  the  sum  to 
which  he  would  be  entitled  in  the  country  where  the  debt  is  payable,  calculated  by  the  real 
and  not  the  nominal  par  of  exchange.  Wherever  a  creditor  may  sue  for  his  debt  he  is  entitled 
to  have  an  amount  equal  to  what  he  must  pay  in  order  to  remit  it  to  the  country  where  it  is 
payable.    Hargrave  v,  Creighton,  1  Woods,  491. 

§  197S.  Qnantnm  mernlt  for  extra  work. —  By  a  special  contract  a  contractor  agreed  to  do 
certain  building  for  a  railway  company  for  which  he  was  to  receive  a  fixed  sum,  payable 
partly  in  stock  and  partly  in  cash.  During  the  progress  of  the  work  it  became  necessary  to 
do  a  large  amount  of  extra  work,  and  furnish  a  large  quantity  of  extra  materials.  In  an 
action  on  an  implied  assumpnt  it  was  held  that  the  contractor  was  entitled  to  receive  in  cash 
the  value  of  the  extra  work  and  materials.  The  promise  implied  by  the  law  in  such  a  case  is 
a  promise  to  pay  in  money  what  the  work  is  reasonably  worth,  and  is  in  no  respect  qualified 
or  governed  by  the  existence  of  a  special  contract  for  doing  other  work,  however  intimately 
the  two  kinds  or  amounts  of  work  may  in  fact  be  connected  together.  Childs  a  Somerset  & 
Kennebec  R'y  CJo.,*  20  Law  Rep.  (10  N.  S.),  664. 

§  1978.  Where  parties  covenant  that  the  value  of  all  extra  work  done  under  a  contract 
shall  be  assessed  by  two  arbiters,  one  to  be  appointed  by  each  party,  and  defendant  neglects 
to  appoint  such  arbiter,  plaintiff  then  has  an  action  on  quantum  meruit  for  the  extra  work 
done ;  his  only  action  on  the  covenant  is  for  defendant's  failure  to  appoint  an  arbiter.  Baker 
V,  Herty,*  1  Cr.  C.  C,  249. 

§  1974.  Qnantnm  meruit  for  work  done  in  part  performance.— Plaintiff  did  certain  work 
for  defendant  as  part  performance  of  a  contract  under  seal,  but  was  prevented  by  the  act  of 
defendant  from  completing  the  work.  Held,  that  a  count  for  a  quantum  meruU  could  not 
be  maintained.  Young  v,  Preston,*  4  Or.,  2o9.  Reversing  Preston  v.  Young,*  1  Cr.  C.  C, 
857. 

§1975.  Where  the  parties  fail  to  fix  a  price.— Where  a  contract  of  sale  does  not  fix  a 
specific  price,  but  it  is  to  be  settled  by  the  parties,  neither  party  can  act  alone  in  the  matter, 
but  the  act  must  be  joint.  If  they  cannot  agree,  then  a  reasonable  compensation  must  be 
allowed,  and  such  reasonable  compensation  must  be  proved  by  competent  evidence  and  settled 
by  a  jury.  If  the  sum  fixed  by  one  is  not  a  reasonable  compensation,  the  other  is  allowed  to 
show  this.    United  States  v,  Wilkins.  6  Wheat.,  148. 

g  1976.  Compensation  to  be  settled  by  the  terms.— Where  work  is  done  under  a  contract, 
the  terms  of  the  contract  should  settle  the  amount  to  be  paid,  unless  it  is  shown  that  in  con-  • 
sequence  of  variations  from  the  plan  the  compensation  agreed  upon  should  be  increased  or  di- 
minished.   Schaefer  v.  Gildea,*  8  Colo.  Ty,  18. 

§1977.  Law  of  Pennsylvania  as  to  damages  on  foreign  bills  returned  protested  —  Con- 
tract made  to  operate  as  if  bills  had  been  drawn.—  Certain  persons  bind  themselves  to  the 
United  States  to  pay  to  the  bankers  of  the  latter  at  Amsterdam  a  certain  sum  on  a  certain 
day.  The  condition  of  the  bond,  as  well  as  the  agreement  under  which  the  bond  is  given,  in 
case  the  sum  is  not  paid  as  agreed,  is  to  repay  the  amount  to  the  United  States,  "  at  the  rate 
of  exchange  current  in  Philadelphia  at  the  time  demand  of  payment  is  made,  together  with 
damages  at  the  rate  of  twenty  per  cent,  in  the  same  manner  as  if  bills  of  exchange  had  been 
drawn  for  the  said  sum  and  tliey  had  been  returned  protested  for  non-payment,  and  lawful 
interest  for  any  delay  of  payment  that  may  take  place  after  the  demand.**  Payment  is  made 
on  a  day  subsequent  to  the  day  named,  and  is  received  without  any  agreement  whatever. 
The  agreement  being  made  in  Philadelphia,  the  persons  making  it  resident  there,  and  the 
damages  upon  bills  of  exchange  returned  protested  being,  under  the  law  of  Pennsylvania, 
twenty  per  cent.,  it  is  held  that  the  parties  contemplate  a  repayment  in  Philadelphia  in  the 
event  of  non-payment  in  Amsterdam.  And  it  is  held  that  the  reference  to  bills  of  exchange 
is  satisfactory  evidence  that  the  parties  intend  the  contract,  if  not  as  a  complete  substitute  for 
bills  of  exchange,  to  operate  between  themselves  as  if  bills  had  been  drawn.  By  the  law  of 
Pennsylvania  damages  ai*e  not  <iemandable  until  the  bills  are  returned  back  under  protest, 
and  receipt  of  payment  before  the  bill  is  returned  does  away  with  the  right  to  demand  them. 
It  is  held,  in  this  view,  that  the  United  States,  by  receiving  payment  at  Amsterdam  after  the 
day,  waive  any  right  to  demand  the  damages,  but  are  entitled  to  interest  from  the  day  fixed 
for  payment  to  the  day  payment  is  made.     United  States  r.  Gurney,*  4  Cr.,  333. 

g  1978.  Erldence  as  to  rates  of  contracting  with  others.- In  an  action  on  a  contract,  evi- 
dence as  to  what  rates  defendants  made  contracts  with  others  for  similar  articles  is  not  ad^ 
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missible  to  determine  tlie  extent  of  the  defendants'  obligations  to  the  plaintiff.    Chicago  v. 
Greer,*  9  Wall..  726. 

§  1979.  A  surety  cannot  recover  of  his  principal  sums  which  he  is  bound  to  pay  without 
showing  that  he  had  paid  them  before  action  brought;  and  if  the  surety  does  not  show  that 
he  has  paid  tiiem,  the  presumption  is  that  he  has  not.    Pigon  r.  French,*  1  Wash.,  278. 

§  19S0.  Contract  for  the  diTision  of  the  net  profits  of  a  business.—  Under  a  contract  pro- 
Tiding  for  a  division  of  the  net  profits  of  a  trading  business,  it  is  proper  to  deduct  from  the 
gross  profits  sums  paid  for  taxes;  clerk  hire  and  advertising  for  the  business.  Foster  v.  God- 
dard,*  1  Cliff.,  158. 

§  1981.  It  was  agreed  between  G.  and  F.  that  G.  should  carry  on  the  business,  and  tliat  F. 
should  share  the  profits.  G.  sold  certain  goods  to  O.,  but  the  amount  of  O.'s  indebtedness 
was  in  dispute.  O.  tendered  G.  a  certain  amount,  which  was  refused,  and  after  the  claim 
was  outlawed  O.  made  another  tender,  which  G.  refused,  though  F.  wished  to  take  his  share. 
Heldf  that  as  G.  had  the  management  of  the  business,  and  claimed  a  sum  larger  than  the 
tender,  he  had  a  right  to  refuse  it,  and  that  it  was  proper  to  charge  the  sum  claimed  as  a  loss 
against  the  bushiess.    Ibid. 

g  1982.  Acceptance  of  certain  sum  as  compensation. —  The  allowance  and  acceptance, 
without  protest,  of  a  certain  sum  as  compensation  for  services  is  conclusive  upon  the  employee 
as  to  all  claims  up  to  the  time  of  such  allowance,  but  aft«r  such  acceptance  the  employee  is 
not  precluded  from  claiming  compensation  for  further  services,  unless  it  appears  that  it  was 
intended  that  such  services  should  be  gratuitous.     Oliver  v,  Vernon,*  4  Mason,  275. 

§  1983.  Breach  by  notice  of  intention  not  to  perform.— ^s  to  the  measure  of  damages 
when  a  contract  has  been  broken  by  notice  of  an  intention  not  to  perform,  given  before  the 
time  fixed  for  performance.    Grau  v,  McVicker,  8  Biss.,  13  (§g  1858-60). 

§  1984.  Contract  by  purchasers  to  hold  coal  or  its  representative  snbject  to  a  lien  of 
ship-oivners. —  A  gas  company,  which  had  contracted  with  the  charterers  of  a  ship  for  a  large 
quantity  of  coal  at  a  certain  price,  agreed  to  receive  it  and  hold  it,  or  its  representative  in 
value,  for  the  charterers,  subject  to  the  lien  of  the  owners  of  tlie  flhip  for  sums  due  under 
the  charter-party.  The  coal  having  been  us^d,  and  the  owners  of  the  vessel  having  filed  a 
libel  against  the  coal,  or  its  representative  in  value,  for  moneys  due  under  the  charter-party, 
the  court  held  that  the  representative  in  value  of  the  coal  was  the  sum  which  the  company 
was  to  pay  for  the  same  under  the  contract  with  the  charterers.  Six  Hundred  and  Four  Tons 
of  Coal,*  7  Ben.,  525. 

2.  Liquidated  Damages  and  Penalties. 

Summary— -Sum  Zic/d  a  penalty,  ^%  19S5,  1988,  1988.— JJeducf ion  of  damages,  §  1987.— 5ui» 

held  liquidated  damages,  §  1939. 

§  1985.  Owners  of  a  steamboat  agreed  "  to  forfeit  the  sum  of  $1,000,**  if  they  failed  to  per- 
form a  certain  contract.  Held,  that  the  sum  was  to  be  considered  a  penalty  and  not  liqui- 
dated damages.    Taylor  v.  Steamer  Marcella,  §  1990. 

y  198G.  A  building  contract  contained  the  following  clause:  *'  The  said  houses  to  be  com- 
pletely finislied  on  or  before  the  24th  day  of  December  next,  under  the  penalty  of  $1,000.  ia 
case  of  failure."  Held,  that  the  sum  was  to  be  considered  as  a  penalty  and  not  as  liquidated 
damages,  and  could  not  be  set  off  in  an  action  of  assumpsit.    Tayloe  t;.  Sandiford,  ^  199l>94. 

§  1987.  The  damages  in  an  action  of  contract  may  be  reduced  by  evidence  of  a  partial 
failure  of  consideration,  non-fulfillment  of  the  contract,  or  breach  of  warranty.  Van  Bureu 
V.  Diggs,  $i§  1995-98. 

§  1988.  When  a  written  contract  which  is  clear  in  its  terms  speaks  of  a  certain  sum  as  a 
penalty  for  failure  to  perform,  parol  evidence  is  not  admissible  to  show  that  such  sum  was 
intended  by  the  parties  as  liquidated  damages.     Ibid. 

§  1989.  A  contract  provided  that  defendants  should  erect  certain  buildings  and  lease  cer- 
tain rooms  therein  to  plaintiffs  for  five  years,  and  that  for  failure  to  perform  the  damages 
should  be  fixed  at  $3,000.  Held,  that  such  sum  must  be  considered  as  liquidated  damages 
and  not  as  a  penalty.     Harris  v.  Miller,  g§  1999-3001. 

[Notes.—  See  §§  2003-2012.] 

TAYLOR  V.  STEAMER  MARCELLA. 
(Circuit  Court  for  Louisiana:  1  Woods,  303-308.     1873.)  * 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  This  is  a  libel  brought  by  certain  mariners  for  their 
wages,  against  the  steamer  Marcella,  and  against  the  freight  earned  by  her  on 
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fiftv-seven  thonsand  staves.  Avendano  &  Bros.,  the  owners  of  the  staves 
have  been  made  defendants,  and  to  the  claim  of  libelants  answer  in  substance: 
that  on  the  IGth  of  April,  18G3,  ihey  made  an  agreement  in  writing  with  the 
owners  of  the  Marcefla,  whereby  the  latter  contracted  to  transport  on  board 
the  Marcella,  from  Richland  Parish  to  New  Orleans  seventy  thousand  staves, 
for  the  frefght  of  $55  per  thousand,  and  to  make  two  trips  if  all  the  staves  could 
not  bo  brought  at  one  trip.  Avendano  &  Bros,  agreed  to  pay  freight  on  seventy 
thousand  slaves,  whether  they  furnished  that  number  for  transportation  or  not, 
and  the  owners  of  the  boat  agreed  **  to  forfeit  the  sum  of  $1,000,"  if  they 
failed  to  carry  out  the  contract,  except  by  reason  of  accidents  be3'ond  their 
control.  The  answer  admits  that  the  Marcella  transported  under  the  contract 
about  fifty-seven  thousand  staves,  on  which  tbp  freight  amounted  to  $3,132.80, 
but  claims  that  respondents  aria  entitled,  to  a  credit  on  this  amount  for  $1,011.40, 
for  certain  staves  not  delivered,  and  for  cash  advanced  and  costs  paid,  leaving  a 
balance  due  of  $2,121.40,  from  which  latter  sum  the  respondents  claim  should 
be  deducted  the  $1,000  named  in  the  contract,  as  the  amount  to  be  paid  by  the 
owners  of  the  Marcella  in  case  they  did  not  perform  the  contract. 

The  only  point  in  the  case  is  whether  the  respondents,  Avendano  &  Bros., 
are  entitled  to  the  credit  of  $1,000  by  reason  of  the  failure  of  the  Marcella  to 
transport  the  thirteen  thousand  staves,  the  residue  of  the  seventy  thousand 
named  in  the  contract.  No  question  is  made  of  the  right  of  the  Marcella  tp 
the  freight  earned  on  the  fifty-seven  thousand  staves,  although  the  contract 
was  only  partially  performed.  The  precise  point  to  be  determined  is  whether 
the  $1,000  named  in  the  contract  is  to  be  considered  a  penalty  merely,  or  as 
liquiilated  damages.  Suppose  the  Marcella  had  refused  to  perform  any  part  of 
the  contract,  could  the  Avendano. Bros,  have  recovered  the  $1,000  for  the 
breach  ?  In  answering  this  question,  it  is  to  be  noted,  first,  that  where  it  is  doubt- 
ful on  the  face  of  the  instrument  wbethc;  the  sum  mentioned  was  intended  to 
be  stipulated  damages,  or  a  penalty  to  cover  actual  damages,  the  courts  hold  it 
to  be  the  latter.     Bearden  v.  Smith,  11  S.  C.  Law  Rep.,  554. 

.§  1 990.  "  We  agree  to  forfeit  one  thousand  dollars  if  we /ail  to  carry  out  this 
contract "  stipulates  a  penalty^  not  liquidated  damages. 

One  of  the  tests  by  which  this  question  is  to  be  solved  is  the  language  of  the 
contract.  In  the  contract  under  consideration,  the  word  damages  is  not  used. 
The  language  is,  "We,  the  owners  of  the  Marcella,  agree  to  forfeit  $1,000  if 
we  fail  to  carry  out  this  contract."  While  no  particular  phraseology  is  held  tp 
govern  absolutely,  and  although  the  term  "liquidated  damages"  will  not  be 
conclusive,  the  phrase  "penalty"  is  generally  so,  unless  controlled  by  other 
very  stronfif  considerations.  Higginson  v.  Weld,  14  Graj%  165;  Eichards  v. 
Edick,  17  Barb.,  260;  Leggett  v,  Ins.  Co.,  50  id.,  616;  Powell  v.  Burroughs, 
54  Penn.  St.,  329.  The  word  penalty  is  not  used  in  this  contract,  but  the  word 
forfeit  is,  which  may  fairly  be  regarded  as  an  equivalent.  The  verb  "to  for- 
feit "  is  defined,  "  to  lose  by  some  breach  of  condition ;  to  lose  by  some  offense." 
The  noun  "  forfeit "  is  defined  to  be  "  a  forfeiture,  a  fine,  a  mulct."  The  noun 
"penalty  "  is  defined,  "forfeiture,  or  a  sum  to  be  forfeited  for  non-compliance 
with  an  agreement,  a  fine."     See  Worcester's  Dictionary. 

These  definitions  show  that  the  \yorA%  forfeit  vlXxA  penalty  ^ve  substantially 
synonymous,  so  that  when  the  owners  of  the  Marcella  agreed  that  in  a  certain 
contingency  they  would  forfeit  $1,000,  their  meaning  was,  that  the  penalty  for 
non-performance  should  be  that  sum.  So  that  the  contract  under  considera- 
tion provided  for  a  penalty  to  cover  actual  damages,  and  did  not  stipulate  for 
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liquidated  damages.  The  damages  sustained  by  a  breach  of  this  contract  were 
such  as  couid,  without  difficulty,  be  ascertained.  This  is  another  reason  for 
construing  the  contract  to  provide  for  a  penalty  to  cover  actual  damages  only. 
Kimble  v.  Farren,  6  Bing.,  141 ;  Lampraan  v.  Cochran,  16  N.  Y.,  275 ;  Higgin- 
son  V.  Weld,  14  Gray,  165;  Berry  v.  Wisdom,  3  Ohio  St.,  241.  In  Tayloe  v. 
Sandiford,  7  Wheat,  13  (§§  1991-94,  infra),  Marshall,  C.  J.,  said :  «*In  general, 
a  sum  of  money  to  be  paid  in  gross  for  the  non-performance  of  an  agreement  is 
considered  a  penalty.  It  will  not,  of  course,  be  considei*ed  as  liquidated  dam- 
ages." But  in  the  case  under  consideration  there  had  been  a  part  performance 
of  the  contract;  by  far  the  larger  part  of  the  service  to  be  done  had  been  per- 
formed, and  there  appears  to  have  been  an  acceptance  of  such  part  performance. 
In  such  a  case  the  rule  has  been  laid  down,  that  when  the  contract  is  such  that 
it  can  be  separated,  as  to  performance,  so  as  to  admit  of  an  assessment  of  dam- 
ages for  a  breach  of  one  part  and  not  of  another,  a  party  should  not,  for  a 
small  omission,  be  made  responsible  for  the  whole  amount  of  damages  specified. 
Col  well  V.  Lawrence,  38  Barb.,  643;  Fitzpatrick  v,  CJottingham,  14  Wis.,  219. 

In  the  case  of  Shute  v.  Taylor,  5  Mete,  61,  the  supreme  court  of  Massachu- 
setts, after  stating  it  to  be  the  tendency  and  preference  of  the  law  to  regard  a 
sum  stated  to  be  payable,  if  a  contract  is  not  fulfilled,  as  a  penalty  and  not  as 
liquidated  damages,  held  it  decisive  against  the  latter  construction,  that  in  the 
case  before  them  there  had  been  a  part  performance  and  an  acceptapce  of  such 
part  performance.  These  rules  of  construction  and  authorities,  it  seems  to  me, 
settle  beyond  controversy  that  the  $1,000  named  in  the  contract  of  the  Mar- 
oella  is  to  be  considered  as  a  penalty  only,  to  cover  the  actual  damage  arising 
from  the  non-performance  of  the  contract.  The  Avendano  Bros,  are,  there- 
fore, entitled  to  deduct  in  equity  from  the  freight  carried  only  the  actual  dam- 
age sustained  by  the  non-performance  of  the  contract,  and  cannot  claim  a 
credit  for  the  $1,000  as  liquidated  ^damages  in  full.  As  there  is  no  actual 
damage  shown  or  even  claimed,  they  are  not  entitled  to  any  reduction  from 
the  freight  actually  carried. 

I  have  considered  the  question  just  as  if  the  Marcella  had  attempted  to  ofiEer 
no  excuse  for  the  non -performance  in  full  of  her  contract.  It  is  claimed  on  her 
part,  that  she  was  disabled,  and  that  the  water  in  the  bayou  became  so  low  as 
to  be  unnavigable  for  her,  and  that  these  facts  excused  the  full  performance  of 
the  contract,  which  provided  for  a  failure  arising  from  accidents  beyond  con- 
trol. But  in  the  view  I  have  taken  of  the  contract,  it  is  unnecessary  to  con- 
sider this  question.  Let  there  be  a  decree  that  Avendano  &  Bros,  pay  into  the 
registry  of  the  court  the  sum  of  $2,121.40,  the  freight  due  the  Marcella,  with 
interest  from  date  of  judicial  demand,  and  without  any  deduction  for  damages. 

t 

TAYLOE  V.  SANDIFORD. 
(7  Wheaton,  18-22.    1822.) 

Opinion  by  Marshaxl,  0.  J.  ^ 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  the  county  of  Alexandria,  rendered  in  an  action  of  assumjmt  brought 
by  T.  and  S.  Sandiford  against  John  Tayloe.  It  appeared  on  the  trial  of  the  cause, 
that  on  the  13th  of  May,  1816,  the  parties  entered  into  a  written  contract,  by 
which  the  defendants  in  error  undertook  to  build  for  the  plaintiff  three  houses 
on  Pennsylvania  avenue  in  the  city  of  Washington.  On  the  18th.day  of  the  same 
month,  the  parties  entered  into  a  contract,  under  seal,  for  the  building  of  three 
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additional  houses,  at  a  stipulated  price.  This  contract  contains  the  following 
covenant:  ''The^aid  hoases  to  be  completely  finished  on  or  before  the  Mth 
day  of  December  next,  under  a  penalty  of  $1,000,  in  case  of  failure."  The 
parties  entered  into  a  third  verbal  contract  for  some  additional  work,  to  be 
measured,  and  paid  for  according  to  measurement.  These  three  houses  were 
not  completed  by  the  day,  and  the  plaintiff  in  error  claimed  the  sum  of  $1,000 
as  stipulated  damages,  and  retained  it  out  of  the  money  due  to  the  defendants 
in  error.  This  suit  was  thereupon  brought,  and  on  the  trial  of  the  cause  the 
defendant  in  the  circuit. court  claimed  to  set  off  in  this  action  $1,000,  as  in  the 
nature  of  stipulated  damages;  but  the  court  overruled  this  claim,  and  decided 
that  the  said  sum  of  $1,000  had  been  reserved  in  the  nature  of  a  penalty  and 
could  not  be  set  off  in  this  action. 

The  defendant  then  moved  the  court  to  instruct  the  jury  that  ^^  upon  the  evi- 
dence offered,  if  believed,  the  plaintiffs  were  not  entitled  to  Vecover  in  this 
action  the  said  sum  of  $1,000,  inasmuch  as  the  same,  if  due  at  all,  was  due 
under  a  contract  under  seal,  and  that  the  declarations  of  the  defendant,  and 
the  understanding  between  the  parties  as  to  the  reservation  of  the  said  $1,000, 
given  in  evidence  as  aforesaid,  was  competent  and  sufficient  evidence  of  the 
defendant's  intention  to  apply  his  payment  to  the  extinguishment,  in  the  first 
instance,  of  such  parts  of  the  said  moneys  as  were  due  by  simple  contract,  and 
to  reserve  the  $1,000  out  of  the  money  due.  under  the  said  original  contract." 
This  instruction  the  court  refused  to  give;  and  did  instruct  the  jury  ^Hhat  it 
was  competent  to  the  plaintiffs  to  recover  the  said  $1,000  in  this  action,  unless 
they  should  be  satisfied  by  the  evidence  that  the  defendant,  at  the  time  of  pay- 
ing the  money,  had  expressly  directed  the  same,  or  a  sufficient  part  thereof,  to 
the  payment  of  the  $1,500  due  on  the  simple  contract."  To  both  these  opin- 
ions the  defendant  excepted,  and  the  jury  having  given  a  verdict  for  the 
plaintiff  in  the  circuit  court,  this  writ  of  error  was  brought  to  the  judgment 
rendered  thereon. 

It  is  contended  by  the  plaintiff  in  error  that  the  circuit  court  erred:  1.  In 
overruling  the  claim  to  offset  the  $1,000  mentioned  in  the  agreement.  2.  In  de- 
claring that  the  plaintiff  in  that  court  might  so  apply  the  payments  made  as 
to  discharge  the  contract  under  seal,  and  leave  the  sum  retained  by  the  defend- 
ant in  that  court  to  be  demanded  under  the  simple  contract. 

§  1991.  Mules  to  distinguish  penalties  from  liquidated  damages. 

1.  Is  the  sum  of  $1,000  mentioned  in  the  agreement  of  the  13th  of  May  to 
be  considered  as  a  penalty  or  as  stipulated  damages? 

The  words  of  the  reservation  are:  '^The  said  house  to  be  completely  finished 
on  or  before  the  24th  day  of  December  next,  under  the  penalty  of  $1,000  in 
case  of  failure."  In  general,  a  sum  of  money  in  gross,  to  be  paid  for  the  non- 
performance of  an  agreement,  is  considered  as  a  penalty,  the  legal  operation  of 
which  is  to  cover  the  damages  which  the  party,  in  whose  favor  the  stipulation 
is  made,  may  have  sustained  from  the  breach  of  contract  by  the  opposite  party. 
It  will  not  of  course  be  considered  as  liquidated  damages,  and  it  will  be  incum- 
bent on  the  party  who  claims  them  as  such  to  show  that  they  were  so,  con- 
sidered by  the  contracting  parties.  Much  stronger  is  the  inference  in  favor  of 
its  being  a  penalty,  when  it  is  expressly  reserved  as  one.  The  parties  them- 
selves denominate  it  a  penalty,  and  it  would  require  very  strong  evidence  to 
authorize  the  court  to  say  that  their  own  words  do  not  express  their  own  inten- 
tion.    These  writings  appear  to  have  been  drawn  on  great  deliberation,  and  no 
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Blight  conjecture  would  justify  the  court  in  saying  that  the  parties  were  mis- 
taken in  the  import  of  the  terms  tliey  have  employed. 

The  counsel  for  the  plaintiff  in  error  supposes  that  the  contract  furnishes 
clear  evidence  that  the  parties  intended  this  sum  as  liquidated  damages.  The 
circumstance  that  it  is  annexed  to  the  single  covenant,  stipulating  the  titne 
when  the  work  shall  be  completed,  is  considered  as  showing  that  it  was 
intended  to  fix  the  damages  for  the  breach  of  that  covenant.  Without  decid- 
ing on  the  weight  to  which  this  argument  would  be  entitled,  if  supported  by 
the  fact,  the  court  cannot  admit  that  it  is  so  supported^  The  engagement,  that 
the  said  houses  shall  be  completely  finished  on  or  before  the  24th  day  of  De- 
cember next,  is  as  much  an  engagement  for  the  manner  as  for  the  time  of 
finishing  the  work,  and  covers,  we  think,  all  the  covenants  made  by  the  defend- 
ants in  error  in  that  agreement.  The  case,  therefore,  presents  the  single  ques- 
tion whether  an  agreement  to  perform  certain  work  by  a  limited  time,  under  a 
Certain  penalty,  is  to  be  construed  as  liquidating  the  damages  which  the  party 
is  to  pay  for  a  breach  of  his  covenant.  This  question  seems  to  have  been 
decided  in  the  case  of  Smith  v,  Dickenson,  reported  in  3  Bos.  &  PulL,  630. 

§  1992.  Penalty  cannot  he  a  set-off  in  an  action  of  assumpsit. 

The  plaintiff  in  error  relies  on  the  case  of  Fletcher  v.  Dyche,  reported  in  2 
Term  II.,  32,  in  which  an  agreement  was  entered  into  to  do  certain  work  withia 
a  certain  time,  and  if  the  work  should  not  be  done  within  the  time  s|iecified, 
*'to  forfeit  and  pay  the  sum  of  10^.  for  every  week,"  until  it  should  be  com- 
pleted. But  the  words  "to  forfeit  and  pay"  are  not  so  strongly  indicative  of 
a  stipulation  in  the  nature  of  a  penalty  as  the  word  "penalty"  itself;  and  the 
agreement  to  pay  a  specified  sum  weekly  during  the  failure  of  the  party  to 
]Derform  the  work  partakes  much  more  of  the  character  of  liquidated  damages 
than  the  reservation  of  a  sum  in  gross.  The  court  is  well  satisfied  that  this 
stipulation  is  in  the  nature  of  a  penalty,  and,  consequently^  that  there  was  no 
error  in  rejecting  it  as  a  set-off  in  this  case. 

§  1 993.  In  the  ease  at  bar  action  should  have  been  brought  on  Hie  sealed  instru- 
ment 

The  second  objection  goes  entirely  to  the  form  of  the  action.  The  declara- 
tion is  in  assumpsit;  and  the  plaintiff  contends  that  the  money  claimed  was 
due  on  a  sealed  instrument.  It  is  admitted  that  all  the  money  for  the  whole 
work  performed  by  the  defendants  in  errot*  was  paid,  except  the  sum  of  $1,000, 
which  was  retained  by  the  plaintiff  in  error  expressly  on  account  of  that  sum, 
which  he  supposed  himself  entitled  to  under  the  contract  of  the  ISth  of  May, 
on  account  of  the  failure  to  complete  the  buildings  by  the  24th  of  December. 
If  this  money  was  due  on  the  simple  contract,  then  this  action  was  clearly  sus- 
tainable; if  It  was  due  under  the  sealed  instrument,  then  it  could  be  recovered 
only  by  an  action  on  that  instrument.  Its  being  due  on  the  one  or  the  other 
depends  on  the  application  of  the  payments  made  by  the  plaintiff  to  the  de- 
fendants in  error.  The  court  instructed  the  jury  that  it  was  competent  to  the 
plaintiff  to  recover  the  said  $1,000  in  this  action,  ^'unless  they  should  be  satis- 
fied by  the  evidence  that  the  defendant,  at  the  time  of  paying  the  money,  bad 
expressly  directed  the  same,  or  a  sufficient  part  thereof,  should  be  applied  to 
the  extinguishment  of  the  $1,500  due  on  the  simple  contract." 

This  instruction  of  the  court  is  given  in  terms  the  correctness  of  which  cannot 
be  entirely  admitted.  It  would  exclude  an  application  of  the  money  made  by 
the  creditor  himself,  with  the  assent  of  the  debtor,  to  the  simple  contract  debt; 
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for,  in  such  case,  it  would  not  appear  that  the  debtor  had  "  expressly  directed  " 
the  application.  Thus,  among  the  accounts  exhibited  at  the  trial,  is  a  receipt 
for  the  whole  sum  due  for  extra  work  performed  under  a  verbal  contract.  It 
was  not  proved  that  the  application  of  this  money  to  the  discharge  of  the 
verbal  contract  was  "  expressly  directed."  Yet  no  person  will  say  that  the 
creditor  was  at  liberty  to  controvert  this  application,  or  to  change  it. 

§  1994.  Application  of  paymenU. 

A  person  owing  money  under  distinct  contracts  has  undoubtedly  a  right  to 
apply  his  payments  to  whichever  debt  he  may  choose;  and,  although  prudence 
might  suggest  an  express  direction  of  the  application  of  his  payments  at  the 
time  of  their  being  made,  yet  there  may  be  cases  in  which  this  power  would 
be  completely  exercised  without  any  express  direction  given  at  the  time.  A 
direction  may  be  evidenced  by  circumstances  as  well  as  by  words.  A  payment 
may  be  attended  by  circumstances  which  demonstrate  its  application  as  com- 
pletely as  words  could  demonstrate  it.  A  positive  refusal  to  pay  one  debt,  and 
an  acknowledgment  of  another,  with  a  delivery  of  the  sum  due  upon  it,  would, 
we  think,  be  such  a  circumstance.  The  inquiry,  then,  in  this  case,  will  be, 
whether  the  payments  made  by  the  plaintiff  to  the  defendants  in  error  were 
accompanied  with  circumstances  which  amount  to  an  exercise  of  bis  power  to 
apply  them. 

A  circumstance  of  no  light  import  was  given  in  evidence  by  the  creditor  him- 
self. It  was  that,  at  the  time  of  discharging  the  account  for  the  extra  work, 
tlie  debtor  confessed  'Hhat  he  had  retained  in  his  hands  $1,600,  as  the  forfeit- 
ure under  the  original  contract  for  not  finishing  the  houses  in  the  time  stipu- 
lated by  contract,  and  that  he  would  hold  it,  unless  compelled  by  law  to.  pay 
it."  This  81,000  was  the  penalty  stipulated  in  the  agreement  under  seal;  and 
when  all  the  residue  of  the  money  was  paid,  the  inference  is  very  strong  that 
this  sum  was  reserved  out  of  the  money  stipulated  by  the  same  agreement,  and 
that  the  payments  were  made  in  discharge  of  the  sums  acknowledged  to  be  due 
for  other  work.  . 

The  final  payment  was  made  by  Tayloe,  through  the  bands  of  a  third  per- 
son. His  original  purpose  seems  to  have  been  to  insist  on  a  receipt  in  full  be- 
fore he  would  pay  the  sum  which  remained  due,  independent  of  the  sum  in 
contest.  But  on  a  representation  of  the  peculiar  pressure  under  which  the 
Sandifords  labored,  the}'  having  a  note  in  bank,  which  had  become  due,  he 
agreed  to  pay  the  whole  money  due,  under  all  the  contracts,  except  the  sum  of 
$1,000,  which  he  claimed  a  right  to  retain,  under  the  stipulation  of  the  sealed 
instrument.  There  existed  no  objection  to  the  payment  of  the  money  due, 
under  the  simple  contract.  The  whole  objection  was  to  the  payment  of  that 
under  the  sealed  instrument,  out  of  which  he  claimed  a  right  to  deduct  $1,000, 
on  account  of  a  failure  in  the  performance  of  that  contract.  Under  these  cir-* 
cumstanc.es,  we  think  that  the  money  retained  must  be  considered  as  reserved 
out  of  the  sum  due  on  that  contract,  and  that  the  simple  contract  was  dis- 
charged. 

The  court  erred,  then,  in  this  direction  to  the  jury,  and  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 
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VAN  BUREN  v,  DIGGE3. 
(11  Howard,  461-480.     1850.) 

Error  to  the  Circuit  Court  for  the  District  of  Colambia. 

Opinion  by  Mr,  Justice  Daxiel. 

Statement  of  Facts. —  The  defendant  in  error,  in  a  form  of  proceeding  prac- 
ticed in  the  circuit  court  for  the  county  of  Washington,  instituted  a  suit  in  the 
nature  of  an  action  of  assumpsit  against  the  plaintiff,  upon  a  contract  in  writ- 
ing for  building  a  house.  The  contract  between  these  parties,  which  is  drawn 
out  in  much  minuteness  of  detail,  it  is  not  deemed  necessary  to  set  forth  here 
in  extenso  in  order  to  a  correct  understanding  of  the  questions  of  law  raised 
upon  this  record.  Enough  for  that  purpose  will  be  shown  in  the  following  ex- 
tracts from  the  agreement  above  mentioned.  After  giving  the  dimensions  of 
the  house  to  be  built,  the  contract  proceeds  with  these  stipulations  concerning 
the  work  to  be  done,  and  the  compensation  to  be  paid  therefor:  ^ 

^*  House  to  be  built  of  two  stories,  with  attic  chambers  above,  of  first  rate 
materials  throughout,  including  otfice  and  back  buildings,  and  in  the  best  and 
most  modern  style  of  workmanship,  and  to  be  entirely  finished  and  fit  for 
occupation  on  or  before  the  15th  of  December,  1844:.  For  the  brickwork 
throughout,  the  best  bard-burned  red  brick  are  to  be  emploj^ed,  with  sharp 
river  sand  and  best  lime.  For  the  flooring  throughout,  the  best  quality  nar- 
row North  Carohna  yellow  heart  pine,  tongued,  grooved  and  secret  nailed. 
Koofs  to  be  slated  in  the  best  manner.  Spouting  to  be  thoroughly  arranged, 
in  the  least  conspicuous  manner,  so  as  to  carry  off  all  the  water  that  falls  oa 
the  roofs  of  the  main  building,  office  and  back  buildings.  Door  and  window 
frames  and  doors  to  be  of  perfectly  seasoned  material,  warranted  not  to 
shrink." 

After  a  long  detail,  having  reference  rather  to  an  enumeration  than  to  the 
quality  of  the  several  things  to  be  done  in  completing  the  house  and  offices, 
the  agreement  concludes  in  these  words:  ^^That  the  said  William  H.  Van 
Bnren  is  to  pay  to  the  said  William  Digges  for  the  house  built  and  finished 
as  above  specified,  the  sum  of  $4,600  in  gold  or  silver  current  money  of 
the  United  States,  or  its  equivalent  in  bank-notes,  in  the  following  manner, 
namely:  $1,000  on  the  1st  day  of  September,  $1,000  on  the  1st  day  of  Octo- 
ber, $1,000  on  the  1st  day  of  November,  and  $1,600  on  the  day  that  the  house 
is  entirely  finished  and  fit  to  occupy,  provided  that  it  shall  not  be  later  than 
the  25th  day  of  December,  184:4;  he,  the  said  William  Digges,  to  forfeit  tea 
per  cent  on  the  whole  amount  if  the  said  house  is  not  entirely  completed  and 
lit  to  occupy  at  the  time  agreed  upon,  namely,  December  25,  1844.*' 

Subsequently,  namely,  on  the  1st  day  of  September,  1844,  the  above  agree- 
ment was  altered  by  the  parties  in  the  following  particulars,  namely,  ''  that,  ia 
place  of  the  attic  story  with  rooms,  as  specified  in  the  above  contract,  William 
H.  Digges  is  to  build  a  third  story,  divided  and  finished  in  all  respects  like  the 
second  story ; ''  and,  after  reciting  some  directions  with  respect  to  divisions  and 
arrangements  in  this  third  story,  the  new  arrangement  provides  for  the  ^fin- 
ishing of  a  garret,  to  be  floored,  plastered  and  divided  as  agreed  upon,  with  the 
necessary  stairways,  in  the  best  manner  and  with  the  same  materials  employed 
in  the  second  story,"  For  the  work  to  be  performed  under  this  new  agree- 
ment, when  it  should  be  completed,  the  plaintiff  in  error  was  to  pay  the  addi- 
tional sum  of  $525;  but  no  stipulation  appears  therein  as  to  the  time  within 
which  this  additional  work  was  to  be  completed. 
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The  plaintiff  in  error,  the  defendant  belo\y,  pleaded  the  general  issue  {nan* 
assumpsit)^  filed  a  bill  of  particulars,  amounting  to  the  sum  of  $707,  for  moneys 
paid,  expenses  incurred  and  damage  sustained,  by  reason  of  the  non-perform- 
ance by  the  plaintiff  of  his  agreement;  and  filed  also  with  this  bill  of  par^ 
ticulars  a  notice  in  writing,  in  which  the  amount  of  that  bill  was  claimed  in 
diminution  of  the  plaintiff^s  demand.  Upon  the  issue  joined,  the  jury  rendered  a 
Terdict  for  the  plaintiff  for  the  sum  of  $1,223.21,  with  interest  from  the  21st  day 
of  August,  1845,  till  payment;  and  for  this  sum,  with  the  costs  of  suit,  the  court 
gave  judgment  against  the  defendant  below.  At  the  trial  of  this  cause  there 
were  nine  separate  prayers  to  the  court,  and  nine  bills  of  exceptions  sealed  to 
the  rulings  of  the  court  upon  the  prayers  thus  presented  to  them.  Some  of 
these  exceptions  it  will  be  unnecessary  particularly  to  discuss,  as  they  are 
clearly  embraced,  if  not  within  the  terms,  certainly  within  the  meaning  of 
others  which  were  taken.  We  will,  therefore,  examine  those  exceptions  only 
which  are  regarded  as  propounding  in  themselves  some  distinct  and  separate 
legal  principle. 

The  first  exception  by  the  defendant  below,  the  plaintiff  in  error  here,  is  as 
follows:  ^^The  plaintiff,  in  support  of  the  issue  joined  upon  the  plea  of  nan- 
aesumpsity  produced  and  proved  written  contracts  between  the  parties,  as  fol- 
lows, .  .  .  and  further  offered  evidence  tending  to  prove  that  he  had 
executed  the  work  therein  stipulated  for,  and  had  delivered  it  to  the  defend- 
ant, who  received  it  without  objection.  And  thereupon  the  defendant  offered 
to  prove,  by  competent  witnesses,  that,  before  receiving  said  work,  and  dur- 
ing the  progress  thereof,  he  had  objected  to  the  sutBcioncy  of  various  parts 
of  the  same  as  a  compliance  with  the  contract,  and  had  communicated  said 
objections  to  the  plaintiff,  and  that  there  were  various  omissions  of  work 
stipulated  to  be  done,  and  various  portions  of  the  work  contracted  for  were 
done  in  a  defective  and  inferior  manner,  and  not  as  well  as  contracted  for  by 
the  plaintiff,  and  that  some  of  these  defects  were  not,  and  could  not,  be  dis^ 
covered  by  the  defendant  until  after  the  defendant  had  entered  into  the  posses- 
sion and  use  of  the  house;  and  the  defendant  offered  to  prove,  by  way  of  set-off, 
and  having  filed  a  bill  of  particulars  of  said  alleged  omissions  and  defects,  and 
given  due  notice  thereof  to  the  plaintiff,  and  of  his  purpose  in  reduction  of  the 
contract  price  of  the  whole  work  sued  for  by  the  said  plaintiff,  the  value  of 
said  omissions,  and  the  difference  in  value  between  the  actual  work  defectively 
executed  and  that  contracted  for;  to  which  evidence  sp  offered,  or  any  of  it, 
the  plaintiff  objected,  as  inadmissible  under  the  issue,  and  the  court,  on  the 
objection  so  taken,  refused  to  admit  any  of  said  evidence  for  said  purpose.'' 
Tbe  decision  of  the  circuit  court  rejecting  the  evidence  described  and  tendered 
for  the  purposes  set  forth  in  this  exception  cannot  be  sustained  upon  any  sound 
legal  principle. 

§  1 995.  In  an  actioit  an  a  contract^  defendant  may  give  in  evidence,  to  reduce 
the  amaunt  claimed^  the  failure  af  plaintiff  ta  perform  hie  part  of  the  oontraeL 

We  are  aware  of  the  rule  laid  down  in  the  earlier  English  cases,  which  pre- 
scribed that,  in  all  instances  wherein  a  party  shall  have  been  injured,  either  by 
a  partial  failure  of  consideration  for  the  contract,  or  by  the  non-fulfillment  of 
the  contract,  or  by  breach  of  warranty,  the  person  so  injured  could  not,  in  an 
action  against  him  upon  tbe  contract,  defend  himself  by  alleging  and  proving 
these  facts;  but  could  obtain  redress  only  by  a  cross-action  against  tbe  party 
fron)  whom  the  injury  shall  have  proceeded.  This  doctrine  of  tbe  earlier  •cases 
has  been  essentially  modified  by  later  decisions^  and  brought  by  them  to  tbo 
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t3St  of  justice  and  convenience,  which  requires  that,  whenever  compensation 
OP  an  equivalent  is  claimed  by  a  party  in  return  for  the  performance  of  condi- 
tions for  which  suph  compensation  or  equivalent  has  been  stipulated,  the  person 
so  clAJming  is  bound  to  show  a  fulfillment  in  good  faith  of  those  conditions; 
and  the  party  against  whom  the  claim  shall  be  made  shall  bo  permitted  to 
repel  it  by  proof  of  an  entire  failure  to  perform,  or  of  an  imperfect  or  unfaith- 
ful performance;  or  by  proof  of  injurious  consequences  resulting  from  either  of 
these  delinquencies;  and  shall  not  be  driven  exclusively  to  his  cross-action.  Of 
this  doctrine  the  following  examples,  amongst  others  to  be  found,  may  be  ad- 
duced from  the  English  courts. 

Per  Parke,  justice,  in  the  case  of  Thornton  v.  Place,  1  Moody  &  Rob.,  219, 
it  is  said:  '•When  a  party  engages  to  do  certain  work  on  certain  specified 
terms,  and  in  a  specified  manner,  but  in  fact  does  not  perform  the  work  so  as  to 
correspond  with  the  specification,  he  is  not  of  course  entitled  to  recover  the 
price  agreed  upon  in  the  specification;  nor  can  he  recover  according  to  the 
actual  value  of  the  work,  as  if  there  had  been  no  special  contract.  What  the 
plaintiff  is  entitled  to  recover  is  the  price  agreed  upon,  subject  to  a  deduction; 
and  the  measure  of  that  deduction  is,  the  sum  which  it  would  take  to  alter  the 
work  so  as  to  make  it  correspond  with  the  specification."  In  Chapel  v.  Ilickes, 
2  Cromp.  &  M.,  214,  it  is  said:  "In  an  action  on  a  special  contract  for  work 
done  under  the  contract,  and  for  work  and  materials  generally,  the  defendant 
may  give  in  evidence  that  the  work  has  been  done  improperly  and  not  agree- 
ably to  the  contract;  in  that  case  the  plaintiff  will  only  be  entitled  to  recover 
the  real  value  of  the  work  done  and  materials  supplied." 

In  the  case  of  Cutler  v.  Close,  5Carr.  &  P.,  337,  where  a  party  had  contracted 
to  supply  and  erect  a  warm-air  apparatus  for  a  certain  sum,  it  was  ruled,  in  an 
action  for  the  price  (the  defense  to  which  was  that  the  apparatus  did  not 
answer),  that,  if  the  jury  thought  it  was  substantial  in  the  main,  though  not 
quite  so  complete  as  it  might  be  under  the  contract,  and  could  be  made  good  at 
a  reasonable  rate,  the  proper  course  would  be  to  find  a  verdict  for  the  plaintiff, 
deducting  such  sums  as  would  enable  the  defendant  to  do  what  was  requisite. 
And  Tindal,  C.  J.,  in  his  instructions  to  the  jury,  uses  this  language:  "The 
plaintiffs  say  that  they  have  performed  their  contract  and  are  entitled  to  bo 
paid.  On  the  contrary,  the  defendant  says  that  the  apparatus  is  not  at  all  of 
the  sort  he  contracted  for,  and  therefore  he  is  not  liable- to  pay  for  it.  The 
law  on  the  subject,  as  it  seems  to  me,  lies  in  a  narrow  compass.  If  the  stove 
in  question  is  altogether  incompetent  and  unfit  for  the  purpose,  and  either 
from  that,  or  from  the  situation  in  which  it  is  placed,  does  not  at  all  answer  the 
end  for  which  it  was  intended,  then  the  defendant  is  not  bound  to  pay.  If  it  is 
perfect,  and  the  fault  lies  in  management  at  the  chapel,  then  the  plaintiffs  will 
be  entitled  to  recover  the  whole  price.  But  there  is  another  view  of  the  case. 
The  apparatus  may  be  in  the  main  substantial,  but  not  quite  so  complete  as  it 
might  be  according  to  the  contract;  and  in  that  case,  if  it  can  be  made  good  at 
a  reasonable  expense,  the  proper  course  will  be  to  give  your  verdict  for  the 
plaintiffs,  deducting  such  sum  as  will  enable  the  defendant  to  do  that  which  is 
requisite  to  make  it  complete." 

But,  as  conclusive  with  this  court  upon  this  point,  it  may  be  remarked  that 
it  was  carefullv  considered  at  the  last  term  in  the  case  of  Withers  v.  Greene, 
0  How.,  213;  the  decisions  applicable  thereto  from  the  courts  both  in  England 
and  the  United  States  were  then  collated  and  examined,  and  upon  that  exam- 
ination the  doctrine  herein  above  propounded  received  the  concurrence  of  all 
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the  judges.  Again  expressing  our  approbation  of  this  doctrine^  we  conclude 
that  the  proof  tendered,  as  declared  in  the  iirst  exception  o(  the  defendant  be- 
low, should  have  been  admitted,  and  that  the  circuit  court  erred  in  ruling  ita 
exclusion  from  the  iurv. 

§  190G.  When  a  lorUien  contract  spealuS  of  a  certain  €vm  as  a  penalty^  parol 
evidence  is  inadmissible  to  show  that  such  sum  is  liquidated  damages. 

The  second  exception  by  the  defendant  states  that,  in  addition  to  the  evi- 
dence  previously  tendered  by  him,  he  offered  proof  tending  to  show  the  pecul- 
iar adaptation  of  the  house  contracted  for,  both  in  it^  design  and  situation,  to 
the  defendant's  personal  and  professional  pursuits  and  oonvenience,  and  that 
the  amount  of  ten  per  centum  on  the  contract  price,  stipulated  to  be  forfeited 
if  the  house  was  not  entirely  finished  and  ready  for  occupation,  as  therein  pro- 
vided, on  the  25th  of  December,  1844,  was  intended  by  the  parties  as  and  for 
liquidated  damages,  that  would  result  and  fairly  belong  to  the  said  defendant 
by  reason  of  said  failure  to  finish  the  said  bouse  on  the  25tb  of  December, 
1S44;  and  that  the  court  refused  to  hear  the  evidence  thus  tendered.  In  the 
refusal  of  the  court  to  admit  the  evidence  thus  tendered,  we  think  they  de- 
cided correctly.  It  would  have  been  irregular  in  the  court  to  go  out  of  the 
terms  of  the  contract,  and  into  the  consideration  of  matters  wholly  extraneous, 
and  with  nothing  upon' the  face  of  the  writing  pointing  to  such  matters  as 
proper  or  necessary  to  obtain  its  construction  or  meaning.  The  clause  of  the 
contract  providing  for  the  forfeiture  of  ten  per  centum  on  the  amount  of  the 
contract  price,  upon  a  failure  to  complete  the  work  by  a  given  day,  cannot 
properly  be  regarded  as  an  agreement  or  settlement  of  liquidated  damages. 
The  term  forleiture  imports  a  penalty;  it  has  no  necessary  or  natural  connec- 
tion with  the  measure  or  degree  of  injury  which  may  result  from  a  breach  of 
contract,  or  from  an  imperfect  performance.  It  implies  an  absolute  inlliction, 
regardless  of  the  nature  and  ext<ent  of  the  causes  by  which  it  is  superinduced. 
Unless,  therefore,  it  shall  Imve  been  expressly  adopted  and  declared  by  the 
parties  to  be  a  measure  of  injury  or  compensation,  it  is  never  taken  as  such  by 
courts  of.  justice,  who  leave  it  to  be  enforced  where  this  can  be  done  in  its  real 
character,  namely,  that  of  a  penalty.  In  a  defense  like  that  attempted  by  the 
defendant  in  the  circuit  court,  upon  the  essential  justice  and  fairness  of  the  acts 
of  the  parties,  a  positive  immutable  penalty  could  hardly  be  applied  as  a'fair 
test  of  their  merits. 

§  1097*  Dtfaulant  cannot  charge  plaintiff  for  work  dmie  outside  the  contracts 

In  llie  third  exception  by  the.  defendant  it  is  stated  that  the  nlaintitf,  faavmg 
given  evidence  to  show  that  the  defendant,  whilst  the  house  m  question  was 
being  built,  made  a  contract  for  an  alteration  in  the  style  and  finish  of  the 
plastering  of  the  house,  with  a  third  person,  and  not  with  the  plaintiff;  and 
thereby  the  execution  of  the  work  on  the  said  building  was  delayed  beyond  the 
25th  of  December,  1844;  the  dt^fendant  offered  evidence  tending  to  prove  that 
the  said  plastering  and  the  style  and  finish  thereof  were  usual  and  proper  and 
necessary  to  the  completion  of  the  said  house;  and  further  offered  to  prove 
that,  at  the  time  of  the  execution  of  the  said  plastering,  the  defendant,  in  the 
presence  of  the  plaintiff,  insisted  on  and  required  him  to  execute  the  same  as  a 
part  of  his  contract;  and  that  he  refused  so  to  do,  and  that  to  the  admissibility 
of  this  evidence,  objection  being  made,  it  was  excluded  from  the  jury  by  the 
court.  In  this  decision  the  court  were  certainly  correct.  The  defendant  could 
have  no  right  to  insist  upon  the  performance  of  plastering,  or  of  any  other 
description  of  work,  unless  it  came  within  the  provisions  of  the  contract;  the 
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simple  fact  that  the  work  demanded  was  suitable  to  the  style  of  the  defendant's 
house  could  give  him  no  right  to  demand  its  execution,  unless  the  plaintiff  had 
contracted  for  its  performance.  It  was  incumbent,  therefore,  on  the  defendant, 
to  prove  by  legal  evidence  that  the  work  demanded  by  him  was  within  tbo 
provisions  of  the  contract;  but  instead  of  doing  this,  he  insisted  upon  showing 
merely  that  he,  the  defendant,  had  determined  this  work  to  be  proper  and 
within  the  provisions  of  the  contract,  and  that  the  plaintiff's  non^concurrence 
in  this  determination,  and  consequent  refusal  to  do  what  the  defendant  required, 
were  to  be  received  as  proof  .of  a  failure  on  the  part  of  the  plaintiff  to  perform 
his  contract;  and  as  forming  a  just  ground  with  the  defendant  for  his  resist- 
ance to  the  action.  It  would  indeed  have  been  strange,  if  the  court  could  have 
tolerated  such  an  irregularity  as  this;  by  which  the  defendant  would  have  been 
permitted  to  become  a  witness  in  his  own  behalf. 

The  fourth  and  fifth  exceptions  on  the  part  of  the  defendant  below,  relating 
merely  to  the  admissibility  of  testimony  to  show  a.  failure  to  perform,  or  an 
incomplete  performance,  on  the  part  of  the  plaintiff,  are  embraced  within  the 
first  exception  already  considered,  and  the  rulings  of  the  court  as  to  these  two 
last  instances  being  in  contravention  of  our  opinion  as  declared  upon  the  first 
exception  are  pronounced  by  this  court  to  be  erroneous. 

§  1 998.  Plaintiff  is  not  responsible  far  failure  to  perform  his  contract  at  the 
agreed  time^  when  such  failure  is  caused  hy  act  of  defendant. 

In  the  sixth  exception  of  the  defendant,  two  subjects  essentially  distinct  in 
character  are  blended.  As  to  the  first,  it  is  stated  that  the  plaintiff,  having 
further  given  evidence  tending  to  show  that,  after  the  plastering  of  the  house 
was  begun,  the  defendant  entered  into  a  contract  with  the  plasterer  to  make 
cornices  and  centre-pieces  for  the  parlors  and  passages;  that  a  delay  in  the 
work  for  a  week  was  occasioned  by  the  negotiation  leading  to  the  said  agree- 
ment; and  a  further  delay  of  two  weeks  by  the  additional  plastering,  and  part 
of  the  same  being  frozen,  insomuch  that  the  plastefter  could  not  finish  the  work 
until  some  days  after  the  25th  of  December,  1844,  and  much  of  the  carpenters' 
work  and  the  painters'  was  thereby  postponed  and  delayed  until  after  the  said 
day;  and  the  said  defendant  then  gave  evidence  to  show  that  the  plaintiff 
knew  of  the  said  agreement  for  the  said  additional  plastering,  and  did  not 
object  thereto.  And  thereupon  the  defendant  prayed  the  court  to  instruct  the 
jury  that  if  they  shall  find  that  any  delay  was  caused  in  completing  the  work 
in  consequence  of  the  extra  plastering  in  the  parlors  and  passage,  done  under 
the  distinct  contract  therefor  given  in  evidence,  and  they  shall  further  find  that 
said  extra  plastering  was  so  done  with  the  full  knowledge  and  sanction  of  the 
plaintiff,  and  without  any  understanding  between  him  and  the  defendant  at 
the  time;  that  in  consequence  thereof  a  further  time  should  be  allowed  for 
completing  the  building,  then  the  plaintiff  is  not  entitled  to  any  further  time 
for  completing  the  building  because  of  such  work,  and  the  delay  attending  the 
same. 

The  second  subject  embraced  in  this  exception  is  the  forfeiture  of  ten  per 
centum  upon  the  contract  price  of  the  work,  which  the  court  was  asked  to 
declare  was  the  amount  of  liquidated  damages,  the  whole  amount  of  which  oa 
the  price  of  the  work  the  defendant  was  autliorized  to  claim  for  a  failure  to 
complete  the  work  by  the  25th  of  December,  1844,  unless  the  jury  should  find 
that  the  failure  to  complete  the  work  proceeded  wholly  from  the  acts  or  default 
of  the  defendant.  The  refusal  by  the  circuit  court  of  both  the  instructions 
appearing  upon  this  exception  is  entirely  approved.     It  is  difficult  to  conceive 
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Qfwa  what  groiind  the  defendant  ooald  be  permitted  to  interpose  an  abstraction 
to  the  fnlfiUment  of  the  contract^  and  then  to  convert  that  very  obstruction 
into  a  merit  on  bis  own  part,  or  into  the  foundation  of  a  claim  against  the  party 
whom  be  had  already  subjected  to  the  inevitable  consequences  of  the  obstruc- 
tion so  interposed ;  an  inability  to  comply  with'  his  engagement,  and  a  post- 
ponement of  the  fruits  of  aoompliance  therewith,  if  that  had  been  permitted. 
^  Mere  acquiescence  in  this  irregularity  by  the  pl&intiff  should  not  subject  him  to 

•  further  mischief.  With  respect  to  the  second  subject  embraced  in  this  excep- 
tion, namely,  the  forfeiture  of  ten  per  centum  claimed  by  the  defendant,  we 
deem  it  unnecessary  to  add  to  what  has  been  already  said  on  that  subjieict.    We 

^  will  here  remark,  once  for  all,  with  respect  to  this  penalty,  that,  as  it  consti- 
tutes the  only  ground  for  the  eighth  and  ninth  exceptions  taken  by  the  defend- 
ant below,  those  exceptions  must  be  regarded  as  expressly  overruled. 

By  the  seventh  exception  of  the  defendant  below,  it  appears  that  the  court 
were  asked  to  propound  as  the  law,  that  if,  from, the  evidence,  it  should  appear 
that  the  plaintiff  contracted  with  the  defendant  in  writing,  to  build,  complete 
and  deliver  the  said  house  to  him  on  or  before  the  25th  day  of  December,  1844, 
and  that  the  plaintiff  failed  to  do  so;  and  the  jury  shall  find  that  the  time  for 
said  completion  and  delivery  was  not  extended  beyond  the  said  25th  of  De- 
cember, 1844,  by  the  agreement  of  the  said  plaintiff  and  defendant,  or  by  the 
act  of  the  defendant,  then  the  plaintiff  is  not  entitled  to  recover  in  this  action, 
which  instruction  the  court  refused  to  give. 

The  ruling  of  the  court,  as  set  forth  in  this  exception,  though  not  reconcil- 
able with  their  own  decision  on  the  first  prayer  presented  to  thetn  by  the  de- 
fendant, is  in  accordance  with  the  opinion  we  have  expressed  in  reference  to 
the  questions  raised  by  that  prayer,  and  also  with  the  doctrine  ruled  by  this 
and  in  other  tribunals  upon  those  questions,  as  in  treating  of  that  first  prayer 

•  we  have  already  shown.  It  places  the  parties  upon  the  true  ground  of  con- 
testation between  them,  namely,  the  truth,  the  extent  and  manner  of  per- 
formance on  the  one  hand ;  the  degree  of  injury  from  omission,  neglect  or 
imperfection  of  performance  on  the  other.  The  ruling  of  the  circuit  court, 
therefore,  upon  this  exception,  is  entirely  approved;  but  as  that  court  has  erred 
in  its  decision  in  reference  to  the  prayers  in  the  first,  fourth  and  fifth  excep- 
tions of  the  defendant,  its  decision  as  to  those  prayers  is  hereby  reversed  with 
costs,  and  this  cause  is  remanded  to  the  circuit  court  with  orders  for  a  venire 
/acias  for  a  new  trial  in  conformity  with  the  principles  expressed  in  this 
opinion. 

HARRIS  V.  MILLER. 
(Qrcuit  Court  for  Oregon:  6  Sawyer,  81&-828.    1880.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  The  plaintiffs,  M.  Harris  and  M.  Lichenstein,  bring 

this  action  to  recover  the  sum  of  $2,000,  as  liquidated  damages  for  the  alleged 

violation  of  an  agreement  by  the  defendants,  James  D.  Miller  and  Charles  P. 

Church,  to  construct  a  brick  building  on  the  southeast  corner  of  First  and 

Morrison  streets,  in  this  city,  and  to  lease  to  the  plaintiffs  certain  rooms  therein 

for  the  term  of  five  years  from  and  after  July  1,  1878.    The  cause  was  heard 

by  the  court  without  a  jury  upon  the  issues  of  fact,  and  at  the  same  time  upon 

a  demurrer  to  the  replication.    From  the  evidence  it  appears  that  on  December 

8y  1878,  the  plaintiffs  and  defendants  entered  into  a  written  agreement  whereby 
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the  latter  agreed  to  erect  a  brick  building  upon  a  lot  on  tbe  southeast  comer 
of  First  and  Morrison  streets,  in  this  city,  and  to  lease  to  the  former  certsiin 
rooms  therein  for  the  term  of  five  years  from  and  after  July  1,  1878,  for  the 
monthly  rent  of  $150,  payable  in  advance;  in  consideration  whereof  the  de^ 
fendants  agreed  to  so  pay  said  rent,  and  ^^  to  make,  execute  and  deliver  "  to 
the  defendants  6n  or  before  February  1, 1878,  and  to  their  satisfaction,  ^*  a 
good  and  sufl9cient  and  approved  bond  in  the  £um  of  $2,000,  conditioned  to 
become  void  on  the  payment  of  said  rent;"  and  to  become  forfeited  as  ^'the 
agreed  and  fixed  amount  of  damages  "  to  be  recovered  by  tbe  defendants  for 
adefault  of,  thirty  days  in  the  payment  of  said  rent;  and  a  failut^e  on  the  part 
of  the  plaintiffs  to  so  furnish  such  bond  was  to  render  the  agreement  void.  It 
is  also  provided  in  said  agreement  that  any  failure  upon  the  part  of  the  defend- 
ants to  perform  the  same  shall  entitle  the  plaintiffs  to  recover  tbe  sum  of  $2,000 
for  such  failure,  as  '^  stipulated  and  liquidated  damages." 

The  defense  to  the  action  as  contained  in  tbe  answer  is,  that  the  sum  men- 
tioned in  the  agreement  as  liquidated  damages  for  the  violation  thereof  was 
only  intended  as  a  penalty;  that  the  defendants  erected  the  building  as  per 
said  agreement,  but  that  the  plaintiffs  did  not,  on  or  before  February  1,  1878, 
nor  since,  deliver  to  the  defendants  a  good  and  suflScient  bond,  as  by  said 
agreement  they  undertook  and  promised. 

The  replication  alleges  that  before  Febk'uary  1, 1878,  the  defendants  had  so: 
changed  the  plan  of  said  building  as  to  put  it  out  of  their  power  to  comply 
with  their  agreement^  and  thereby  excused  the  plaintiffs  from  tendering  the 
bond  for  payment  of  tbe  rent. 

The  argument  in  support  of  the  replication  is,  that  if  the  defendants,  on 
February  1,  1878,  by  reason  of  their  own  act,  were  unable  to  perform  their 
contract,  the  plaintiffs  may  recover  the  stipulated  damages  for  non-performance, 
without  having  complied  with  the  condition  precedent  on  tbeir  part,  to  wit, 
tbe  delivery  of  the  bond  for  the  payment  of  the  rent.  As  authority  for  tbo 
proposition,  counsel  cite  Pattridge  v.  Gildermiester,  40  N.  Y.,  96,  and  Hawley 
V.  Eeeler,  53  id.,  120.  The  first  case  is  one  where  a  party  to  a  contract  having 
failed  to  perform  a  condition  precedent,  the  other  was  allowed  to  recover  for 
part  performance,  and  is  therefore  not  in  point.  In  tbe  second  case,  the  court 
does  say  that  'Hhe  party  who  disables  himself  from  performing  his  contract 
befoVe  default  by  tbe  other  party  waives  the  performance  of  acts  by  the  latter, 
which,  except  fot*  such  disability,  he  would  be  bound  to  perform  as  conditions 
precedent  to  a  recovery  on  the  contract."  But  the  court  held  that  the  contract 
to  give  security  for  the  payment  of  a  quantity  of  cheese  was  not  a  condition 
precedent  to  tbe  delivery  thereof,  but  only  concurrent  with  such  delivery,  and 
that  therefore  when  the  owner  of  the  cheese  had  otherwise  disposed  of  the 
same  before  the  time  for  delivery,  the  otber  party  was  excused  from  providing 
or  tendering  the  security,  and  might  maintain  an  action  for  the  non-delivery. 

JBut  tbe  giving  of  tbe  bond  for  tbe  payment  of  tbe  rent  was  a  condition  prece- 
dent in  this  case,  and  a  very  material  one;  for  upon  the  faith  of  it  tbe  defend- 
ants were  not  only  to  farnish  tbe  rooms  for  five  years,  but  in  a  large  part  to 
incur  the  expense  of  constructing  a  comparatively  costly  building. 

However  this  may  be,  this  demurrer  must  be  sustained  because  a  mere 

change  of  plan  before  February  1,  1878,  did  not  in  the  least  degree  affect  the 

ability  of  the  defendants  to  construct  the  building  so  as  to  furnish  the  plaintiffs 

with  the  rooms  therein  according  to  the  contract.    The  plan  of  the  building 

might  be-^ehanged  everyday.    Tbe  defendants  were  under  no  obligation  to 
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build  according  to  any  plan  until  the  bond  was  furnished  for  the  rent,  and 
when  that  was  done,  they  could  build  according  to  the  agreement,  notwith- 
standing any  changes  of  plan  that  may  have  been  made  in  the  mean  time. 

Clonsidering  the  case,  then,  with  this  demurrer  sustained,  from  the  evidence 
the  further  facts  appear  to  be,  that  early  in  January  the  plaintiffs  delivered  to 
the  defendants  a  bond  in  the  sum  of  $2,000,  in  due  form  of  law,  conditioned 
for  the  paj'ment  of  the  rent,  as  provided  in  the  agreement,  executed  by  them- 
selves and  William  Harris  and  Isaac  Friedman,  of  San  Francisco,  on  Decem- 
ber 26,  1879.  Soon  after  it  was  received,  the  defendants  sent  the  names  of  the 
sureties  to  Dun  &  Co.'s  commercial  agency  in  San  Francisco,  to  ascertain  their 
financial  condition  and  standing,  and  towards  the  last  of  January  received  an 
answer  to  the  effect  that  they  were  not  at  all  equal  to  any  such  undertaking,  and 
that  what  real  property  they  had  was  covered  with  homesteads;  and  there  is 
no  evidence  in  the  case  tending  to  show  the  fact  to  be  otherwise.  On  January 
80th,  defendants  returned  the  bond  to  the  plaintiffs,  saying:  *' Neither  of  the 
parties  referred  to  .seem  to  be  men  of  any  financial  standing  beyond  the  value 
of  homestead  exemption,  and  we  therefore  refuse  the  bond  offered  by  you,  not 
being  satisfied  with  the  guarantors  thereon.  We  require  men  of  undoubted 
standing  as  bondsmen,  particularly  as  the  amount  of  the  bond  is  much  less 
than  the  aggregate  liability  for  rental." 

The  work  upon  the  building  was  not  commenced  until  in  March ;  and  so  far 
as  the  rooms  which  the  plaintiffs  were  to  have  are  concerned,  the  building  was 
constructed  substantially  as  was  contemplated  at  the  time  of  the  agreement, 
except  that  the  width  of  the  principal  room'on  the  lower  floor  was  one  foot  in 
twenty-nine  less,  atid  that  an  elevated  platform  and  a  small  circular  stairwa}^ 
convenient  for  the  uses  of  the  plaintiffs,  were  not  put  in  said  room,  but  can  be 
at  any  time,  at  a  comparatively  small  cost.  After  refusing  the  bond  offered 
by  the  plaintiffs,  the  defendants  were  still  willing,  and  offered  to  allow  the 
plaintiffs  to  give  a  satisfactory  bond;  but  the  plaintiffs  did  nothing  further  in 
the  matter,  except  to  claim  that  the  one  given  was  sufficient;  when,  about  the 
last  of  February,  the  defendants  told  the  plaintiffs  that  the  contract  was  at  an 
end,  and  they  could  not  have  the  rooms.  The  building  was  finished  in  July, 
when  the  portion  which  the  plaintiffs  were  to  have  was  leased  to  a  third  person 
for  something  less  than  they  were  to  pay  for  it 

§  1999.  Rules  as  to  penalties  and  liquidated  damages. 

Upon  these  facts  the  first  point  made  by  counsel  for  defendants  is  that  the 
sum  named  in  the  agreement  as  liquidated  damages,  to  be  paid  by  them  for  a 
failure  to  furnish  and  lease  the  rooms,  is,  notwithstanding  such  designation, 
only  a  penalty,  and  therefore  can  only  be  recovered  so  far  as  the  proof  shows 
the  plaintiffs  to  have  been  injured  by  such  failure.  Upon  this  subject  the  law 
is  peculiar,  and  instead  of  giving  effect  to  the  contract  of  the  parties  according 
to  their  intentions,  it  assumes  to  control  them  according  to  its  standard  of  jus- 
tice. 

And,  1.  Whenever  it  is  at  all  doubtful  whether  the  sum  mentioned  was 
intended  as  stipulated  damages  or  a  penalty  to  cover  actual  damages,  the  law, 
which  always  favors  the  latter  as  against  the  former,  declares  that  the  sum 
was  intended  as  a  penalty.  2.  When  the  contract  is  explicit  that  the  sum 
named  shall  be  considered  as  liquidated  damages,  the  contract  is  to  be  enforced 
according  to  its  terms,  unless  qualified  by  some  other  circumstance,  as  when 
one  agrees  to  pay  a  larger  sum  upon  the  failure  to  pay  a  smaller  one,  or  when 
the  damages  resulting  from  a  failure  to  perform  the  contract  are  certain,  or 
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can  bereasonaWy  ascertained  by  a  jury.  Bdt  wherever  the  contract  is  for  the 
doing  or  not  doing  a  particular  act  or.  acts,  and  there  is  no  certain  pecuniary 
standard  by  which  to  nieasure  tho  damages  resulting  from  a  breach  thereof,  an 
agreement  to  pay  a  stipulated  sum  as  damages  for  such  breach  will  be  enforced 
literally.     1  Am.  Dec,  835;  Sedg.  on  Dam.,  399. 

§  2000*  //I  this  case  the  sum  fixed  is  to  he  treated  as  Itquidated  damages. 

This  case  falls  exactly  within  the  last  category.  The  contract  provides  that 
for  a  failure  to  furnish  the  rooms  and  lease  the  defendants  shall  pay  $2,000  as 
liquidated  damages.  The  rooms  were  wanted  for  the  clothing  business  in  the 
business  part  of  the  city,  for  a  term  of  five  years.  It  would  be  impossible  to 
say  Avbat  damage  the  plaintiffs  might  suffer  from  a  breach  of  this  contract, 
without  at  least  waiting  until  the  end  of  the  Kve  years,  and  that  would  be  equiva- 
lent to  a  denial  of  any.  The  damage  might  have  been  merely  nominal  or  it  might 
have  been  very  large,  depending  upon  circumstances  uncertain  and  contingent  in 
their  character.  Situated  thus,  the  parties  having  taken  the  precaution  to 
agrei  upon  the  amount  of  damages  to  be  recovered  for  a  violation  of  their  con- 
tract in  this  particular,  the  law,  it  seems  to  me,  would  hinder  rather  than  pro- 
mote the  administration  of  justice  by  refusing  to  enforce  it  accordingly. 

§  2001.  TKe  giving  of  a  bond  satisfactory  to  defendants  wis  a  condition 
pr^ecedent  to  their  liability.  An  agreemeiH  to  eooecute  a  bond  is  not  satisfied  unless 
a  bond  with  sureties  is  tendered. 

But  counsel  for  defendants  insist  that  there  never  was  any  breach  of  this 
contract  by  the  defendants,  because  they  were  not  bound  to  do  anything  under 
it,  until  the  plaintiffs  had  furnished  a  satisfactory  bond  for  the  rent,  which  was 
not  done.  It  is  admitted  that  the  defendants  could  not  arbitrarily  and  with- 
out some  substantial  reason  refuse  to  receive  a  bond  tendered  them  under 
this  agreement.  But  the  bond  was  to  be  to  their  "satisfaction;"  and 
jf  in  the  exercise  of  their  judgments,  acting  upon  the  best  information  con- 
veniently within  their  reach,  they  in  good  faith  concluded  that  the  bond  was 
not  sufficient,  why  then  the  plaintiffs  were  bound  by  their  action.  And  there 
is  no  presumption  against  the  integrity  of  the  defendants'  conduct  in  the  prem- 
ises, but  the  contrary.  If  the  plaintiffs  claim  that  the  refusal  to  accept  the 
bond  was  unjustifiable,  they  must  show  it. 

The  defendants  had  a  right  to  a  bond  to  their  satisfaction,  not  only  because 
that  was  the  express  agreement,  but  for  the  reason  that  in  the  very  nature  of 
the  case  it  was  right  and  just  that  they  should.  They  were  about  to  erect  a 
costly  building  —  possibly  with  borrowed  money  —  relying  upon  this  bond  as 
a  good  security  to  them  for  $1,800  a  year  towards  the  accomplishment  of  this 
enterprise  for  the  next  five  years.  Under  such  circumstances  I  think  the  law 
would  say,  in  the  absence  of  any  agreement  to  the  contrary,  that  the  security 
should  be  good- beyond  a  reasonable  doubt. 

The  plaintiffs  have  offered  no  evidence  as  to  the  responsibility  of  the  sureties 
in  this  bond.  But  upon  it  is  the  justification  of  each  of  them  to  the  effect  that 
he  is  worth  $2,000  over  all  debts  and  liabilities  and  property  exempt  from  exe- 
cution. On  the  other  hand,  defendants  have  introduced  evidence  which  shows 
that  for  the  year  1877-78  the  real  property  of  Harris  was  only  valued  for  tax- 
ation at  $1,830,  and  that  of  Friedman's  at  §2,480,  upon  the  most  if  not  all  of 
which  there  are  homesteads;  that  if  they  have  any  personal  property,  it  is  em- 
ployed in  some  retail  business  in  which  they  are  engaged,  and  that  they  re- 
turned no  such  property  for  taxation  during  the  year  aforesaid.  It  being 
manifest  that  a  bond  with  such  sureties,  living,  too.  in  another  state,  would  not 
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be  goodf  if  any,  security  for  the  payment  in  Portland  of  $1^800  a  year  for  five 
yearS)  counsel  for  the  plaintiffs  are  driven  to  r/est  their  case  upon  the  proposi- 
tion, th^t  by  the  terms  of  the  agreement  they  wer^  not  bound  to  give  a  bond 
with  any  sureties,  and  that  they  complied  with  their  contract  when  they  ten- 
dered the  defendants  their  own  bond  in  the  sum  agreed  upon,  executed  in4ue 
form  of  law. 

It  may  be  admitted  that  if  the  agreement  was  that  the  plaintiffs  were  only 
to  give  a  bond  executed  by  themselves,  then  the  bond  tendered. was  a  ''good 
and  sutBoient"  one,  because  it  was  executed  by  them  in  due  form  of  law  in  the 
sum  and  upon  the  conditions  specified  in  the  agreement*  In  Aiken  v.  Sand- 
ford,  5  Mass.,  499;  Tinney  v,  Ashley,  15  Pick.,  552;  Van  Eps  v.  Schenectady 
City,  12  Johns.,  342,  and  Gazloy  v.  Price,  10  Johns.,  268,  it  was  held  that  a 
bond  on  condition  that  the  obligor  would  make  and  deliver  to  the  obligee  a 
good  and  sufficient  deed  to  a  certain  parcel  of  land  was  satisfied  by  the  execu- 
tion of  a  deed  in. due  form  of  law  to  pass  whatever  title  the  obligor  might 
have. 

And  it  must  be  admitted  that  upon  the  mere  letter  of  this  agreement  .it  may 
l)e  said  that  nothing  more  is  required  than  the  bond  of  the  plaintiffs.  The 
language  of  the  instrument  is,  '^that  they  (the  plaintiffs)  further  agree  to. make, 
execute  and  deliver  to  the  said  parties  of  the  first  part  a  good  and  sufficient 
and  approved  bond  in  the  sum  of  $2,000,  conditioned,''  etc.  But  the  cases  are 
not  parallel.  A  covenant  that  A  will  make  a  good  and  sufficient  deed  to  cer- 
tain property  is  performed  by  the  execution  of  a  deed  by  him  in  due  form  of 
law.  There  are  no  sureties  in  a  conveyance.  But  a  bond  on  condition  is  more 
often  made  with  sureties  than  otherwise,  because  it  is  usually  intended  as  a 
guaranty  for  the  performance  of  some  act  by  the  principal  obligor;  and  there- 
fore a  covenant  that  A  will  give  a  bond  to  the  satisfaction  of  B  for  the  pay- 
ment of  money  which  A  is  already  otherwise  bound  to  pay,  does  not  appear  to 
b^  satisfied  with  the  bond  of  A  without  sureties.  And  it  is  very  certain  that  it 
was  not  the  understanding  of  the  parties  to  the  agreement^  at  the  date  of  its  exe- 
cution and  afterwards,  that  the  bond  of  the  plaintiffs  was  all  that  was  required. 

In  the  construction  of  this  contract  the  court  may  consider  the  circumsta/tces 
under  which  it  was  made  and  the  situation  of  the  subject  of  it  and  the  parties 
thereto,  and  they  all  point  to  the  conclusion  that  the  parties  contemplated  that 
the  plaintiffs  were  to  give  satisfactory  security  for  the  payment  of^the  rent* 
It  is  not  pretended  that  the  plaintiffs  are  persons  of  any  considerable  means  or 
financial  ability.  They  appear  to  have  been  engaged  in  this  city  in  a  small 
clothing  business,  in  the  old  wooden  house  that  was  removed  to  make  room 
for  this  building;  and  it  js  not  likely  that  the  defendants  would  incur  the  risk 
of  erecting  a  costly  building  upon  the  faith  of  their  unsecured  promise  to  pay 
the  rent  for  the  principal  portion  of  it  for  a  period  of  five  years.  Besides, 
there  was  no  necessity  for  the  plaintiffs  giving  their  bond  merely  for  the  pay- 
ment of  the  rent;  for  they  were  already  bound  by  the  agreement  to  take  the 
rooms  and  pay  the  rent,  and  upon  the  acceptance  of  the  lease,  they  would  con- 
tinue to  be  so  bound  by  that  instrument.  Nor,  under  the  circumstances,  does 
the  agreement  of  the  plaintiffs,  "  to  make,  execute  and  deliver  "  a  bond  —  not 
their  bond  —  necessarily  imply  that  such  bond  shall  be  executed  by  the  plaint- 
iffs alone,  or  even  at  all.  The  only  possible  reason  for  giving  or  taking  a  bond 
was,  that  the  defendant  might  have  security  for  the  payment  of  the  rent, 
which  necessarily  means  something  more  than  the  promise  of  the  plaintiffs  to 
pay  it,  for  that  they  already  had. 
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My  conclusion  is,  that  the  agreement  should  be  construed  as  requiring  tbo 
plaintiffs  to  furnish  the  defendants,  on  or  before  February  1,  1878,  a  good  and 
sufficient  bond,  executed  by  themselves  and  others,  or  by  others  alone,  which 
would  be  recognized  by  the  business  community  as  at  least  reasonable  security 
for  the  payment  of  $1,800  a  year  for  the  period  of  five  years.  In  addition  to 
these  considerations,  the  evidence  shows  that  the  plaintiffs  understood  that  the 
agreement  required  them  to  furnish  a  bond  with  sureties,  and  that  they  acted 
accordingly. 

At  the  time  of  the  execution  of  the  agreement,  the  subject  of  sureties  on 
the  bond  seems  to  have  been  spoken  of,  when  Harris,  who  appears  to  reside  in 
San  Francisco,  said  he  did  not  expect  to  give  certain  persons,  naming  some  well 
known  capitalists  there,  but  that  he  had  friends  worth  $25,000,  who  would  go 
on  the  bond.  The  bond  tendered  was  executed  with  sureties,  and  when  it  was 
refused,  on  the  ground  of  their  insufficiency,  no  suggestion  was  made  that  the 
plaintiffs  were  not  required  to  furnish  a. bond,  with  sureties. 

On  the  whole,  it  is  clear  that  the  plaintiffs  having  failed  to  perform  the  con- 
dition precedent,  by  tendering  the  defendants  a  bond  within  the  time  required 
that  was  a  reasonable  security  for  the  payment  of  the  rent,  the  contract  for 
the  lease  was  at  an  end,  and  the  plaintiffs  are  not  entitled  to  recover  the 
damages  stipulated  for  withholding  the  same.  There  must  be  findings  and 
judgment  for  the  defendants  accordingly. 

§2002.  When  treated  as  a  peaalty  and  when  as  liquidated  dAmasres.— Id  a  contract  in 
which  certain  acts  are  to  be  done  or  omitted,  and  the  contract  is  of  such  a  nature  tliat  the 
actual  damages  are  susceptible  of  computation  in  money,  and  a  sum  is  named  as  a  penalty 
or  forfeiture  for  a  violation,  it  is  to  be  vieveed  as  a  penalty  and  not  as  liquidated  damages, 
and  in  such  case  the  actual  damages  sustained  will  constitute  the  rule  of  recovery.  White 
V,  Arleth,*  1  Bond,  335. 

§  2008.  Where  the  word  penal,  or  penalty,  is  used,  it  must  b3  construed  as  being  so  in- 
tended by  the  parties;  but  where  the  sum  named  is  called  liquidated  damages,  it  will  be  held 
as  a  penalty,  if  it  seems  from  the  contract  that  it  was  so  intended  by  the  parties,  and  the 
justice  of  the  case  requires  such  a  construction.     Ibid. 

§  2004.  A  covenant  by  which  the  parties  mutually  bind  themselves  to  pay  $2, (KM)  in  case  of 
default  stipulates  for  a  penalty  and  not  liquidated  damages.  Gk)ldsborough  v.  Baker,*  8  Cr.  C. 
C,  48. 

g  2095.  A  charter-party  contained  the  clause,  **  Penalty  for  non-performance  of  this  char- 
ter-party, $4,000."  Held,  that  this  sum  was  penalty  and  not  liquidated  damages.  Swain  v. 
United  States,*  Dev.,  85  (75). 

§2000.  A  written  contract  contained  the  following  clause:  '*  In  further  confirmation  of 
the  said  agreement,  the  parties  bind  themselves  each  to  the  other  in  the  penal  sum  of  $1,000.*' 
Held,  that  this  sum  was  a  penalty  and  not  liquidated  damages.  Robinson  v.  Cathcart»  2  Cr. 
C.  C,  599;  8.  C.  8  Cr.  C.  C,  884. 

§  2007.  Where  a  sum  named  in  a  contract  is' intelligently  and<unequivocalIy  stated  to  be 
ascertained  or  liquidated  damages  for  the  breach  of  a  contract,  and  the  language  used  is  not 
qualiOed  or  i*endered  doubtful  by  other  expressions  contained  in  the  paper,  and  especially 
where  the  actual  iextent  of  damages  is  difficult  of  ascertainment,  and  the  sum  named  is  not 
very  greatly  in  excess  of  the  probable  injury,  the  amount  will  be  treated  as  liquidated  dam- 
ages.    Nielson  v.  Reed,  13  Fed.  R.,  444. 

§  200S.  Depends  on  intention. —  Whether  the  sum  stipulated  to  be  paid  upon  breach  of  the 
agreement  is  to  be  taken  as  liquidated  damages  or  only  as  a  penalty  depends  upon  the  inten- 
tion of  the  parties,  to  be  ascertained  by  a  fair  and  just  interpretation  of  the  contract.  Lester 
V.  United  States.*  1  Ct.  CI.,  59. 

§  2009.  Penalty,  when  only  accessory  —  Test  as  to  relief  in  eqnity.—  Where  a  penalty  or 
forfeiture  is  inserted  in  a  contract  merely  to  secure  the  performance  or  enjoyment  of  some 
collateral  object,  the  latter  is  considered  as  the  principal  intent  of  the  instrument,  and  the 
penalty  is  deemed  only  as  accessory.  But  in  every  such  case  the  test  by  which  to  ascertain 
whether  i^lief  can  or  cannot  be  had  in  equity  is  to  consider  whether  compensation  can  or 
cannot  be  made.    Klein  v.  Insurance  Co.,  14  Otto,  90. 
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LIQUIDATED  DAMAGES  AND  PENALTIES.  §§2010-1018. 

§  2010.  A  sum  named  in  a  bond  as  penalty  is  to  be  regarded  simply  as  security,  and  slioiild 
not  be  enforced  beyond  indemnity.    Bank  of  Mount  Pleasant  v»  Sprigg,  1  McL.,  184. 

§  2011.  Option  to  sue  for  penalty  or  damagea.—  Wbere  a  contract  stipulates  for  a  penalty, 
it  is  optional  with  the  plaintiff  to  sue  for  that  or  for  the  actual  damages  sustained.  White 
V.  Arleth,*  1  Bond.,  836. 

§  2012.  Liquidated  damages  reconped. —  By  the  law  of  Michigan,  damages,  whether 
liquidated  or  not,  claimed  by  a  defendant  as  arising  out  of  the  contract  or  transactioa  upon 
which  an  action  is  brought,  may  be  set  up  by  way  of  recoupment  against  the  demand  of  the 
plaintiff;  and,  if  found  to  exceed  such  demand,  the  defendant  can  have  judgment  for  the 
balance.    (Per  Field,  J.)    Lumber  Ck>.  v,  Buchtel,*  11  Otto,  638. 

See  Bills  aitd  Notes;  Bonds;  Gonyetancbs;  Sales. 

Gtovemment  Contracts,  see  Gk>yiBNHBMT.  ^ 

Vendor  a|ul  Vendee,  see  Land.  * 

« 

Specific  Perfbrmanoe  of  Contracts  Relating  to  Land,  see  Land. 

Laws  Impairing  the'  Obligation  of  Contracts,  see  Constitution  and  Laws,  X 

Contracts  by  Corporations,  see  CobforatIosb,  VIIL 

Contracts  by  Municipal  Corporations,  see  Bonds;  Cobpobations. 


CONTRIBUTIOK 
See  Bills  and  Notbs;  Bonds;  Tobis. 


CONTRIBUTOEY  NEGLTGEN(3R 

See  T0BT& 


CONVEESIOK 

See  AonoNB. 
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tracts, g  6bO.  1 

Cammack  v.  Griffin,  2  La.  Ann.,  175.  Con- 
tracts, $$  1648. 

Cannan  v.  Bryce,  8  Barn.  &  Aid.,  179.  Con- 
tracts. S  858. 

Capelle  v.  Trinity  M.  E.  Church,  11  Bankr.  R., 
5.6.     Contracts,  $$  888. 

Cappur  V.  Harris,  Bunb.,  185.  Contracts, 
§  1474. 

Capion  V.  Van  Ncorden,  2  Cr.,  126.  Contracts, 
$5  559. 

Carpenter  v.  M.  S.  Ins.  Co.,  4  Sandf.  Ch.,  408. 
Contracts,  $^  14.^1. 

Cairuthe  s  v.  Payne,  5  Bing.,  2'iO.  Contracts, 
5J  1087. 

Cary  v.  Wheeler,  14  Wis.,  285.  Contracts, 
S§  1746. 

Cassard  v.  Hinman,  1  Bosw.,  207.  Contracts, 
^ii  728,  743. 

Castle  V.  Sworder,  6  H.  &  N.,  828.    Contracts, 


§;$  1751,  1753. 
Castli 


Castling  v.  Aubert,  2  East,  325.     Contracts, 

g  1789. 
Cathcart  v.  Robinson,  5  Pet.,  264.    Contracts, 

g  1475. 
Catlin  V.  Gunter,  1  Kern.,  868.    Contracts, 

g  1059. 
Catt<4  V.   Phalen,  2  How.,  878.     Contraots, 

S^g  758,  7(iO. 
Champion  v.  Plumer,  1  Bos.  &  PulL,  N.  R., 

25-3.     Contracts.  S  I '65. 
Cha]  el  V.  H.cliea,  2  C.omp,  &  M.,  214.    Con- 
tracts, g  199.>. 
Chaplin  v.  Risers,  1  East,  192.    Contracts, 

g  1758. 
Chartres  v.  Cairnes,  4  Mart,  N.  S.  (La.),  1. 

Contracts,  g  11)52. 
Chase*  v.  Dwinal,  7  Green.,  134.     Contracts, 

§  658. 
Che.-«mttu  v.   Nainby,  2  Sti*ange,  789.    Con- 

inicts,  g  097. 
Chetbain  v.  Williamson,  4  East,  469.     Con- 
tracts, gj5  1014,  1018. 
Christman  v.  Miller,  21  IlL,  236.    Contracts, 

g  1611. 
Christy  v.  Cummins,  8  McL.,  dSii*    Contracts, 

g  1582. 
Churchward  v.  The  Queen.  Law  Rep.,  1  Q. 

B.,  195.     Contrat;iH.  g  y:)-i. 
City  nf  London  v.  Nasli,  8  .vtk.,  512;  S.  C,  1 

Ves.  Jr.,  12.     ConLmcts,  Ji  1478. 
City  of  Philadelphia  v.  The  Collector,  5  WalL, 

731.     Contracts,  g  1034. 
Clark   V.    Buruham,   2  btory,   1.     Contracts, 

g  1'757. 
Clarkti    V.    Foss,    7    Biss..    540.      Contracts, 

^g  782.  7d6. 
Clarke  v.  Gray,  6  East,  564.     Contracts,  §  82. 
Clarke  v.  Roy»toiie,  18  Mees.  &  W.,  7o2.     Con- 
tracts, ^  17. 
Clarke  v.   Russell,  8   Dal,  415.     Contracts, 

gg233.  1744,1788. 
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Clarke  V.  Spence,  4  Ad.  &  E!L»  448.    Con- 
traote,  S  1037. 

Clarke  v.  IVestrope,  18  Com.  R,  765.    Coa- 
tracts,  §  1900. 

dawson  V.  Munson,  65  HI.,  804.    Contracts, 
§574. 

Clayton  v.  Garriojg^on,  88  Barb.»  145.    Con- 
tracts, g  Ot». 

Clearwatt-r  v.  Meredith,  l.WalL,  88.    Con- 
tracts, ^'  09t. 

Clippinger  v.  Hepbaugh,  5  Watts  &  Serg.,  815, 
Contracts.  §1$  552.  556. 

CUigas  ▼.  Penalaua»  4  Term  R.,  466.    Con- 
tracts, $851. 

Cocker  v.   Franklin  Hemp  ft  Flax  Manuf. 
Co..  8  Sumn.,  580.    Contracts,  g  10'S5. 

Colburn  ▼.  Patmore,  1  Cromp.,  M.  &  R.,  78; 
S.  C,  4  Tyrw.,  677.    Contracts,  g  567. 

Cole  T.  Milraine,  88  111..  819.    Contracts,  g  736. 

Coles  V.  Bowne.  10  Paige  (N.  T.j,  526.    Con- 
tracts, g§  18, 1000. 

Collector  ▼.  Richards,  28  WalL,  246.  Con- 
tracts, 8  994. 

CoUender  v.  Dinsmore,  55  N.  Y.,  200.     Con-^ 
^    tracts,  $S  1818, 
'  Collins  V.   Blantem.  1  Smith's    Lead.   Cas., 

676 ;  2  Wils.,  847.    Contracts,  ^  552. 
'  Colson  t.  Thompson,  2  "Wheat.,  886,    Con- 
tracts. ^  14«3. 

Colt  ▼.  Netterville,  2  P.  Wms.,  804.  Con- 
tracts, 8  1474. 

Col  well  T.  Lawrence,  88  Barb.,  643.  Con- 
tracts, g  1990. 

Commonwealth  ▼.  Bolkom,  8  Pick.,  281. 
Contracts,  g  1595. 

Commonwealth'  v.  Calla^^han,  2  Virginia*  Cas., 
460.     Contracts,  g  556. 

GommonwpsUh  v.  Delaware  &  Hudson  Canal 
a).,  48  Penn.  St.,  802.     Contracts,  g  993. 

Commonwealth  v.  Holbrook,  10  Allen,  200. 
Contracts,  g  446. 

Commonwealth  of  Kentucky  t.  Bassford,  6 
HiU  (N.  Y.),  526.    Contracts,  g  1187. 

Gomstock,  In  re,  8  Saw.,  218.  Contracts, 
g7o6. 

Gonsequa  ▼.  Fanning,  8  Johns.  Ch.,  587.  Con- 
tracts, g  1205. 

Cooke  V.  Munstone,  4  Bos.  &PaU.,  851.  Con- 
tracts, $$  82. 

Coolidge  V.  Payson,  2  Wheat.,  66.  Contracts, 
gl7H4. 

Cooper  V.  Jackson,  4  Wis.,  587.  Contracts, 
gll96. 

Cope  ▼.  Rowland,  2  Mees.  A  W.,  157.  Con- 
tracts, g453. 

Coppell  ▼.  Hall,  7  WalL,  542.  Contracts, 
gg  548.  56«i 

Corbett  v.  Underwood,  88  HI.,  824.  Contracts, 
8  781. 

Gottmgton  ▼.  Fletcher,  2  Atk.,  155.  Contracts, 
g  17;6. 

Cotton  V.  Thurland,  5  Term  R.,  405.  Con- 
tracts, g  1592. 

Course  v.  Siead,  4  Dal.,  22.    Contracts,  g  559. 

Courtney  v.  Taylor,  7  Scott,  N.  R.,  749.  Con- 
tracts, g  1004. 

Cowper  V.  Andrews,  Hob.,  40.  Contracts, 
(f  1909 

Cox  V.  United  States,  6  Pet.,  208.  Contracts, 
gj§';57,  1167. 

Crabtree  ▼.  Messersmith,  19  la.,  179.  Con- 
tracts, g  Ittol. 

Craig  V.  State  of  Missouri,  4  Pet.,  410.  Con- 
tracto.  g  542. 

Crane  ▼.  Portland,  9  Mich.,  498.  Contracts, 
glOOO. 


Creath    v.    Sims,  5  How.,  204.     Contracts, 

8  677. 
Creraer  ▼.  Higginsoo,  1  Mason,  828.    Con*- 

tracts,  g  14. 
Crockett  v.  Lasbrook.  5  T.  B.  Mon.,  580.  Con- 
tracts, g  1602. 
Crookewit  v.   Fletchw,  1  HurL  ft  N.,  912^ 

Contracts,  g  8  >6. 
Cross  V.  0*Donnell,  44  N.  Y.,  661.    Contracts, 

g  1758. 
Cud  T.  Rutter,  1  P.  Wms.,  670.    ContractB» 

g  1474. 
Cummings  ▼.  Arnold,  8  Mete.,  489.  Contracts^ 

g  1787. 
Cumpston  v.  M'Nair,  1  Wend.,  457.  Contracta^ 

g250. 
Currie  v.  Anderson,  2  £11.  &  £11.,  591.    Con* 

tracts,  g  1751. 
Curtis  T.  Brown,  6  Cush.,  488.     Contracts^ 

$  1784. 
Curtis  ▼.  Hanoar,  8  E2sp.,  88.     ContractSi 

§1580. 
Curtis  V.  Leavitt,  15  N.  Y.,  15.    Contraota, 

g849. 
Cusack  V.  Robinson,  1  Best  ft  S.,  299.    Con- 
tracts, g  1751 
Cutler  ▼.  Close,  5  Oarr.  ft  P.,  887.    Contractiu 

g1995. 
Cutter  V.  Powell,  6  Term  K.,  "890:  8  8mitb*a 

Lead.   Cas.,   1.    Contracts,  gg  907,  1850^ 

1580. 

D. 

Daniels  t.  Daniels,  7  Mass.,  187.  ContractSt 
§  1016. 

Daniels  v.  Kewton,  114  Mass.,  580.  Contracts^ 
g  1861. 

Danube,  etc,  Ca  ▼.  Zenos,  18  C.  B.  (N.  &X 
825.    Contracts,  g  1847. 

Damley  t.  Proprietors,  etc..  2  Law  Rep.  H. 
L.,  48.    Contracts,  g  lOOO. 

Dater  v.  £arl,  8  Gray.  489.    Contracts,  g  852. 

Davis  ▼.  Gray,  16  Wall.,  208.  Contracts, 
gl460. 

Dawson  v.  Collins,  10  Com.  B.,  627.  Con- 
tracts, g  1581. 

Dearborn  v.  Cross,  7  Cow.  (N.  Y.),  48.  Con« 
tracts,  g  1851. 

Debenham  v.  Ox,  1  Yes.,  276.  Contracts, 
g  552. 

Delaware  ft  Hudson  Canal  Co.  ▼.  Pennsyl- 
vania Coal  Ca,  50  N.  Y.,  250.  Contracts, 
g  1U08. 

Demeritt  v.  Exchange  Bank,  20  Law  Rep.,  606. 
Contracts,  g  856. 

Dennett  v,  Dennett,  44  N.  H.,  585.  Con- 
tracts, g  682. 

Derby  v.  Phelps,  2  N.  H.,  515.  Contracts^ 
g  1791. 

Derby  Canal  Co.  t.  Wilmot,  9  East,  860l 
Contracts,  g  1599. 

Dermott  v.  Jones,  2  WalL,  7.  Contracts^ 
g  1908. 

Dexter  ▼.  Blanchard,  11  Allen,  835.  Con- 
tracts, g  1784. 

Dillon  V.  Alien,  46  la.,  299.    Contracts,  g  758;. 

Dodsley  v.  Varley,  12  A.  ft  E.,  682.  Contracts, 
gl758. 

Doe  V.  Lambly,  2£sp.,  685.  Contracts,  g  1609. 

Doe  V.  Meyler,  2  Maule  ft  S..  276.  Contracts^ 
g  1010. 

Doe  V.  Smythe,  4  M.  ft  S..  C17.  Contracts, 
g  1756. 

Doe  ▼.  Vv  ood,  2  Barn,  ft  Aid.,  724.  Con- 
tracts, g  loia 
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Ooggett  ▼.  Railroad  Co.,  99  XT.  S.,  72.  Con- 
tract ^  1460. 

don  V.  Lippmann.  6  d.  A;F.,  18b  Contracts, 
§§  347,  1 183,  U8& 

Dooiin  V.  Ward,  6  Johns.,  104.     Contracts, 

Doriaou  ▼.  Westbrook,  6  Vin„  010.  Con- 
tracts. §  1474. 

Dorr  V.  Munsell,  18  Johns.,  481.  Contracts, 
§837. 

DouKlass  V.  Oldham,  6 17.  H.,  150.  Contracts, 
^1188. 

Douf^lasB  V.  Reynolds.  7  Pet.,  118.  Contracts, 
^;$  208,  dl4,  228.  225,  »%  285,  286. 

Downer  v.  Cheaeborougb,  86  Conn.,  80.  Con- 
tracts, §  1 188. 

Drojstoo  V.  Banes,  Finch,  Preo.  Ch.,  208. 
ContraciB,  $S  1776. 

Dmmmond  v.  Presttnan,  13  Wheat,  515. 
Contracts,  §S  284.  288.  285. 

Damper's  Ca^e,  4  Hep.,  ildt;  S.  C,  1  Smith, 
Lead.  Cas.,  15.    Contracts,  §  1016. 

Daucan  ▼.  Hoge,  24  Miss.,  671.  Contracts, 
^  lOOU. 

Duncan  V.  United  States,  7  Pet,  485.  Con- 
tracts, §i  1187. 

Dnncut't  v.  Albrecht,  12  Sim.,  189.  Contracts, 
S^  147.>. 

Dung  \.  Perkins,  52  N.  Y.,  494.  Contracts, 
J5  1767. 

Dunkirk  Colliery  ▼.  Lever,  41  Law  T.  Rep. 
(U.  S.),  682.    Contracts,  §  1917. 

Dunlop  T.  Gregory,  0  tield.,  241.  Contracts, 
^694. 

Dunlop  ▼.  Higgins,  1 H.  of  L.,  881.* Contracts, 

^28. 

Dunn  V.  Rogers,  48  HI.,  260.  Contracts, 
g574. 

Doraut  V.  Rhener,  26  Minn.,  862.  Contracts, 
8  449. 

Dutchman  v.  Tooth,  5  BIng.  N.  C,  577.  Con- 
tracts, g§  211,  269. 

Dykera  v.  Allen,  7  HiU  (N.  Y.),  497.  Con- 
tracts, 8  1818. 

E. 

Eccleston  ▼.  Clipsham^  1  Saund.,  164.  Con- 
tracts, g  1791 

Eddy  ▼.  Cuproo,  4  R  L,  895.  Contracts, 
J5  55:J. 

Eddy  r.  Stantous,  21  Wend.,  255.  Contracts, 
8  200, 

Edmondston  v.  Drake,  5  Pet,  634.  Contracts, 
;^g  208,  214,  2*^5«  286. 

Edson  V.  Weston,  7  Cow.  (N.  Y.),  27a  Con- 
tracts, 8  542. 

EdWHrds  v.  Chapmsn,  1  Mees.  A  W.,  281. 
Contracts,  r^  1 746. 

Eliason  v.  Henshaw,  4  Wheat,  225.  Con- 
tracts, ^f^  \5,  UO,  1005. 

Elliott  V.  Edwards,  85  N.  J.  L.,  265;  a  C, 
80  N.  J.  L.,  449.    Contracts,  S  1087. 

Ellsworth  V.  Biewer,  11  Pick.,  818.  Contracts, 
$1901. 

Elmiire  v.  drynies,  1  Pet,  469.  Contracts, 
8  1772. 

Eliiiura  V.  Kingscote,  5  B.  ^fc  a,  588.  Con- 
tracts, §  1757. 

Elmore  v.  Stone,  1  Taunt,  458.  Contracts, 
g  1758. 

Emerson  ▼.  Slater,  22  How.,  85.  Contracts, 
§i^  ;S87,  1744. 

Emerson  v.  White,  10  Gray  (llass.),  851.  Con- 
tracts, §  1860. 


Emmet  T.  Dewhirst  8  Eng.  L.  and  Eq.,  88; 

a  C.  8  Macn.  &  O.,  587.     ContraetB, 

$$  1744,  178^. 
Enderby  v.  Qjlpin,  5  Moore,  571.    Contracts, 

§748. 
Errington   t.  Aynesly,  2   Brown,  Ch.,  841. 

Contracts,  $$1478.* 
Etie  V.  Sparks,  4  La.,  468.    Contracts,  ^  1468. 
Enting  v.  Bank  of  United  States,  11  Wheat, 

59.    Contracts.  ^  758. 
Evans  v.  Gray,  12  Bfart  (La.),  475.  Contracts, 

g  11H2. 
Express  Co.  t.  Konntze  Brothers,  8  WalL»  84d. 

Contracts,  g  1460. 

R 

Faikney  Tv  Beynous.  4  Bnrr.,  2069;  8  Term 
R,  418.  Contracts,  ^  457,  585,  781,  741, 
748. 

Fallowes  t.  Taylor,  7  Term  R.,  478.  Con- 
tracts, §  887. 

Fblmouth  ▼.  Thomas,  1  Cromp.  Sc  H,  108l 
Contracts,  S  1744 

Farley  v.  Cleveland,  4  Cow.,  432,  Contmota, 
g  1789. 

Farmer  v.  Russell,  1  Bos.  &  PttlL,  296.  Con- 
tracts. §^  457,  585.  741. 

Farmers*  College  v.  McMicken,  2  Disney,  490. 
Contracts,  ^  888. 

Farrell  v.  Hilditch,  6  C.  B.  (N.  8.)t  840.  Con- 
tracts, ^  1004 

Fenton  v.  Holloway,  1  Star!:.,  126.  Contracts, 
§  684. 

Fergusson  v.  F^ffe,  8  CL  ft  F.,  121.  Contracta, 
S  847. 

Field  V.  Lelean,  80  L.  J.  Ex.,  1G8.  Contracts, 
S517. 

Field  V.  Mayor,  2  Seld.,  179.  Contracts, 
§549. 

Fisher  v.  Prince,  8  Burr.,  1868.  Contracts, 
$$1861. 

Fitzpatrick  v.  Cottiogham,  14  Wis.,  219.  Con- 
tracts. §  19iM). 

Fleet  V.  Branden,  8  Yes.  Jr.,  159.    Contracts, 

Fleming' T.   Gilbert.  8  Johns.  (N.  Y.),  627. 

Contracts,  ^S  1351.  1787. 
Fletclier  v.  Dyche,  2  Term  R,  82.  Contracts, 

8  1992.    ^ 
Flint  V.  Brandon,  8  Yes.  Jr.,  159.    Contracts, 

S$1498. 
Flood  V.  Thomas,  5  Mart  N.  a  (La.),  560l 

Contracts,  p.  476. 

Flyn  V.  Alien,  57  Penn.  8t,  482.  Contracts, 
i(  998. 

Follett    V.  HaU,  16    Ohio,   111. 


§  1809. 
Ford   y.  Cobb,  20  N.  Y.,  848. 
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Contracts, 
Contracts, 

§  'foi. 

Ford  V.  Williams,  21  How.,  289.    Contracts, 

S$  1042. 
Fosdick  V.  8chall,  99  U.  &,  288.    Contracts, 

5^701. 
Foster  v.  Dawber,  6  Exch.,  854.    Contracts, 

S  1746. 
Fothergill  v.   Rowland,  L.  R.,   17  Eq.,   182. 

Contracts.  ^  1486. 
Fowler  v.  Hullins,  L.  R.,  7  Q.  B.,  616.    Con- 
tracts. ^  14V2. 
Fox  v.  Kitton,  19  III.,  519.    Contracts,  $  1861. 
Fox  v.  lumer,   1   Bradw.,  15d.     Contracts, 

§22. 
Frame  v.  Dawson,  14  Yes.  Jr.,  885.  Contracts, 

8  1759. 
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Franklin  v.  Miller,  4  Ad.  Sc  Ell.,  599.  Con- 
tracto,  §  laiS. 

Freeman  v.  Cooke,  2  Excb.,  664.  Contracts, 
^1746. 

Frost  V.  Knight,  L.  K..  5  Exch..  822;  8.  C. 
L.  R.,  7  Exch.,  in.  Contracts,  g§  1847, 
1861,  1917. 

Frotliingham  v.  Dutton,  2  QreenL,  255.  Con- 
tracts, g  1085. 

Fuller  V.  Dame,  18  Pick.,  472.  Contracts, 
gg  589,  556. 

G, 

Oalligan  ▼.  Fannan,  7  Allen,  255.    Contracts, 

§445. 
Garv.  Louisville  Banking  Co.,  11  Bush,  189. 

Contracts,  §  574. 
Qardner  ▼.  Lune,  12  Allen,  39.    Contracts. 

§  1754. 
Gardner  v.  Pullen,  2  Vern.,  894.    Contracts, 

^  1474v 
Oarfield  v.  Bemis,  2  Allen,  447.    Contracts, 

g855. 
(Garland  v.  Davis,  4  How.,  131.    Contracts, 

^8lMk908. 
Garrett   ▼.    Moss,    20   111.,    549.      Contracts, 

Garrison  v.  McGregor,  51  HI.,  478.  Contracts, 
J5728» 

Gassies  v.  Ballon,  6  Pet,  761.  Contracts, 
§555. 

Gates  V.  'Green,  4  Paige,  855.  Contracts, 
^  1849. 

Gazley  v.  Price,  10  Johns.,  .268.  Contracts, 
^  2001 

Gerrard  v.  Clifton,  7  Term  R.,  676.  Contracts, 
§993. 

Gerry  v.  Stoneham,  1  Allen,  820.  Contracts, 
§855. 

Gervais  v.  Edwards.  2  Dr.  &  W.,  80.  Con- 
tracts, ^§  1475.  1481. 

Gibbs  v.  Cannon,  9  Sirj.  &  R.,  19a  Con- 
tracts, ^  229. 

Gibbs  v.  Howard,  2  N.  H.,  296.  Contracts, 
§  1188. 

Gibson  v.  Chew,  16  Pet.,  815.  Contracts, 
§559. 

Gilbert  v.  Gangar,  10  Leg.  N.,  840.  Con- 
tracts, g  736. 

Gilmore  v.  Pope,  6  Mass.,  491.  Contracts, 
§87. 

Glaholm  v.  Hays,  2  Mann.  &  G.,  257.  Con- 
tracts, §;:526. 

Gompertz  \.  Bait'.ett,  2  EL,  849.  Contracts, 
§  1579. 

Gk>mpertz  v.  Denton,  1  Cromp.  &  M.,  205. 
Contracts,  g  1580. 

Goodyear  v.  Rubber  Co.,  2  Cliff.,  851.  Con- 
tracto.  ^683. 

Gk>rd(>n  v.  Martin,  Fltzgibbon,  803.  Contt^cts, 
S32. 

Gordon  v.  Norris,  49  N.  H.,  876.  Contracts, 
45  lh99 

Gore  V.  oibson,  18  M.  &  W.,  625.  Contracts, 
§684. 

Goss  V.  Nugent.  5  Barn.  &  Ad.,  64.  Contracts, 
§i^  1744,  1786,  1787,  1788. 

Grant  v.  Navlor,  4  Cr.,  224.  Contracts,  §^  14, 
1707;  p.*7tt. 

Gray  v.  Davis,  10  N.  Y.,  285.  Contracts, 
§  1751. 

Gray  v.  Hook,  4  Comst.,  449.  Contracts, 
§§  539,  552. 

Gray  v.  Portland  Bank,  8  Masa,  364.  Con- 
tracts, §  37. 
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Wood  V.  Benson,  2  Cromp.  &  J.,  94.  Con- 
tracts, §697. 

Wood  V.  Edwards,  19  Johns.,  205.  Contracts, 
g  15. 

Wood  V.  McCann,  6  Dana  (Ky.),  866.  Con- 
tracts, gg  544,  556. 

Wood  V.  Trask,  7  Wis.,  572.  Contracts, 
§  1744. 

Wood  V.  Wagnon,  2  Or.,  1.    Contracts,  g  559. 

Woodhuli  V.  Wagner,  Bald.,  296.  Contracts, 
*^  1187  1203. 

Woods  V.  North,  84  Penn.  St,  409.  Con- 
tracts, g  574. 

Woods  V.  Russell,  5  Bam.  &  Aid.,  942.  Con- 
tracts, §  1087. 

Wood  worth  v.  Weed,  1  Blatoh.,  165.  Con- 
tracts, §1586. 

Worcester  Turnpike  Corp.  v.  Willard,  5  MassL, 
80.    Contracts,  g  87. 

Wright  V.  Brigg,  21  Eng,  0.  L.,  691.  Con- 
tracts, gi487. 

Wright  T.  Dannah,  2  Camp.,  208.  Con- 
tracts, §1770. 

Wright  ▼.  Eaison,  1  WalL,  16.  Contracts, 
1  549. 

Wright  V.  Oakley,  5  Mete,  406.  Contracts, 
g855. 

Wright  V.  Weeks,  25  N.  Y.,  153.  Contracts, 
g  1757. 

Wroe  V.  State,  20  Ohio  St,  460.  Contracts, 
§889. 

Wyant  v.  Pottorf,  87  Ind.,  512.  Contracts, 
§574. 

Y. 

Yale  V.  Saunders,  16  Vt,  248.  Contracts, 
§1861. 

Yates  V.  Thomson,  8  CL  &  Fin.,  544.  Con- 
tracts, g  1188. 

Yeates  v.  Groves,  1  Ves.  Jr.,  280.  Contracts, 
§549. 

Yeats  V.  Pirn,  Holt,  N.  P.,  95.     Contracts, 

Young  V.  Cole,  8  Bing.  N.  C,  724.  Con- 
tracts, §  1579. 

Young,  Ez  parte,  6  Biss.,  53.  Contracts, 
gg  731,  737. 

Young  V.  RummeU,  2  HUl  (N.  Y.),  478.  Con- 
tracts, g  542. 

Young  V.  Stevens,  48  N.  H.,  186.  Contracts, 
§684. 

z. 

Zahriskie  v.  C,  C.  A;  C.  R.  Co.,  28  How.,  881. 
Contracts,  g  247. 
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The  Ml'fkiee  flgnret  refer  to  cases  in  fiill,  tiie  others  to  digest  matter. 

ABANDONMENT.    See  Breach;  Performance;  Repudiation;  Besciuion. 
of  work  by  contractor,  effect  of.    Contracts,  §  1034. 
or  withdrawal  of  election  to  terminate  contract    Contracta,  g§  1848-44,  1868-49. 

ABATEMENT.    See  Pieading. 

ABSTRACT  OF  TITLE. 

liability  of  makers  of.    Contracts,  g  47. 

ACCEPTANCE.    See  Contracts;   Contracts  by  Letter;  Contracts  by  Telegraph;  Reward; 
Statute  of  Frauds, 
of  imperfect  work  under  special  contract,  effect  of.    Contracts,  §  007. 
as  to  acceptance  of  guaranty  or  letter  of  credit,  see  Guaranties  and  Letters  of  Credit,  2. 
essential  to  contract.    Contracts,  ^§  15, 1905. 
must  be  sent  U>  place  designated  by  proposaL    Contracts,  ^%  3.  80. 
must  go  to  whole  extent  of  offer ;  cannot  be  ooaditidaal.  Contracts,  §g  20, 81, 28, 59,  01. 
with  conditions,  must  be  assented  to  by  proposer;  subsequent  unconditional  acceptance 

unavailine.    Contracts,  gg  22, 177. 
must  be  within  a  reasonable  time.    Contracts,  §  28. 
performance  may  be  equivalent  to.    Contracts.  §§  60,  63,  64. 

but  not  after  withdrawal  of  unaccepted  offer.    Contracts,  g  163. 
services  of  supposed  slave  not  recoverea  for.    Contracts,  §185. 
of  proposal  by  letter,  is  complete  when  answer  mailed.    Contracts,  g^  166,  167'70« 

by  telegraph,  when  acceptance  deposited  for  transmission.    Contracts,  gg  180,  I8I9 
182, 188. 
unaccepted  release  of  interest  in  land  not  operative.    Contracts,  g  1051. 
of  draft,  when  previous  authority  to  draw  amounts  to.    Contracts,  g  814. 
conduct  showing  assent,  sufficient.    Contracts,  gg  68,  64. 

by  insurance  agent,  acting  on  circular  as  to  compensation.    Contracts,  g  65. 

knowledge  of  services,  without  objection.    Contracts,  g  78. 

acceptance  of  service  rendered  in  emergency,  presumed.    Contracts,  g  79l 
of  pro()Osals  advertised  for,  binding.    Contracts,  g  66. 
of  bid,  mokes  a  complete  contract.    Contracts,  g  67. 
of  promise  to  pay  when  able,  binding.    Contracts,  g  103, 

such  an  assent  binds  the  creditor  to  wait  until  the  debtor  la  able.  Coutracts,  ^  109- 
104. 


ACCIDENT.    See  Mistake;  Performance. 

ACCOUNT. 

between  partners  in  illegal  firm.    Contracts,  g  519. 

assignee  of  interest  under  void  contract  not  compelled  to,  for  money  paid  to  bim  there- 
under.   Contracts,  gg  444,  457-58. 
settlement  of,  when  avoided  by  duress.    Contracts,  g  667. 
of  profits  of  illegal  stock  transaction,  executed.    Contracts,  gg  714,  788-84. 
settled,  is  only  prima  facie  evidence  of  its  correctness.    Contracts,  g  10i>9« 
bond  to  account  for  advances  construed.     Contracts,  g  10(58. 
of  objections  to,  by  failure  to  object.    Contracts,  g  1656. 
settlement  of,  evidence  of  contract.    Contracts,  g  44. 
submission  to  accountant  to  find  sum  due,  not  an  arbitration.    Contracts,  *§  80. 

ACCOUNT  STATED. 

a  new  contract ;  not  set  aside  except  for  fraud  or  clear  mistaka    Contracts,  g  45^ 

ACKNOWLEDGMENT. 

of  debt  by  guarantor,  when  a  waiver  of  notice  of  acceptance  of  guaranty ;  when  not. 
Contracts,  gg  281-88. 

ACQUIESCENCE.    See  Acceptance;  Waiver. 

and  waiver,  doctrine  of.    Contracts,  g  755. 

in  practical  construction  of  contract  by  parties,  effect.    Contracts,  gg  834-40. 

*  Prepared  by  A.  L.  SinBoaN,  Es^.,  of  Madison,  Wisoonsin. 
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ACTION.    See  Assumpsit;  Equitji;  Equity  Pleading;  Pleading;  Practice;  Records;  Beeoup- 
ment;  Repudiation;  Set-off. 
to  recover  sum  evidenced  by  note,  need  not  be  on  note;  evidence.    Contracts.  §  150. 
at  law.  to  recover  share  of  profits  of  illegal  executed  transaction,  proper.    Contracts, 

§784. 
for  damages  for  breach  of  c<Mitract,  fraud  not  considered.     Contracts,  §  769. 
breaches  of  independent  provisions  of  a  contract  give  distinct  causes  of.    Contracts, 

(^936.  '     » 

roust  be  on  iJie  contract  while  it  is  executory;  assumpsii  after  breach.    Contracts, 

§  1350. 
conducting  for  a  share  of  profits,  what  is  not.    Contracts,  §  506. 
form  of,  determined  by  lex  fori,  see  Conflict  of  Laws,  4,  5. 

right  of  accrues  attiine  of  h**each;  breach  occurs  when  notice  of  intention  not  to  per- 
form is  accepted.    Cor  :racts,  P§  lb55,  185^00.    See  Repudiation. 
accrues  on  positive  refusal  of  defendant  to  perform.    Contracts,  §^  1856,  1S61'62. 
depends  on  brearh ;  when  notice  of  intention  to  perform  not  a  breach.    Contracts, 

SS  1857,  1803-65. 
on  contract  of  sale,  when  accrues.    Contracts,  §.^  1866-67. 
recovery  on  general  count  when  contract  speciaL     Contracts,  §  1870. 
on  executed  special  contract.     Contracts,  §  1871. 
upon  acceptance  of  aHicle  built  or  made.     Contracts,  §  1872. 
when  performance  of  condition  precedent  essential.     Contracts,  ^§  1873-4k 
term  of  credit  ends  on  failure  to  give  note,  when.    Contracts,  g  1»75. 
demand  unnecessary.     Contracts.  §  1876. 

for  work  not  done  in  workmanlike  manner.     Contracts,  g  1877. 
on  conditional  sale,  failure  to  pay  instalment.     Contracts,  §  1878. 
when  bill  given  in  payment  is  due.     Contracts,  §  1879. 
on  unpaid  acceptances,  when  accrues.     Contracts,  j^  1880. 
by  father,  for  wages  of  minor  son.     Contracts,  $§  1881. 
when  accrues  for  work  and  materials.     Contracts.  ^  1883. 
what  a  hiring  by  the  job,  and  not  bv  the  month,  or  for  the  season.     Contracts, 

$i  1883. 
when  accrues  on  conditional  covenant  to  pay  notes.     Contracts,  §  1885. 
on  note  maturing  according  to  terms  of  contract.     Contracts,  .:%  1886. 
it  is  a  waiver  to  form  of  to  submit  on  agreed  statement  of  facts.    Contracts,  §  IDOL 
should  be  covenant  and  not  assumpsit,  when.    Contracts,  §  1993. 

ACT  OF  'iOD. 

liability  of  guarantor  cannot  be  varied  by.    Contracts,  $  251. 
as  an  excuse  for  not  performing  a  contract,  g§  1848-49,  142i{-4& 
See  Performance,  4. 

ADEQUACY.    See  Consideration,  2,  8. 

ADEQUATE  REMEDY  AT  LAW.    See  Equity;  Specific  Performance. 

ADMINISTRATORS.    See  Executors  and  Administrators. 

ADMISSIONS.    See  Acknowledgment;  Evidence,  6. 

ADVANCES. 

as  a  consideration.    Contracts,  §  887. 

on  optional  contracts,  whether  recoverable.    Contracts,  §§  720,  722.  7SS-43,  749. 

place  of  payment  of ;  conflict  of  laws.    Contracts,  §g  1178-i80,  1208-1206. 

ADVERSE  POSSESSION. 

by  occupation  up  to  disputed  boundary  for  twenty  years.    Contracts,  g  1749. 

ADVERTISEMENT. 

for  proposals,  and  their  acceptance,  binding.    Contracts,  g  66. 

AGENCY.    See  Corporations;  Insurance. 

contract  through  agent  is  incomplete  on  his  refusal  to  act  for  want  of  instractions. 

Contracts,  ijg  6,  27. 
principal  need  not  be  notified  that  contract  made.     Contracts,  §112. 
agent  contracting  as  principal,  bound,  though  agency  disclosed.    Contracts,  §  118. 
parol  evidence  of ,  admissible.     Contracts,  §  114. 
after  revocation  of  authority,  principal  not  bound  by  ante-dated  contract.    Contracts, 

§115r 

compromise  for  another  without  authority,  not  binding.    Contracts,  §  116. 

when  agency  and  also  relation  of  servant  created.     Contracts,  g  119. 

contract  by  one  in  a  particular  capacity  not  binding  on  him  personally,  when.     Con- 
tracts, g  137. 

when  corporation  bound  by  parol  contract  of  agent.    Contracts,  ^87. 

payment  of  premium  by  check  to  insurance  agent,  good,  when.    Contracts,  g  171. 

agency  or  guaranty?  how  determined.     Contracts,  g  214. 
instance  of  an  agency.     Contracts,  §§  187,  215,  SiilO.    . 

guarantee  need  not  know  how  guarantor's  agent  applies  funds  received.    Contnicts, 
§259. 
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AGENCY — continued. 

daty  of  agents  to  colteot  notes  indorsed  for  collection  with  due  diligence.    Gontraots, 

g271. 
one  holding  in  escrow  not  an  agent  to  deliver  until  condition  performed.    Contracts, 

§  870.  ^ 

agent  using  or  agreeinfc  to  use  secret  influence  with  legislators  can  recover  no  compen* 

satlon.    Contracts.  §§  5^,  55o,-6S.    See  §§  600,  005. 
no  ratification  of  illegal  contract.     Contracts,  $^  616. 
yalidity  of  claims  a^gainst  principal  for  '*  margins**  advanced,  notes  taken  therefor,  and 

for  adjusting  "  differences."    Contracts,  §j§  720,  722,  78^48,  749. 
fraud  of  government  agent  avoids  contract  as  to  United  States,  when.    Contracts, 
J7646. 
effect  of  agent  for  sale  of  book  selling  another  edition  of  same  book.    Contracts, 

§§971,  9»5. 
letters  held  to  create  special  agreement  for  commissions ;  extra  services.    Contracts, 

§.^074,  1005.1008. 
notice  by  agent  to  principal  of  making  contract,  unnecessary.    Contracts,  §  1081. 
agent  contracting  in  his  own  name  by  writing  as  principal  cannot  show  agency  by 

parol.    Contracls.  ^  1012. 
contracts  between  principal  and  agent  as  to  compensation,  construed;  share  of  profits; 

extra  services;  expjenses  what.    Contracts,  {ijs  1057-61. 
contract  by  agent  to  invest  bonds  in  lands,  construed;  breach  of.     Contracts,  §  1077. 

to  invest  proceeds  of  cargo  in  return  car^o,  construed.     Contracts,  .^  10^7. 
indemnity  to  agent  by  corporation  becomes  due,  when.  *  Contracts,  §  1110. 
agent  may  himself  sue,  when.    Contracts,  ^§  1111.  1112. 
may  sell  property  to  innocent  purchaser,  when.    Contracts,  §  1113. 
principal  should  sue  on  contmct,  when.     Contracts,  §  1805. 
selection  of  goods  sold  by  aje;ent  of  buyer.     Contracts.  §  1406. 
contract  to  carefully  loan  and  take  security,  construed.    Contracts,  g  1408. 
to  sell  land,  may  be  revoke<l  l)efore  sale,     poutmcts,  §  1624. 
contract  with  agent  to  prosecute  claim  for  slaves  wrongfully  liberated,  construed. 

Contracts,  391642. 
alteration  by  agent  avoids  instrument.    Contracts,  §  1702. 
administrator  is  not  ag»*nt  of  buyer  in  making  a  sale.     Contracts,  §  1709. 
trust  arising  from,  not  within  statute  of  frauds.     Contracts,  ^  1819. 
contract  with  one  **repi'esenting"  others  binds  him  personally.    Contracts,  §  1858. 

AGGRAVATION. 

of  damages,  by  malicious  arrest  of  plaintiff.    Contracts,  §  1915. 

AGREEMENT.    See  Contracts. 

ALIEN  ENEMY. 

contract  with,  valid,  if  from  necessity;  generally  invalid ;  when  made  pribr  to  war, 
whether  avoided  or  only  suspended.     Contracts,  ^§  610-15. 
when  cannot  be  ratified.     Contracts,  §  616. 

insurance  of  one  afterwards  becoming,  but  a  non-combatant»  valid.     Contracts, 
§617. 

ALIENS. 

are  capable  of  making  contracts.    Contracts,  §  91. 

contract  with,  in  foreign  state,  validity  of.    Contracts,  §  1390. 

ALLEYS.    See  Streets;  Vendor  and  Purchaser, 

ALTERATION  OF  CONTRACTS.    See  BrencK 
releases  surety.     Contracts,  ^§  141,  UOI. 

oral,  in  oral  contract,  becomes  a  part  thereof.    Contracts,  §^§  1712,  1 794. 
instance  of,  or  modification  of  contract.     Contracts,  §  149. 
as  to  quantity  and  price,  not  a  change  as  to  quality.     Contracts,  §  1713. 
proposed  terms  may  be  changed  before  acuopcauce.     Contracts,  ^  1714. 
in  terms  of  original  contract  without  notice  to  or  assent  of  guarantor,  releases  him. 

Contracts,  ^§  :S19,  820,  1704. 
effect  of  modification  of  contract  as  to  third  person.    Contracts,  g  1715. 
testimony  of  alteration  overcome  by  inspection  of  instrument.     Contracts,  §  1692. 
amendment  construed  most  strongly  against  him  signing  it.     Contracts,  §  ItlO. 
in  deeds,  by  agreement,  valid,  effect  of.     Contracts,  §  1693. 
conversations  cannot  ciianG:e  writing.     Contracts,  §  1693. 

subsequent  oral  contract  controls  written  or  sealed  contract  in  equity.    Contracts, 
g§  1696-99.  1701. 
one  producing  instrument  must  explain.     Contracts,  §§  1705,  1703. 
presumption  as  to  interlineations  and  erasures.    Contracts,  §g  1707,  1708. 
fact  of,  for  jury;  materiality  for  court.    Contracts,  §  li09. 
material;  afiixing  seals  by  or)ligee.     Contracts,  ^  16^2. 

interlineation  in  bond  discharges  surety.    Contracts,  §  16S4. 

filling  up  prmted  form  signeJ  by  sureties,  without  their  assent.    Contracts,  §  1685. 
commercial  paper;  alteration  hastening  time  of  payment.    Contracts,  §  16^8. 
adding  ^dr(»ss  to  signature.    Contracts,  §  1690. 
date  of  payment ;  parties  not  consenting  discharged.    Contracts,  §  1691. 
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ALTERATION  OF  CONTRACTS— continued. 

material;  of  Mexican  grant,  unexplained.    Contracts,  §  1694. 

of  order,  by  insurance  agent.    Contracts,  (S  170:3. 
not  material;  tearing  off  seius  of  bond  by  obligor.    Contracts,  §  1678. 

by  consent  of  obligee,  induced  by  fraud  or  mistake.    Contracts,  g  1679.  ^ 
alteration  not  fully  accounted  for,  not  increasing  the  obligation.    Contracts,*  §  1680. 
substitution  of  another  obligor  by  common  consent.    Contracts,  g  1681. 
affixing  seals  by  stranger.    Contracts,  ^  1689. 
changing  obhgor*s  residence,  and  erasing  and  rewriting  name  of  obligor.     Gon- 

tracts,  §  1683. 
by  clerk,  to  remove  ambiguity  in  bond.    Contracts,  §  1686. 
commercial  paper ;  alteration  extending  time  of  payment.    Contracts,  §  1687. 

changing  place  of  payment.    Contracts,  g  1689.  ^ 

against  interest  of  party  claiming  under  it.    Contracts,  §  1711. 

ALTERNATIVE  CONTRACT. 

what  not  an.    Contracts,  §  884. 

AMBIGUITY.    See  Construction  of  Contracts,  5 ;  Custom  atid  Usage;  Evidence,  8;  Onaran- 
ties  and  Letters  of  Credit,  5,  e. 

ANNUITY. 

failure  to  pay  does  not  authorize  rescission.    Contracts,  g  1668. 

ANTENUPTIAL  SETTLEMENT.     See  Marriage  Settlement 

not  vacated  by  removal  of  parties  and  property.    Contracts,  §  124. 

APPEAL.    See  Bills  of  Exception;  Certificate  of  Division;  Practice;  Writ  of  Error* 
lies  only  from  final  decree.    Contracts,  ^  683. 
judgment  not  reversed  for  error  not  prejudictaL     Contracts,  g  256. 
objection  to  master's  report  not  first  made  on.    Contracts,  §  679. 
does  not  lie  from  refusal  to  open  a  decree.    Contracts,  §  580, 

APPLICATION  OF  PAYMENTS.  ' 

to  loans  under  guaranties.     Contracts.  §  264. 
generally;  instance  of.    Contracts,  ^  19i)4. 

APPOINTMENT. 

to  office,  contracts  to  procure,  for  part  of  fees,  void.    Contracts,  gg  623,  563.   See  §  60U 

APPORTIONMENT.    See  Construction  of  Contracts,  3. 

ARBITRATION. 

what  not  a  submission  to.    Contracts,  gg  5,  24,  26. 

contract  for,  and  not  to  sue  until  decision  on,  valid.    Contracts,  g  609. 

ARCHITECTS. 

custom  of,  as  to  payment  to,  for  plans,  immaterial,  when.    Contracts,  g  !?• 
contract  with  city  construed.    Contracts,  ^  1067. 

usage  to  receive  pay  for  plans  not  used  held  unreasonable.    Contracts,  g  1825, 
power  of,  as  to  declaring  forfeiture,  construed.    Contracts,  gg  1910-14. 

ARMS.    See  Oovemment  Contracts. 

ARREST.    See  Imprisonment;  Malice, 

ASSENT.    See  Acceptance;  Consent;  Extension  of  Time, 

ASSESSMENTS. 

agreement  to  relieve  subscriber  from  call  on  stock,  when  void  for  illegality.    Contracts, 
gg  532,  675. 

ASSIGNEE.    See  Assignment, 

contract  by  two  of  three,  does  not  bind  third.    Contracts,  g  167. 

ASSIGNMENT.    See  Bills  and  Notes;  Bona  Fide  Holder;  Guaranties  and  Letters  of  Credit, 

4:  Negotiability;  Pledge. 
stock  assignable  to  bearer  is  not  negotiable.    Contracts,  g  158. 
right  of  assignee  of  interest  of  partner  against  third  persons.    Contracts,  g  160. 
partial,  by  one  contractor,  ineffectual,  and  not  a  rescission..   Contracts,  g  163. 
of  interests  under  illegal  contracts,  valid  as  to  assignor.    Contracts,  gg  444,  457-^8;  but 

see  gg  478,  650. 
of  claims  against  United  States,  how  made.    Contracts,  g  550. 
of  half  breed  land  scrip,  what  is  not  an.     Contracts,  g  513. 
dependent  on  payment  of  consideration,  when.    Contracts,  g  923. 
none,  of  parts  of  entire  contract,  or  license  to  several    Contracts,  g  987. 
as  to  refusing  purchase  money  of  land  to.    Contracts,  gg  988,  1015. 
of  plates  of  book ;  effect  of,  on  contract  between  author  and  publisher.    Contracts^ 

g  1114. 
assignee  of  patent  cannot  have  specific  performance,  when.    Contracts,  g  1119. 
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ALIGNMENT — continued. 

of  railroad,  effect  of,  on  telegraph  contract  with  road.    Contracts,  §  1148. 
of  instruments  or  rights  governed  by  lex  lod.    Contracts,  ^§  1219,  1275. 
whether  performance  of  contract  by  assignee  ^ood.     Contracts,  g  18tf9. 
of  future  patent  right,  yalitl.    Contracts,  ^  1&S5. 
of  patent,  assignor  held  not  entitled  to  rescind.    Contracts,  §  1625. 

ASSIGNMENT  OF  ERROR 

in  brief,  see  Writ  of  Error 

ASSUMPSIT.    See  Action;  Consideration;  Quantum  Meruit;  Set-off, 

indebitatus,  on  special  contract  not  sealed,  proper.    Contracts,  §  82« 

and  covenant,  not  joined  at  common  law.    Contracts,  ^  902. 

on  instrument  sealed  with  a  scroll,  in  New  York.    Contracts.  §  1252.    See  §  1297. 

non-performance  admissible  under  general  issue.     Contracts,  §  1892. 

and  not  covenant,  when.    Contracts,  g  1903. 

will  lie  for  cost  of  feeding  and  training  a  race  horse.    Contracts,  %  159. 

how  arises  in  bill  of  credit  not  addressed  to  any  particuliir  person.    Contracts,  §  854. 

not  sustained  on  contract  having  insufficient  or  illegal  consideration.    Contracts,  g  458« 

lies  on  i>art  of  contract,  when.    Contracts,  §  lOOtt. 

ATTACHMENT. 

equitable  interests  in  land  subject  to,  in  Maryland ;  effect  of  levy.    Contracts,  §§  1049« 
1050. 

ATTORNEY.    See  Lobbying. 

contract  to  pay  him  part  of  claim  rpcovered  by  lobbying,  void.    Contracts,  §  651. 

but  for  purely  professional  services,  valid.     Contracts,  ^  558. 
effect  of  admission  of,  against  corporation.    Contracts,  §  1597. 

contract  to  pay  an,  a  sum  out  of  property  recovered,  not  within  statute  of  frauds. 
Contracts,  §  1822. 

ATTORNEY  AND  CLIENT.    See  Champerty. 

former  may  lawfully  purchase  of  latter  the  subject  of  the  suit  after  judgment.    Con- 
tracts, ^.^  583,  578. 

ATTORNEY'S  FEE. 

bond  may  contain  agreement  for;  negotiability  not  affected.    Contracts,  §  57i. 

AUCTION.    See  Public  Lands. 

AUCTIONEER. 

may  sign  memorandum  for  both  parties.    Contracts,  ^§  1 769-70. 
administrator  being,  cannot  so  sign.     Contracts,  g  1769. 
sufficiency  of  memorandum.    Contracts,  §§§  183^37. 

AUTHOR.    See  Publisher. 

AUNT.    See  Marriage. 

AUTHORITIES  REVIEWED. 

necessity  of  notice  of  acceptance  of  guaranty.    Contracts,  §§  209,  223, 

necessity  of  demand  and  notice,  to  chargt*  guarantor.    Contracts,  g  229. 

guaranty  to  pay  '*  after  due  course  of  law.''    Contracts,  §  250. 

construction  of  guaranties.     Contracts,  §  285. 

illegal  sales.     Contracts.  §^  8')l-52. 

illegality  of  contracts  proliibited  by  statute.    Contracts,  §§  462-57. 

contracts  to  procure  government  contracts,  or  legislation.     Contracts,  §  589. 

directing  verdict  on  plaintiff's  opening  statement.    Contracts,  g  5il. 

validity  of  lobbying  contracts.     Contracts,  g  552. 

agreement  for  attorney's  fee,  in  negotiable  paper.    Contracts,  §  574. 

illegal  consideration.    Contracts,  §  585. 

contracts  by  intoxicated  persons.     Contracts,  g  684. 

"puts"  and  option  contracts.     Contracts,  ^'g  72((,  728. 

acceptance  of  imperfect  work  under  special  contract;  quantum  meruit;  recoupment. 

Contracts,  g  908. 
implied  covenants.    Contracts,  §  993. 
language  necessary  to  make  covenant.     Contracts,  §  1094. 
construction  of  ship-building  contracts.     Contracts,  ^  10'I7. 
conflict  of  laws.    Contrar-ts.  ^'i^  1182-83,  1185,  1187,  1190. 
performance  and  breach  of  contracts.     Contracts,  $$.:;;  1847<  1849. 
specitic  performance  of  contracts.     Contracts,  g^  1474-75,  1477-79,  1481. 
recoveiy  of  money  paid  on  part  performance  of  illegal  contract.   Contracts,  §§  1591-98. 
constructive  acceptance  under  statute  of  frauds.     Contracts,  §  1751. 

memorandum,  what  sutiicient.     Contracts,  g  1751. 

what  not  sufficient  reference  to  vendor  in  the.    Contracts,  §  1761. 

admission  of  parol  evidence.     Contracts,  g  1775. 

collateral  and  original  promises.     Contra Jis,  g  1778. 
sabeequent  oral  agreement  to  vary  written  contract.    Contracts,  g§  1780»  1788. 
measure  of  damages  in  sales.     Contracts,  §1917. 
liquidated  damages  and  p«nalties.    Contracts,  g  1990. 
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B. 

BAIL. 

note  to,  by  prisoner,  held  Talid^   Contracts,  §  511. 

BAILMENT.    See  Pledge, 

contract  of  bailee,  what    Contracts,  §  78. 

construction  of  ship-building  contract.    Contracts,  §§  1037-88. 

bailee  of  money  ofit4^red  for  reward  may  pay  it  over  to  finder,  when.    Contracts,  §  1081. 

BANK  BILLS.     See  Banks. 

yrorihy&%  a  suflicieat  consideration,  when.    Contracts,  g  1074. 
see  Confederate  Money. 

BANKRUPTCY. 

'  contract  by  two  of  three  assignees  not  binding  on  the  third.    Contracts,  §  157. 
no  interest,  under  illegal  contract,  passes  to  assignee.    Contracts,  g  514. 
right  of  a8:>ignee  held  subject  to  hen.    Contracts.  ^  1101. 

or  insnlvencv.  cannot  discharge  debt  in  another  jurisdiction  or  country.    Contnusta, 
§§6t$5,  131*2,  1394. 

BANKS.    See  Bills  and  Notes;  Checks;  Corporations;  National  Banks;  Stock;  Stockholders. 
one  transacting  business  with,  knowin;^:  it  to  be  illegally  organized,  oanaot  sua  it  on 
contract.    Contracts,  ^$^  638,  570-71. 
nor  biie.on  new  contract  growing  out  of  the  first.     Id. 
liability  of  stockholders.  severaL     Contracts,  ^  957. 

guaranty  of  paper  payable  at,  does  not  cover  paper  not  so  payable.    Contracts,  §  203. 
when  oral  promise  to  pay  check  void.    Contracts,  S^  388,  1784. 
when  bills  of,  prohibited,  transaction  with  sucli  bills  is  illegal.     Contracts,  §  476. 
discount  of  note  usurious,  when.     Conti^acts,  ^  498. 
prohibiieJ  notts  not  payable  on  demand^  void,  eyen  as  to  bona  fide  holder.    Contracts, 

§  489. 
established  contrary  to  law,  transactions  void.    Contracts,  g  490. 
notes  in  vioUition  of  law,  void.    Contracts,  §  492. 
bills  drawn  to  carry  on  illegal  banking,  void.     Contracts,  §  493. 
contract  for  honoring  drafts  of  partnership,  terminated  by  new  partner  coming  in. 

when.     Contracts,  g§  1,  11-14.  » 

may  issue  notes  not  under  seal.    Contracts,  §  88. 
national,  stockholder  not  a  giiarantor,  but  a  principal.    Contracts,  ^§  904,  287. 

liability  of  married  women.    Contracts,  ^287. 
custom  of,  special  and  unknown  to  deposiUir,  void.    Contracts,  §g  1810-lS. 
contract  witti  depositor;  authority  of  cashier;  oral  promise  to  pay  check  on,  held  void 

under  statute  of  frauds.    Contracts,  g.^  1780^84. 
contract  for  delivery  of  notes  of  private,  within  the  statute  of  frauds.  Contracts,  §  1851. 

BEARER. 

stock  controlled  by,  not  negotiable.    Contracts,  §  158. 

BELLIGERENT.    See  Confederate  Money;  Law  of  Nations;  War. 

BENEFIT. 

to  the  promisor,  a  consideration.    Contracts,  ^  3o7'-59. 

BET.    See  Gaming;  Illegality;  Money  Had  and  Reeeived;  Margins  or  Options^ 

BID. 

for  furnishing  material,  acceptance  makes  contract.    Contracts^  g  67. 

BILL  OF  CREDIT.    See  Guaranties  and  Letters  of  Credit. 

of  a  state,  being  void,  cannot  be  a  consideration.     Contracts,  g  477« 

BILLS  OF  EXCEPTION. 

not  settled  after  two  years,  unless.    Contracts,  g  1835. 

BILL  OF  LADING.     See  Freight. 

assignee  of,  liable  for  freight.     Contracts,  g  407. 
not  conclusive  as  to  freight.    Contracts,  g  1106. 
provision  on  back  of,  not  a  **  stipulation,"  when.     Contracts,  §  8S5« 

BILL  OF  PARCELS.    See  Sales. 

not  a  contract,  when.    C-ontracts,  §  43. 

receipted  —  is  evidence  of  sale,  but  not  of  contract  of.    Contracts,  g  68> 

admissible  to  explain  sale,  when.    Contracts,  g  1704. 

BILL  OF  PARTICULARS. 

need  not  state  evidence.    Contracts,  g  1 740. 

BILL  OF  SALE.    See  Sales. 

stranger  cannot  assert  defe^uance  in.    Contncts,  g  134. 
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BILLS  AND  NOTES.    See  Banks;  Checks;  Ci[}venant  Not  to  Stte;  Chiaranties  and  Letters  of 
Credit;  Usury, 

premise  by  drawee  to  i»y  when  able,  valid  when  accepted.    Contracts,  ^  102-104. 

when  acceptance  an  original  undertaking,  not  within  the  statute.    Contracts,  ^  148. 

material  and  immaterial  alterations  in.    Contracts,  gg  21^20,  1687-91,  1704.     See 
Alteration, 

acti«)n  may  be  on  original  consideration.    Contracts,  §  150. 

liability  of  one  reciting. on  that  he  has  funds  to  pay  it.    Contracts,  g  153w 

hank  may  issue,  without  sealing  them.    Contracts,  g  88. 

taking,  does  not  operate  as  payment.    Contracts,  g  838. 

one  taking  as  conditional  payment  must  use  diligence  to  collect  it  of  maker.   Contracts, 
§  281). 

notice  of  tion-pavment  unnecessaiy  to  indorser  for  collection*  or  aa  collateral.    Con- 
tracts. S  271. 

previous  authority  to  draw,  an  acceptance,  when.    Contracts,  g  814. 

construction  of  authority  to  draw  on  either  of  two  persons.    Contracts,  S  815. 

of  promise  to  accept  bills,  shown  to  drawer,  and  by  him  to  others.    Contracts, 
^  816. 

when  drawing  a  bill  is  using  a  letter  of  credit.    Contracts,  g  810. 

oral  promise  of  maker  to  indemnify  indorser,  valid,  when.    Contracts,  g  869. 

suit  cannot  be  maintained  on  note  deposited  in  escrow  before  condition  of  its  delivery 
is  performed.    Contracts,  §  870. 

confession  of  judgment  by  indorser  a  consideration  for  promise  of  creditor  to  levy 
against  maker.    Contracts,  §  871. 

Hiutual  promises  of  co-indorsers  to  share  loss,  valid.'  Contracts,  g  896. 

indorsements  to  give  credit,  valid.    Contracts,  <;  «^97. 

agreement  between  holder  and  maker  for  new  security,  forbearance,  etc.,  valid.    Con- 
tracts, ^  8U8. 

agreement  to  cancel  old  note  and  give  new  ones,  valid.    Contracts,  g  389. 

a  note  is  a  consideration  for  a  bond.    Contracts,  g  400. 

partial  failure  of  consideration  not  a  defense.    Contracts,  g  414. 

issued  bv  bank  or  banker,  void  if  prohibited  by  law.     Contracts,  g  447,  p.  18i. 

a  due  bill  given  for  proceeds  of  lottery  tickets  is  void,  when.    Contracts,  g  450. 

nota  may  contain  agreement  for  attorney's  fee ;  is  still  negotiable.    Contracts.  ^  o74. 

note  by  thief  for  goods  stolen,  valid  if  felony  not  compounded.    Contracts,  §§  587,  640. 

note  given  by  bank  to  plaintiff,  he  knowing  it  to  he  illegally  created,  void.    Contracts, 
g§  528,  670-71. 

note  for  lottery  ticket  is  void.    ContractP,  g  597. 

given  in  part  to  procure  withdrawal  of  caveat  against  a  patent,  void.    Contracts,  g  608. 

given  under  contract  violating  foreign  law,  are  valid.    jContracts,  g  639. 
ills  drawn  to  carry  on  illegal  banking,  void.    Contracts^  g  493. 

given  for  slaves,  when  valid.    Contracts,  gg  501-3. 

note  by  prisoner  to  bail  held  valid.    Contracts,  g  511. 

of  bank,  not  payable  on  demand,  void,  when.    Contracts,  g  480. 

bill  drawn  in  fraud  of  law,  void,  when.    Contracts,  g  509. 

promise  by  indorser  to  pay  note,  founded  on  a  mistaken  belief  that  he  is  liable  as  in-* 
dorser,  void.    Contracts,  g  56. 

note  given  to  release  lawful  imprisonment  held  valid.    Contracts,  g  665. 

whether  duress  a  defense  as  against  assignee  without  notice.    Contracts,  g  670. 

given  under  intoxication,  void.    Contracts,  g^  677,  082-84,  685, 

contract  to  accept,  means  within  reasonable  time ;  what  not  reasonable  time.    Con* 
tracts,  g  10^9. 

validity  of  notes  made  to  settle  option  contracts,  settle  differences,  and  for  money  ad- 
vanced bv  agent  on  such  contracts.    Contracts,  g^  713,  715;  782-^7,  748-44>  748-49. 

forgery,  effect  of  as  to  bona  fide  holder.    Contracts,  ^  767. 

note  given  to  **  ^  B,  C  or  D  '^  is  payable  to  either.    Contracts,  g  794. 

authority  to  draw  on  A  B,  Portland,  construed.    Contracts,  g  8i9. 

conditions  in  acceptances  strictly  construed.    Contracts,  g  8^8. 

taking  note  is  not  impliedly  a  novation  or  waiver  of  a  lien.    Contracts,  g  889. 

liability  of  partners,  drawees,  is  joint.     Contracts,  g  961. 

note  of  partnership  in  Louisiana  is  joint  and  several.    Contracts,  g  960. 

note  of  one  joint  debtor  held  to  release  joint  liability.    Contracts,  g  966. 

when  notes  are  to  be  taken  as  payment  their  actual  value  is  the  measure  of  damages. 
Contracts,  gg  982,  1034,  1946. 

meaning  of  **  factory  prices,"  in  note.    Contracts,  gg  984,  1080. 

payment  of  secured  bills  by  joint  party  gives  him  an  equitable  interest  in  the  security. 
Contracts,  g  1052. 

what  is  due  diligence  hy  indorsee  to  hold  indorser.    Contracts,  g  1109. 

action  by  agent  against  principal  for  bills  drawn  and  paid  by  him.    Contracts,  §  1111. 

effect  of  agreement  by  stockholders  to  pay  notes  of  corporation  construed.    Con  tracts, 
g  1136. 

note  by  part  owner  of  boat;  agreement  to  assume  "debts  of  the  boat"  construed. 
Contracts,  g  1146. 

notes  as  a  consideration ;  when  payment  not  a  condition  precedent  -,  independent  cove- 
nant.   Contracts,  g  1160. 

effect  on  original  contract  of  giving  note  for  the  conaideration.    Contracts,  g  1168. 
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BILLS  AND  NOTES  —  continued. 

effect  of  usage  on  the  law  of.    Contracts,  g  130^ 

bj  what  law  governed ;  law  of  place  as  to.    Contracts,  gg  1213,  1217,  128S,  1240,  1242-48, 

1245,  1249,  1254-55,  1279-82. 
agreement  to  procure  and  assign  note  not  specifically  enforced.    Contracts,  §g  1458, 

li»2-94. 
suit  on  note  before  maturity,  when  a  disaffirmance  of  it.    Contracts,  §  1560. 
accommodation  acceptor  released  by  contract  between  maker  and  indorser.    Contracts, 

8  1673. 
receiving  draft  of  third  person  in  satisfaction  of  debt,  a  discharge.    Contracts,  g  164& 
contracts  in  respect  to,  as  affected  bv  the  statute  of  frauds.    Contracts,  gg  1800,  1805, 

1851-52. 
term  of  credit  ends  on  failure  to  give  note,  when.    Contracts,  g  1875. 
action ;  does  not  accrue  till  failure  to  pay  bill,  when.    Contracts,  g  1876.  « 

on  unpaid  acceptances  accrues  at  what  time.    Contracts.  $§  1880. 
on  conditional  covenant  to  pay  notes,  when  accrues.    Contracts,  g  18S4. 
accrues  on  note  maturing  according  to  contract,  when.    Contracts,  g  1835. 
damages  in  suits  in  respect  to.    Contracts,  §  1977. 

BLACKS.    See  Slaves. 

BOILER.    See  Building  Contracts. 

BONA  FIDE  HOLDER. 

unauthorized  note  of  bank  void  in  hands  of,  when.    Contracts,  g  489. 

whether  duress  of  maker  is  a  defense  against.    Contracts,  g  670. 

of  guaranty  of  note  in  payment  of  wager,  valid  as  to,  when.   Con  tracts,  §g  715,  785-87. 

so  of  note  for  balance  due  on  **  option  *'  contract.    Contracts,  g  748.  * 

BONA  HDE  PURCHASER. 

of  notes,  who  is  not  a.    Contracts,  g  481. 

who  is  not  a ;  what  enough  to  put  on  inquiry.    Contracts,  g  703. 

forgery  of  note,  effect  of  as  to  holder  and  maker.     Contracts,  g  767. 

sale  of  ship  by  a'^ent  to  a,  upheld.    Contracts,  g  1118. 

rights  of,  how  affected  by  mistake  in  the  contract.    Contracts,  g  1521. 

BONDS.    See  Covenants;  Escroio;  Negotiability. 

guaranty  on,  supported  by  their  consideration,  and  is  negotiable  if  the  bonds  are.    Con* 

tracts,  g,^  195,  242-4S. 
alterations  in.    Contracts,  gg  1678-86.    See  Alteration. 

may  impose  obligations  distinct  from  those  in  the  bond.    Contracts,  g  802 
to  couvey,  both  parties  must  be  bound ;  effect  of  receipt  of  part  of  price.    Contracts, 

gg  864-66. 
of  public  officers,  consideration  for,  what.    Contracts,  g  877. 
barred  debt  on,  a  go6d  consideration.    Contracts,  g  898. 
a  bond  to  convey  is  a  consideration  for  a  note.    Contracts,  g  400. 
of  indemnity  against  acts  contrary  to  law  of  state  where  done,  void.    Contracts,  gg  440, 

447,  448. 
may  contain  agreement  for  attorney's  fee  in  case  of  litigation.    Contracts,  gg  531,  574. 
penalties  in,  regarded  as  security  only ;  only  actual  damage  considered.     Contracts, 

g  2010. 
unsealed,  good  as  contract  if  on  consideration.    C^ontracts.  g  100. 
specific  performance  of  contracts  relating  to  issue  or  delivery  of.   Contracts,  §§  1452-53, 

1471-83. 
voluntary,  good,  when.    Contracts,  g  146. 

one  signing  as  principal  cannot  show  he  is  a  surety.    Contracts,  g  164. 
agreement  to  execute,  implies  a  bond  with  sureties.    Contracts,  g  20O1 . 
void  agreement  of  city  to  pay  for  services  in,  latter  recoverable.    Con  tracts,  g  142. 
not  void  as  given  to  compound  a  felony,  when.    Contracts,  g  6^* 
given  to  get  jail  liberties,  to  which  obligor  entitled,  void,  for  duress,  when.    Contracts, 

g668. 
for  purchase  money,  effect  of  conditional  agreement  not  to  enforce.    Contracts,  g  924. 
judgment  on  joint,  against  one  obligor,  bar  as  to  all.    Contracts,  g  933. 
guaranty  of,  construeid  joint  and  several.    Contracts,  g  958. 

implied  warranty  of  genuineness  ou  sale  of,  held  not  waived.    Contracts,  g§  972,  998-99. 
stipulation  as  to  tender  of  payment  at  certain  time  and  place  construed.    Contracts, 

g§  975,  1010-1 L 
what  is  ** expense  incidental  to  issue  of."    Contracts,  gg  978,  1024. 
to  account  for  advances,  construed.    Contracts,  g  1068. 
agreement  to  invest  bonds  in  lands  construed.    Contracts,  g  1077. 
liability  of  sureties  on.    Contracts,  gg  1130-31. 

damages  for  failure  to  return  borrowed ;  for  failure  to  provide  sinking  fund  for.    Con- 
tracts, gg  1964r-65. 
contract  by  which  city  bonds  delivered  to  construction  company,  constmed.  Contracts, 

g  1143. 
guaranty  of,  held  to  extend  to  interest.    Contracts,  g  1144. 
contract  to  be  paid  in,  construed.    Contracts,  g  1170. 

883 


Bqn.]  index.  -[BDL 

BONDS  —  continued. 

what  law  governs.    Contracts,  §g  1172»  1181-87, 1886,  1363,  1277,  1297.    See  Confiiet  tf 

Laws. 
as  to  form  of  action  on,  see  Contracts,  g§  1252,  1263. 

performance  of  contract  to  recover;  recovery  by  police.    Contracts,  §  1402. 
not  merged  by  subsequent  contract,  when.    Contracts,  §  1663. 

BOOKS.    See  AccounL 

contract  with  ajarent  for  sale  of,  construed.    Contracts,  §i  971,  905. 
entry  in,  not  sufficient  memorandum,  when.    Contracts,  §  1825. 

BOUNDARY. 

settlement  of  disputed,  not  within  statute  of  frauds.    Contracts,  g  1747* 
occupation  up  to  disputed,  is  adverse.    Contracts,  g  1748. 

BREACH  OP  CONTRACT.    See  Performance;  Repudiation. 

1.  In  Oeneiul. 

2,  What  is  ▲  Bbcaos, 
8.  ErrxcT  oi^  Bbxacb. 

1.  In  General. 

in  action  for,  fraud  inducing  contract  not  considered.    Contracts,  §  769. 

to  justify  vacation  of  building  contract,  to  perform  **  with  all  reasonable  speed,*'  aban- 

doitment  or  bad  faith  of  builder  necessary.    Contracts,  gg  1338,  1862. 
measure  of  damages  for,  see  Measure  of  Damages. 

suit  for  sum  acknowledged  by  a  note  to  be  due  for;  interest ;  usury.    Contracts,  g  1418. 
waiver  of,  see  Waiver;  Performance. 

9.  What  is  a  Breach.    See  Action;  Repudiation. 

what  amounts  to;  failure  or  insolvency  of  buyer  an  implied  breach.   Contracts,  §  1347. 
notice  of  refusal  to  go  on,  after  part  performance.    Contracts,  §  1853. 
notice  of  intention  not  to  perform  given  before  time  to  perform  arrives,  accepted  by 
plaintiff.    Contracts,  ^§  1855,  1869;  but  see  g§  1868,  1864. 
measure  of  damages  thereon.     Contracts,  §  18i60. 
explicit  rel'usal  of  defendant  to  perform,  before  time  arrives.    Contracts,  ^  1856,  1881. 
Beeper  contra,  Contracts.  g§  1868,  1864. 

— —  what  is  not. 

mere  assertion  that  buyer  will  be  unable  to  perform.    Contracts,,  g  1847. 

failure  to  commence  work  on  building  contract  at  the  day,  unle83  notice  of  forfeit- 
ure be  given  before  work  commenced.    Contracts,  §§  1337,  1862. 

stoppage  in  transit,  when.    Contracts,  $)  1413. 

notice  of  refusal  to  perform,  before  the  time  arrives.  Contracts,  g§  1868-84;  but 
see  gg  1859-62. 

8.  Effect  op  Breach.    See  Construction  of  Contracts,  6,  e. 

on  failure  or  insolvency  of  buyer,  seller  may  withhold  goods,  until  price  paid  or  ten- 
dered, unless  tender  or  payment  excused.    Contracts,  ,^g  1327,  1845-47. 

wrongful  termination  of  contract  tizes  the  rights  of  the  parties.  Contracts,  §g  1341, 
1868. 

injured  party  to  be  placed  on  same  gpx>und  as  if  he  had  performed.  Contracts,  §§  1842, 
1884. 

rights  of  injured  party  on  notice  of  intention  not  to  perform  by  the  other.  Contracts, 
g.^  1344,  186!^69. 

annulment  of  government  contract  by  statute  does  not  defeat  recovery.  Contracts, 
g  1415. 

I  BRIDGES.    See  Building  Contracts. 

BRIEF,    eee  Writ  of  Error. 

BROKER.    See  Statute  of  Frauds. 

as  to  transactions  in  options,  etc.,  see  Margins  and  Options. 

contract  of,  for  buying  stock,  divisible.     Contracts,  §  940. 

may  sign  memorandum  for  vendor  and  vendee.    Contracts,  §  1 754. 

BUILDING  CONTRACTS.    See  Extra  Work;  Performance;  Quantum  Meruit. 
claims  for  extra  work,  how  supported.    Contracts,  ga  126,  127,  1997. 
what  is  extra  work  under.     Contracts,  §  8^. 

are  generally  mutual  and  dependent;  performance  a  condition  precedent  to  suit  for 
price;  waiver  of  strict  performance.     Contracts,  §§893-95,  904-17. 
and  generally  entire.     Contracts,  §941. 
departure  from,  with  builder's  assent,  will  not  excuse  performance  at  the  day.    Con- 
tracts, §  904. 
effect  of  acceptance  of  imperfect  work;  quantum  meruit;  recoupment.     Contracts, 

gg  907-999. 
construction  of  ship-building  contracts;  when  title  passes.    Contracts,  §§  985,  1087-88* 
construction  of  cou tract  to  build  on  land  sold;  excuse  for  non-performauce;  breach  by- 
other  party.    Contracts.  ^  1047. 
construction  of  certain  >  subcontracts  $  extra  work.    Contracts,  gg  1128-24,  1126-29. 

Vol.  Vra  -  63  8!» 


BuLl  INDEX.  [Gha. 

BUILDING  CONTRACTS  — continued. 

performance,  non-performance  and  breach  of.    Gootntoto,  §§  18^  1387--39,  lS4$-49, 
ldO*i-04,  1307,  1397, 1401,  1742. 
see  Performance,  4. 
defect  for  which  the  builder  is  responsible  will  not  excuse  performance.    Contracts, 

§  1439. 
not  specifically  enforced.    Contracts,  §  14S0. 

acquiescence  in  departure  from  plans ;  quantum  meruit.    Contracts,  f5§  1651-53. 
measure  of  damages  for  non-performance  of,  see  Measure  of  Damages. 
effect  of  stipulations  f^iving  a  superintendent  power  to  terminate  the  contract    Con- 
tracts, gg  1894-95,  1910-16. 
builders  of  superstructure  liable  for  defective  pier,  when.    Contracts,  g  190S. 
provision  in,  held  to  create  penalty.    Contracts,  §g  1938,  19D1-94. 

in  contract  to  build  and  lease  house,  held  to  create  liquidated  damages.    Contraot8» 
g§  1939,  1999-2001. 

BOTW)lTm  PLANS. 

no  contract  to  pay  for,  exists,  when.    Contracts,  1 16.       ^ 

usage  to  pay  for,  when  not  used,  held  unreasonable.    Contracts,  §  1835. 

BURDEN  OF  PROOF.    See  Presumptions. 

to  show  good  ground  for  rescission,  is  on  plaintiff.    Contracts,  §  1630. 
is  on  complainant  in  suit  to  i^ef orm  instrument.    Contracts,  $  1 740. 


C. 

CALIFORNIA. 

usage  in  grain  trade  held  valid.    Contracts,  %%  1890,  1852-5S. 

CALLS.    See  Assessments;  Margins  or  Options. 

CANAL. 

contract  for  building  construed.    Contracts,  g  1401. 

CANCELLATION.    See  Rescission. 

CAPACITY.  /See  Drunkenness;  Duress;   Fraud;  Infancy;   Insanity;  Margins;  Married 
Women;  Slaves;  States. 
of  parties  to  contract,  governed  by  lex  locL    Contracts,  §§  1190, 1273. 

CARRIERS.    See  Bill  of  Lading;  Express  Company;  Freight. 

damages  on  contracts  for  transportation.    Contracts,  gg  1918,  1950-^1,  196Si 

contract  between,  to  end  competition,  construed.    Contracts,  g§  1170,  1199'1203. 

delivery  to,  a  delivery  to  buyer.    Contracts^  §  445. 

duress  of  goods  by,  what.    Contracts,  §  061. 

contracts  of,  usually  entire ;  full  performance  necessary  to  earn  freight    Contracts, 

SM3. 
contract  to  carry  '*  about"  so  much,  construed.    Contracts,  ^  1038. 
provision  as  to  exemption  from  loss  by  firo  applies  to  connecting  carrier,  when.    Con^* 

tracts,  g  1107. 
government  contract  for  carriage  considered.    Contracts,  §  llOS. 

CASES  REVIEWEIX    See  Auihorities  Reviewed, 

CATTLE.    See  Definitions, 

CAUSE  OF  ACTION.    See  Action, 

CAVEAT. 

note  given  for  obtaining  withdrawal  of,  against  patent,  void.    Contracts,  g  003. 

CERTIFICATE  OF  DIVISION. 

what  questions  reviewed  on,  under  act  of  1802.    Contracts,  §  214« 

CERTIFICATES  OF  STOCK,    See  Corpoiations. 

CHAMPERTY. 

what  is  not.    Contracts^  §§  506,  59&-99. 

contingent  attorney*s  fee  for  prosecuting  g^vemment  claim  held  valid.    CoutractSy 

^§  600.  60i. 
'     held  invalid.    Contracts^  §  601. 

CHARGK    See  Instructions, 

CHARITY,  ^      • 

cousideratioa  for  subscriptions  tOr    Contracts^  gg  889,  883«> 
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CHARTER.    See  National  Banks, 

CHARTER-PARTY.    See  Shipping  and  Admiralty, 

Btatementof  time  of  Hiilm^  a  warranty;  sailing  a  condition  precedent  to  action  on. 
Contracts,  §§  SiS,  825-20. 

CHATTEL  MORTGAGE. 

certain  agreement  held  not  to  merge'*a.    Contracts,  §  16G3. 

CHECKS. 

when  oral  promise  of  bank  to  pay  is  void.    Contracts,  §§  888,  1784, 
when  operate  as  payment/.     Contracts,  g  1788. 
payment  of  insurance  premium  by,  good,  when.    Contracts,  §  171« 
deposit  of.  and  a$creenient  to  credit  it,  malces  bank  a  debt<ir.     Contracts,  §  1810. 
whether  deposit  so  made  is  for  jury.    Contracts,  §  1811. 

special  custom  to  return  checks  so  deposited,  if  found  not  good,  unknown  to  de* 
positor,  void.    Contracts,  g  1812. 

CHURCHES  AND  BENEVOLENT  ASSOCIATIONS. 

consideration  for  subscriptions  to.    Contracts,  g§  880,  888. 

CrriEa    see  streets. 

how  may  contract.    Contracts,  g  140. 

must  pay  for  services,  though  agreed  mode  of  payment  be  ultra  vires.    Contracts, 

agreement  between  city  and  railroad  held  not  ultra  vires,    Ck>ntracts,  %  1140. 

liability  as  guarantors.     Contracts,  ^g  812.  818. 

contract  witii  railroad  for  bonds  construed.    Contracts,  §g  978, 1024. 

compromise  agreement  with  creditors  held  oppressive  to  them.     Contracts,  g  1129. 

ultra  vires  payment  for  street  improvement,  valid,  when.     Contracts,  g  491. 

contract  of.  sanctioned  by  the  legislature,  not  illegal.     Contracts,  §  644. 

paving  contracts;  contracts  for  public  works;  Ailing  and  grading;  contract  with  archi- 
tect; —  construction  of.     Contracts,  g§  10tJ3-07. 

damages  for  failure  to  return  bonds  loaned  by.    Contracts,  §  1964. 

construction  of  contract  by  which  city  bonds  delivered  to  construction  company! 
Contracts,  §  1142. 

contract  as  to  issue  of  bonds  togas  company  construed.    Contracts.  §  1144» 

vendor  of  water- works  to  city  cannot  repudiate  the  sale,  when.    Con  tracts,  §  1562* 

CITIZENSHIP. 

of  corporation,  for  purposes  of  jurisdiction.    Contracts,  §  665, 
of  party,  raised  by  plea  in  abatement    Contracts,  §1778. 

CLAIMa    See  UnUed  States, 

CLERGYMAN. 

contract  between,  and  female  chnrch  member,  not  void  for  undue  inflaonce.  Con- 
tracts, g  675. 

COLLATERAL  PROMISES.    See  Chiaranties  and  Letters  of  Credit;  Statute  of  Frauds, 

COLLATERAL  SECURITY.    See  Indemnity;  Pledge. 

indorser  for,  not  entitled  to  notice  of  non-payment.    Contracts,  §  27]» 
speciiic  performance  of  contract  to  give.    Contracts,  §  154«^ 

COLLECTOR. 

alteration  of  bond  of,  avoids  it.    Contracts,  §  1684. 

COLLEGES.    See  Churches  and  Benevolent  Associations, 

COLONY. 

communistic  agreements  construed;  rights  of  withdrawing  member.  Contracts, 
S§  1121-22. 

COMITY.    See  Conflict  of  Laws, 

corporations  exercise  extraterritorial  rights  through.    Contracts,  g  682* 

COMMISSION  MERCHANTS.    See  Margins  and  Options. 

COMMON.    See  Easements. 

COMMON  CARRIERS.    See  Carriers. 

COMMUNISTS.    See  Colony. 

<:OMPETITION.    See  Judicial  Sales. 

COMPOUNDING  FELONY. 

note  by  thief  for  goods  stolen,  valid  when.    Contracts,  §§  585,  587.    See  g  640. 
bond  not  void  because  obligor  then  threatened  with  criminal  action.    Contract8»  g  640. 
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COMPOSITION. 

agreement  by  creditors  to  take  less  sum  for  greater  roust  be  strictly  performed.    Con- 
tracts, ^  395. 
must  be  paid  punctually;  creditor  not  bound  till  performance.    Contracts,  §  1888. 

COMPROMISE.    See  Composition, 

for  another  without  authority,  not  binding.    Contracts,  §  116. 

agreement  for,  held  entire.    Contracts,  §  IHtS. 

of  judgment,  construed.     Contracts,  §  1093. 

rights  under,  protected  and  upheld  in  equity.    Contracts.  §  1549. 

effect  of  employee  receiving  sum  as  compensation.    Contracts,  §  1982. 

CONDEMNATION.    See  United  States. 

CONDITIONS  IN  CONTRACTS.    See  Substitution. 

stranger  cannot  take  advantage  of.    Contracts,  §  134. 
parol,  made  after  selling,  good ;  not  it'  before.     Contracts,  §  156. 

promise  by  guarantor  to  pay  on,  rejected  by  creditor,  not  waiver  of  notice  of  accept- 
ance of  guaranty.    Contracts,  §  ^88. 
in  acceptance  of  bill,  construed.     Contracts,  §  888. 

what  is  a  condition,  and  not  a  covenant;  distinction.    Contracts,  §g  973,  1003-1004. 
conditional  tender  held  void.     Contracts,  g  1389. 
excuse  of  performance  of,  in  contract,  see  Performance,  4. 
admissibility  of  parol,  as  affecting  validity  of  deeds.     Contracts,  §  1.S99. 
conditional  promises  may  be  within  the  statute  of  frauds.    Contracts,  g  180L 

CONDITIONS  PRECEDENT.    See  Charter- Party. 

to  liability  of  guarantor  of  ultimate  payment.     Contracts.  §  307. 

when  legal  proceedings  against  principal  necessary  to  charge  guarantor.     Contracts, 
55  307. 

see  Guaranties  and  Letters  of  Credit,  8,  4. 
peiforniance  of  must  be  pleaded.     Contracts,  §  252. 

performance  of  contract,  to  suit  for  breach,  s'>d  Coiistruction  of  Contracts,  2,  8,  6. 
excuse  for  performance  of,  see  Performance,  4. 
to  specific  enforcement  of  contracts,  see  Specific  Performance. 
action  accrues  only  after  performance  of.     Contracts,  §§  18 j  3-74 

see  Action, 
giving  of  bond  held  to  be  a.    Contracts,  g  2031, 

CONDITION  SUBSEQUENT. 

performance  becoming  impossible  vests  tbe  estate  in  equity.    Contracts,  §  1449. 
waiver  of  breach  of.    Contracts,  §  1650. 

CONDUCT.    See  Acceptance. 

CONFEDERATE  MONEY. 

validity  of  contracts  payable  in.    Contracts,  §§  360-61,  421,  623-25. 

usage  to  pay  in.  valid.     Contracts,  §  1323. 

damages  on  contracts  payable  in.    Contracts,  §  1957. 

as  a  <x}nbideration.     Contracts,  g  421. 

as  a  commodity.     Contracts,  §  1011. 

CONFEDERATE  TREASURY  NOTES. 

whether  a  legal  consideration.    Contracts,  g§  360-61. 

CONFESSION  OF  JUDGMENT. 

as  a  consideration.    Contracts,  g  371. 

CONFLICT  OF  LAWS. 

1.  In  Oenkbal. 

2.  Lex  liOCi  Contractus. 
8.    Lex  Loci  Solutionis. 

8a.  The  Law  of  the  Pl.aob  Adopted  bt  the  Parties. 
4.    Lex  Fori. 

6.  Matters  op  the  Rekedt  Governed  bt  Lex  Fori. 
G.    Matters  of  Substance  Oovbrneo  by  Lex  Loci. 

7.  Lex  Rei  SiTJB. 

1.  In  General. 

a  contract  of  sale  of  teas  at  Canton  construed.    Contracts,  §§  1053-54. 

the  riglit  of  a  creditor  to  priority  is  no  part  of  the  contract.     Contracts,  §  1223, 

law  of  domicile  not  material.     Contracts,  g  1274.     See  §  1275. 

a  state  may  control  contracts  of  its  subjects  made  in  a  foreign  country;  but  not  when 
so  made  with  foreigner.    Contracts,  55  1296. 

the  separation  of  Alexandria  from  Virginia  had  no  effect  on  existing  contracts.    Con- 
tracts. S5  12«9. 

a  contract  must  be  enforced  according  to  the  remedies  existing  at  time  and  place  of  en* 
foroenient.     Contracts,  §  1188. 

construction  of  contract  in  one  country  to  pay  in  the  money  of  another,  suit  brought  iu 
a  third.    Contracts,  §  1971.    See  S  1970. 
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CONFLICT  OF  LAWS  —  continued. 

2.  Thb  Law  of  the  Place  of  Making  the  Contract  — Lex  Lod. 
controlH,  when.    Contract^  ^  200,  468,  547, 1307-83. 
a  contract  which  may  violate  foreign  la^  is  valid.    Contracts.  §  468. 
law  of  place  where  judguient  rendered  controls  the  execution.    Contracts,  g§  1178, 

118^-89,  1220. 
controls  where  the  same,  wholly  or  partly,  as  the  lex  lod  of  performance.    Contracts, 

^  1176,  1199-1202,  J210.  1227. 
advances  of  money  are,  by  implication,  to  be  replaced  in  the  same  country.    Contracts, 

«.^  1178,  1180,  1204,  1205, 
sales  of  goodtf  accounted  for  where  made  or  authorized.    Contracts,  §§  1177,  1205. 
contract  not  discharged  by  foreign  bankrupt  law.    Contracts,  g  1212. 
controls  contracts  made  by  agents.    Contracts,  g  1221. 
controls  when  lex  loci  and  lex  fori  both  differ  from  lex  loci  of  performance.    Contracts, 

gl254. 
the  place  of  the  final  act  determines  the  locus  of  the  contract.    Contracts,  g§  757, 
1196. 
instance  of  a  contract  made  in  Oregon,    id. 

taking  foreign  security  does  not  change  the  locus.    Contracts,  §  1222, 
place  of  writing  final  letter  of  acceptance.    Contracts,  S$  1240. 
place  of  discount,  negotiation,  drawing,  making  contracts  by  agents,  etc.    Con- 
tracts, ^§  1221,  1278-83. 
place  of  contract  in  drawing  letter  of  credit,  writing  insurance,  sale,  warrant  to 
confess  judgment,  lottery,  loan,  lien,  etc.     Contracts,  §;g  1284-99. 

8.  The  Law  of  the  Place  of  Perform ance— Lex  Loci  Solutionis. 
controls,  when.    Contracts.  §^  282,  847,  1201. 

governs  as  to  a  marriage  contract,  it  seems ;  but  is  not  necessarily  the  place  of  solemni- 
zation.   Contracts.  §§1174,  1190-94. 
does  not  govern  when  contract  made  in  view  of  the  law  of  another  place.    Contracts, 

S  1197. 

when  it  coincides  in  whole  or  in  part  with  the  lex  loci  contractus,  the  latter  controls. 
Contracts,  §.^  1170,  1202,  1227. 

controls  as  to  amount  of  recovery;  the  creditor  is  to  be  made  good.  Contracts, 
U.U79,  1203,1970-71. 

controls  as  to  dissolution,  when.    Contracts,  §  1283, 

does  not  control  when  lex  loci  and  lex  fori  are  identical,  and  differ  therefrom.  Con- 
tracts, ^  1255.  X 

what  is  the  place  of  performance.    Contracts,  g  1278. 

place  of  discount  of  notes  is.  when.     Contracts.  §§  1279-SO. 
place  of  negotiation  of  bills  and  notes  is.    Contracts,  §  1281. 

8a.  T^E  Law  of  the  Place  Adopted  by  the  Parties. 

the  law  with  a  view  to  which  the  contract  is  made  controls  everywhere.    Contracts, 
g§  1172,  1185-87,  1195,  1292. 
a  bond  in  Michigan,  with  reference  to  a  matter  prohibited  in  New  York,  is  void. 

Contracts,  ^  448. 
80  a  loan  in  Nebraska,  valid  there,  payable  in  New  York  where  it  would  bo  void  for 

usury,  is  valid.     Contracts.  ^^  1175,  1195-98,  1213,  1292. 
but  good  faith  is  essential    Contracts,  §  1198. 

4.  The  Law  of  the  Place  of  the  Forusi  —  Lex  Fori. 

determines  all  questions  not  ruled  by  the  lex  loci  or  lex  loci  of  performance.   Contracts, 
g  1182. 
interest,  when  no  rate  fixed,  and  no  place  of  performance.    Contracts,  g  1269. 
determines  all  questions  of  remedy.    Contracts,  §§  1188,  1224-26,  1250-54. 

6.  Matters  of  the  Remedy  Governed  by  the  Lex  Forl 

limitation  laws,  generally;  exceptions.    Contracts,  g§  1182, 1231-66. 

the  form  of  the  action,  whether  assumpsit,  debt,  etc. ;  process,  mesne  and  final;  set-off; 
when  not  part  of  negotiability;  evidence;  law  of  execution  of  a  will,  when;  the 
statute  of  frauds,  when.    CoutracU,  ^.^  1182-83,  119:>,  1216,  1228,  1250-54. 

the  law  relating  to  the  execution.    Contracts,  ^§  1188-89. 

foreign  contract  pa^'able  in  sugar,  recovery  in  money.    Contracts.  §  1211. 

assumpsit  the  proper  remedy  on  deed,  when.    Contracts,  §g  1252-53. 

0.  Matters  of  Substance  Governed  by  the  Law  of  the  Contract. 

limitation   laws,   when;   infancy,  tender,   payment,  equitable  defensea     Contracts, 

g^  1182, 1265. 
by  the  lex  loci  contractus. 

the  capacity  of  the  parties.    Contracts,  §  1190,  p.  4SS;  S  1278. 

notwithstanding  their  incapacity  at  the  place  of  domicile,    /d.,  p.  489. 

an  agreement  to  marry  held  void  for  want  of  capacity.    Contracts,   §§  1174, 

1190—94 
the  construction  and  interpretation.    Contracts,  g§  806,  1058-^54,  1182,  1190,  1207, 

1208,  1218,  1215. 
execution,    interpretation   and    validity.    Contracts,   S^   1190,  1208,   1228,   1286, 
1246-47. 
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CONFLICT  OF  LAWS,  Matters  op  Substance  Oovernbd  by  the  Law  of  the  Cok- 
TRACT  —  c->ntimied. 
by  the  lex  loc'.  contractus;  diacharge.    Contracts,  €?§  1208.  1213. 1315.  1225, 1329. 1233. 

the  statute  ot  frauds,  wlien.    Contracts,  §  1216.    See  ^§  1182-83. 

measure  of  damages.     Contracts,  ^  1218. 

form  and  validity  ot  assignments  of  foreign  contracts.    Contracts,  §!$  1319, 1375. 

unless  contract  made  witU  a  view  to  foreign  law.     Contracts,  g§  1234-45. 

a  judgment  is  a  new  contract.    Contracts,  g.:^  118S~8'K  1220. 

the  obligation  of  the  contract.     Contracts,  $^^  1215,  1265,  1236,  1270-77. 

the  legality  of  the  contract.   Contracts,  §^  1231-33.   See  §'^  403,  639,  1214, 1391,  1399. 

merchantable  quality  of  goods  sold.    Contracts,  §  124  i. 

limitation  laws,  when.    Contracts,  ^'g  1182,  12(55.    See  supra,  5. 

use  of  a  scrawl  for  a  seal.    Contracts,  g  1297. 

lien  under  local  law  subject  to  sub.sequent  mortgage,  when.    Contracts.  §  1398. 

contract  made  abroad  is  not  within  statute  of  frauds.    Contracts,  g  ld48. 
by  Vie  lex  loci  solutionis, 

consideration  is  a  matter  of  substance.    Contracts,  §  11S4. 

matters  relating  to  performance.     Contracts.  §  1228. 

h'jw  far  controls  as  to  construction,  form,  validity,  etc.    Contracts,  ^§  1333-45. 

form  and  legal  effect.    Contracts.  §  1240. 

place  of  discount  of  bills  drawn  for  such  pui*i)ose.    Contracts.'  §  1242. 

u^ury.  in  the  absence  of  fraud.    Contracts,  g  1243.    See  g§  1195-98,  1213. 

validity,  ooh'gation,  nature  and  interpretation.    Contracts,  g^  1:^47-^. 

indorsement  of  note.     Contracts,  g  1219. 

interest,  when;  when  not.    Cpntracts,  g§  1267-72,  1292. 
by  the  law  with  a  view  to  which  the  contract  ts  made, 

how  far  governs,  as  to  construction,  form,  valiviity,  eta    Contracts,  g§  1383-45. 
defense,  nature,  discharge,  enforcement,  etc.     Contracts.  ^  1237. 

governs  as  to  obligation  and  rale  and  computation  of  iuti^rest.    Contracts,  §3  1175, 
1195-98,  1213,  1245,  1207-72,  121)2. 

7.  The  Lex  Rei  Sum, 

governs  as  to  all  contracts  or  conveyances  of  real  property.    Contracts,  g§  1253-60. 

qucere^  as  to  vendor's  lien.     Contracts.  $^  1293. 

conveyance  in  pursuance  of  lottery  drawing  in  another  state,  void,  when.    Contracts, 

g  1291. 
governs  sales  on  execution.    Contracts,  g  1354. 

CONSANGUINITY.    See  Marriage, 

a  consideration.    Contracts,  g  426. 

CONSENT. 

meeting  of  minds  essential  to  contract.    Contracts,  §§  12,  51. 

new  party  cannot  be  imported  into  contract  without,  of  other  party.     Contracts,  g  14. 

of  parties,  cannot  obviate  invalidity  of  immoral,  of  contiuct    Contracts,  g  543. 

CONSIGNOR  AND  CONSIGNEE.    See  Sale. 

former  cannot  maintain  action  for  price,  etc.,  of  liquors,  when.     Contracts,  g  446. 

CONSIDERATION.    See  Construction  of  Contracts^  2;  Guaranties  and  Letters  of  Credit^ 
2,  c ;  Statute  of  Frauds;  Seal, 

1.  InGensbai.. 

8.  What  is  SumciBNT. 

8.   IjfSCFFIClENCT   OR  FAn.URX. 

4.  Moral  akd  Eqoitablk. 

6.   EXECUTBO  CONSIDBRATIOir. 

6.  CotfPRoxxsB  OF  Disputed  Cladc. 

7.  Illboalitt  of. 

to  support  a  guaranty,  see  Ouaranties  and  Letters  of  Credit^  3,  0. 

1.  In  General. 

a  seal  does  not  absolutely  import,  when.    Contracts,  g  41 ;  but  see  §§821,  83^-40. 
expense  incurred  by  liim  to  whom  promise  made  is  u.     Contracts,  g  42. 


where  defendant  has  actually  received  a,  he  cannot  insist  that  the  contract  did  not  bind 

the  other  party.     Contracts,  g  337. 
a  promise  for  a  promise.    Contracts,  g.^  833,  841-44.    See  poat^  3. 
moving  to  one  of  several  co-promisors,  supports  agreement  of  alL    Contracts,  §§333, 

841-44. 
distinction  between  motive  and.    Contracts,  g  842. 
detriment  to  promisee  enough ;  benetlt  to  promisor  in  addition  is  unnecessary.  Contracts, 

^§  357-58. 
muse  be  reciprocity  of  benefit    Contracts,  g  368. 
for  note  deposited  in  escrow,  must  be  performed  to  make  note  good.    Contracts,  g  370. 
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CONSIDERATION,  In  General  ~  continued. 

pertormance  of,  when  essential.    Contracts,  §873. 

Bk*e  Confftruction  and  Jnterpi'etation^  2. 
roust  he  legal,  or  equity  will  not  enforce.    Contracts,  g  878. 
of  bond  of  public  officer,  what  is.    ContMicts,  §  877. 
presumed  from  instrument  importing  a.    Contracts,  §  878. 
contract  made  on  Sunday  may  be  affirmed  on  lay  day.    Contracts,  g§  441,  449. 
void  in  part,  void  in  toto,  when.     Contracts,  g  G08. 
erasure  of  in  grant,  immateriaL     Contracts.  ^  708. 
is  determined  by  the  law  of  the  seat  of  the  contract.    Contracts,  §  1184. 

see  Seal, 

2.  What  is  Suppicjient. 

detriment  to  promisee.    Contracts.  §§  857-58,  891. 

hope  of  l>eDeht.  if  it  have  appreciable  value.    Contracts.  S  859. 

whetU^^r  Confederate  treasury  notes  were.     Contracts,  ^g  860-61,  421,  628-^. 

bills  of  unlawful  bank,  when.     Contracts,  g  1074. 

need  not  be  adequate.     Contracts,  §  863. 

a  promise  for  a  promise.    Contracts,  §^  838,  341-44, 

but  both  parties  must  be  bound.     Contracts,  gg  864-66. 
advances,  when  sufficient.    Contracts,  i^  ')67. 
oral  promise,  without  new  consideration,  of  maker  to  indemnify  indorser.    Contracts, 

g869. 
confession  of  judgment  by  indorser  to  bank,  for  promise  to  levy  eiEeeution  against 

maker.     Contracts,  §871. 
promise  by  joint  debtor  to  creditor  to  bid  on  property  of  co-debtor  offered  for  sale  on 

judgnient  to  be  obtained,  valid.    Contracts,  gg  379.  881. 
valuable  or  nominal  however  small.    Contracts.  ^§  8H5-S6. 

assignment  of  mortgage  by  husband  to  wife  to  support  her  and  their  children.    Con- 
tracts, §  388. 
marriage  is  a  consideration  of  the  highest  value.    Contracts.  §  889. 
forbearance  of  a  debt  to  support  new  promise.     Contracts,  §  890.    See  g  898. 
extension  of  time  to  pay  debt.    Contracts,  §  891. 
debt  barred  by  limitation.     Contracts,  g§  89:2,  42a 
so  of  debt  on  bond.    Contracts,  g  398. 

creating  new  debt  by  indorsement  on  instrument  for  prior  debt.    Contracts,  g  894. 
composition  agreements  by  creditors  must  be  strictly  performed.    Contracts,  g  895. 
mutual  promises  of  co-indorsers  to  share  loss.    Contracts,  g  896. 
indorsements  to  give  credit,  valid.     Contracts,  t^  897. 

agreement  between  holder  and  maker  for  new  security,  forbearance,  etc.,  valid.    Con- 
tracts, S  8U8. 
agreement  to  give  small  notes  in  place  of  large  one,  for  agreement  to  cancel  the  latter. 

Contracts.  ?i  399.  ' 

validity  of  buyer's  promise  to  pay  seller's  creditor.     Contracts,  §  401. 
promise  of  partner  lo  pay  copartner's  debt  to  release  ca.  «tt..  valid.     Contracts,  §  403. 
forbearance  to  collect  debt  against  A.  will  support  B.'s  promise  to  pay  it.     Contracts, 

g  403. 
consideration  between  A.  and  B.  upholds  C.'s  contemporaneous  promise.    Contracts, 

g404. 
promise  of  owner  of  ship  to  pay  workmen  thereon,  valid,  when.    Contracts,  g  405. 
promise  to  pay  freight  to  obtain  the  goods,  valid.     Contracts,  g  406. 
agreement  to  receive  goods  for  money  demand,  valid.    Contracts,  g  408. 
assignment  of  patent  having  market  value,  though  invention  be  useless.    Contracts, 

g  409.  , 

what  is  not  suffleient. 

whether  Confederate  treasury  notes  were.    Contracts,  gg  860-61,  421,  623-35. 

advances,  when.     Contracts,  g  867. 

oral  prumise  of  bank  (having  no  funds  of  drawer)  to  pay  check,  void.    Contracts, 

g3li8. 
a  promise  to  do  what  the  promisor  is  already  bound  to  do,  for  a  promise  of  in- 
creased reward.     Contracts,  g§  384,  420. 
forbeu ranee  of  debt,  when.     Contracts,  g  890. 

past  debt  of  A.  to  B.  will  not  support  A.*8  promise  to  C,  when.    Contracts,  §  401. 
promise  of  owner  of  ship  to  pay  workmen  tor  current  work,  when^    Lk)ntracts, 

§4u5. 
a  promise  that  A.  shall  do  an  act  is  void,  otherwise  than  as  a  guaranty.     Con- 
tracts, g  415. 
discharge  of  judgment  supposed  to  be  merged  restored  if  merger  fails.    Contracts, 

g416. 
promise  by  purchaser  at  judicial  sale  to  reconvey,  made  after  the  sale,  void«    Con* 

tracts,  g  417. 
naked  promise  by  heir  to  give  property  to  another.    Contracts,  g  418. 
promise  of  sick  seaman  to  pay  master  for  services  of  physician.    Contracts,  §  419. 
promise  of  husband  to  convey  property  to  wife,  on  marriage,  void.    Contracts, 

g  4:.'2. 
promise  of  master  to  pay  charterer's  debt  to  assignee  of  vessel,  void.    Conjtracts, 

g  4:^3. 
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CONSIDERATION,  What  is  Stjfpiciknt— continued. 

,  tohat  is  not  sufficient;  agreement  by  vendee  to  pay  price  from  profits,  void.    ContractB, 

§424. 
agreement  to  take  sum  less  than  that  doe,  void.    Ckintracts.  gg  425,  1669-71. 

compromise  of  unliquidated,  disputed  claims,  valid,  see  pont^  6. 
state  bills  of  credit,  being  unlawfuL    Contracta,  g  477. 

a  Insufficiency  or  Failure    See  Covenants;  Seal. 

when  performance  of  a  consideration  is  unnecessary.    Contracts*  g§  838.  841-844^ 

entire,  ground  for  rescission ;  otherwise  of  inadequacy.     Contracts,  §  410. 

inadequacy  a  badge  of  fraud.    Contracts,  §  411. 

must  be  total  to  support  action  for.    Contracts,  i^  413. 

not  pleaded  to  covenant,  when.    Contracts,  §  418. 

partial,  no  defense  to  action  on  note.    Contracts,  §  414. 

failure  of,  as  a  defense.    Contracts,  §  1433. 

in  sealed  instrument,  cannot  be  shown  in  action  at  law.    Contracts,  g  i5S7« 
rescission  of  contract  for.    Contracts,  §  1619.    See  Rescission,  8. 
measure  of  damages  for  failure  of.    Contracts.  §  1947. 
damages  reduced  by  failure  of.    Contracts,  §§  1987,  1995-98. 

4  Moral  and  Equitable. 

relationship  of  son-in-law  insufficient;  aJiter  of  that  of  wife  or  child.    ContractB» 

g4:i6. 
illegal,  ndt  expressed,  may  be  pleaded  and  proved.    Contracts,  §  427, 

0.  Executed  Consideration 

past,  certain  held  not  to  be.    Contracts,  §  269. 
not  valid.    Contracts,  ^  41. 

unless  moved  by  previous  request  or  duty,  or  debt,  or  outlawed  claim.    Contracts, 
§428. 
will  restrain  a  grant  or  conveyance.    Contracts,  §  439. 
executed  contracts ;  bona  fide  purchaser ;  illegal  contract  executed.  Contracts,  %'j  480-88. 

0.  Compromise  of  Disputed  Claim.    See  Composition;  Compromise. 

unliquidated,  valid,  when  not  avoided  on  ground  of  duress.    Contracts,  §  434. 
not  avoide<l  while  benefits  of  retained.    Contracts,  g  435. 
binding,  in  Louisiana.    Contracts,  ^  486. 
family  settlement  of,  upheld.    Contracts,  §  487. 
validity  of,  in  Tennessee.    Contracts,  §  488. 

7.  Illegality  of.    See  Illegality,  1.  2. 

gurchase  of  liquor  to  resell  in  prohibitory  state,  valid.    Contracts,  §§  348,  848»  851. 
6nfederate  treasury  notes,  whether  a  valid.    Contracts,  gg  860-61,  431. 
equity  will  not  enforce.    Contracts,  $§  373. 

expression  of  illegal  consideration  avoids  the  contract.    Contracts,  g  374» 
illegal  not  expressed,  may  bo  proved.    Contracts.  §  427. 
if  wicked  or  prohibited,  contract  void.     Contracts,  g  5SI>. 
notes  given  for  margins  held  void.    Contracts,  t^^  72i,  743-44. 
in  part  only  illegal,  as  for  usury,  contract  upheld.    Contracts,  g  950. 
contract  atfected  by,  not  specifically  enforced.    Contracts,  g  1509. 

CONSOLIDATION. 

«f  telegraph  companies,  not  enjoined,  when.    Contracts,  g  164. 

CONSTITUTIONAL  LAW.    See  Obligation  of  Contracts. 

of  Mississippi,  forbidding  importation  of  slaves,  construed.    Contracts,  g  503. 
contracts  for  more  than  prescribed  rate  of  interest,  void.    Contracts,  g  4U9. 

CONSTITUTION  OF  THE  UNITED  STATES. 

warranty  of  slave  before  the  war  a  vested  right  not  affected  by  the  thirteenth  amend- 
ment.   Contracts,  ^503. 
contracts  in  aid  of  rebellion,  void.    Contracts,  g§  636-29. 

CONSTRUCTION  COMPANY. 

agreement  with  railroad  void  if  any  of  its  members  are  directors  therein.    Contracts, 

g§  533,  675. 
contract  by  which  city  bonds  delivered  to  railroad  construed.    Contracts,  g  1143. 

CONSTRUCTION  CONTRACT. 

certain  construed;  subletting,  sureties  of  contractor  prosecuting.    Contracts,  §  1136. 

CONSTRUCTION  AND  INTERPRETATION.    See  Construction  of  Coritracts;  Statutes. 
authorities  cited.    Contracts,  g  285. 

CONSTRUCTION  OF  CONTRACTS.    See  Alteration;  Building  Contracts;  Conditions;  Con- 
flict of  Laws;  Custom  and  Usage;  D^nitions;  Evidence;  Sales;  Statutes;  Void  and 

Voidable. 
as  to  the  scope  of  contracts,  and  what  parties  are  affected,  see  Contracts;  Guaranties 
and  Letters  qf  Credit,  5,  d, 
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CONSTRUCTION  OF  CONTRACTS  —  continued. 

.    as  to  oonstraotion  of  guaranties,  see  Ouaranties  and  Letten  of  Credit^  8. 
questions  of  evidence,  ambiguity,  etc.,  see  /d,  6,  e« 

1.  Iir  Oekkbal. 

2.  Dkpbxdrnt  and  Indbpbmdkmt  Btipuultioms. 
8.  Entirs  and  Divisiblb. 

4.  Joist  and  SkvuraIi. 
6.  QuxsnoNB  OP  Evubnox. 
6.  Pabticular  Aobbkmjbmtb. 

n.  In  general. 

ft.  Whether  a  contrad  exUU  at  aXL 

e.  Aato  time  of  paiftnent^  etc 

«C.  Scope  of  the  contract. 

e.  Effect  of  breach. 

f.  Am  to  price^  etc. 

g.  Mode  and  place  of  paymvni^  eto. 
J^  Condition  or  covenant. 

1«  In  General. 

letters  construed,  and  held  not  to  make  a  contract.    Contracts,  §  !!• 
when  time  is  of  the  essence,  when  not.    Contracts,  §§  105-111. 

see  THme, 
the  existing  law  is  a  part  of  all  contracts.    Contracts,  §§  849,  850.  851,  853,  855. 
but  a  clear  agreement  may  vary  or  control  its  operation;  intention 'must  be  clear. 

Contracte,  ^^  853-55. 
letter  and  answer  merge  all  prior  negotiations.    Contracts,  §  178., 
ordinary  terms  taken  in  their  ordinary  meanings.    Contracts,  ^$  770,  773. 
when  language  plain,  expert  testimony  not  admitted  to  show  that  it  had  a  technical 

meaning.    Contracts,  <:^  770.  771. 
of  agreement  as  to  whether  letter  of  credit  has  been  used.    Contracts,  g  819. 
of  a  covenant  in  a  conveyance.    Contracts,  .^  330. 

when  the  question  is  for  the  court,  and  when  for  the  jury.    Contracts.  §|5  777-80. 
the  court  cannot  make  the  contract,  but  simply  interpret  it    Contracts,  t^^  781,  782. 
contract  with  reference  to  foreign  law,  parties  conclusively  presumed  to  know  such 

law.     Contracts,  ^  8.>2. 
the  intent  of  the  parties  must  govern.    Contracts,  ^'J§  783,  784,  80*1. 

a  technical  rule  to  the  contrary  must  be  well  settled.    Contracts.  ^  785. 

ascertained  from  the  whole  instrument.    Contracts,  gg  786,  796,  821. 

a  thing  within,  need  not  \ie  within  the  IHter.    Contracts,  §  787. 

contradictory  warranty  not  implied.     Contracts,  ^  78S. 

circumstances  and  subject-matter  considered;  words  do  not  control    Contraot0» 
5$S  7«9.  790,  792-798. 

may  be  opposed  to  literal  meaning  of  words.    Contracts,  §  701. 
*      controls  where  words  ambiguous.    Contracts,  §  792. 

absurdity  avoided.    Contracts,  ^  793. 

substance  and  not  form  regarded.    Contracts,  §  795. 

note  payable  to  A,  B,  C  or  D,  is  payable  to  either.    Contracta,  §  794. 

ascertained  from  the  language  used.    Contracts,  g  797. 

see  po»U  5,  as  to  ambiguities. 

controls  as  to,  when  title  passes  under  ship-building  contract.    Contracts,  §  1088. 

affecting  railway  contract  of  guaranty.    Contracts.  §  1141. 

controls  on  question  of  penalty  and  stipulated  damages.    Contracts,  g  2008. 
contracts  in  pari  materia^  relating  to  same  subject,  construed  together.    Contracts, 
$54$  841-45. 

they  need  not  expressly  refer  to  each  other.    Contracts,  g  843. 

incongruity  in  one  explained  by  others.    Contracts,  §  843. 
the  lielief  or  understanding  of  a  party  is  immaterial.    Contracts,  §  881. 
what  18,  and  what  is  not,  e^tra  work.    Contracts,  ^  b83. 
alternative  contract,  what  is  not  an.     Contracts,  ^  884. 
what  is  not  a  **  stipulation  "  in  a  maritime  contract.    Contracts,  g  SS5. 
railway  agreement  to  aid  connecting  lino  construed.    Contracts,  g  880. 
'*  more  or  less,''  in  sale  of  land.    Contracts,  (^  887. 
of  a  conditional  acceptance.     Contracts,  ^  888. 

new  security  for  old  debt  presumed  to  be  collateral  only.    Contracts,  §  889. 
of  notarial  contract,  in  Louisiana.    Contracts,  g  81K). 

sealed  instrument  presumed  to  have  been  delivered  at  its  date.    Contracts,  g  891. 
of  contract  to  build  embankment,  as  to  shrinkage  and  loss  by  water  while  building. 

Contracts.  g§  ISaa-dO. 
the  law  of  executory  contracts.    Contracts,  g.:^  1868-tt9. 

construction  of  provisions  for  rescission.    Contracts,  gs  1570,  1574,  1606)  16(M^10. 
who  is  the  **  party  of  the  first  part.''    Contracts,  g  1604. 
of  contract  to  pr(»secute  claim.    Contracts,  g  164*^. 

written  contract  held  not  rescinded  by  parol.    Contracts,  gg  1577,  1611'18. 
mutual  mistake  as  to.  not  ground  for  rescission.    Contracts,  g  1631. 
amendment  of  contract  construed  mosit  strongly  against  him  signing  it.    Contracts, 

g  1716. 
instance  of,  of  contract  of  hiring.    Contracts,  g  1833. 
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CJONSTRUCTION  OP  CONTRACTS,  In  General  —  continued. 

instance  of,  of  correspondence  between  the  parties.    Contracts,  g  i90-l. 
of  contract  to  hold  caul ;'  or  its  representative."    Contracts,  $$  1954. 
of  two  constructions,  that  consistent  with  a  statute,  is  favored.    Cou tracts,  §  85^ 
so  of  construction  in  favor  of  justice.    Contracts,  §  857. 
punctuation  only  resorted  to  where  other  means  fail.    Contracts,  §  833. 
written  words  control  printed.     Contracts,  §  8o9. 
nice  or  critical  construction  avoided.     Contracts,  g  860. 
different  kinds  •of  contracts  interpreted  by  iiiles  specially  applied  to  each.    Contracts, 

g  aoi. 

most  strongly  against  the  maker,  when.    Contracts,  §  862. 

so  as  to  provisos  and  exceptions.     Contracts.  §  li6^. 

in  favor  of  one  who  has  incurred  an  obligation  on  the  faith  of  the  doubt.     Contracts. 

g863. 
against  grantor  in  case  of  doubt.    Contracts,  §  835. 
or  never  means  and.  unless  so  intended.     Contracts.  §§  871-73b 
pattle  may  include  hogs.     Contracts,  ^^  255-50,  873. 
void  and  voidable,  what.    C6ntracts,  g  874. 

"  writing  obligatory  "  import  a  seale  J  instrument.    Contracts,  §  875. 
of  authority  to  draw.     Contracts.  §  »79. 

contract  refers  to  actual  state  of  thino;s  at  its  inception.    Contracts,  g  880. 
strict,  of  guarantied.    Contt*acts,  g  251.    See  g§  212,  2S4,  2^7. 
or  forieitures.     Contracts,  §  bOtt. 

intention  to  vary  existing  law  must  be  clear.    Contracts,  g§  853-55. 
of  sureties'  liability.     Contracts,  §  1132. 
practical  inter(>retation  by  the  parties  resorted  to  to  explain  ambiguity.    Contracts, 
g§  834-45. 
confined  to  cases  of  doubt     Contracts.  §§  835,  837. 
acquiescence  for  sixteen  years  in,  conclusive.    Contracts,  §  838. 
as  to  time  of  payment.     Contracts,  §  83'J. 
implications;  a  contract  implies  a  bailment,  when.    Contracts,  §  846.    See  Implied 
Contracts, 
are  as  much  within  the  contract  as  if  expressed ;  omissions,  how  supplied.    Con- 
tracts, $i  847. 
from  circumstances  and  acts  of  the  parties.    Contracts,  §  84S. 
liberal,  of  contracts  beneficial  to  a  party  and  the  public.     Contracts,  g  887. 

of  maritime  contracts,   being  framed  without  precision.     Contracts,  §§  798-99, 

8«^70. 
of  guaranties.    Contracts,  §)§  213,  2*34,  267;  but  see  §  251. 
the  state,  contracts  by,  general  rules  of  interpretation  apply.     Contracts,  §  876. 
charters  construed  niosc  favorably  toward.     Contracts,  ^  877. 
intent  to  bargain  away  taxing  power  must  be  clear.     Contracts,  §  878. 
should  be  reasonable;  words  restricted.     Contracts,  g  801. 
words  are  taken  iu  their  ordinary  sense;  the  language  used  controls.   Contracts,  g§  803, 

804. 
common  acceptance  of  w^ords  may  explain  doubtful  expressions.    Contracts,  §§  803, 
804,  bOo,  b09,  810. 
no  words  rejected ;  whole  contract  made  effectual  unless  repugnant.    Contracts, 
$5g  b07,  80d. 
technical  dellnition  may  explain  doubtful  expressions.    Contracts.  ^  805. 
custom  and  usage  in  like  contracts  may  explain  doubtful  expressions.    Contracts, 
§8U5. 

I.  Dependent  and  Independent  Covenants. 

a  promise  by  one,  apart  from  performance,  supports  a  promise  by  another.    Contracts, 

gg  333,  841-44. 
consideration  must  be  performed,  when.    Contracts.  §  373. 

mutual  covenants  must  respectively  be  performed  before  a  right  to  sue  exists  unless 
performance  waived.     Contracts,  §g  89:;^,  899,  913,  014. 
acceptance  of  subsequent  performance  is  a  waiver.     Contracts,  ^  893,  89S-99. 
plaintiff  must  prove  pertormauce  or  offer  to  perform  dependent  covenant.    Contracts, 

^915. 
an  offer  to  perform  held  insufficient.    Contracts,  §  919. 
two  agreements  held  to  t>e  only  one.     Contracts,  J^  931. 
agreement  on  bond  held  perpetual.     Contracts,  ,^  934. 
performance  not  excused  by  inevitable  accident.    Contracts,  §  936. 
mtention  controls.     Contracts,  ^  lb05. 

offer  to  perform,  or  readiness,  a  coniiitiou  precedent,  when.     Contracts,  §  1874. 
what  are  dependent  or  mutual  stipulations;  when  payment  made  to  depend  on  perform- 
ance.    Contracts,  ^§  893,  893,  899,  905,  906,  9;;^. 
when  one  thing  to  t>e  done  is  a  consideration  for  doing  the  other.    Contracts, 

§.:^  809,  93l,>27.    See  ^  1395. 
instance  of,  where  construction  of  bridge  on  time  held  a  condition  precedent.    Con- 
tracts, 55§  895,  910-12. 
when  mutual  ac!t-s  are  to  be  done  at  the  same  time.    Contracts,  §  913. 
the  order  of  time  determines  the  intention.    Contracts,  §  9l5. 
a  question  of  intention.    Contracts,  §  916. 
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CONSTRUCTION  OF  CONTRACTS.  Dependent  and  Independent  Covenants— continued, 
what  are  ilepeiident  or  mutual  stipulations;  presumed  dependent  in  ordinary  contracts 
of  sa»e.    Contracts.  $5ji  917.  9  >tt. 

contract  to  furnisU  supplies  in  consideration  for  locc^tion  of  joint  mine.    Contracts, 
§91S. 

when  surrender  of  previous  contract  a  condition  precedent.    Contracts,  §  920. 

fur  payment  and  transfer  of  title,  are.     Contracts.  s$  ti22. 

mutual  acts  prescribed  are  presumed  dependent    Contracts,  g  914. 
wbatare  independent  stipulations;  acts  to  be  doneat  di£fereut  times  are,  unless  a  con- 
trary intention  appears.    Contracts,  §§5  b94,  91(^12. 

depends  on  intent;  certain  held  independent.    Contracts,  §  916. 

terras  of  agreement  between  lessor  and  lessee  of  railroad  held  independent.    Con- 
tracts, g  925. 

when  the  ngreeoients  pro  to  part  only  of  the  consideration  on  both  sides,  they  are  so 
far  independent.    Ciontmcts,  ^  $)0S. 

agreement  embracing  distinct  subjects,  capable  of  separate  execution,  cusumpsit 
lies  on  any  one.    Contracts,  |$  l€i(>6. 

payment  of  note  held  not  condition  pracedent.    Contracts,  g  1150. 

8.  Entire  and  Divisible.    See  Void  aiid  Voidable, 

parr  performance  of  entire  contract  gives  no  right  of  action.    Contracts,*  S8  928,  980-32, 

1082. 
whether  a  contract  is  entire  or  divisible  is  for  the  jury,  when.    Contracts,  §J$  939,  988, 

984. 
and  is  a  question  of  intent.    Contracts,  §^  930,  935. 
breach  of  independent  provisions  gives  rise  to  different  causes  of  action.    Contracts, 

contracts  not  apportionable  at  common  law;  must  be  assigned  as  an  entirety.    Con* 

tracts.  §  9:57. 
entire;  grading  contract,  payments  to  be  in  instalments,  held  entire.    Contracts,  g§  928, 
W8*>-:i2. 

rules  by  which  to  determine  whether  contract  entire.    Contracts,  §  988. 

contract  to  sell  land  in  one  body  at  so  much  per  acre.     Contratas,  J^  »3.5. 

when  an  entire  sum  is  to  be  paid  for  the  entire  Wv.rk.    Coacructs,  ^  9<^.  t 

building  c(»n tract.    Contracts.  ^  941. 

contracts  for  the  carriage  of  merchandise.  '  Contracts.  S$  948. 

ex<  cutory  contract  for  work  puytible  in  stock.    Contracts,  |$  944. 

paving  contract.    Contracts,  J^  945. 

sales  of  gcx)d8.     Contracts,  ^  946. 

to  l)e  (lehvei-ed  in  instalments.    Contracts,  g  947. 

agreement  of  coniprumise.     Contracts,  §  948. 
divisible. 

contracts  in  restraint  of  trade  are  divisible.    Contracts,  §§  097-702,  940. 

contract  to  pay  distinct  sums  at  diiferent  times.     Contracts,  §  t;d9. 

broker's  contract  to  buy  stock.    Contracts,  §  910. 

agreement  embracing  distinct  subjects.    Contracts,  g  942. 

where  the  consideration  is  partly  illegal.     Contracts,  g  lioO. 

wJien  invalid  parts  are  se{jarable  they  are  upheld.    Contracts,  g§  951-52. 

part  performance  does  not  give  specidc  performance  pro  tanto.    Contracts,  gS  1451, 
1405-70. 

i.  Joint  and  Several. 

judgment  against  one  joint  contractor  a  bar  as  to  all.    Contracts,  §§  953-55. 
otherwise  where  contract  joint  and  several.    Contracts,  ^  956. 
joint  contractor  not  charge  1  singly,  if  he  pleads  in  abiteiujut.    Contracts.  ^  964. 
irau  lulent  release  of  one  joint  debtor  only  does  not  alFect  another  promisee.    Con- 
tracts, {^  905. 
joint  obli;{ation  changed  to  several  by  giving  note  of  one,  when.    Contracts,  §  986. 
wlien  equity  will  construe  a  joint  obligation  to  be  al.so  several.    Contracts,  g  967. 
joint;  contract  by  partner  in  firm  name.    Contracts,  §  959. 

obligation  of  partners  as  drawees,  when.     Contracts,  g  961. 

obligation  of  principal  and  surety.     Contracts,  $^  9c>8. 
several;  liability  of  stockholder  in  bank,  several.    Contracts,  g  957. 

contract  as  to  joint  aU venture  in  keeping  and  sale  of  Ciittie.    Contracts,  §g  962-68. 
joint  and  several;  const  ruction  of  language.    Contnu^ts,  ^  95:5. 

piirtnership  obligations,  in  Lmisiana.     Contracts.  ^  9oO. 

when  tquity  will  construe  joint  obligation  as.    Contracts,  g  937. 

6.  Questions  of  Evidence.    See  Custom  and  Usage;  Evidence,  3 ;  Guaranties  and  Letters 

of  Credit, 
whether  it  may  be  shown  by  parol  that  a  written  contract  was  intended  to  be  illegal, 

and  an  option.    Contracts,  ^.:i  710,  719,  725,  789,  748-41. 
a  writti^n  coniract  merges  all  prior  negotiations.    Contracts,  g^  811-S21. 
it  is  adinitisible  to  show  actual  value  of  rent  in  another  kind  of  money.    Contracts, 

g  620. 
acts  ot  the  parties  practically  interpreting  the  contract  resorted  to  to  explain  ambigaitj. 

Contracts,  ^g  ca4-45. 
explaining  condition  in  acceptance  of  bill  by  paroL    Contracts,  §  888. 
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CONSTRUCTION  OF  CONTRACTS,  Questions  op  Evidbnoe— continued. 

sealed  contract  maybe  varjed  by  subsequent  parol  agreement.    Contracts,  §g  1851, 

1699,  1701. 
so  of  a  written  contract.    Contracts,  §§  1695-1701,  1713,  178^87.    See  Alteration. 
but  a  contract  within  statute  of  frauds  cannot  be  modified  by  subsequent  oral  contract. 

Contracts,  ^g  1744,  1788,  1853. 
how  f»r  admissible  to  support  contracts  under  statute  of  frauds.    Contracts,  §§  1768, 

17«4,  1766,  1768-71.  1775,  1IU7, 1835,  1853,  1854. 
parol  evidence  inadmissible  to  vary,  ezplam  or  impair  a  written  contract.    Contracts, 
§§  811-821.  1154. 
to  turn  penalty  into  liquidated  damages.    Contracts,  §§  1988,  19!)5-9$. 
a  latent  ambiguity  may  be  explained;  intent  controls;  whole  instrument  consid- 
ered.    Contracts.  ^§  800.  811. 
not  by  evidence  of  conversations,  but  by  surrounding  circumstances.    Con- 
tracts, gj5  819.  823-33. 
defined.     Contracts,  ^  822. 
fraud  may  be  shown.     Contracts,  §  811. 
Ignorance  may  be  shown.     Contracts,  g  811. 
mistake  corrected  by  reformation;  otherwise  the  contract  controls.    Contracts, 

§§•811,814. 
custom  and  usage  cannot  affect,  where  terms  plain.    Contracts,  §§  776, 1154. 

see  Custom  and  Usage. 
portions  not  reduced  to  writing  may  be  shown.    Contracts,  ^814. 

what  amounts  to  a  complete  contract  of  sale.    Contracts,  g  815. 
admissible  to  connect  writings  making  one  transaction.     Contracts,  g  818. 
patent  ambiguity;  surrounding  circumstances  shown.     Contracts,  ^  819. 
surrounding  circumstances  admissible  to  aid  construction.     Contracts,  ^§  823-33L 
particularly  as  to  subject-matter';  conversations,  part  of  res  gestCB,    Contracts, 

§g  «33-27,  829,  880,  »32. 
the  persons  and  tilings  to  which  contract  relates.     Contracts,  g  838. 
situation  of  the  parties.    Contracts,  §  831. 

representations  at  time  of  making  contract  of  insurance.    Contracts,  §  833. 
explain  contracts  in  pari  materia.    Contracts,  ^841. 
correspondence  and  circumstances  of  the  parties.    Contracts,  §  8S2. 
evidence  of  sale  below  market  value  admissible.    ContracUi,  §  778. 
relations  and  circumstances  of  parties.    Contracts,  ^  779. 
season  ot  the  year,  subject-matter,  situation  of  parties,  etc.    Contracts,  §§  9S7. 

1040. 
how  far  admissible  under  statute  of  frauds.    Contracts,  §  1835.    See  Stattde  of 
Frauds. 
6.  Particular  Agreements.    See  supra,  1 ;  Architects;  Bonds;  Building  Contracts;  Build- 
iiig  Plans;  Government  Contracts;  Measure  of  Damages;  Partnership;  Railroads;  Rb- 
ward;  Sales. 

a.  In  general. 

covenant  creating  perpetual  easement  to  dig  ore  construed.  Contracts,  §§  977, 
1018-23. 

instance  of  case  held  to  present  a  question  for  a  jury.     Contracts,  §^  981,  1029-82, 

coittract  to  carry  '*  about "  so  many  barrels  is  satisfied  by  a  less  number.  Contracts, 
§«.:i  982,  HJga. 

government  contract  for  building  a  vessel  construed  not  to  vest  the  title  to  the  ves- 
sel in  the  United  States.     Contracts,  ^g  985, 1067-88. 

there  is  no  arbitrary  rule  for  construing  contracts  for  ship  building.  Contracts, 
^§  9«6,  1087-38. 

varying  selections  by  vendee  under  indefinite  contract  upheld.  Contracts,  §§  989, 
lOiS. 

contract  of  vendee  to  build  on  lots  on  conveyance  to  him  construed.  Contracts, 
5?g  990.  1047. 

contract  to  convey  certain  quantity  of  land,  not  defining  situation  or  mode  of  selec- 
tion, not  complied  with  by  including  streets  and  alleys,  when.  Contracts,  ^  991, 
1046. 

coniiHct  at  Canton  for  delivery  of  teas,  how  construed.     Contracts,  §§  1053-54. 

lease  of  water  power  construed.     Contracts,  g  1055. 

grant  of  water  by  canal  company  construed.     Contracts.  §  1056. 

contract  between  principal  and  agent  as  to  profits  constinied.    Contracts,  §  1057. 

whether  certain  services  were  performed  under  a  certain  agreement.  Contracts, 
§J$  1000-61. 

paving  contract  relating  to  specifications  not  in  existence  construed.    Contracts, 
^  1062. 
provision  as  to  consent  of  lot  owners  held  not  a  condition  precedent.    Con- 
tracts, §  1063. 

contract  for  filling  and  grading:  immaterial  that  city  had  fixed  no  grade.  Con- 
tracts. §  1064. 

ambiguity  resolved  in  favor  of  contractor  of  public  works,  when.  Contracts, 
gj;  1065-66. 

architect  held  entitled  to  recover  for  not  being  employed  by  a  city.  Contracts, 
§1067.  •  ^       r   ^        J         J 
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CONSTRUCTION  OP  CONTRACTS,  Pakticulab  Agreements,  Jnfltenmil— continued* 

government  contracts  to  supply  rations  conBtrued.    Contracts,  g^  1039-71. 

sale  to  be  paid  for  by  goods  made  from  those  sold  held  a  moi'tgage.     Contracts, 
§  1073. 

loan  made  in  void  bank-bills,  whether  recoverable.     Contracts,  ^  1074. 

purchase  of  another's  property  passes  nothing.     Contracts,  ^  1075. 

agreement  to  invest  bonds  in  lands  construed  not  to  admit  sale  of  bonds.    Con- 
tracts, S  1077. 

agreement  to  deliver  stock  on  repayment  of  advances.    CV>ntracts,  §  1078. 

whether  one  railroad  **  controls^'  another  within  a  contract  as  to  furnishing  cars. 
Contracts,  g  1070. 

charter  authorizing  sale  of  stalls  for  market  construed  to  exclude  leases  at  will. 
Contracts,  §  10(J0. 

offer  of  reward  for  return  of  stolen  records  construed.    Contracts,  §  1081. 

misrepresentations  as  to  one  contract  do  not  affect  another.     Contracts,  ^  1086. 

contract  to  invest  proceeds  of  cargo  in  a  return  cargo  construed.    Contracts,  g  1087. 

joint  adventure  as  to  keeping  and  sale  of  cattle  not  a  partnership.    Contracts, 
§1088. 
^     guaranty  of  depth  of  water  at  place  of  loading  extends  to  depth  for  whole  trip. 
Codtracts,  §  1080. 

contract  for  convict  labor  construed.    Contracts,  §  1090. 

what  contracts  must  have  revenue  stamps  affixed.     Contracts,  §  1001. 

lease  construed  a  present  demise.     Contracts,  ^  1093. 

contract  compromising  judgment  construed.     Contracts,  ^  1093. 

effect  of  agreement  between  railroads  to  connect  roads.    Contracts,  g§  1094-05. 

contract  placing  penalty  on  wrong  party  construed.     Contracts,  g  1096. 

'*  all  claims*'  means  all  known  claims.     Contracts,  t:{§  1097-98. 

conditional  contract  to  accept  bills  construed ;  reasonable  time.     Contracts,  g  1099. 

effect  of  (jreach  of  lease  by  lessee.     Contracts.  ^  1 100. 

construction  of  agreement  creating  lien  for  advances.    Contracts,  g  1101. 

of  agreement  to  treat  advances  to  firm  as  capital  stock.     Contracts,  5§  1102. 

suspension  of  right  to  collect  wharfage  by  act  of  third  persons  does  not  include 
suspension  by  war.    Contracts,  §  1 103. 

what  not  a  breach  of  condition  to  vest  te version.    Contracts,  §  1104. 

compensation  contingent  on  success,  not  earned,  when.     Contracts,  g  1105. 

bill  of  lading  not  conclusive  as  to  freight.     Contracts,  $  1103. 

agreement  to  furnish  transportation  between  two  points  construed.    Contracts, 
.       ^  1 108. 

promise  of  indorser  to  pay  on  failure  to  collect;  diligence.     Contracts,  ^  1109. 

contract  of  indemnity  by  corporation  to  agent,  construed.     Contracts,  §  1110. 

implied  agreement  to  reimburse  agent.     Contracts,  %  1112. 

agent  may  maintain  action,  when.     Contracts.  §  1112. 

agent  decided  to  have  authority  to  sell.     Contracts,  g  1113. 

contract  between  author  and  publisher,  construed.     Contracts,  §  1114. 

license  to  use  invention,  construed.    Contracts.  ($1115. 

contract  partly  executed  sustained,  though  equity  would  have  canceled  it.     Con- 
tracts, g  1113. 

agreement  held  to  give  right  to  make  certain  articles  with  patented  machinery. 
Contracts,  g  1117. 

conduct  held  a  breach,  and  avoidance  justified.    Contracts,  g  1118. 

effect  of  failure  to  make  payments  by  assignee  of  patent.    Ck>ntracts.  g  1119. 

agreement  held  to  have  been  made  in  view  of  extension  of  patent  by  law.    Con- 
tracts, ^  1120. 

agreement  by  communists,  construed.    Contracts,  g  1121. 

receipt  held  to  t>e  contract  of  dissolution  with  communistic  society.    Contracts, 
§1122. 

building  contract;  subcontracts;  extra  work.    Contract-s,  gS  1123-24 

promise  of  water  company  to  be  liable  for  neglect  of  employees,  construed.     Con- 
tracts, g  1120. 

construction  contract ;  subletting ;  prosecuting  work  by  contractor's  sureties.    Con- 
tracts, g  1126. 

bridge  contracts ;  time  of  payment;  demand;  extra  work.    Contracts,  g  1127. 

contmct  to  build  boilers  of  ceitain  capacity.     Contracts,  g  1128. 

hard  contract  by  city  must  be  strictly  performed  on  its  [)art.     Contracts,  g  1129. 

agreement  with  surety  on  duty  bond,  construeil.     Contracts,  g  1130. 

construction  of  provision  for  termination  of  surety's  liability.     Contracts,  g  1131. 

surety's  iiabiUty  not  extended  by  implication.     Contracts,  g  1132. 

excliange  of  certificates  of  debt  for  preferred  stock ;  privity  of  contract.    Contracts, 
gll33. 

"net  earnings,"  what,  in  agreement  for  preferred  stcck.     Contracts,  g  1134. 

agreement  of  stockholder  to  sell  stock  at  fair  v.iluation  upheld.     Contracts,  g  1135. 

agreement  among  stockholders  to  pay  sums  iudoi-sed  by  each  other,  construed. 
Contracts,  g  1136. 

sale  ot  siock  to  be  paid  for  out  of  net  earnings,  construed.    Contracts,  g  1137. 

agreement  l>eivveen  city  and  railway  company  held  infra  viren.     CcuitrdCts,  g  1140. 

construction  of  guaranty  by  railroad  of  interest  on  municipal  bonds.    Contracts, 
g  1141. 
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CONSTRUCTION  OF  CONTRACTS.  Pabticular  AoREEsreRTS,  In  general  —  continued. 

construction  of  contract  under  which  bonds  delivered  to  construction  company. 

Coutracts,^  114:^. 
of  citv  orUmaiice  as  a  Kuaranty  of  bonds.    Contracts  f^  1144. 
of  contract  pivinji:  control  of  certain  jutJ^ments.    Contracts,  S  1145. 
of  a^^retmient  to  pay  the  **  debts  and  liabilities  of  the  boar.**    Contracts,  g  1140. 
of  contract  for  Bale  of  pine  land  and  building  mill.    Contracts,  g  1147. 
of  contract  by  telegraph  company  with  railroad  to  ftirnisii  a  wire.    Contracts, 

§  1148. 
of  the  hale  of  the  proTince  of  Maryland..    Contracts.  9  1149. 
of  agreement  as  to  sale  of  lumber:  'independent  stipnlations.    Contracts,  §  1150. 
of  **as.Koon  as  possible"  in  contract  of  sale.    Couiracts.  $$  1154. 
of  contract  of  purchase  and  sale  of  land.    Contracts.  ^  1155. 
of  aRreemoftt  between  two  to  buy  property  of  a  third.    Contracts,  g  1156. 
of  agreement  to  buy  or  sell  on  joint  account.     Contracts,  ^  1 157. 
of  apireeminit  to  deliver  at  any  (if  several  ports:  election.    Contracts,  g  1158. 
of  contract  to  deliver  property  if  promisee  fails  in  suit.    Contracts,  ^  1159. 
of  executory  contract  to  hcU  vessel.    Contra<'t8.  J$  IICO. 
of  contract  vesting  no  interest  in  land.     Contracts,  i$  1161. 
of  ajrreenient  for  sal**  of  wood;  vesting  title.     Contracts,  §  1163. 
of  contract  for  tiepositing  purchase  money  notes  in  escrow.    Contracts,  g  1163. 
of  contract  of  purchase  of  stock.    Contracts,  |^  1164. 
of  promise  of  indemnity  by  grantee  to  grantor.    Contracts,  ^  1166. 
of  agreement  to  sell  on  commission.    Contracts,  g  1 100. 
of  contract  for  aale  of  canal  boat  and  shipping  engine.    Contracts.  §  1167. 
of  contract  of  sale  of  cars,  retaining  title  till  payment;    Contracts,  §§  1169, 

1171. 
of  contract  for  work  and  payment  in  bonds;  loan;  usury.    Contracts,  g  tlTO. 

b.  Whether  a  contract  exists  at  all;  implied  agreements.    See  Contracts. 

articles  of  agreement  construed,  and  held  not  to  contain  implied  covenants.  Con- 
tracts. S§  Ui)9,  992-03. 

held  that  no  mutual  consent  to  waive  an  implied  warranty  existed.  Contracts, 
^iS  973.  90:>,  lOOJ. 

agreement  held  conditional.    Contracts.  §  1010. 

conveyance  with  general  warranty  implies  agreement  to  refund  if  evicted.  Con- 
tracts, fc:§?98S,  lOU-45. 

whether  employment  to  load  ship  implies  employment  for  the  vovage.  Contracts, 
§  1072. 

contract  not  to  sue  within  given  time  is  not  &  defense  to  a  suit.    Contracts,  g  1076. 

assignment  of  judgment  as  collateral  does  not  imply  agreement  of  assignee  to  col- 
lect, when.     Contracts.  §  1083. 

contract  by  implied  ratification.    Contracts,  §  1153. 

C,  As  to  time  of  payment,  delivery,  performance,  etc.  See  Time;  Payment;  Performance, 

contract  to  pay  as  soon  as  crop  can  be  sold  or  money  raised  otherwise,  means  within 
a  reasonable  lime.    Contitiuts,  §.:$  983,  1035. 

effect  of  contract  to  pay  when  able.    Contracts.  }^  1446, 

sale  of  flour  in  mid-winter  to  be  trmnspoited  by  water,  construed  to  provide  for  ship- 
ment when  navigation  opens.     Contracts.  §§  987,  1089-4i. 

"  until  Ruch  time  nsthe  parties  can  exchange  barges  without  loss,"  means  a  reason- 
able time.    Contracts.  §  108:3. 

so  of  contract  to  i>ay  as  soon  as  a  third  person  shall  settle  his  account.  Contracts, 
g  1085. 

bridge  contract  construed  as  to  time  of  payment.    Contracts,  §  1137. 

limitutiouH  as  to  time  and  place  of  payment  construed.    Contracts,  §  1168. 

contract  to  accept  bills  construed  to  mean  if  presented  within  a  reasonable  time. 
Contracts.  ^  lOUO. 

one  year  not  reasonable  time.    Id, 

stockholder's  liability  accrues  when,  see  Stockholders, 

when  action  for  breach  lies,  performance  by  each  party  at  same  time;  day,  what; 
not  of  essence,  when;  reasonable  time;  composition  agreement;  sales.  Contracts, 
^§  ia47,  1375,  1377-iJ5,  14U4,  1407. 

d.  As  to  the  scope  of  the  contract.    See  Contracts;  Parties;  Privity, 

agreement  as  to  insunmce  commissions  held  special;  implied  contract  for  extra 

work.     Contracts,  $i§  974.  1008. 
easement  or  grant  to  takR  ore  construed  as  perpetual  and  not  apportionable.    Con- 
tracts. §g  977,  1014-10,  1020-25!. 
no  title  to  ihe  ore  passes  immediately.    Contracts,  g  lOlS. 
*'  all ''  the  ore,  etc.,  relates  to  extent,  not  excluding  grantor.   Contracts,  g§  1019, 
1023. 
provisions  in  carrier^s  contract  excepting  loss  by  fire  extend  to  connecting  carrier. 
Contracts,  ^  1107. 

e.  Effect  of  breach  as  a  release,  forfeiture  or  right  to  damage9»    See  Action;  Breach, 

failure  of  book  agent  to  canvass  held  a  discharge.    Contracts,  ^§  971,  99o. 
breach  of  stipulation  bv  vendee  as  to  restricted  use  of  property  held  not  to  give 
damages^  but  only  risk  a  forfeiture.  '  Contracts,  §§  973,  1091-1004. 
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CONSTRUCTION  OF  CONTRACTS,  Particular  AaREEMENTS— continaed. 

f.  As  to  pi'ice,  amount  of  payment,  or  liquidated  damages.    See  Damages;  Measure  of 

Damages. 
agre<'ment  that  change  in  duties  should  change  price,  applied  to  change  of  rate,  not 

amount.    Contracts,  t^  970,  ifM. 
contrac't  making  price  depend   on  future  price  of  gold  construed.    Contracts, 

5S^  1)76.  1012. 
liirhHt  is  *'  expense  incidental  to  issue  of  honds ; "  taxes  excluded.    Contracts,  §g  978, 

1024. 
agreement  fixing  damages  for  non-deli  very  of  coal  construed.    Contracts,  t$§  979, 

10i!a-20. 
government  contract  for  sale  of  stone  construed  as  to  price.    Contracts,  §§  980, 

1028. 
'*  factory  prices  "  of  goods  means  price  of  goods  at  factory,  not  on  market.    Con- 
tracts. ^  »8i,  1030. 
"actual  expenses  which  appertain  to  the  goods  themselves,'*  what.    Contracts, 

§  1058. 
agreed  profits  between  principal  and  agent,  how  affected  by  dbnduct  of  principal 

lessening  them.    Contracts,  $$  1059. 
bond  for  advances  under  particular  contract;  what  advances  included.    Contracts, 

5^  I0t58. 
abandonment  by  contractor  held  to  forfeit  only  one^fifth  of  the  price.    Contracts, 

1^  1084. 
construction  of  contract  to  receive  pay  in  stock.    Contracts,  $i§  1188-39. 
provision  for  liquidated  damages  not  sustained.    Contracts,  ^  1143. 
construction  of  agreement  fixing  price  by  referees.    Contracts,  §  1151. 
of  contract  fixing  price  of  rations  delivered  by  two  routes.     Contracts,  g  1071. 
agreement  referring  price  to  referees  upheld.     Contracts,  §  1151. 
sale  of  stock  at  par  and  accrued  dividends  construed.    Contracts,  %  1164. 
penalty  or  liquidated  damages,  see  Measure  of  Damages, 

g.  As  to  mode  and  place  of  payment  or  performance.    See  Performance. 

agreement  to  receive  payment  if  in  a  named  place  on  a  certain  day,  not  a  contract 

to  lie  there.    Contracts,  ^]:$  975,  1010. 
stipulation  as  to  place  of  shipment  held  immaterial.    Contracts,  §  1158. 
limitations  as  to  time  and  place  of  payment  construed.     Contracts,  ^^  1 163^ 
bow,  when  place  and  time  of  payment  not  stipulated.    Contracts,  §  11:^7. 
effect  of  fixing  time  and  place.    Contracts,  g  187tf. 

h.  Condition  or  covenantf    See  Conditions:  Covenants. 
instance  of  condition.    Contracts,  gg  1002-1004. 

CONSTRUCTIVE  FRAUD.    See  Clergyman. 

trust  arising  from,  not  within  statute  of  frauds.    Contracts^  §  1819. 

CONTINGENT  FEES.    See  ChampeHy;  Lobbying. 

CONTINUING  GUARANTY.    See  Chuaranties  and  Letters  of  Credit,  5,  b. 

CONTRACTOR. 

performance  by  sabcontractpr,  effect  of.    Contracts,  g  1897 

,  CONTRACTS. 

formation  of  contracts,  see  Acceptance;  Arbitration;  Advertisement;  BUI  of  Lading; 
Consent;  Consideration;  Contracts  by  Letter;  Contracts  by  Telegraph;  CovenanU; 
Deeds;  Estoppel;  Executed  Contracts;  Form;  Government  Contracts;  Guaranties  and 
Letters  of  Credit;  Implied  Contracts;  Money  Had  and  Received;  Money  Paid;  Mutu- 
ality; Sale;  Seal;  Services;  Statute  of  Frawls;  Warrjnties. 

Talidity,  and  capacity  of  the  parties,  see  Corporations;  Drunkenness;  Duress  and  Un- 
due  Influence;  fYattd;  Government  Contracts;  Illegality:  Incapacity;  Infancy; 
Insanity;  Margins  or  Options;  Married  Women;  Minvepresentatton;  Mistake;  Re- 
straint of  Trade;  Slaves;  States;  Uncertainty. 

their  scc)()e,  operation  or  extent,  see  post;  and  see  Guaranties  and  Letters  of  Credit, 
5,  d;  Parties;  Pnvity. 

assignment  of  contracts,  see  Assignment;  Bankruptcy;  Bills  and  Notes;  Covenants; 
Death:  Marriage. 

construction  and  interpretation,  see  Carriers;  Conditions;  Conflict  of  Laws;  Construc- 
tion of  Contracts;  Custom  and  Usage;  Guaranties  and  Letters  of  Credit;  Time. 

discharge  of  contracts,  see  Accord  and  Satisfaction;  Act  of  God;  Alteration;  Assign- 
ment; Bankruptcy;  Breach;  Construction  of  Contracts.  2;  Covenant  Not  to  Sue;  Im- 
possibility; Insolvency;  Judgment;  Ixiches:  Measure  of  Damages;  Merger;  Payment; 
Performance:  Release:  Repudiation;  Rescission:  Specific  Performance;  Statutes  of 
Limitation:  ^Substitution;  ^Surrender:  Tender;  Waiver. 

remedies  on,  see  Actionf  Assumpsit;  Covenant;  Pleading;  Practice. 

law  of  place,  etc.,  see  Conflict  of  Laws. 

contracts  (if  corporations,  see  Corporations. 

of  partnership,  see  Partnership. 

for  services,  see  Services.    Contracts,  g  28. 

executed  and  acted  on,  not  incomplete  for  want  of  attaching  exhibit    Contracts,  g  84^ 
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CONTRACTS  —  continued. 

the  parties  may  agree  whatlaw  shall  govern.    Contracts,  §  1 1)^7.    See  Conflict  of  Laum, 
8,  a. 

existing  law  is  part  of ;  contract  may  control  operation  of  law.    Contracts,  $^  84S^-55. 

through  agent  refusing  to  act  for  want  of  instruction,  void.    Contracts.  ^§  6,  27. 

of  principal,  to  repay  surety  for  costs  of  litigation.    Contracts,  gg  7,  80,  81. 

bill  of  parcels  not  a.     Contracts,  g  43. 

settlement  of  account  is  evidence  of  a,  but  not  a.    Contracts,  g  44. 

account  stated,  a  new  contract.     Contracts,  g  45. 

no  privity  between  examiner  of  title  for  grantor  and  grantee,  when.    Contracts,  g  47. 

contract  held  not  cynalagmatic  uuder  law  of  Lioui^iana.     Contrivcts.  §  57. 

in  action  for  damages  for  breach,  fraud  not  considered.    Contracts,  g  769. 

what  not  sufficient  of  renewal  of  insurance.     Contracts,  g  60. 

between  master  and  slave,  are  absolutely  void.     Contracts,  ^  86-90. 

agreement  to  pay  distinct  sums  at  different  times  makes  so  many  contracts.    Contracts, 
g  939.     See  g  94'^. 

any  foreigner,  however  ignorant,  is  capable  to  contract.    Contracts,  g  91. 

a  state  may  make.     Contracts,  g  93. 

not  complete  until  reduced  to  writing,  when.    Contracts,  g  96. 
when  complete.    Contracts,  ^  97. 

breaches  of  distinct  provisions  give  distinct  causes  of  action.     Contracts,  g  Jd86. 

to  pay  when  able,  bind  both  parties ;  one  to  wait,  the  other  to  pay.    Contracts,  g§  103- 
104. 

when  time  is  of  the  essence  of;  when  not    Contracts,  gg  103^111. 
see  Time, 

when  a  contract  relation  exists  instead  of  service,  tenancy,  office,  etc.    Contracts, 
.     g$5 119-121. 

a  lease  not  signed,  but  acted  on.  is  valid.    Contracts,  g  125. 

for  extra  work  on  building  contracts.     Contracts,  ^g  126,  127. 

to  make  mutual  wills,  considered.     Contracts,  i;g  12IS,  129. 

stranger  cannot  object  to  form  or  validity  of.     Contracts,  g  131. 

by  one  in  a  particular  capacity,  he  is  not  personally  bound.     Contracts,  g  137. 

public  officer  not  personally  liable  on  official  contract     Contracts.  ;;^  138. 

what  deemed  extra  work  under  building  contract.     Contracts,  g  881 

the  party  in  default  cannot  retain  money  reserved  as  security  for  performance.     Con- 
tracts, g  901.    ^ 

how  city  may  make.    Contracts,  g  140. 

states  may  make,  with  each  other.     Contracts,  g  189. 

to  pay  for  services,  good,  though  proposed  mode  impossible.    Contracts,  g.^  142,  148. 

conditional  agreement  not  to  issue  execution,  considered.     Contracts,  g  144. 

Dew  parties;  ratification;  modification.     Contracts,  ^  149. 

one  contracting  that  he  has  funds  cannot  deny  it    Contracts,  g  153. 

by  two  of  three  assignees  in  bankruptcy,  do  not  bind  third.     Contracts,  g  107 

need  not  express  circumstances  under  which  made.    Contracts,  g  162. 

injunction  against  violation  of,  refused  when.    Contracts,  g  164. 

place  of  payment  a  material  part  of  order  for  goods.    Coatracts,  g  219. 

measure  of  damages.    Contracts,  g  281. 
see  Measure  of  Damages, 

when  want  of  mutuality  is  no  defense.    Contracts,  g^  833.  887.    See  g  863. 

in  fraud  of  the  laws  of  a  state,  are  invalid  everywiiere.     Contracts,  g  8o0. 

contract  that  land  should  be  worth  a  certain  sum  at  a  certain  time.    Contracts,  g  863. 

mutuality ;  bond  for  title ;  conveyance  as  security.     Contracts  g.^  363-67. 

presumption  of  consideration  and  validity  from  form.     Contracts,  g  378. 

validity  not  affected  by  subsequent  events.     Contracts,  g  464. 

agreement  to  pav  for  services  out  of  fund  when  received  creates  no  lien  thereon. 
Contracts,  g  o49. 

no  recovery  on  quantum  meruit  wlien  special  contract  exists.    Contracts,  g  5o8»  p.  281. 

of  insurance  company,  what  form  necessary.    Contracts,  g  496. 

induced  bv  mistake  of  judgment  or  imprudence,  not  relieved  from.    Contracts,  §  680. 

made  under  intoxication,  when  void;   how  relieved  from.     Contracts,  gj  882-84, 
685-86. 

rights  a(}quired  under  void  contract  for  a  monopoly,  valid.    Contracts,  g  700. 

originally  valid,  not  avoided  by  subsequent  illegal  substituted  performance.    Contracts, 
g742. 

effect  of  acceptance  of  partial  performance  of  special  contract ;  quantum  meruit;  re- 
coupment; cases  reviewed.    Contracts,  ^i$  90 7'-90il. 

performance  not  excused  by  inevitable  accident     Contracts,  3  926. 

invalid  parts  separable  from  valid.     Contracts,  §,^  951,  95^. 

when  one  entitled  to  benefit  of  can  protect  himself  from  loss  at  trifling  expense,  he 
should  do  so.    Contracts,  g  9«^6. 

receipt  held  to  be  a  contract.     Contracts,  g  1 122. 

proposal  and  (acceptance;  meeting  of  minds  necessary.    Contracts,  gg  1,  12, 51. 
see  Propoaal  and  Acceptance, 
terms  must  be  understood  alike  by  parties.     Contracts,  gg  18,  51. 
must  be  a.    Contracts,  g  15. 
none  to  pay  for  voluntary  service,  not  accepted.     Contracts,  g§  15-lfr. 
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CONTRACTS  — continued.  ' 

proposal  and  aceepfuThce:  nor  when  accepted,  if  express  contract  existed,  unperformed. 

Contracts.  §  1105. 
the  terms  of  the  offer  must  be  accepted.    Contracts,  §§  8,  20. 
•  si^e  Acceptance;  must  be  unconditional  and  comprehensive.    Contracts,  §  2:2« 
•  see  Contracts  by  Letter;  Contracts  by  Telegraph, 
hy  offer  of  reward ;  powei?  of  agent  of  proposer  to  pay  reward.    Contraqtv.^  1061. 
essentials;  must  be  parties,  consent,  and  subjept-matter.    Contracts,  §§  4^>5,  1000. 
must  be  a  rautiial  obligation.    Contracts,  §§  48,  49,  933. 
and  proposal  and  acceptance,  see  supra, 
see  Consideration. 

mental  capacity  necessary,  see  Incapacity;  Drunkenness. 
there  is  no  contract  when  one  party  has  the  option  not  to  perform.    ContradB, 

§98». 
notice  by  agent  to  principal  of  having  made  contract  unnecessary.    Contraoli^ 

8  1081.* 
syJbjeetmatter;  is  essential.    Contracts,  gg  46, 55. 
see  Mistake, 

agreement  to  collect  a  claim  already  allowed,  void.    Contracts,  §  55. 
to  look  for  payment  to  a  non-existent  trust  fund,  void.    Contracts,  g  58. 
rule  as  to  interest  acquired  after  contract  made.    Contracts,  §130. 
interpretation  by,  see  Construction  of  Contracts^  1,  6. 
scope  or  extent;  when  one  for  whose  benefit  promise  made  cannot  sue.    Contracts,  g  80» 
of  implied  contract  for  indemnity,  arising  from  request  to  give  bond.    Contraotis, 

§77. 
stranger  cannot  object  to  form  of,  nor  claim  benefits.    Contracts,  gg  181,  188. 
nor  assert  defeasance.    Contracts,  g  184. 
when  a  purchaser  of  land  cannot  sue  for  damage  resulting  from  defective  certifl* 

cate  of  title.    Contracts,  g  47. 
see  Parties;  Privity, 
discharge;  of  contract  with  partnership  by  admitting  new  member,  when.    Contracts, 

8  14. 
see  Merger:  none  by  taking  sealed  contract,  when.    Contracts,  §§  88,  85. 
by  modification  or  alteration.    Contracts,  g  149. 
partial  assignment  by  one  party  not  a.    Contracts,  §168, 
of  guaranties,  see  Guaranties  and  Letters  of  Credit^  6. 
by  giving  new  several  obligation  in  place- of  joint.    Contracts,  g  936. 
see  Bills  and  Notes. 

effect  of  chaop:e  of  sovereignty.    Contracts,  g  1565. 
by  receiving  draft  of  third  person  in  satisfaction.    Contracts,  g§  1616,  164S. 

CONTRACTS  BY  LETTER.    See  Aceq^tanee;  Proposal  and  Acceptance. 
must  be  a  meeting  of  minds.    Contracts,  gg  1,  12. 

acceptance  must  be  mailed  to  place  designated  by  proposal    Contracts,  gg  8,  20. 
and  must  be  within  a  reasonable  time.    Contracts,  gg  23,  167. 
through  agent,  what  necessary.    Contracts,  ^27. 
complete  when  letter  accepting  proposal  is  mailed  in  due  course.    Contracts,  gg  166, 

167,  175. 
delay  of  eighteen  days  in  receiving  proposal,  immaterial.    Contracts,  gg  166,  167. 
knowledge  of  aticeptance  unnecessary.    Contracts,  §  168. 
when  retraction  or  revocation  of  offer  effective.    Contracts,  g.^  175,  176. 
acceptance  must  be  unconditional.    Contracts,  g  177. 
letter  and  answer  merge  prior  negotiations.    Contracts,  g  178. 

whether  the  correspondence  amounts  to  a  contract  is  for  the  court.    Contracts,  §  179. 
construction  of  letters  forming  a  contract    Contracts,  §881. 

of  contract  formed  by  commercial  correspondence  alone.    Contracts,  g  781. 
three  letters  held  to  create  special  contract  for  agent's  commissions ;  recovery  for  extra 

services.    Contracts,  gg  974,  lOOo-lOOO. 
the  letters  need  not  have  been  stamped,  under  revenue  law.    Contracts,  g  1902. 

CONTRACTS  BY  TELEGRAPH.    See  Contracts  by  Letter;  Telegraph. 

the  contract  is  complete  when  the  message  accepting  the  telegraphic  offer  is  deposited 

for  transmission.    Contracts,  g§  180,  181,  182. 
if  made  within  a  reasonable  time.    Id. 

governed  by  same  rules  as  contracts  by  mail.    Contracts,  §191 
where  three  dispatches  are  necessary — an  inquiry,  reply  and  acceptance.    Contracts, 

g825. 

CONTRIBUTION. 

mutual  promise  of  co-indorsers  to  share  loss,  valid.    Contracts,  g  896. 

CONVERSATIONS.    See  Construction  of  Contracts,  6;  Eindence. 

of  parties,  when  admissible  to  interpret  contract.    Contracts,  gg  837,  8331 

CONVERSION. 

of  goods  sold  by  vendor,  after  price  paid,  makes  him  liable  for  money  received.    Con- 
tracts, g  1041. 
party  held  not  liable  for  conversion.    Contracts,  g  1420. 
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CONVEYANCES.    See  Abstract  of  Title;  Assignments;  Condition  Subsequent;  OoMtrueUon 
of  .Contracts;  Coveruznts;  Deeds;  Qrant, 
executed  consideration  will  sustain.    Contracts,  §  439. 
stranger  cannot  take  advantage  of  defeasance.    Contracts,  g  134. 

STocured  by  duress,  when ;  wlien  not.    Contracts,  ^^  659,  6d3,  ()74. 
eed  of  trust  given  by  intoxicated  grantor,  void.    Contracts,  g§  677,  G$2-8L 
interpretation  of  **  more  or  less."    Contracts,  ^  88*7. 

promise  to  convey  on  certain  work  done  held  dependent.    Contracts,  g  9^7. 
grant  of  right  to  take  oru  not  a  conveyance  but  a  license  or  easement.    Contracts^ 

g  1018. 
contracts  to  convey,  and  between  parties,  see  Vendor  and  Purchaserm 
contract  held  not  to  amount  to.    Contracts,  g  1161. 
.^    law  of  place  a»  to,  see  Conflict  of  L^ws^  7. 

CONVICT  LABOR. 

statute  as  to,  construed.    Contracts,  §  505. 

contract  for  hire  of,  construed ;  lien  on  stock,  etc.,  of  hirer.    Contracts,  §  1090. 

damages  on  breach  of  contract  to  furnish.    Contracts,  g  1951. 

CORNERS.    See  Margins  or  Options. 

•» 

COBPORATIONS.     See  Assesstnents ;  Banks;  Construction  Company;  I nsurawx;  Railroads; 

Sleeping  Car  Company;  Stock;  Stockholders;  Telegraph  Companies. 
power  to  contract  without  seal :  bound  by  parol  contract  of  its  agents,  on  which  it 

makes  payments.    Contracts,  (^!^  9,  ^G,  87,  89. 
m&y  adopt  contracts  in  its  agents'  names.    Contracts,  g  89. 
may  contract  under  seal  of  ofticer  if  he  have  authority.    Contracts,  g  99. 
loan  of  prohibited  amount  by  bank,  valid.    Contracts,  g  484. 
ratification  of  contract  of  officer.    Id, 

bound. by  parol. contract  of  agent.    Contracts,  g  118.  i 

stock  certificates  are  not  negotiable.     Contracts,  g  158. 
consolidation  of  telegraph  companies  not  enjoined,  when.    Contracts,  g  164. 
power  of  to  guaranty  need  not  oe  pleaded,  when.    Contracts,  g  S44. 
presumption  in  favpr  of  validity  of  contracts.    Contracts,  g  24G.  . 
stockholders  in  national  banks  liable  as  principals,  not  as  guarantors.    Contracts,  g  887. 

liability  of  married  women.    Id. 
an  indorsen^ent  of  a,  held  valid,  and  on  consideration.    Contracts,  g  89i. 
doing  business  before  filing  articles,  whether  illegal ;  ratifioation.    Contracts,  g  486. 

by  foreign  corporatiou,  prohibited,  contracts  void.    Contracts,  g  487. 
citizenship  for  purposes  of  jurisdiction.     Contracts,  g  555, 

views  of  dissenting  judges.    Contracts,  gg  50(^-62. 
have  no  extraterritorial  rights;  comity.     ContiTU^ts,  g  563. 
•'  guaranty  thdt' stock  shall  be  worth  par  at  certain  date  not  illegal.    Contracts,  g  564. 
"^ hat  is  not  a  ratification  of  void  contract  by  directors  or  members.    Contracts,  g  576. 
conveyance  to  stockholder  for  corporation  in  order  to  bring  suit,  not  conducting  a  suit 

for  share  of  profits.    Contracts,  g  506. 
contract  of  indemnity  with  agent  accrues  as  a  debt,  when.    Contracts,  g  1110. 
eSeol  on  contract  of  forming  new  company.    Contracts,  g  1148. 
prohibited  from  making  a  mortgage,  attempt  to  mortgage,  void.    Contracts,  g  488. 
arrangeoM*nt  to  form  auxiliary  company  by  directors  is  void,  when.    Contracts,  g  648. 
foreign,  may  sue  in  federal  court  of  Oregon,  though  not  qualified  to  do  business  there. 

Contracts,  s^  759. 
services  payable  in  stock,  no  demaiKl  necessary.    Contracts,  g  1388. 
effect  of  admission  of  attorney  a^  to  certain  instrument  being  its  deed.    Contracts, 

g1597. 
forfeiture  of  stock  for  non-payment;  recovery  of  amount  paid.    Contracts  g  1641. 
former  recovery  in  debt  against  a»  is  no  bar  to  action  against  individuals.    Contracts, 

§  1916. 

COUNTIES.    See  Bonds;  Building  Contracts. 

•ooutract  with  emigrant  company  construed.    Contracts,  g  1633. 
not  liable  for  plans,  etc.,  for  public  buildings,  when.    Contracts^  §^  2,  15-19. 
rescission  of  contracts  witli,  lor  want  of  good  faith.    Contracts,  g  1619. 
.damages  in  lieu  of  specific  performance  of  contracts  of.    Contracts,  g  1554. 

COURTS.    See  Certificate  of  Division;  Evidence,  4 ;  Jurisdiction;  Records;  Supreme  Court; 
Writ  of  Error. 
.  question  whether  letters  made  a  contract  is  for  the.     Contracts,  g  179. 
effect  of  state  laws  on  actions  in  federal.    ContractSy  g  856. 
cannot: make,  contracts,  but  only  interpret.    Contracts,  §^781-^3. 
estoppel  by  statements  made  in.     Contracts,  ^  1G'J3. 
UaUliiy  as  affected  by  paying  money  into  court.    Co  a  tracts,  g  1003« 

(COURT  OF  CLAlMa    See  United  States. 
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COVENANT.    SeeAsmmpsit. 

and  dsgumpsit,  not  joined  at  common  law.    Contracts,  $$  903. 

evidence  of  verbal  promipe  inadmissible.    ContFEu;t8«  J^  IN)^ 

does  not  lie  on  seaifd  instrument  in  another  state,  when;  assumpsit  thereon     C6n- 

tractd,  ^  1 252.    See  ^  1 297. 
lio  set-off  in,  when.    Contracts,  g  1029^ 

COVENANT  NOT  TO  SUE 

for  Ihnited  time,  not  a  defense.    Contracts,  §J107Q. 

for  six  mouths,*  does  not  extin^ish  the  debt.    Contracts,  %%  1645,  1647. 

one  joint  promisor,  does  not  release  him  or  the  others.    Contracts,  g  1077. 

COVENANT  TO  REPAIR.    See  Landlord  and  Tenant 

COVENANTS.    See  Consideration;  Estoppel;  Seal;  Warranties, 
dependent,  when  both  parties  must  sign.    Contracts,  ^  52. 
a  contract  by  covenantor  implied  from,  when.    Contracts,  §74 
effeot  of  sealing  by  one  when  the  promise  is  by  two.    Contracts,  §  99. 
no  collateral  understanding  can  affect.    Contracts,  g  101. 
what  wqrds  in  a  deed  constitute.    Contracts.  §  165. 
of  title,  certain  held  not  to  be.    Contracts.  %  btfO. 
failure  of  consideration  not  pleaded  in  action  on.    Contracts,  §  418. 
rent  on  illegal  kase  of  race  track  not  recovered.    Contracts,  ^  596. 
mutual  and  dependent,  and  independent,  see  Construction  of  Contracts^  2. 
ai'ticles  of  agreement  held  not  n  to  make  implietl  convenant.    Contracts,  g§  969,  902--9. 
instances  of  implied  covenants.    Contracts,  g  99S. 

what  is  a  condition  and  not  a  covenant,  distinction.    Contracts.  {^  l(H)2-8. 
technical  words  unnecessary  to  make ;  authorities  examined.    Contracts,  g  1004. 

COVERTURE    See  Married  Women, 

CREDIT.    See  Bills  of  Credit;  Guaranties  and  Letters  of  Credit. 

CRIME    See  lUegality, 

sale  or  loan  in  furtherance  of,  void.    Contracts,  g  641. 

CURRENCY.    See  Confederate  Money;  Money. 

CUSTOM  AND  USAGE. 

of  architects,  as  to  being  paid  for  plans,  immaterial  when  no  contract  shown.    Con- 
tracts, ^17. 

must  be  reasonable.    Id.,  §  1825.    See  §  1826. 

resorted  to,  to  remove  doubt  in  contract.    Contracts,  §  605« 
as  to  time  of  payment.    Contracts,  §^  839. 

admissible  to  construe  contract  of  life  insurance  agent    Contracts,  ft  984. 

effect  of  as  to  bills  of  exchange.    Contracts,  g  ISOtt.         « 

certain  evidence  held  insufficient  to  show  general.    Contracts,  §g  1800,  1808. 

of  manufacturers  to  deliver  goods  in  instalments  of  different  proportions,  known  to 
buyeni,  held  admissible.    Contracts.  ^  1801,  1H(Nm80a 

inadmissible  when  the  terms  of  the  contract  are  clear.    Contracts,  §§  778,  1154,  1800, 
1809-1805,  1813, 1818,  1820,  1331. 

in  California  grain  trade,  to  deliver  grain  in  sacks,  binding.    Contracts,  §§  1830, 
1852*58. 

special  and  particular,  not  binding  on  one  ignorant  thereof.     Contracts,  g§  1803, 
1809-18. 
of  bank,  does  not  bind  depositor,  when.    Id. 

contract  inferred  from;  equivalent  to  contract,  when.    Contracts,  §§  1814-15. 

theory  on  which  evidence  of  received.    Contracts,  §  1816. 

may  be  shown  to  clear  up  written  contract.    Contracts,  g  1817. 

as  to  number  of  pounds  in  a  ton.    Cdhtracts,  ^  1823. 

as  to  payment  in  Ck>nfederate  money.    Contracts,  g  1838. 

as  to  measurement  of  embankment.    Contracts,  ^  1834. 

as  to  payment  of  plans  not  used,  unreasonable.    Contracts,  g  1835. 

of  foreign  country,  as  to  sale  by  sample,  unreasonable  but  valid.    Contracts,  §  1886. 

CYNALAOMATIC  CONTRACT. 

what  not,  under  Louisiana  law.    Contracts,  §  07. 

D. 

DAMAGE. 

to  the  promisee,  a  consideration.    Contracts,  g^  357-58. 

DAMAGES.    See  Construction  of  Contracts^  6,  f ;  Measure  of  Damages;  PenatHes;  Speeifia 
I'erforniance, 
amoutot  of,  not  decided  on  demurrer.  '  Contracts,  S  882. 
given  when  specitic  performance  impossible.    ContntctSi  S  1554 
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DAMAGES  —  continued. 

recoupment  of,  for  lAvachof  warrantr,  ia  action  for.priee  of  goocla  Aold.    fSontxaota, 

§§  322,  824. 
JU^uidated,  protlmon  lor^  held  merely  a  condition.    Contracta,  §g  1CK>2, 1008. 
for  non-delivery  of  coal  in  monthly  quotas.    Contracta,  ^§  9'79,  10:S5-87» 
for  breach  of  contract,  gives  creditor  no  prior  right  over  other,  creditors*    Contracta, 

right  to  a  forfeiture  depends  on  having  suffered,  when.    Contracts,  g^  1572,  1M7. 
question  of,  how  affected  by  notice  to  employee.    Contracts,  §g  1576>  1<MI9~10« 

DATE. 

delivery  of  deed  presumed  to  take  place  on  day  pf.    Contracts,  §  891. 

DAY.    See  Time. 

generally  indivisible ;  exceptions.    Contracts,  %  1809. 

DEATH. 

as  an  excuse  for  non-performance  of  contract.    Contraotfi,  §  1441. 

DEBT. 

action  of.  lies  on  breach  of  part  of  a  contraot,  when.    Contracts,  §  939. 

become  due,  when.    Contracts,  §  1110. 

action  of,  does  not  lie  on  sealed  contract  in  another  state,  wlien^  •  Contracta,  g  12G9. 

DECLARATION.    See  Pleading, 

DECREE.    See  Equity, 

no  appeal  from  ref asid  to  open*    Contracts,  g  6S0. 
or  from  decree  not  final.    Contracts,  §  6S3. 

DEEDS.    See  Conveyances:  Covenant;  Dd>t. 

reciting  debt,  works  estoppel.    Contracts,  g  40. 
what  words  in  make  a  covenant.    Contracts,  g  165. 
covenant  construed.    Contracts,  g  330. 

procured  by  duress,  when :  when  not.    Contracts,  g§  659,  660,  674. 
delivery  presumed  to  take  place  on  day  of  date.    Contracta,  §  891. 
slight  evidence  of  execution  of,  makes  them  admissible;  condition. of  Taliditj.    Con- 
tracts, ^§  150S-99. 
who  is  the  *'  party  of  the  first  part.*'    Contracts,  g  1604. 
effect  of  alterations  in.    Contracts,  ^  1692-94.    See  Alte^-ation, 
not  sutBcient  as  note  or  memorandum,  when.    Contracts,  g  1827. 

DEFEASANCE. 

in  bill  of  sale,  stranger  cannot  assert.    Contracts,  §  184. 

DEFENSES.    See  Contracts;  Specific  Performance, 

DEFINITIONa 

"account,"  see  "open  account," |xwi^ 

"  after  due  course  of  law.**    Contracts,  g§  196,  249. 

**  all'*  means  a  reasonable  number  only,  when.    Contracts,  g  801. 

in  grant  of  easement,  applies  to  extent,  not  exclusiveneKS.    ContracCSt  S§  lOlO^  1088. 
"all  claims"  means  "all  known  claims."    Contracts.  ^  1097,  1098» 
"and"  substituted  for  *•  or,"  when.    Contracts,  tij^i  871-72. 
"cattle"  includes  hogs.    Contracts,  §§  198,  2oo-5G,  873. 
" claims."  see  "all  claims,"  supra, 

"control"  of  one  railroad  by  another.    'Contracts,  g  1029. 
"course  of  law,"  due,  what    Contracts,  g  106. 
"day."    Contracts,  §  1301). 

"  debts  and  liabilities  of  the  boat."    Contracts,  §  1146. 
"due  course  of  law."    Contracts,  g  196.  • 
"earnings."  aee  **net  earnings," pos^ 

"expenses  "  in  agent's  contract  for  compensation.    Contracin,  g  1038. 
"  expenses  incidental  to  issue  of  bonds.      Contracts,  gg  978,  1024. 
"factory  prices."    Contracts,  g  1036. 
"  hogs,"  cattle  includes.    Contracts,  ^g  108,  2o5-56,  873. 
"  more  or  less."    Contracts,  §  887. 

"net  earnings"  in  agreement  for  preferred  stock.    Contracts,  §  It&B. 
*'  open  account,"  what  not  an.    Contracts,  g  I'd^, 
"or."    Contracts,  g  872. 
"overdrafts."    Contracts,  g  218,  p.  74. 
"  recover  "  means  collect  or  obtein.  when.    Contracts,  g  289. 
"  steamboat  debts."    Contracts,  g  774. 
"  stipulation  "  in  maritime  contracts.    Contracts,  g  885. 
"  ton ; "  effect  of  custom  to  deliver  3240  pounds  for  a.    Contracts,  §  1822. 
"  use,''  of  letter  of  credit.    Contracts,  §  '610, 
*•  writing  obligatory."    Contracts,  g  875. 

DEFRAUDING  THE  GOVERNMENT.    See  Government  Contract9. 

DELAY.    See  Rescission;  Spedflo  Performance, . 
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•  <  « 

DELITBfrr.    feee  Escrow;  Berformanoe;  Sale. 

merely  leaving  with  third  person  not  a.    Contracts,  §  86. 

guarantv  takes  e£fect  on,  when ;  when  acceptance  necessary.    Contracts,  §§  185,  186^ 

208-14. 
presumed  to  take  place  on  day  of  date  of  deed;  -  Contraota,  g  891. 

DEMAND. 

of  vendor  asserting  he  will  not  deliver  is  unoeceiflary.    Contsaots,  §  161. 

and  notice,  when  not  necessary,  see  Quaranties  and  Letters  of  Credit,  8,  e,  d« 

aseumpnt  maintained  without.    Contracts,  §  1188. 

for  more  property  than  necessary,  held  good  pro  tanto.    Contracts,  gg  1834,  1357-61. 

of  performance,  necessity  of.    Contracts,  id.«  gg  1880,  1S59,  1888.  .  . 

unnecessary  in  order  to  maintain  action.    Contracts,  g  18i6, 

DEBCAND  AND  NOTIC&    See  Guaranties  and  Letters  of  Credit,  4. 

DEMURRER. 

amount  of  damages  not  decided  on.    Contracts,  gS  SHS,  1919. 

whether  bill  to  which  damurrer  sustained  retained  for  conlpensatioa*.    Contraots, 

gl486.  "  ' 

DEPENDENT  COVENANTS.   See  Cojistruetion  of  Contracts,  f^ 

DEPOSIT.    See  Banks, 

of  check,  what  is  a.    Contracts,  gg  1810-12« 

DEPOSITION. 

objection  to,  waived  if  not  urged  on  the  triaL    Contracts,  §671. 
of  deceased  witness,  when  admissible.    Contracts,  g  ltt06. 

DESCENT. 

of  land,  controlled  by  lex  rei  sitoR.    Contracts^  gg  12JS6-60. 

DESTRUCTION. 

of  subject  of  contnlct,  as  an  excuse  for  non^performanoe.    Contracts,  §  1447. 

DIFFERENCES.    See  Margins  or  Options. 

DILIGENCE.    See  Specific  Performance. 

creditor  must  show,  toliold  guarantor*    Contracts,  g  807. 

one  taking  note  on  conditional  payment  must  use  due,  to  collect  of  maker.    Contracts, 
g2S9. 

DIRECTORS.    See  Corporations, 

effect  of  their  being  members  of  construction  company,  on  contract.     Contracts, 

g575. 
«Fnat  not  a  ratification  by,  of  void  contract.    Contracts,  §  5741. 
in  illegally  organized  bank,  sustain  no  liability.    Contracts,  g  490. 
liability  for  loan  of  prohibited  amount  by  national  bank.    Contracts,  g  494 
arrangement  to  fc»rm  auxiliary  company,  to  which  valuable  contracts  are  to  be  given  by 
.  corporation,  vdid.    Contracts,  g  648. 

DISCHARGE    See  Alteration;  Contracts;  bftarantiea  and  Letters  of  Credit,  6;  Higher  S^- 
eurity;  ImpossibUity;  Merger.  f. 

of  contract  with  partnership  by  ad mrtting^ew  member,  whetn.    Contracts,  gg  14, 1680. 
controlled  by  the  lex  loci,  see  Cot^ict  of  Laws,  6. 
breach  and  non-performance  as  a  mode  of,  see  Breach;  Performance. 
by  subsequent  illegality  in  thing  to  be  done.    Contraots,  g  1667. 
by  opposite  parly  preventing  performance.    Contracts,  g  1668. 

DISTRICT  OF  COLUMBIA. 

interests  in  land  by  parol,  except  leases  for  three  years,  are  at  will  only.    Contracts, 
gl75o. 

DIVISIBLE  CONTRACra    See  Construction  of  Contracts,  8. 

DIVISION  OF  OPINION.    See  Certificate  of  Diviwm. 

DOCKET  ENTRY.    See  Record. 

DOMICILE. 

law  of  place  of,  how  far  controls  contracts    Contracts,  gg  1192, 1274 

DRAFTS.    See  Bills  and  Notes. 

drawn  against  consignment;  contract  construed.    Contracts,  gg  1,  11-14. 

DRUNEENNESa 

notes  and  trust  deeds  made  by  intoxicated  person  are  voidable.    Contracts,  ^677, 

682-84. 
where  equity   will  relieve  from  contract  induced   by.    Contracts,  gg  682-*84«    See 

gg685-b6. 
occasional  insanity  caused  by,  when  not  fatal  to  contract.    Contracts,  g  687. 
authorities  reviewed  as  to  contracts  made  under.    Contracts,  g  684. 
whether  such  contracts  void,  or  voidable.    Jd, 
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DUE  BILL. 

given  for  lottery  tickets,  when  void.    Contracts,  g  450. 

DtJRESS  AND  UNDUE  INFLUENCE. 

when  compromise  of  disputed  ci^im  not  avoided  for.    Contracts,  §  4S4. 

payment  by  duress  of  Roods,  what,     Contrhcts,  §§  651,  052-55. 

must  be  of  the  plaintiff  himself,  not  another.     Contracts,  ;^  66fS. 

whether  a  defense  on  note,  assigned  to  purchaser  witliout  notice.    Contracts,  §  (HO. 

toliai^  amounts  to  duress.     * 

ihere  must  be  an  illegal  demand,  with  a  present  power  of  making  it  effebtoal. 
ContracU,   ^651.  652-55. 

when  the  payment  is  made  to  obtain  property  which  may  be  illegally  withheld. 
Contracts,  §  658. 

must  bts  power  or  control  over  person  or  property  of  plaintiff.    Contracts,  §  656. 

threats  of  murder,  with  present  power  to  enforce  them.     Contracts,  g  659. 

of  goods,  what.    Contracts,  tig  660-61. 

of  imprisonment,  latter  must  be  unlawful.     Contracts,  g§  663,  665;  see  g  667;  what 
is.  g  664. 

arrest,  removal  and  imprisonment.    Contracts,  g  663. 

settlement  of  accoupt,  by  one  lawfully  arrested,  when.     Contracts,  g  667. 

release  made  by  seaman,  under  apprehension  of  ill- treatment.     Contr-i^icts,  g  671. 

payment  to  redeem  property  improperly  sold  as  salvage,  when.    Couiracis,  g  672. 

payment  by  fraud,  oppression  or  extortion.     Contracts,  g  673. 
tohtit  does  not  amount  to  duress. 

payment  to  present  clotid'efe  title.    Contracts,  §§  651,  654. 

threats  of  criminal  prosecution.     Contracts,  g  '^of. 
.  ^  threats  by  captor  to  destroy  vessel,  when.     Contracts,  g  658. 

mortgage  given  long  after  the  duress  has  ceased,  valid.    Contracts,  g  674.        * 
undue  influence. 

official  authority  illegally  exerted  is.     Contracts.  §  668. 

compulsory  sale  to  Confederate  government,  valid.    Contracts,  g  669. 

a  contract  between  a  clergyman  and  female  member  of  his  church  is  valid.    Con- 
tracts, g  675. 

instance  of,  where  contractor  enfeebled  by  diseasa     Contracts,  g  6i8. 

DUTIES.    See  Internal  Revenue. 

e; 

BASEMENTS. 

g^nc  of  perpetual  right  to  take  iron  ore  construed.    Contracts,  g§  977,  101^-2S. 

held  not  a  conveyance  of  property,  but  an  easement  or  right  of  common.     Con- 
tracts, g  1018. 
<}oes  not  exclude  the  grantor.     Contracts,  §  1014. 

held  to  be  in  gross,  sans  nombre.  and  not  apportionable ;  passes  to  heirs  as  tenants 
in  common.    Contracts,  ^g  1015-16. 
one  heir  cannot  sue  for  his  share.    'Contracts,  ^g  1017,  1020. 
definition  of  **all "  in  such  grant.    Coulracts.  g.^  1010,  1023. 
passes  no  title  to  the  ore  in  presentft  ownership  accrues  onlv  on  exercise  of  right. 

Contracts,  g  1022. 
or  lease  of  water  power,  construed.    Contracts,  g§  1055*-56. 
agreement  between  mill  owners  constnied.    Contracts,  §§  1829,  1851* 

EDUCATIONAL  INSTITUTIONS. 

consideration  for  subscriptions  to.    Contracts,  gg  880,  8$3. 

Election. 

to  terminate  contract ;  abandonment  of  withdrawal  of.    Contracts,  gg  1848-44, 18SS-08. 

EMBARGO. 

as  affecting  performance  of  contract.    Contracts,  g  1435.  , 

EMBEZZLEMENT.    See  Larceny. 

EMIGRANT  COMPANY. 

cpntract  with  a  county  construed.    Contracts,  §  1688. 

EMPLOYEE.    See  Master  and  Servant;  Services. 

ENEMY.    See  Alien  Eneiny. 

KNGINEEP. 

cannot  collect  pay  without  license,  when.    Contracts,  %  470. 

power  of  forfeiture  under  contract  construed.    Contracts,  i%  1910-14. 

ENTIRE  CONTRACTS.    See  Construction  of  Contracts,  8,  .       . 

EQUITABLE  INTERESTS. 

in  land,  subject  to  attachment  in  Maryland.    Contracts,  g  1049.       . 
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EQUITTES. 

assignable  instrument  subject  to.    Contracts,  J$  158. 

payment  by  joint  debtor  gives  him  equitable  interest  in  the  security.   Contracts,  §  10S8. 

EQUITY.    See  Condition  Subsequent;  Contribution;  Estoppel;  Fraud;  Injunction;  Mistake; 
Refoi^iation;  Restraint  of  Trade;  Specific  Perfomianoe. 

actual  damages  only  given  when  penalty  provided.     Contracts,  ^§  2002-2009. 

DO  decree  made  which  will  unduly  require  the  future  care  of  tiie  court  Contracts, 
J5  USD. 

when  time  material  in  contracts;  when  not    Contracts,  §§  107,  108. 
see  Time, 

enforcement  of  contracts  to  make  mutual  wills.    Contracts,  §  139. 

may  compel  delivery  of  insurance  policy,  and  then  decree  specific  performance.  Con- 
tracts,^ i7H. 

construction  of  guaranty  same  as  at  law.    Contracts,  §  278. 

general  rules  as  to  jurisdiction  of.    Contracts,  g  873. 

ri^ht  of  cestui  qite  trust  to  sup;  necessary  parties.    Contracts,  g  277, 

will  not  enforce  an  illegal  consideration.    Contracts,  g  878. 

or  an  illegal  contract.    Contracts,  g  o77. 

will  not  relieve  from  mistake  of  judgment  in  contract.    Contracts,  g  680. 

will  nut  relieve  from  contract  on  tlie  ground  of  intoxication  of  party,  nor  assist  one 
obtaining  such  a  contract.    Contracts,  ^^  685,  6tf0. 
when  rescission  made.     Contracts,  ^g  082-84. 

securities  given  under  gambling  contract  set  aside.    Contracts,  gg  719,  788-42. 

action  at  law  to  recover  share  of  profits  of  illegal  transaction.    Contracts,  ^  784. 

mistake  in  contract  must  be  corrected,  not  shown  by  parol.    Contracts,  g  814. 

when  it  will  construe  a  joint  obligation  to  be  also  several.    Contracts,  g  967. 

contract  partly  executed  upheld,  though  it  might  liave  been  canceled.    ContrAots, 

giiie. 

acceptance  of  substituted  performance  of  oon tract  good,  especially  in  equity.  Con- 
tracts, ^g  I8i9,  18.>l. 

no  relief  when  remedy  at  law  adequate,  see  Specific  Performance. 

whether  a  bill  to  which  demurrer  sustained  will  be  retained  for  compensation.  Con- 
tracts. ^  1485. 

will  not  execute  a  contract  within  the  statute  of  frauds  though  it  be  confessed  by  an- 
swer, when.    Contracts,  g  1776. 

EQUITY  OF  REDEMPTION. 

agreement  to  keep  on  foot,  when  void  under  statute  of  frauds.    Contracts,  g  1 741. 

EQUITY  PLEADING. 

specific  p^^rformance  decreed  under  prayer  for  general  relief.    Contracts,  g  178. 

EQUITY  PRACTICE. 

objections  to  master's  report  not  first  made  on  appeal.    Contracts,  g  579. 

ERROa    See  Instructions;  Writ  of  Error. 

not  prejudicial,,  will  not  reverse  judgment    Contracts,  g  256. 

ESCROW. 

note  deposited  in,  not  valid  until  condition  performed.    Contracts,  g  870. 

delivery  in,  though  obligor  not  privy  to,  and  the  condition  be  an  act  to  be  performed 

by  a  stranger.    Contracts,  g  80. 
nothing  passes  till  condition  performed.    Contracts,  g  81. 
what  amounts  to,  as  to  one  signing  on  condition  of  other's 'signature.    Contract^ 

g§  82.  88. 
a  bond  in.  cannot  be  delivered,  when.    Contracts,  g  84. 
leaving  with  third  person  not  a  delivery.    Contracts,  ^  85.    . 
instance  of  purchase  money  notes  deposited.    Contracts,  g  1163. 

ESTOPPEL. 

a  deed  reciting  a  debt  works  an,  to  deny  debt    Contracts,  §g  10,  40, 42. 

by  insurance  agent  acting  on  circular  as  to  his  compensation.    Contracts,  g  65. 

by  grant.    Contracts,  g  123. 

rule  as  to  interest  on  subject  of  contract  acquired  after  contract  made.  Contracts, 
g  131). 

principal  in  bond  estopped  to  say  he  was  a  surety.    Contracts.  §  154. 

admissions  of  one,  acted  on  by  another,  bind  him.     Contracts,  ^  247. 

of  married  woman,  to  hold  stock  and  yet  repudiate  a  burden  attached  thereta  Con- 
tracts, g  287,  p.  144. 

of  one  taking  profits  of  land,  to  rel^  on  the  statute  of  frauds.    Contracts,  g  429. 

none,  to  assert  invalidity  of  prohibited  contract  with  foreign  corporation,  ContraotSfe 
8  487. 

one  not  notified  of  an  action,  nor  a  party,  not  bound  by  judgment.    Contracts,  g  1001. 

to  claim  non- performance  of  contract;  what  is;  what  is  not.     Contracts,  gg  1390-91. 

admissible  when  it  could  not  have  bi»en  pleaded.     Contracts,  §  IGOl. 

in  pats;  in  court.    Contracts,  §g  1602, 1(M>3. 

by  tacit  encouragement  of  act,  to  exercise  legal  right  inconsistent  therewith.  Con- 
tracts, g  1740. 
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EVICTION.    See  Vendor  and  Purchaser 

EVIDENCE.    See  Burden  of  Proof;  Construction  of  Contracts,  5;  Custom  OiAd  Usage;  Depo- 
sition; Estoppel;  Judicial  Notice;  Presumptions;  Res  Ctestus, 

1.  In  Obnkral. 

8.  Relevakct  and  MjLTmtTALrrr. 

8.  PABor^  TO  Vary  WRiriNa. 

4.  Pbovimob  oy  CoorftT  aRd  Jobt. 

6.  Admbwions. 

0.  EbCPKBT  BVIDENCB. 

7.  Bbst  EyiOENGB. 

1.  In  General. 

receipted  bill  of  parcels  is,  of  sale.    Contracts,  §  68, 

parol,  of  agency,  admissible.    Contracts,  §  114. 

in  action  on  original  consideration  of  a  note,  what.    Coatractd,  §  HM). 

principal  in  bond  .cannot  show  he  is  a  surety.    Contracts,  §  IM.^ 

totter  between  parties,  contemporaneous  with  guaranty,  admissibis.  Cotttmcti;  ^  190, 
224-26. 

what  required  to  charge  a  guarantor.    Contracts,  §  226. 

insolvency  proved  like  any  other  fact     Contracts,  g  228. 

that  guarantee  relied  and  acled  on  guaranty,  admissible.    Contracts,  pp.  97,  96:  ' 

judgment  against  person  indemnilied,  as.    Contracts,  §  821. 

questions  to  ascertain  names  of  persons  to  be  called  to  disprove  case  of  other  puty 
may  be  excluded.    Contracts,  §  8S8. 

discretion  in  allowing  questions  affecting  credibility.    Contracts,  %  S89. 

what  questions  may  be  excluded  as  immaterial.    Contracts,  §  840* 

agreement  to  avoid  testifying,  void.    Contracts,  g  57S» 

opinions  of  non-experts  admissible  as  to  mental  capacity.    Contracts,  g  679. 

of  surrounding  circumstances,  to  show  fraud.     Contracts,  §  7G4a. 

that  article  sold  for  less  than  market  value,  admissible  to  snow  circumstances  of  sale. 
Contracts,  §  778. 

parol  promise  inadmissible  in  covenant.    Contracts,  §  903. 

usage  admissible  as  to  contract  of  life  insurance  agent.    Contracts,  g  934. 

what  admissible  as  to  value  af  patent,  and  whether  certain  contract  was  made.  Con- 
tracts, §§  1029, 1080. 

non-performance  of  contract  admissible  under  general  issue,  when.    Contracts,  g  1892. 

not  reviewed  on  writ  of  error.    Contracts,  §  1465. 

of  terms  of  contract,-  what,  to  authorize  specific  performance.    Contracts,  g§  1512-17. 

when  entries  made  instead  of  court  record,  admissible.    Contracts,  ^'§  1595-96. 

slight,  of  execution  of  deed,  makes  it  admissible.    Contracts,  g  1598. 

effect  of  proof  of  condition  on  which  deed  takes  effect.    Contracts,  g  1599. 

bill  of  particulars  need  not  state  evidence.    Contracts,  §  1749. 

affecting  measure  of  damages.    Contracts,  gg  1898,  1909,  1914-15. 

9.  Relevancy  and  Materiauty. 

inadmissible  on  charge  of  joint  obligation,  to  show  several.    Contracts,  g  19. 
of  special  agreement,  admissible  under  general  counts.    Contracts,  g  84. 
what  may  be  excluded  as  immaterial.    Contracts,  g  340. 

admissibility  of  to  show  recoupment,  in  action  on  building  contract.   Contracts,  §  1907. 
of  rates  of  defendant's  contracts  with  others,  irrelevant  as  to  damages.    Contraota, 
g  1978. 

8.  Pakol  to  Vaby  Wbitinq.    See  Construction  of  Contracts,  5 ;  Custom  and  Usage, 
»       negotiations  merged  in  written  contract.    Contracts,  g  93. 

collateral  agreement  does  not  affect  a  sealed  instrument.     Contracts,  g  101. 

intention  with  which  contract  signed  not  shown.    CX>ntracts,  g  155« 

parol  condition  made  after  sealing,  good ;  before,  not.    Contracts,  g  156. 

fetter  and  acceptance  merge  all  prior  negotiation.    Contracts,  §  I7t5. 

letter  of  credit  to  A  and  C  cannot  be  sliown  to  have  been  intended  for  A  and  R  Con- 
tracts, g^  240,  241. 

as  to  evidence  to  explain  or  contradict  guaranty,  see  Guaranties  and  Letters  of  Credit, 

6,  e. 

latent  and  patent  imbiguities,  see  id.,  and  Construction  of  Contracts, 

letter  indorsed  on  guaranty,  or  correspondence  in  respect  to  it,  admissible.  Contracts, 
g.^  190,  224-26,  288. 

lost  bond  may  be  restored  by  paroL    Contracts,  g  83.),  pw  159. 

mutual  promise  of  co-indorsei*s  to  share  loss  admissible.    Contracts,  g  996. 

consideration  of  Writing  admissible  by  parol,  when.    Contracts,  g  404. 

contents  of  destroyed  grant  admissible.    Contracts,  g  708. 

whether  a  written  contract  may  be  shown  to  have  been  a  mere  wager  by  paroL  Con- 
tracts, §g  710,  719,  738.  725,  789,  748-44. 

agent  contracting  as  principal  in  writing  cannot  ahow  agency  though  disclosed  Con- 
tracts, g  1042. 

receipt  of  withdrawing  member  of  colony  held  a  contract.    Contracts,  g  1122. 

custom  or  understanding  of  merchants  inadmissible  when  language  clear.  Contracts, 
g  1154. 

contract  under  seal  may  be  varied  by  subsequent  parol  agreement.    Contracts^  §  18^1. 
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EVIDENCE,  Pasol  to  Vary  WRiTiNa— continued.   - 

inadmissible  to  show  time  of  performanoe  when  it  Is  not  mentioned;  reasonable  time 

controls.    Contracts,  §  1881. 
fraud  in  the  consideration  of  sealed  instniment  inadmissible  in  action  at  law.    Con- 
tracts. §  1587. 
otherwise  as  to  fraud  in  execution.    Contracts,  §  1588. 
the  ordinary  rule  that  parol  evidence  is  admissible,  except  between  the  parties  to  the 
instrument,  is  inapplicable  under  the  statute  of  frauds.    Contracts,  g  1848. 

4.  Provincb  of  Coubt  and  Jury.    See  Instructions, 

whether  letters  make  a  contract  is  for  the  court.    Contracts,  ^  179. 

question  of  reasonable  time  for  jury.    Contracts,  §  8S3. 

so  of  reasonable  notice  of  failure  of  principal  to  guarantor.    ConCraot8»  §  270; 

construction  of  guaranty,  when.    Contracts,  g  288. 

verdict  directed  on  plaintiffs  opening;  statement.    Contracts,  g  540* 

when  construction  of  contract  for  court,  when  for  jury.    Contracts,  g^  777-80. 

question  whether  contract  entire  or  divisible  for  jury,  when.     Contracts,  g§  029, 

933-84. 
whether  ajzrreement  dosed  is  for  jury.    Contracts,  §  1007. 
value  of  patent  is  for  jury.    Contracts,  §§  981,  1029-82. 
the  construction  of  written  evidence  is  for  the  court     Contracts,  g  1808. 
whether  check  received  by  bank  as  a  deposit  is  for  jury.     Contracts,  g  1811. 
fact  of  alteration  for  jury ;  materiality  thereof  for  court    Contracts,  g  1709. 
whether  contract  executed  under  statute  of  frauds  is  for  jury.    Coptracta,  g  1789. 

8.  ADMI88IOK8. 

of  notice  to  guarantor,  of  acceptance  of  gpiaranty,  what  not.    Contracts,  g  228»  p.  87. 
•  insolvency  may  be  shown  by.    C>}n tracts,  g  228. 
of  debt' by  guarantor,  when  a  waiver'  of  notice  of  acceptance  of  guaranty;  when  not 

Contracts,  .^^  281-88. 
acted  on,  are  binding.    Contracts,  g  247.    See  EatoppeL 
of  counsei.  in  open  court  effect  of.    Contracts,  g  540. 
of  officers  of  corporation  defendant  inadmissible,  when.    Contracts,  g  1027, 
of  attorney  of  corporation,  that  taatnuiient  is  its  deed.    Contracts,  %  la(^7« 

&  Expert  Evidence. 

inadmissible  to  explain  guaranty  when  the  language  is  plain.     Contracts^  gg  770, 

771-76. 
usually  admissible  to  explain  technical  terms.    Contracts,  g  77L 

7.  Best  Eyidencb. 

partnership  shown  by  paroL    Contracts,  g  775« 

EXCEPTIONS. 

in  contracts,  how  construed.     Contracts,  g  864. 

must  be  material  to  affect  decision.    Contracts,  g  1906* 

EXCHANGE. 

what  not  a  contract  of,  under  law  of  Loaiaiana.    Contraots,  g  890. 

EXCUSE.    See  Performance,  4. 

EXECUTED  CONSIDERATION.    See  Cansideraikm,  6. 

EXECUTED  CONTRACTS. 

and  acted  on  by  parties,  not  incomplete.    Contracts,  g  24. 

purchaser  of  notes  with  notice,  protected  so  far  as  contract  executed,  when.    Con- 
tracts, g  481. 
*    courts  will  not  interfere  with,  though'  illegal.    Contracts,  gg  4.33-88.    See  g  482. 

assignment  of  Interest  in  illegal  executory  contract  valid  as  to  assignor.     Con- 
tracts, (ig  457-58. 

how  far  remedies  given  on  illegal.    Contracts,  g^  483-84,  594. 

illegality  in.  must  be  pleaded.    Contracts,  g  648. 

rights  under  contract  creating  a  monopoly  protected.    Contracts,  g  700. 

account  of  profits  between  parties  to  illegal  executed  stock  transaction.    CoDlracts, 
gg  714,  738-84. 

though  fraudulent,  upheld  how  far.    Contracts,  g  768b 

upheld,  though  equity  might  have  canceled.    Contracts,  g  1116. 

whether  contract  executed  is  for  jury,  when.    Contracts,  g  1 789. 

not  within  the  statute  of  frauds,  see  Statute  of  Frauds. 

ultra  vires  payment  by  city,  valid.    Contracts,  g  491. 

valid,  thougli  illegal ;  national  bank  may  retain  securities  illegally  received,  when. 
Contracts,  g  4^. 

a  grant  is  an.    Contracts,  g  198. 

cannot  be  objected  to  by  stranger.    Contracts,  g  181. 

cannot  be  resmnded,  whea    Contraots.  g  188C 
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« 

EXECUTION.    See  Attachment;  Judicial  Sales;  Sheriffs'  Sales. 
agreement  not  to  issue,  considered.    Ck>ntractjt.  g  144. 

sale  on  credit  not  a  satisfaction  or  novation  in  L'>uisiana.    Contracts,  §  145. 
laws,  concerning,  are  part  of  contracts.    Contracts,  g  849^ 

governed  by  tlie  lex  fori  of  the  judgment     Contracts,  g§  1173.  ll$S-89.    See  g  1254. 
sale  on  prevents  specific  performance,  when.    Contracts,  ^  1455,  14Stt-87. 
promise  by  stranger  to  pay  claim  on  release  of,  valid.    Contracts,  gg  1196,  1777. 

EXECUTOR. 

covenant  in  conveyance  by,  construed.    Contracts,  §  830. 

EXECUTORS  AND  ADMINISTRATORS. 

sale  by  license  of  court  not  judicial,  but  ministerial,  sale.    Contracts,  g  1771. 

it  is  a  gross  breach  of  trust  to  turn  over  assets  to  be  managed  by  the  administrator's  firm. 

Contracts,  §^  535,  5tt5-tt<S. 
contract  to  pay  surety  part  of  compensation,  valid;  agreement'  towards  purchases  by 

themselves,  void ;  contract  with  heir  to  divide  properly  if  will  held  void,  invalid. 

Contracts,  g^  635-37. 
making  sale,  cannot  sign  memorandum  for  vendee.    Contracts,  g  1760* 

EXECUTORY  CONTRACT.    See  Contracts. 

EXHAUSTING  REMEDIES.    See  Guarantiee  and  Letters  of  Credit,  8. 

EXPERT  TESTIMONY.    See  Opinion;  Evidence,  6. 

EXPRESS  COMPANY. 

not  liable  for  delay,  when.    Contracts,  g  1411. 

specific  performance  of  transportation  contracts.    Contracts,  §g  1450,  1460-04, 1541. 

EXPRESS  WARRANTY.    See  Warranty. 

EXTENSION  OF  TIME.    See  Principal  and  Surety. 

construction  of,  of  performance.    Contracts,  g  1385. 

on  mortgage,  not  within  tlie  statute  of  frauds.    Contracts,  g  1811. 

as  a  consideration.    Contracts,  g  391. 

EXTORTION. 

payment  by,  may  be  recovered  back.    Contracts,  g  673. 

EXTRA  WORK.    See  Building  Contracts. 

what  is,  under  certain  bridge  contract     Contracts,  §  888. 

claims  for,  how  supported;  how  not     Contracts,  JS^  126,  137,  1128,  1127. 

quantum  meruit  for.  rule  ot  damages.    Contracts.  gj5  1972-74.  " 

no  action  for,  on  building  contract,  when.     Contracts,  g  19{^7« 

EXTRINSIC  EVIDENCE.    See  Evidence,  8. 


F. 

FACTOR.    See  Agency;  Broker;  Margins  or  Options. 

previous  authority  by,  to  draw  on  him,  is  an  acceptance.    Con1;racts,  §  314, 

FAILURE  OF  CONSIDERATION.    See  Consideration,  8. 

FALSE  REPRESENTATIONS.    See  Fraud;  Fraudulent  RepresentoHona. 

FAMILY  SETTLEMENT.    See  Marriage  Settlement. 
of  disputed  claims,  upheld.    Contracts,  g  437. 

FATHER.    See  Parent  and  Child. 

FELONY.    See  Compounding  Felony. 

FENCK    See  Adverse  Possession;  Boundary, 

FIDUCIARY  RELATION.    See  Constructive  Fraud;  Trustee. 

FIXTURES. 

telegraph  poles  may  retain  their  personal  character,  by  agreement    Contracts,  §  701. 

FORBEARANCE.    See  Consideration,  2. 
as  a  consideration.    Contracts,  g  390, 

FORECLOSURE. 

effect  on  previous  contracts  of  mortgagor;  ratification.    Contracts,  S^  1148.  1154.  1189. 
117L  oo         .         .         . 

FOREIGN  CORPORATION.    See  Insurance. 

doing  business  before  appointing  agent  when  illegal;  contracts  Toid.    Contracts,  g  487. 
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FOREIGN  COUNTRY.    See  Aliem. 

unreasonable  usaf^e  of»  as  to  sale  by  sample,  held  valid.    Contracts,  §  1830. 

FOREIGN  LAW.    See  Conjiiot  of  Laws. 

whetber  contract  violating  is  valid.    ContractSi  §^  488,  039. 

FOREIGN  OFFICER.    See  Sale. 

FORFEITURES    See  BwUdiiig  Contraots;  Meamre  of  Dfimarfen. 

strictly  construed ;  waived  on  flight  evidence.    Contracts,  ^  860. 

provisions  for  retaining  part  of  contract  ^ioe  to  insure  performance,  construed.  Con- 
tracts. ^§  1572.  1578,  1007,  1011-18.  1035. 

of  contracts,  waiver  of.    Contracts,  g  1054. 

in  contract,  declared  by  mistake,  binding;  otherwise  if  fraudulent.  Contraot8« 
6§  1010-18. 

FORGERY. 

effect  as  to  bona  fide  bolder.     Contracts.  §  707. 

suit  on  forged  note  befoi*e  due  as  disaffirniauce  of  the  note,  when.    Contracts,  g  1500. 

FORM.    See  Contracts;  Guaranties  and  Lsttera  of  Credit;  Seal;  Statute  of  Frauds, 

when  mutual  and  dependent  covenants  must  be  signed  by  eaoh.     Contnvcts,  g  53. 

a  contract  need  not  express  the  circumstances  under  which  it  is  made.    Contracts, 

«  102. 
of  assignment  of  claims  against  the  Unittnl  Stat(^s.     Contmets.  g  550. 
of  action,  determined  by  lex  fori,  see  Conflict  of  LatM.  4,  5. 
of  contracts,  generally  determined  by  lex  loci  contractus,  see  Id,,  0. 

FORMER  RECOVERY. 

not  a  bar,  when.    Contracts,  g  1910. 

FRAUD.    See  Fraudulent  Representations;  Rescission, 

account  stated  n<tt  impeached  except  for,  or  mistake.    Contracts,  g  45. 

fraudulent  representation  of  credit  of  another  is  actionable.    Contracts,  g  875* 

contracts  in  fraud  of  the  laws  of  a  state  are  invalid  everywhere.    Contracts,  g  850.« 

inadequacy  of  considenition  a  badge  of.    Contracts,  g  411. 

secrecy  a  badge  of;  **  log-roLin&c**  is  fraudulent.    C  >ncracts,  jig  557-58. 

in  sending  inferior  goods,  by  seller.    Contracts,  g  140(5. 

what  is  not,  under  act  of  1880,  as  to  purchase  of  public  lands.    Contracts,  g  504. 

contract  to  ni.ike  fraudulent  pre-emption,  void.    C<mtra'*ts,  g  030. 

contract  in  fraud  of  foreign  law  is  valid  here.    Contracts,  *g  039. 

payment  procured  by,  recovered.    Contracts,  g  07'1 

contract  by  clergyman  with  female  church  member  upheld.    Contracts,  g  075. 

instance  of,  wliere  contractor  enfeebled  by  disease.     Ciintracts.  g  088. 

waiver  of,  is  a  que.stion  of  fact ;  party  must  have  actual  knowledge  of  the  fraud  in  order 

to  waive  it.    Contracts,  g.;^  750.  752-55. 
after  knowledge  of,  party  seeking  to  rescind  must  act  promptly.     Contracts,  gg  754--a5. 
money  paid  on  contract  induced  by  fraud  may  be  recovered  back,  though  the  contract 

be  illegal.     Contracts,  gg  751.  756-^. 
instance  of  procuring  payment  of  insurance  by.    Contracts,  g  760. 
it  is  a  badge  of,  that  the  party  charged  does  not  produce  witnesses  easily  producible  by 

him.     Contracts,  g  760. 
rentiers  contract  voidable,  not  void.    Contracts,  g  701. 
waiver  of,  by  taking  bont^dt  of  the  contract.    Coatraots,  g$  702-03. 
agi-eemeut  to  prevent  comp.^tition  at  public  lan<]  Male  is  fraudulent    Contracts,  g  704. 
contract  of  odicer  may  be  void  for.    Contnicts,  g  7G4a. 
instance  of  contract  void  as  a  fraud  on  the  government.    Contracts,  g  7046. 
misrepresentation  of  what  the  party  should  know,  or  as  to  legal  effect,  is  not.    Con- 
tracts, g  705. 
misrepresentation  as  to  future  acts,  not.    Contracts,  g  700. 

forging  name  of  third  per.<iou  to  give  note  greater  negotiability,  is.    Contracts,  g  707. 
^nM!onslderation  of  sealed  instrument  not  set  up;  otherwise  of  fraud  in  execution. 

ContracU,  g  708. 
not  considered  in  action  for  damages  for  breach  of  contract.    Contracts,  g  709. 
in  formation  of  contract,  shown  by  parol.     Contractus  g  811. 
release  to  one  joint  debtor  obtained  by,  does  not  affect  his  liability  to  the  other  promisee. 

Contracts,  g  if05. 
in  consideration,  contract  not  specifically  enforced.    Contracts,  g  1509. 
nor  where  it  would  operate  as  a  fraud  on  third  persons.    Contracts,  g  1537. 
repudiatioDpof  contract  for.  must  txi  total.    Contracts,  g  1501. 

waiver  or  ratitiration  by  delay  in  rescinding.    Contracts,  gg  750,  752'-55y  703,  1199, 
1500.  1579,  1018. 
by  offer  to  perform,  on  performance  of  condition,  when.    Contracts,  %  1055. 
in  consideration  of  sealed  instrument,  not  shown  at  law;  otherwise  of  fraud  in  ezecu- 

tion.    Contracts,  g,^  1587-N8. 
cancellation  of  contract  by,  inoperative.    Contracts,  g  1028. 
alteration  induced  by,  not  material    Contracts,  g  1079. 
effect  of  fraudulent  <ieolaration  of  forfeiture  of  contract,  by  engineer.     CoolriiGta, 

gg  1910-14. 
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FRAUDULENT  REPRESENTATIONS.    See  Fraud. 

to  Kuarantor,  do  not  release  him,  when.    Contracts,  g  305. 

of  credit  of  another,  actionable.    Contracts,  §  275. 

money  procured  by,  may  be  recovered  back,  though  the  original  contract  be  in  valid  as 

unauthorized  or  illegal.    Contracts^  g  758. 
as  to  one  part  of  contract,  do  not  affect  the  other,  if  separable.    ContractSy  %  1080. 

FREEDMEN.     See  Slaves. 

agreement  to  prevent  liberation  of,  v<Md.    ContractSi  §6iO, 

FREEHOLD.    See  Fixtures. 

FREIGHT.    See  Bill  of  Lading;  Carriers. 

promise  to  pay  in  order  to  obtain  delivery,  valid.    Contracts,  §  406. 
assignee  of  bill  of  hiding  liable  for.     Contracts,  g  407. 
damages  for  breach  of  contract  for.    Contracts,  g  1903. 

FUND.    • 

agreement  to  pay  for  services  out  of,  will  not  create  lien  thereon*    ContractB^  g  $49. 

FUTURE  DELIVERY.    See  Margins  or  Options, 

G. 

GAMING.    See  Illegality;  Margins  or  Options. 

judgment  on  gaming  debt  valid,  when.    Contracts,  g  51U 

wagers  not  enforced ;  valid  at  common  law,  if  not  against  public  policy;  **put8*'  void. 
Contracts,  g§  589-95. 

GENERAL  ISSUE. 

«.  non- performance  admissible  under,  in  assumpsit,    Oontracts^  §  130di 

GEORGIA. 

public  sale  held  void.    Contracts,  g  485. 

threats  of  criminal  prosecution  ai*e  not  duress  in.    Contracts,  g  657.  \ 

promises  to  marry  are  within  statute  of  frauds.    Contracts,  §  18211. 

GOLD. 

contract  with  price  depending  on  price  of,  construed.    Contracts,  gg  979,  lOtSL 

GOOD  CONSIDERATION.    See  Congideraticm,  4 

GOOD  FAITH.    See  Bona  Fide  Holder;  Bona  Fide  Purcfiose;  Conflict  of  JAws,  8|  '^ 

GOODS. 

duress  of,  see  Duress  and  Undue  Ii^fluence* 

GOVERNMENT.    See  Claims;  United  States. 

~  m  * 

GOVERNMENT  CONTRACTS. 

agreement  for  compensation  for  procuring  sale  of  ^arms,  T^df  cases  citdd«  Contracts. 
g5§  517,  5«8-3a.  ' 

courts  will  take  judicial  notice  of  illegality  of  such  contracts,  whezfever  it  aopears. 
Contracts,  §§  518,  641),  54^. 
agreement  to  nse  personal  influence  with  public  agent  to  procure.  iav4)td.    Coaltacts. 
^g  519,  544-45. 

contract  for,  leading  to  attempt  to  defraud  government,  void.    Contracts;  §g  520,  54S. 
collusion  of  goveiTiment  agent  avoids  contract.    Contracts.  ^  7646. 
a  construction  consistent  with  law  favored.    Contracts,  §  83(S.  -  ' 
sale  of  granite  construed.     Contracts,  gg  980,  1028. 

construction  of  ship-building  contracts ;  when  title  passes.    Contracts*  gg  885,  t<l87-88L 
for  supplying  rations,  construed.    Contracts,  gg  1069-71. 
with  carrier,  for  transportation,  construed.    Contracts,  g  1108. 
for  construction  of  aqueduct,  construed.    Contracts,  g  1136. 
for  supplying  barley;  rescission;  breach.    Contracts,  g^  1681, 1852-^ll.   > 
for  building  embankment,  construed;  also  for  carrying  mdiilt.    Contracts,  8^  188S. 
1854^6,1415.  *^ 

GOVERNMENT  OFFICERS.    See  Government  Contracts;  Officers. 

GRANT.'  See  Conne^noes;  Easements. 

executed  consideration  will  sustain.    Contracts,  g  429. 
erasure  of  consideration  has  no  eifect.  when.    Contracts,  g  708. 
an  executed  contract;  estoppel  by.    Contracts,  g  126. 
cooatrued  against  grantor,  in.  doubtful  case.    Contracts,  g  865, 
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GUARANTIES  AND  LETTERS  OF  CREDIT. 

1.  In  QwmEAU, 

%.  FoAMATioif  ov  ma  Ck>irrKAOT. 

a.  QiBneraUy, 

h.  Acceptance. 

e.  Consideration, 
8.  RioHTa,  Dmss  A2n>  RniEDiaB. 

a.  GeneraUy. 

^.  Exhatuiing  other  rtmediee. 

e.  Demand. 

a.  Notice, ' 

4.  AaaiQinasn  or  RiaHTS  and  RraoDm. 

5.  CovBTRvanoyi  avd  brrsBPRETATioif. 

o.  Oenerallif. 

b.  Continuing, 

e.  Time  of  taking  effect, 

d  Scope  or  extent. 

e.  Queeiione  of  evidence, 

6.  TSBXIVATIOH  Alio  DlSCHABOS. 

1.  Ik  Qbnerau 

whether  a  guaranty  exists,  or  merely  an  agency,  bow  determined.    Contracts,  g  214. 
when  goods  bought  in  guarantor's  uame»  it  is  an  agency,  when.    Contracts,  gg  187, 

215,  210. 
guarantor  liable  for  purchase  from  B.  on  letter  to  A.,  when.    Contracts,  §g  215,  217. 
effect  of  mistake  of  guarantor  as  to  his  liability,  and  his  acting  thereon.    Contracts, 

$223. 
evidence  (hat  the  gftarantee  relied  on  the  guaranty  admissible,  bat  not  to  construe  it. 

Contracts,  pp.  97.  98. 
indorsed  on  bond,  has  the  consideration  of  bond ;  is  negotiable  if  bond  is.    Contracts, 

6g  105,  242-48. 
ya4id  if  on  sulficient  consideration.    Contraotn,  §  415.  | 

ordinary  mercantile  guaranty  explained ;  it  is  not  negotiable.    Contracts,  §  248,  p.  107. 

guaranty  of  note  in 'payment  of  wager,  valid,  when.      Contracts,  §  715. 
Istlhction  betihreeh'guaranty  of  paper  and«of  credit.    Contracts,  g  243. 
whether  construction  strict  or  liberal.    Contracts,  §§212,  234,  251. 
of  collection;  authorities  cited.    Contracts,  g  250. 
to  pay  '*  after  due  course  of  law,"  construed.    Contracts,  §  249. 
guarantee  not  bound  to  see  to  application  of  funds  by  agent  of  guarantor.    Contracts, 

§  259. 
of  future  advances,  does  not  cover  loans  to  partner  after  dissolution.    Contracts,  g  268. 
application  of  payments  to  loans  under  guaranties.    Contracts,  g$  2(^. 
fraudulent  recommendation  of  credit  without  guaranty,  actionable.    Contracts,  §275. 

cUiter  of  mistaken  representation.    Contracts,  g  276.  * 

instance  of,  of  quality  of  machinery,  and  of  its  delivery,  etc.    Contracts,  ^  809t 

27*-80. 
that  stock  shall  be  worth  par  at  certain  date,  not  illegal.    Contracts,  §  564. 
stockholders  in  national  banks  are  principals,  not  guarantors.    Contracts,  §§  204.  287. 
when  a  iirm  treajted  as  a  guarantor,  of  bills  drawn  by  one  member.    Contracts,  g  liOtf. 
when  guarantor  not  liable  for  money  had  and  received.    Contracts,  ^  810. 
aecurity  to  guarantor  on  one  debt,  paid,  not  held  as  security  for  another.    Contracts, 

8  311. 
of  payment  by  a  city,  of  notes  for  work  on  streets,  construed.    Contracts,  g  813. 
where  a  previous  authority  to  draw  amounts  to  an  acceptance.    Contracts,  $$  814. 
construction  of  authority  to  draw  on  either  of  two  persons.    Contracts,  g  315. 

of  agreement  as  to  whether  letter  of  credit  has  been  used.    Contracts,,  g  819. 
of  authority  to  dispose  of  property  in  payment  of  debt.    Contracts,  g  329. 

2.  Formation  of  the  Contract. 

a*  Generally. 

need  not  be  addressed  to  any  particular  person.    Contracts,  g§  197,  254. 
II.  Acceptance,    See  ^coepfancs. 

whether  notice  of  to  guarantor  necessary ;  cases  cited.    Contracts,  §g  208,  $2% 

25  7-6  J. 
notice  of  acceptance ;  is  necessary  only  when  the  letter  of  guaranty  amounts  to  an 
offer  to  guaranty.    Contracts,  g,^  209,  297. 
unnecessary  to  unconditional  guaranty;  instance.    Contracts,  g  210. 
and  to  a  guaranty  of  existing  debt,  or  guaranty  on  new  consideration.    Con- 
tracts, g  209.    . 
by  performance  of  the  consideration.    IcL 

it  may  be  laid  down  as  a  mere  question  of  law,  that  notice  is  essential.    Con- 
tracts, g  214. 
unnecessary  when  purchase  made  in  guarantor's  name  and  approved  by  (lim. 

Contracts,  gg  215,  216. 
instance  of  an  offer  in  which  notice  was  required.    Contracts,  g  218, 
certain  admission  held  n  )t  to  be  evidence  of.    Contracts,  g  223,  p.  ^7. 
essential  when  guaranty  is  of  draft  thereafter  to  be  drawn.    Coniraota,  gS  190, 
224-227. 
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GUARANTIES   AND  LETTERS   OP   CREDIT,  Formation  of  the  Contbaot,  Awf^ 
ance — continupd. 
notice  of  acceptance;  wholly  unnecessary  on  guaranty  of  existing,  not  future, 
demand.    Uontracts,  ^^  2^6, 800. 
need  not  be  technical  or  written ;  must  be  given  within  reasonable  time.    Con- 
tracts, gg  223,  2^0. 
mistaken  admission  of  liability  not  a  waiver  of.     Contracts.  ^*  231. 

aliter  of  acknowledgment  of  debt  without  tnistake.    Contracts.  ^•282. 
promise  to  pay  on  condition  rejected  by  creditor,  not  a  waiver. of.    Contracts, 

§233.  ^^ 

netressary  when  the  transaction  is  prospective  only.    Contracts,  ^'§  297,  299, 

800. 

C.  Consideration.    See  Consideration,  1,  3. 

nominal,  is  sufficient.     Contracts,  s^  211. 

original,  between  creditor  and  principal ;  new,  1>etween  guarantor  and  g^narantee. 
Contracts.  ^^  209.  242,  291. 

a  guaranty  on  a  bond,  mide  t)efore  its  deliveiy,  supported  by  consideration  of  bond. 
■     Contracts.  §§  195,  242-48,  876. 

guaranty  made  after  deliverv  of  instrument  guarantied  must  have  a  distinct  con- 
sideration.   Contracts.  §§  243»  291,  375. 

a  valuable  one.  however  sm  ill.  sufficient.    Contracts,  §§  300,  2C%  8a=>-«3. 

words  "for  value  received "  are  prima  facie  sufficient.    Contracts,  §  292, 

acting  on  contidence  in  guarantor.    Contracts,  g  887. 

8.  RiQBTS,  Duties  and  Remedies. 

a.  Generally, 

power  of  corporation  to  make  guaranty  need  not  be  pleaded,  when.    Contracts, 

^244. 
guarantor  generally  bound  to  same  extent  as  principal.    Contracts,  §  278* 

b.  Exhausting  other  remedies. 

on  guaranty  of  ultimate  payment  of  securities,  plaintiff  must  first  exhaust  the 

remedies  thereon.     Contracts,  §§  184,  207. 
guaranty  to  pay  ** after  due  course  of  law;''  suit  must  be  brought  against  principal, 
though  insolvent.    Contracts,  §^  196,  249-53. 
means  only  a  timely  and  regular  proceeding  to  judgment  and  execution.     Con- 
tracts, ^'253, 
what  laches  excuse  guarantor,     /d.,  p.  113. 
when  legal  proceedings  against  principal  essential.    Contracts,  %  807. 

C  Dentand  of  principal. 

distinction  between  suretyship  and  guaranty;  demand  and  notice  unnecessary  in 

the  latter.     Contracts,  g  223. 
unnecessary,  when  guarantor  not  prejudiced  by  failure  to  give.    Contracts,  §§  191, 

227-33.  . 

held  necessary.  Contracts,  ^  227,  237;  but  see  §229,  where;  in  the  same  case, 
insolvency  of  principal  held  to  excuse.    See  •i^  801. 

BO  on  guaranty  of  contract  to  deliver  goods.     Contracts,  §  394. 

necessary,  at  expiration  of  credit.     Contracts,  ?$  299. 

BO  when  guarantor's  liability  depends  on  collateral  act  by  principal.  Contracts, 
§  398. 

demand  and  notice  necessary  on  guaranty  of  note,  unless  principal  insolveilt.  Con- 
tracts, (^  801. 

<L  Notice  to  guarantor, 

of  default  of  principal,  failure  by  guarantee  to  give  i^  a  defense  only  when  loss 

occurs.    Contracts,  g.:$  191.  218,  223,  227,233. 
whether  reasonable,  a  question  for  jury.    Contracts,  g  270. 

necessary,  of  amount  of  guarantor's  liability,  at  close  of  transaction.    Contracts, 
gS'  223,  23«,  298. 
of  alterations  in  contract  with  principal.    Contracts.  g§  219,  220. 
of  demand  on  principal,  when.    Contracts,  §^  227,  298;  but  see  g  230,  where, 

in  the  same  case,  insolvency  of  principal  held  to  excuse.     See  g  801. 
of  sum  due,  when  continuing  guaranty  is  closed.     Contracts,  g  230. 
of  sum  finally  advanced.     Contracts,  g§  199,  257-00,  299. 

of  failure  of  principal,  on  guaranty  of  contract  to  deliver  goods  on  a  day  cer- 
tain.    Contrairts,  g  294.  f 
of  credit,  when  the  credit  is  neither  absolute  nor  definite.  Contracts,  g  295. 
of  demand  in  guaranty  on  note,  unless  principal  insolvent.    Contracts,  g  801. 
unnecessary;   immediate  notice  of  amount  of  purchases  under  letter;  caaes  re- 
viewed.   Contracts,  gg  221-23. 
of  future  and  successive  advances  on  continuing  guaranty.    Contracts,  §327. 
or  on  ordinary  guaranty.    Contracts,  g  2^6. 

of  each  acceptance  under  continuing  guaranty.    Contracts,  §  230. 
to  one  indorsing  notes  for  collection,  or  as  collateral.     Contract8>  §  271. 

4.  Assignment  of  Rights  and  Rbxedies.    See  Assignment.  \ 

a  guaranty  written  on  a  negotiable  instrument  is  itself  negotiable.    ContractB,  gg  196, 
242-48. 
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of  debt,  from  creditor  to  guarantor,  valid,  if  as  security ;  but  a  payment  by  guarantor 
extinguisbes  tbe  debt.    Contracts,  g  1SU4. 

by  pnrchase  of  interest  of  guarantor  in  property  connected  with  the  contract.  Con- 
tracts, §  820. 

ft.  Construction  and  Intebfretation.    See  Construction  of  Contracts. 

0.  Qenerally, 

distinction  between  suretyship  and  guaranty  of  ultimate  payment.     Contracts, 
§  20B, 
between  absolute  guaranty  and  an  offer  to  guaranty.    Contracts,  g§  SO^IO. 

is  to  be  liberaL    Contracts,  ^'  813,  234,  207;  but^ae^  ^  251,  »08. 

agency  or  guaranty  ?  how  determined ;  instance  of  agency.    Contracts,  g§  214-KI. 

a  guaranty  limiting  the  period  of  purchase  does  not  limit  the  term  of  credit. 
Contracts,  g  221. 

correspondence  and  other  evidence  may  explain  and  apply.    Contracts,  g  2S8. 

contemporaneous  letter,  written  on  a  guaranty,  admissible,  when.  Contracts, 
S5g  190,  224-20. 

are  construed  by  the  intention  of  the  parties.    Contracts,  §  224. 

but  not  by  the  construction  or  reliance  of  the  guarantee.    1  Contracts,  pp.  97,  98. 

of  debt,  V  after  due  course  of  hiw.'*    Contracts,  ^g  190,  249-58. 

*'  cattle,*"  in  guaranty,  held  to  include  ho;^.    Contracts,  ^  255. 

for  definite  amount,  not  extended  beyond  it;  instance.     Contracts,  §g  199,  257-00. 

instance  of  unconditional  guaranty.    Contracts,  §  257. 

of  advances  to  firm,  does  not  cover  loans  to  one  partner  after  dissolution.  Con- 
tracts. ^  208. 

intention  to  be  bound  for  another's  debt  must  be  clear;  mere  recommendation  to 
confidence  not  enough.    Contracts,  ^g  *iOI,  272-77. 

same  at  law  and  in  equity.    Contracts,  §  272. 

instance  of,  indorsed  on  contract  to  deliver  machinery.     Contracts.  %%  202,  27^80. 

mercantile,  limited  by  recitals  in  restraint  of  genetal  wonls.    Contracts,  g  281. 

general  words  not  so  restrained  as  to  lead  to  unmeaningness;    Contracts,  g  285. 

the  most  probable  and  natuitil  conduct  should  be  ascribed  to  the  parties.  Con- 
tracts, g  280. 

general  rules  of;  cases  cited.    Contracts,  §^  285-80. 

ail  surrounding  circumstances  and  facts  are  to  be  considered.  Contracts,  gg  202, 
288. 

of  guaranty  to  A.  against  debts  of  former  firm  paid  by  his  firm  and  not  by  him. 
Contracts,  gg  280,  2ft0. 

guaranty  of  paper  payable  at  bank  does  not  cover  paper  not  there  payable.  Con- 
tracts, ^  293. 

of  a  bond,  may  impose  obligations  distinct  from  those  in  the  bond.  Contracts, 
g  802. 

instance  of ;  suit  against  principal  held  necessary.    Contracts,  g  807. 

of  guaranty  by  a  city,  of  notes  for  work  on  streets.    Contracts,  g  312. 

held  to  be  of  payment,  not  of  collection.    Contracts,  g  818. 

of  letter  of  credit,  creating  no  debt,  but  only  authority  to  create  ona  Contracts, 
S  817. 

instance  of  joint  and  several.    Contracts,  §  958. . 

guaranty  of  interest  by  railroad  held  an  original  undertaking.    Contracts,  g  1141. 

guaranty  of  city  bonds  held  to  extend  to  interest.    Contracts,  g  1144. 

E;tter  of  credit  made  by  agent  of  English  firm  in  Boston,  governed  by  law  of  Mafr^ 
sacbusetts.    Contracts,  g  1288. 

b.  Continuing, 

agreement  to  be  responsible  '*at  anytime."  for  advances  mode  "from  time  to 
.  time,"  is  a.    Contracts,  gg  194,  227,  284,  289. 
instances  of,  cited.    Contracts,  g  284,  p.  100.    bee  g  208. 
instances  where  guaranty  held  not.    Id,,  p.  101. 
notice  to  guarantor  of  eacii  acceptance  not  necessary,  but  only  of  final  sum  due. 

Contracts,  g  280. 
all  guaranties  presumed  not  to  be.    Contracts,  g  202. 
second  loan  on  diiferent  terms  may  be  made.    Contracts,  g§  200,  207->71. 

c  Time  of  taking  effect 

when  on  delivery ;  when  only  on  notice  of  acceptance.    Contracts,  gg  185,  208-18. 

d.  Scope  or  extent;  parties.    See  Contracts, 

guarantor  liable  for  purchase  from  B.,  on  letter  to  A.,  especially  if  he  ratifies  the 
change.    Contracts,  gg  2 15,  2 1 7. 

guaranty  on  bonds  to  whoever  may  take  them,  valid.    Contracts,  g  809. 

promise  to  accept  bills,  designed  to  be  shown  to  third  persons,  construed.  Con- 
tracts, g  816. 

e.  Questions  of  evidence, 

the  policy  of  extending  exceptions  to  the  statute  of  frauds  disapproved.    Contracts, 

g  240. 
letter  of  credit  to  A.  and  C.  not  shown  by  parol  to  have  been  intended  for  A.  and 
B.     Contracts,  gg  194,  241. 
no  ambiguitv  exists  in  such  a  cisuie,  latent  or  patent    Contracts,  g  240. 
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GUABANTIES  ANB  LETTERS  >  OF  ORfipi^v  Coms'RIUCItion  and  Imteefbetation^  Qim»- 

tions  of  evidence — contioaed. 
all  facts  and  circumstances  go  to  the  jury  on  the  question  of  intent^  Gontracta^ 

§288. 
expert  testimony  inadmissible  to  explain  when  language  clear.    Contracts,  §§  T70, 

771-7C. 

0.  Termination  AND  DiscHAROB. 

by  failure  to  give  notice,  exhaust  remedies,  eta,  see  ^upra,  2,  8. 

not  by  guarantee's  receiving  and  discounting  notes  of  principal,  when.     Contracts, 

§  U^. 

by  guarantee  giving  principals,  being  surviving'  partners,  credit  on  their  several  shares 

of  guaranty.    Contracts,  §  265. 
extension  of  >time  does  not  per  se  disohar^  surety.    Contracts,  §  279. 
guaranty  of  quality  of  machinery  not  discharged  by  a  settlement  between  the  other 

parties.    Contracts.  §  280. 
certain  correspondence,  held  not  to  t^rajin^te.    Contracts,  §§  1,  11-14.        \ 
payment  by  guarantor  extinguishes  debt  in  favor  of  principal,  when.  .  Contracts,  §  804. 
fraudulent  representations  to  guarantor  not  communicated  to  guarantee.    Contracts, 

§  305, 
by  subsequent  contract  merging  former.    Contracts,  §  308. 
revocation  of  letter  of  credit  must  be  express.    Contracts,  §  818. 
alteration  of  original  contract  without  his  consent  discharges  him.    Contracts,  §§  2im 

20, 1704. 

H. 

HALF  BREEDS. 

.  what  not  an  assignment  of  land  scrip.    Contracts,  g  618. 

HEIR. 

naked  promise  to  give  property  to  another,  void.    Contracts,  g  418. 

contract  with  executor  to  divide  property  if  will  held  invalid,  is  void.   Contraota,  g  637. 

HIGHER  SECURITY.    See  Merger. 

taking  sealed  instrument  does  not  merge  antecedent  simple  contract,  wheni  Contracts, 
§83. 

HIRING.    See  Convict  Labor;  Services 

HOGS.    See  Definitions;  Measure  of  Damages, 

HORSE.    See  Race  Horse, 

HORSE  RACE. 

agreement  to  run  a,  construed.    Contracts,  g  1098. 

HUSBAND  AND  WIFE. 

promise  to  convey  property  to  her  on  marriage  is  nudum  pactum.    Contracts.  §  423. 
assignment  of  mortgage  by  husband  to  wife  to  support  her  and  their  children,  valid. 
Contracts,  g  88^. 

I. 

IGNORANCE,    ^m  Incapacity ;  Mistake, 

misrepresentation  of  matters  witliin  i*each  of  party,  or  of  the  legal  effect  of  a  contract, 

immaterial.    Contracts,  g  765. 
whether  shown  by  parol,  to  affect  contract.    Contracts,  g  811. 
of  foreign  law,  no  excuse  when  contract  made  with  a  view  thereta    Contracts,  g  1288. 

ILLEGALITY  (Of  Contracts).    See  Consideration,  7;  Duress  and  Undue  Influence;  Fraud; 
Margins  or  Options;  Restraint  of  Trade;  Sale;  Usury, 

1.  In  Oenbrax..    Comtrabt  to  Statotk. 

2.  As  TO  POBUO  POLtCT  OB  MORALXTT. 

1.  In  General.    Contracts  Contrary  to  Statdte. 

an  insurance  company  may  recover  money  paid  on  fraudulent  claim  of  loss,  though 
the  original  contract  was  invalid.    Contracts.  g$§  751,  756-00,  1200. 

as  an  excuse  for  not  performing  contract,  see  Performance^  4. 

assumpsit  will  lie  for  cost  of  feeding  and  training  a  racehorse.    Contracts,  g  150. 

the  legality  of  the  contract  is  generally  governed  by  the  lex  loci.  Contracts,  SS  1214, 
•1229,  1281-03,  1291,  1299. 

whetiier  contracts  in  fraud  of  foreign  law  are  valid.    Contracts,  gS468,  689,  1293. 

purchase  of  liquor  to  resell  in  state  where  sale  prohibited,  valid.  Contracts,  gg  804, 
845~56«  • 

a  contract  on  oondition  that  it  shall  be  sanctioned  by  the  legislature  la  not  lllegaL  Con- 
tracts, g  1866. 
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IIXEGALITY  (Op  Contracts),  In  General,  Contkact3  Conthart  to  Statutb— cofl; 
agreement  to  run  a  horse  race,  and  its  breach,  construed.    Contracts,  ^  1096. 
no  action  for  price  of  goods  furnished  to  promote  immoral  object    Contracts,  §  858k 
courts  will  not  interfere  with  ilUgal  executed  contracts,  when.  Contracts,  §^433, 483, 482. 

f lor  enforce  them.     Contracts.  §  438.     See  ^§  482-85. 

so  of  executory  contracts.    Contracts,  §  485. 
contracts  void  by  law  of  state  where  made,  not  enforced  in  federal  courts.    Contracts, 
^.^430,445,446.    See  §  467. 

license  from  United  States  nor  payment  of  tax  can  yalidate.    Contracts,  §  446. 
bond  of  indemnity  against  acts  illegal  where  done,  yoid,  though  elsewhere  executed* 

Contracts,  g^  440,  447,  448.    See  g  467. 
ft  contract  expressly  prohibited  by  law  is  yoid.     Contracts,  §§  447.  467,  470,  471,  473. 
contract  made  on  Sunday  yalidated  by  affirmance  on  week  day.    Contracts,  §g  441,  449; 

but  see  §  479.    See  {^  486. 
principal  cannot  recover  of  agent  the  proceeds  of  a  prohibited  tranfsaetion.    Contracts, 

§§443,.45<J-51. 
due  bill  giypn  for  proceeds  of  tickets  of  prohibited  lottery,  is  void.    /</. 
a  contract  illegal  in  part  is  void.    Contracts,  §  451. 

contracts  in  yiolation  of  a  statute,  whether  prohibition  is  express  or  implied,  Toid,  unless 
statute  shows  a  contrary  intent.    Contracts,  §§  448,  453-56.    See  g  472. 

bringing  slaves  from  one  state  to  another  for  safe,  not  void  under  act  of  Mississippi 
of  1822.    Id, 
subsequent  contract  in  furtherance  of  first,  is  also  void ;  but  an  assigpiment  of  an  inter- 
est thereunder  is  valid  as  to  assignor.    Contracts,  g;$  444,  457-58;  but  see  §  478. 
when  implied  contract  to  restore  proceeds  of  illegal  contract  arises,  not  affected  by  the 
illegality.    Contracts,  ^457.    See  ^  1569,15S9-1»4. 

see  Money  Had  and  Received. 
usurious  contract  wholly  void,  when.    Contracts,  §  457. 

prohibition  of>  common  law  or  statutes  makes  contracts  illegaL   Contracts,  g§  45S,  460. 
the  prohibitory  statute  must  be  clear.     Contracts,  ^  459. 
re}ieal  of  prohibitory  act  does  not  validate  contract.     Contracts,  §  461. 
contract  not  affected  by  subsequent  events,  except  war.    Contracts,  g  464. 
quiBre,  whether  vendee  in  possession  can  defend  for,  in  action  for  price.  Contracts,  g  465^ 
caunot  be  waived.    Contracts,  g  466.     See  g§  449,  479,  486. 
no  remedy  on  illegal  contract    Contractt;,  $$  467. 

possible  violation  of  foreign  law,  not ;  otherwise  of  domestic.    Contracts,  g  407. 
an  unjust  or  immoral  contract  is  valid  if  supported  by  positive  law.    Contracts,  §  469. 
unlicensed  engineer  cannot  collect  wages,  when.    Contracts,  §  470. 
contract  growing  out  of  illegal  transaction,  void.    Contracts,  gg  474,  476,  48ow 

remote  connection  therewith  immaterial.     Contracts,  §  475, 
illegal  contract  cannot  be  ratified.     Contracts,  g  479;  but  see  gg  441,  449, 480. 
when  money  paid  may  be  recovered  back.    Contracts,  g  4S0. 

see  Money  Had  and  Received, 

on  wager.    Contracts,  g  481. 
prohibited  contract  of  foreign  corporation,  void ;  no  estoppel  on  other  party.  Contracts, 

§487. 
equity  cannot  grant  relief  on  illegal  contract    Contracts,  §  577. 
invalid  are  separable  from  valid  paits.    Contracts.  §:g  9.'>l-5'i 

of  which  defemlant  guilty,  will  not  prevent  specific  performance.    Contracts,  g  1528. 
must  be  pleaded ;  not  urged  after  judgment     Contracts,  g  1559. 
subsequent,  of  the  act  to  be  done,  a  discharge.     Contracts,  g  1667. 
law  prulii biting  corporations  from  making  mortgage,  evasion  of.    Contracts,  gg  488, 493. 
biink-uotes  not  payable  on  demand,  void,  when.     Contracts,  g  489. 
formation  of  bank  in  violation  of  law ;  acts  void.    Contracts,  $i  490. 
contract  by  city  for  street  improvement  valid,  when.    Contracts,  g  491. 
bills  drawn  to  cany  on  illegal  banking,  void.     Contracts,  g493. 
loan  of  prohibited  amount  by  national  bank,  valid.    Contracts,  §  404* 
illegal  executed  contract,  valid,  when.    Contracts,  g  495. 
informal  contract  by  insurance  company,  void.    Contracts,  g  496. 
contract  substituted  for  usurious  one,  valid.    Contracts,  g  497. 
interest  in  advance,  usurious,  when.    Contracts,  g  498w 
usurious  contract  void.    Contracts,  g  499. 

sale  of  cotton  during  existence  of  non-intercourse  act,  void.    Contracts,  g  60QL 
note  for  slave,  given  before  emancipation,  valid.    Contracts,  §g  501,  503L 
note  for  imported  slaves,  valid.    Contracts,  g  503. 

agreement  of  settlers  to  purchase  public  lands,  valid,  when.    Contracts,  g  504, 
contract  for  convict  labor,  valid,  when.    Contracts,  g  605. 
conducting  suit  for  share  of  profits,  valid.    Contracts,  g  506. 
insurance  on  unlawful  voyage,  void.    Contracts,  g  507. 
what  is  an  illegal  contract  of  maritime  insurance.    Contracts,  g  509. 
bill  drawn  in  fraud  of  state  law,  valid.    Contracts,  g  509. 
taking  fees  by  officer  of  soldiers*  home,  illegal.    Contracts,  g  510. 
judgment  on  void  gaming  contract,  valid.    Contracts,  g  511. 
rights  of  partners  under  illegal  partnership.     Contracts,  g  513. 
hfuf^breed  land  scrip  not  assignable ;  what  not  an  assignment    Contracts,  g  518. 
validity  of  contract  in  violation  of  neutrality  laws.    Uoutrscts,  g  614. 
the  court  will  not  add  penalties  to  those  prescribed  by  law.    Contracts,  g  515. 
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ILLEGALITY  (Of  Contracts)  — continned. 
2.  As  TO  Public  Policy  or  Morality. 

Ccmfederate  money ;  cantracts  payable  in,  generally  valid.    Contracts,  gg  SGCMl,  421, 

628-25. 
contract  against,  void ;  public  sale  to  perfect  agreement,  void.    Contracts^  g§  4C%  4M, 
immoral  contract  valid  if  supported  by  positive  law.    Oonti'acts,  §  469. 
no  action  to  i*ecover  price  of  goods  sold  for  immoral  purpose.    Contracts,  g  'doS* 
judgment  on  gaming  debt,  valid.     Contracts,  ^511. 
contracts  tn  aid  of  rebellion,  void.     Contracts,  ^§  626-39. 
so  of  agreement  for  fraudulent  pre-emption.     Contracts,  g  630. 
entry  or  lease  of  public  land  reserved  from  sale.     Contracts.  §  63t. 
agreement  to  appoint  agent  to  bid  on  sale  of  public  lands  held  valid.    Contracts,  §  682* 

combination  of  bidders  not  to  bid  against  each  other,  void.    Contracts,  g  098. 
sale  of  public  land  by  trespasser,  void.    Contracts,  g  634. 

agreement  by  executor  to  pay  his  surety  pert  of  his  compensation,  valid.  Contracts.  §  685, 
agreement  between  administratrix  for  purchase  of  land  from  her  vendues,  held  void. 

Contracts,  ^  636. 
between  executor  and  heir  to  divide  property  if  will  avoided,  void.    Contracts,  §  637. 
no  suit  on  contract  void  as  against  public  policy.    Contracts,  g  68S. 
contract  in  fraud  of  foreign  revenue  law.    Contracts,  §  639. 
contract  for  compounding  felony  not  void  unless  that  was  the  consideration.    Con* 

tracts,  §640. 
loan  of  money,  or  sale,  to  further  criminal  purpose,  void.    Contracts,  §  641. 
board  and  lodging  of  prostitute  not  recovertAl  for,  when.    Contracts,  ^  042. 
illegal  execute<l  contract,  how  avoided.    Contracts,  ^  643.    See  Executed  Co7ttraet$, 
contract  expressly  sanctioned  by  the  legislature,  valid.     (Contracts,  §  644. 
whether  contract  of  marriage  between  aunt  and  nephew  valid.   Contracts,  g§  645,  1194w 
agreements  between  railroad  and  telegraph  companies  to  transmit  messages  of  the 

former  free  of  charge,  void.     Contracts.  g§  646,  647. 
arrangement  to  form  *' inside  corporation  "  or  auxiiary  corporation,  by  directors^  void. 

Contracts,  g  648. 
contract  to  prevent  liberation  of  negroes,  in  1864,  void.    Contracts,  §6i9. 
partners  engaged  in  slave  trade  cannot  sue  on  resulting  contracts;  nor  can  their  as- 
signee.    Contracts,  g  650. 
agreement  to  have  vessel  condemned  as  a  prize,  void ;  bill  for  account  not  sustained. 

Contracts,  g,^  516,  580. 
agreement   for  compensation  in  procuring  government  contract^  void*     Contracts^ 

§g  517,  688. 
courts  take  judicial  notice  of  illegal  contracts,  whatever  the  state  of  pleading.    Con- 
tracts, gg  518,  542. 
agreement  to  use  personal  influence  to  obtain  government  contract,  void.    Contracts, 

gg  519,  544^6. 
sale  of  personal  influence,  illegal.    Contracts,  §  544. 
no  waiver  of  objection  to  immoral  or  corrupt  contract  by  waiver  or  consent.  Contracts, 

§548. 
agreement  for  sale  of  influence  bv  agent  of  foreign  government,  void.    Contracts, 

g  54  (i. 
an  agreement  for  contract  by  which  it  is  attempted  to  defraud  the  government  is  void. 

CoMtracto.  ^)$  520.  o48. 
contracts  for  lobby  service,  void.    Contracts,  ^;$  521,  522,  551-58,  558. 
contract  fur  professional  services  blended  witli  forbidden  services,  void.    Contracts, 

^554. 
"log-rolling"  is  fraudulent  and  criminal.    Contracts,  g  558. 

agreement  for  purely  professional  servicer  as  to  legislation,  valid.     Contracts,  g  553. 
agreement  to  use  secret  or  sinister  influence  on  legislation,  void.    Contracts,  gg  522, 

555-62.    See  gg  600,  605. 
contract  to  procure  government  appointment  for  division  of  fees,  void.     Contracts, 

gg523,  5:>8.    See  g  601. 
contract  to  take  railroad  shares  in  exchange  for  land,  with  guaranty  of  their  value 

three  years  hence,  valid.     Contracts,  g^  524,  504. 
promise  of  indemnity  for  doing  illegal  act,  void.    Contracts,  §g  525,  5^8. 
guaranty  that  stock  shall  be  worth  par  at  a  certain  date,  valid.     Contracts,  §  564. 
promise  of  indemnity  for  publishing  a  libel  is  void.    Contracts,  gg  5'id,  5ii7. 
validity  of  contractt  depends  on  good  faith  of  parties,  when.    Contracts,  gg  527,  568. 
one  asssisting  in  transactions  with  illegal  bank  cannot  sue  the  bank  for  moneys  doe 

him.    Contracts,  gi^  528,  570. 
a  new  promise  growing  out  of  illegal  consideration  is  as  void  as  the  first  one.  Contracts, 

g  570. 
contracts  against  negligence  between  employer  and  employee,  void.    Contracts,  §g  529, 

572. 

agreement  to  bid  at  execution  sale,  void,  when.    Contracts,  gg  527,  568-9«    See  g  682. 

agreements  to  avoid  testifying  as  a  witness,  void.     Contractd,  gg  580,  578. 

agreement  in  a  bond  to  pay  attorney's  fee  additional  to  penalty,  valid.    Contracts, 

^g  581,  574. 
an  action  will  not  lie  for  services  in  obstruction  of  public  justice.    Contracts,  g  578. 
contract  between  railroad  and  construction  company  void  if  members  of  former  are 

members  of  latter.    Contracts,  gg  582,  575. 
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ILLEQALTTY  (Of  CoNTRAcrrs),  As  to  Pubuo  Policy  ob  Moralitt— conlinncd. 

an  attornev  may  purchase  the  subject  of  the  action  from  hia  client  after  judgments 
Contracts,  ^§  588,  578. 

a^reemeDt  in  reference  to  imported  goods  which  had  been  seiised  held  valid.    Contracts^ 
§§  584,  581-^. 

note  by  thief  for  the  stolen  goods,  valid,  when.    Ck>ntracts,  §§  585,  687. 

contract  partly  against  public  policy  valid  pro  tanto,  when.    (Contracts,  §  588. 

wagers  and  gambling  contracts,  when  invalid ;  ni^hen  not    Ck>ntract8,  g§  588-85. 

letting  of  race  course  ille^i,  when.    Contracts,  g  596. 

cote  for  lottery  ticket  void.     Contracts,  g  597. 

agreement  held  not  champertous.    Contracts,  ^  598-99. 

a  contingent  attorney's  fee  for  prosecuting  government  claim  valid,  when;   when  not 
Contracts,  §$  600-602. 

contract  for  abandonment  of  caveat  against  patent  held  void.    Contracts,  g  603. 

lobbying  contracts  void;  but  for  collection  of  evidence,  etc.,  valid.    Contracts,  ^  604> 
6w. 

contract  foregoing  right  of  lawful  trial,  or  ousting  court  of  jurisdiction,  void*    Con- 
tracts, g  606. 

agreement  not  to  remove  cause  to  federal  court,  void.    Contracts,  g§  607,  008. 

agreement  to  arbitrate,  and  not  to  sue  in  the  mean  time,  valid.    Contracts,  g  609. 

contract  with  alien  enemy,  from  necessity,  good.    Contracts,  gg  610,  Oil. 
when  purchase  of  cotton  from  Conf<Kierates  void.    Contracts,  g  613. 

contract  between  residents  of  Confederate  and  loyal  states  held  void.    Contracts,  g  618. 

effect  of  the  war  on  executory  contracts.    Contracts,  ^  614,  615. 

contract  with  alien  enemy  cannot  be  ratified.    Contracts,  g  616. 

insurance  on  life  of  one  becoming  alien  enemy  not  affected  by  the  war.    Contracts^ 
S  617. 

contract  for  carrying  on  war  of  Texan  independence,  void.    Contracts,  g  618. 

contracts  infringmg  belligei'ent  rights,  void.     Contracts,  ^  619. 

contracts  between  belligerents  as  to  cartel  ships,  valid.    Contracts,  g  620. 

shipment  by  belligerent  in  name  of  another  to  avoid  capture  held  not  invalid*    Con- 
tracts, g  621. 

contract  of  British  consul  during  the  war  to  protect  property  from  capture  for  a  than 
of  profits,  void.    Contracts,  g  622. 

ILUNOia 

statute  as  to  gambling  contracts  construed,  see  Margins  or  Options 
covenant  and  (ummpaU  not  joined  in.    Contracts,  g  902. 
usury  law  of  1857  construed.    Contracts,  g  lOlS. 

ILLNESS. 

of  party,  no  excuse  for  not  performing  contract    Contracts,  gg  1488-8i» 

IBfMORALITY.    8eo  lOegality,  2. 

IMPLICATION.    See  Construction  of  Contracts,  1 ;  Covenants;  Implied  Contract, 

IMPLIED  CONTRACT.    See  Money  Paid;  Money  Had  and  Received;  Privity;  Quantum 

Meruit, 
none,  to  pay  for  voluntary  services  of  which  no  use  made.    Contracts,  g  18. 
none,  to  pay  for  services  when  express  contract  therefor.    Contracts,  gg  7,  28,  79. 
indebitatus  assumpsit  on  special  unsealed  contract  fully  executed,  proper.    Contracts, 

g82. 
effect  of  previous  contract  being  illegal.    Contracts,  g^  751,  758-60.    See  Insurance. 
by  receipt  of  goods  and  their  convention.    Contracts,  g  70. 
with  the  government,  must  be  a  consideration.    Contracts,  g  71. 
knowledge  of  servict^s  without  objection,  sufficient.    Contracts,  g  73. 
from  terms  of  covenant,  when.    Contracts,  g  74. 
duty  and  obligation  to  refund  money.    Contracts,  gg  71,  75. 
wonla  unnecessary ;  shown  by  circumstances.    Contracts,  g  76. 

of  indemnity,  from  request  to  si^^n  bond,  and  compliance  therewith.    Contracts,  g  77. 
of  bailee  who  agrees  to  hold  subject  to  bailor's  order.    Contracts,  g  78. 
to  pay  for  services  rendered  in  emergency.    Contracts,  $^  79. 
DO  recovery  for  services  of  free  person  supposed  to  be  a  slave.    Contracts,  g  185w 
by  assignee  of  bill  of  lading  to  pay  freight    Contracts,  g  407. 
insurance  company  may  recover  money  paid  under  fraudulent  death  claim  on  Invalid 

nolicy.    Contracts,  g^  751.  75tt-«8. 
when  covenants  are  implied,  see  Covenants, 
stipulation  as  to  time  and  place  of  payment,  does  not  imply  a  sontract  to  be  there  to 

receive  it,  when.    Contracts,  g  1010. 
by  vendor,  on  receipt  of  price  and  refusal  to  deliver,  to  restore  price.    Contracts^ 

gl04L 
to  refund  purchase  money  of  land,  on  eviction.    Contracts,  gg  988,  104o« 
to  command  voyage,  by  employment  of  master  to  load  ship.    Contracts,  g  1072. 
to  restore  money  had  under  illegal  or  rescmUed  contract,  see  Money  Hud  and  Received^ 

IMPLIED  WARRANTY.    See  Warranty, 
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IMPOSSIBILITY. 

rule  when  an  interest  in  property, acquired  after  contract  made ;  eatoppel.    Contracts, 

§130. 
instance  of,  in  cch) tract.    Contracts,  §  863. 
building  contract  hcUl  not  subject  to.     Contracts,  §  13^. 
ivhat  will  excuse  performance  of  contract;  what  will  not,  see  Performance,  4. 
as  to  place  of  perforniance,  another  may  be  fixed  and  notice  given.     Contracts,  §  1445. 
caused  by  fortuitous  event,  a  discharge;  shipwreck.     Contracts,  g  16G4« 
must  be  real,  and  not  a  mere  inconvenience.    Contracts,  §  1663. 

IMPRISONMENT. 

duress  of,  what  is;  what  is  not    Contracts,  §§  G63-63,  G37,  074. 

INADEQUACY.     See  Consideration,  2,  8. 

INCAPACITY.    See  Capacity:  Drunkenness. 

unfair  contract  by  one  suffering  from  injury  to  the  brain,  rescinded.    Contracts^  §§  676, 

678-Sl. 
mental,  what  sufficient  to  avoid  contract.    Contracts,  §§  G?^^  682. 
instance  of  partial,  caused  by  disease.     Contracts,  §  6^. 
ignomnt  and  unlettered  person  should  fully  understand  the  transaction.    Contracts, 

gb»9. 

INCORPOREAL  HEREDITAMENTS.    See  Easements, 

INDEBITATUS  ASSUMPSIT.    See  Assumpsit. 

INDEMNITY. 

promise  of.  for  illegal  net,  void.    Contracts,  gg  535,  5CX 

as,  publishing  a  libel.     Contracts,  $^  5t>7. 
for  one  purpose  or  debt,  not  held  for  another  after  first  satisfied.    Contracts^  g  311« 
assignment  of  contract  of,  by  pnrcliase  of  property.    Contracts,  §  d20, 
judgment  against  one  indemnified,  as  evidence.    Contracts,  §  821. 

INDEPENDENT  COVENANTS.    See  Construction  of  Contracts,  2. 

INDIANA. 

nil  debet  may  be  pleaded  in  suit  on  deed.    Contracts.  §  40. 
statute  as  to  convict  labor  construed.    Contracts,  §  505. 

INDIANS.    See  Half  Breeds, 

what  is  not  an  assignment  of  half-breed  land  scrip.    Contracts,  §  518, 

INDIVISIBLE  CONTRACTS.    See  Construction  of  Contracts,  3. 

INDORSER.    See  Bills  and  Notes, 

see  Contracts,  ^g  50,  369,  371,  300-97,  1109. 

INFANCY. 

distinction  between  and  other  forms  of  incapacity;  void  and  voidable.    Contracts^ 
§  0S4. 

INJUNCTION. 

againKt  violation  of  contract  by  telegraph  company,  refused,  when.    Contracts,  §  164. 
not  granted  to  enforce  a  void  contract.     Contracts,  j;;  5i. 

against  violation  of  railway  contract  for  connecting  two  roads.     Contracts,  §  lOOS. 
as  connected  with  specific  performance,  see  Specific  Performance. 

IVNOCBNT  HOLDER.    See  Bona  Fide  Holder. 

INNOCENT  PURCHASER.    See  Bona  Fide  Purchaser. 

INSANITY.    See  Drunkenness. 

occasional,  from  intemperance,  not  enough  to  avoid  a  contract,  when.   Contractfiy  §  037. 
of  servant,  ground  for  rescission  by  master.     Contracts,  g^  1573,  IGOO-IO. 

INSOLVENCY.    See  Bankruptcy. 

when  no  excuse  for  not  oriuging  action,  so  as  to  enforce  a  guaranty.    Contracts,  §y  193, 

249-58. 
proved  like  any  other  fact;  admissions  of.    Contracts,  ,^  22.^ 

of  principal  debtor,  excuses  demand  and  notice,  to  chaise  guarantor.    ContiactB,  %  229. 
discharge  in,  whether  operates  in  other  states.    Contracts,  g  665. 
has  no  such  operation.    Contracts,  §§  12X3,  1204. 

INSTRUCTIONS. 

judgment  not  reversed  unless  charge  erroneous*  when.    Contracts,  g§  581,  900. 
in  error,  evidence  how  far  examined  to  determine  adequacy  of.    Contracts,  §  5S0* 
reviewed  on  appeal,  when.    Contracts,  g  537. 
errors  revised  on  motion  for  new  trial.     Contracts,  §  345. 
when  jury  may  be  told  to  find  for  defendant.     Contracts,  §  752. 
certain,  lield  proper  as  to  interpretation.     Contracis,  g  774. 
what  pi'opc^r,  in  action  as  to  patent  right.     Contracts,  g.:;  9^1,  10S$M}2« 
remarks  not  erroneous,  if  not  prejudicial.    Contracts,  ^  17.95. 
need  not  cover  abstract  legal  propositions.    Contracts,  ^  lii><S. 

868 


tkB.]  INDEX.  [IMV. 

INSURANCE.    See  Agency, 

compensation  of  af^nt;  conduct  held  to  be  acceptance  of  circular.    Contracts,  g  05. 

what  not  sufficient  contract  for  renewal.    Contracts,  J^  G9. 

by  parolf  valid ;  statute  requiring  signature  inapplicable.    Contracts,  §  04. 

written  contract  merges  prior  negotiatioDS.    Contracts,  §  95. 

one  signing  application,  now  far  bound  thereby.     Contracts,  g  147. 

contract  of  by  letter,  complete  when  acceptance  mailed,  though  fire  occur  before  iU 
receipt.    Contracts,  ^g  16H,  1G7-70. 

payment  of  premiums  by  check,  good.  when.    Contracts,  g  171. 

positive  refusal  to  pay  waives  proofs  of  loss.    Contracts,  g  17:?. 

equity  may  compel  delivery  of  policy  and  specific  performance.    Contracts,  g  173.  See 
«^M  1457,  1491,  1544,  1517. 

contract  canceling  policy  must  be  executed  like  a  policy.    Contracts,  g  496u 

on  unlawful  voyage,  invalid.    Contracts,  g  507. 

what  will  not  avoid  maritime.    Contracts,  g50S. 

agreement  of  company  not  to  remove  cause,  made  as  a  condition  of  doing  business  in 
a  state,  void.    Contracts.  ^§  t07,  608. 

on  life  of  one  afterwards  becoming  passive  enemy,  valid.    Contracts,  g  617. 

money  paid  on  fraudulent  death  claim  recovered  back,  though  policy  invalid.   Con- 
tracts, .^^  751,  7ott-60, 129D. 

foreign,  made  without  complying  with  conditions  prescribed  by  state  law,  void.    Con- 
tracts, g  750. 

sumg  in  federal  court  not  ''  business.*'    Contracts,  g  750. 

instance  of  payment  of  policy  induced  by  fraud.    Contracts,  g  760. 

contract  of;  not  varied  by  parol.     Contracts,  g  813. 

conversations  admissible  to  show  intention,  etc.    Contracts,  g  833. 

provision  in  policy  as  to  effect  of  misrepresentations  controlled  by  statute,  unless  the 
contrary  intent  be  clear.     Contracts,  g  855. 

forfeitures  in  policies  strictly  construed ;  waived  on  slight  evidence.    Contracts,  g  866. 

question  whether  agent*s  contract  for  percentage  of  renewals  was  entire,  held  to  ue  for 
jury.    Contracts,  ^.4  029,  Oaa-34. 
usage  of  life  insurance  companies  admissible.    Contracts,  g  0S4« 

contract  of,  locus  of;  conflict  of  laws.    Contracts,  ^g  12^4-85. 

contract  of  agent  as  to  compensation  not  varied  by  custom,  when.    Contracts,  g  1821. 

negotiations  held  not  to  rescind  policy.     Contracts,  g  1620. 

bond  for  good  behavior  of  agent  held  not  merged  by  subsequent  agreement.    Con- 
tracts, g  1663. 

oral  policy' not  within  statute  of  frauds.     Contracts,  g  18i0. 

INTEMPERANCE.    See  Drunkenness. 

occasional,  from  intemperance,  not  enough  to  avoid  contract,  when.     Contracts,  g  687. 

INTENTION.    See  Contracts;  Margins  or  Options, 

with  which  contract  signed,  not  material,  when.    Contracts,  g  155. 
as  determining  the  construction  of  contracts,  see  Construction  of  Contracts,  h 
whether  covenants  are  dependent  or  independent,  see  Id,,  2. 
or  entire  or  divisible.    Id.,  3. 
time  of  performance.    Contracts,  g  10S5. 

INTEREST. 

guaranty  of  bonds  held  to  extend  to.    Contracts,  g  1144. 

rate  of,  by  what  law  governed:  conflict  of  laws.    Contracts,  gg  1175, 1195-98»  1218, 
1243,  1245,  1267-72,  12b0,  1292. 
see  Conflict  of  Laxcs, 
on  original  consideration  of  usurious  note,  when.     Contracts,  g  1412. 
between  buyer  and  seller.    Contracts,  ^  1418. 

payment  necessary  to  obtain  specific  performance.     Contracts,  g  1503. 
IS  the  sole  measure  of  damages  for  money  due.    Contracts,  g^  1948-49. 

INTERNAL  REVENUE,    See  Collector.       . 

agreement  as  to  imported  goods  which  had  been  seized  upheld.    Contracts,  gg  534,  582. 
not  unlawful  to  defend  a  prosecution  for  illegal  importation.    Contracts,  g  588. 

circumstances  which  would  make  it  unlawful.    (Jontracts,  g  5>4. 
contract  in  violation  of  foreign,  valid.    Contracts,  g  639.     See  g  468. 
'*  any  change  in  duties  '*  held  to  mean  change  in  rate,  and  not  in  value  of  the  money  of 

account.    Contracts,  g^  970,  094. 
what  contracts  require  stamps.    Contracts,  g  1091. 
letters  making  contract  need  not  be  stamped.    Contracts,  g  1903. 

INTERNATIONAL  LAW.    See  Law  of  Nations. 

INTERPRETATION.     See  Construction  and  Interpretation;  Construction  of  Contracts; 
Guaranties  and  Letters  of  Credit;  Statutes, 

INTOXICATING  LIQUORS.    See  Liquors, 

INTOXICATION.    See  Drunkenness. 

« 
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JAIL  LIBERTIES. 

bond  for,  exacted  by  duress,  void  where  obligor  already  entitled  thereto.    Contracts, 
§068. 

JOINT  ADVENTURE. 

riglits  of  parties  on  sale  of  property  by  one.    Contracts,  §  153. 

in  Iceeping  and  sale  of  cattle,  held  to  give  rise  to  several  obligations.    Contracts, 
§§  962-68. 

JOINT  DEBTORS.    See  Construction  of  Contracts,  4. 

promise  of  one,  to  creditor,  to  bid  on  property  of  other  on  sale  under  judgment  against 

the  other,  is  valid.    Contracts,  §  881. 
payment  by  one  gives  him  an  equitable  interest  in  securities  for  the  debt    Contracts, 

^  1052. 
release  of  one  releases  all;  covenant  not  to  sue  one  releases  no  one.     Contracts, 

§g  1676-77. 

JOINT  LIABILITY.    See  Construction  of  Contracts,  4. 

evidence  to  show  several,  inadmissible  when  joint  one  charged.    Contracts,  §  10. 

JOINT  OWNER. 

must  account  for  profits  of  illegal  executed  transaction.    Contracts,  §  788. 

JOINT  PROMISORS.    See  Construction  of  Contracts,  4. 

consideration  movingwto  one,  sufficient.    Contracts,  §  848. 

JUDGMENT.    See  Confession  of  Judgment;  Equity;  Estoppel. 
not  reversed  for  error  not  prejudicial.    Contracts,  §  2oG. 
promise  to  pay  by  one  not  liable,  upheld.    Contracts,  §  403. 
discharged  by  mistake,  restored,  when.    Contracts,  §416. 
against  person  indemnified,  as  evidence.    Contracts,  g  821. 
on  illegal  contract,  valid.    Contracts,  ^511. 
payment  of  void,  to  obtain  liberty,  is  duress.    Contracts,  i$  664b 
against  one  joint  obligor,  a  bar  as  to  all.    Contracts,  §^  953-55. 

otherwise  where  joint  and  several  liability.    Contracts,  §  936. 
agreement  in  compromise  of,  construed.    Contracts,  g  1093. 

giving  right  of  control  over  judgments,  construed.    Contracts,  ^  1145. 
is  a  new  contract ;  law  of  place  of  rendition  controls  its  effect,  execution,  etc.  Contracts, 

^§1173,  n88-8»,  1220. 
locus  of  warrant  to  confess.    Contracts,  §  1288. 
for  money,  on  contract  payable  in  sugar.    Contracts,  ^1211. 
on  illegal  contract,  merges  the  illegality.    Contracts,  §  1559. 
forbearance  on,  consideration  for  stranger's  promise  to  pay  it.    Contracts,  §  177D. 

JUDICIAL  NOTICE. 

of  powers  of  corporation  under  public  statute.    Contracts,  §  244. 

of  location  of  towns,  etc.,  bouiidaries  of  counties,  etc.    Contracts,  §245. 

of  illegality  in  contract,  without  regard  to.    Contracts,  gg  518,  542^43. 

JUDICIAL  SALES.    See  Sheriffs'  Sales. 

quasre,  whether  purchaser  can  assert  invalidity  and  retain  possession ;  how  avoided. 

Contracte,  §  405. 
agreement  to  bid  at,  bona  flde,  and  not  to  prevent  competition.    Contracts,  §§  527, 

508-09. 
sales  by  administrators  are  not    Contracts,  §  1771. 

JURISDICTION. 

equitable,  general  rules  determining.    Contracts,  §  278. 

federal,  when  citizen  of  one  state  sues  a  corporation  of  another.    Contracts,  g  535. 
requisites  of  federal.    Contracts,  g  559. 
as  to  corporations ;  dissenting  view.    Contracts,  §§  580-01. 
contract  to  forego  trial,  void.    Contracts,  §  606. 

cases  deciding  federal  should  not  be  reversed ;  stare  decisis.    Contracts,  p.  222. 
agreement  to  arbitrate  on,  and  not  to  sue  until  decision  on,  valid.    Contracts,  §  600. 
insurance  company  may  sue  in  federal  court  in  another  stace,  though  it  cannot  do  busi- 
ness there.    Contracts,  §  759. 

JURY.    See'j^inclence,  4;  Instructions. 

question  whether  letters  make  a  contract  is  one  of  law.    Contracts,  §  179. 
when  verdict  for,  directed  for  defendant.    Contracts,  ^  752. 

verdict  for  defendant  directed  on  plaintiff*s  opening  statement,  when ;  cases  cited.   Con- 
tracts. §g  540-41. 
judgment  not  reversed  unless  charge  wrong.    Contracts,  §581. 

JUSTICE,    See  Public  Justice. 
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K. 

KENTUCKY. 

registry  of  conditional  sales  in.    Ck>ntracts,  g  1289. 

L. 

LACHES. 

in  exhausting  remedy  against  principal,  to  excuse  guarantor.    Contracts,  S  SoS. 
of  guarantee  in  not  giving  notice  of  default,  when  not  fatal.    Contracts,  §  213* 

LAND.    See  Conflict  of  Laws;  Specific  Performance;  Statute  of  Frauds;  Vendor  and  Pur- 
chaser, 

LANDLORD  AND  TENANT. 

agreement  for  a  lease  construed  as  a  present  demise.    Contracts,  g  1003. 

contract  held  to  create  relation  of,  and  not  of  service.    Contracts,  §  120. 

lease  of  public  laud  reserved  from  sale,  void.    Contracts,  g  631. 

lease  not  sigued  but  acted  on,  valid.    Contracts,  g  12>5. 

rent  on  illegal  lease  of  race  track  not  recovered.     Contracts,  g  506. 

agreement  to  assign  lease  held  dependent  on  agreement  to  sow  land.    Contracts,  g  015. 

lease  of  water  power  construed.    Contracts,  ^g  1055-53. 

contract  for  lease  of  market  stalls  construed.    Contracts.  fS  1080. 

what  is  a  breach  by  lessee;  cancellation.    Contracts,  §  1100. 

lease  of  w^harf  construed ;  interruption  of  navigation  by  war  not  a  suspension  of  right 

to  collect  wharfage  by  the  *'act  of  third  i)ersuns."    Contracts,  g  1103. 
provision  in  leasing  contract  held  to  create  liquidated  damages.    Contracts,  gg  1080, 
198&-i!001. 

what  not  a  breach  of  condition  for  reverter.    Contracts,  g  1101. 
tenant  buying  tax  title  a  trustee.    Contracts,  ^  1 756. 

effect  of  payment  at  place  stipulated  becoming  impossible.    Contracts,  g  1445. 
covenants  to  repair  not  specifically  enforced.     Contracts,  g  1481. 

to  renew  leases,  specificaLy  enforced.    Contracts,  g  1546. 
8eale>1  lease  may  be  varied  by  subsequent  oral  agreement.  Contracts,  g  170L  See  Alter- 

ation. 
what  estates  are  at  will  in  the  pistrict  of  Columbia.    Contracts,  g  1 755. 
damages  for  failure  to  build  and  lease  a  building.    Contracts,  g  1056.    See  g  1083. 

LARCENY. 

note  by  thief  for  stolen  goods,  valid,  if  payee  do  not  agree  to  waive  the  penalty.    Con- 
tracts, gg  535,  687.    See  g  G40. 

LATENT  AMBIGUITT.    See  Construction  of  Contracts;  Evidence,  8 ;  Guamnties  and  Letters 
of  Credit,  5,  e. 

LAW.    See  Ignorance;  Statutes. 

is  a  purt  of  all  contracts ;  but  a  clear  ag^ement  may  control  its  operation.    Contracts, 

^'§  810-^5. 
comracts  with  reference  to  foreign  law,  see  Conflict  of  Laws,  8,  a. 

LAW  OF  NATIONa    See  Alien  Enemy;  Confederate  Money;  War, 
validity  of  contract  in  violation  of  neutrality.    Contracts,  g  514. 
contract  infringing  neutrality  laws  held  void.     Contracts,  g  618. 
property  consigned  to  belligerent  not  protected  by  neutrality  of  shipper.    Contracts, 
g  610. 
consignment  during  peace,  effect  of  war  on.     Id, 
contract  between  belligerents  as  to  cartel  ships,  valid.    Contracts,  g  620. 
contracts  to  protect  property  of  belligerent,  void.    Contracts,  gg  621-23. 
contracts  in  aid  of  rebellion  are  void.    Contracts,  g§  62tMS20. 

LAW  OF  THE  PLACE.    See  Conflict  of  Laws. 

LAWYER.    See  Attorney, 

LEASE.    See  Landlord  and  Tenant;  Railroads, 

LEGISLATION.    See  Lobbying, 

contracts  for  lobbying,  void ;  but  not  for  professional  services  as  to,  see  Illegality,  8. 
contracts  for  procuring  or  preventing  are  void ;  aliter  of  procuring  evidence,  etc.    Con- 
tracts, gg  604,  605. 
contract  or  city,  sanctioned  by,  valid.    Contracts,  g  644> 

LETTER.    See  Contracts  by  Letter;  Evidence,  8. 

as  evidence  bearing  on  construction  uf  guaranty.    Contracts,  gg  100,  224-26^ 

LETTERS  OF  CREDIT.    See  Guaranties  and  Letters  of  Credit. 
how  not  revv;ked.    Contracts,  gg  1,  11-14. 
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LEX  LOCL    See  Conflict  of  Laws. 

LEX  REI  STTJE.    See  Conflict  of  Laws, 

tiBEL. 

promise  to  indemnify  one  for  publishing,  is  void.    Contracts,  §  567* 

LIC^NSK    See  Engineer;  Liquor;  Patent  Rights, 

government,  cannot  validate  void  cx>ntract.     Contracts,  g  446. 

to  A.  and  his  six  servants  to  manufacture  matches,  not  assignable  in  part.    Contracts, 

8  937. 
grant  of  right  to  dig  ore  a,  not  a  conveyance.    Contracts,  g  1018. 

contract  held  not  to  be  a.    Contracts,  ^§  1461,  1464. 
« 
LIEN.    See  Convict  Labor;  Priority, 

on  vessel,  under  local  law,  subject  to  subsequent  mortgage,  wlien.    Contracts,  g  1299. 

on  fund,  not  created  by  agreement  to  pay  for  services  from,  when  it  is  received.    Coo- 
tracts,  §  540. 

contract  held  to  create,  on  leather,  etc.    Contracts,  §  1101. 

for  advances  for  building  mill  on  pine  land.    Contracts,  ^  1147. 

contract  for  transportation  held  to  create.    Contracts,  §§  1461, 1464. 

for  one  debt,  not  held  for  another  when  first  paid.    Contracts,  §  311. 

taking  note  not  an  implied  waiver  of  a.    Contracts,  §  8b9. 

on  vessel,  by  local  law  of  one  state,  lost  by  removal  to  another  state,  unless.    Contracts, 
§  1649. 

LIFE  INSURANCE.    See  Insurance. 

LIQUIDATED  DAMAGES.    See  Construction  of  Contracts,  6,  f;  Dc^mages, 

what  are;  how.distinguished  from  penalty.  Contracts,  §3 1955-89, 1990-2091, 2003-2012. 
see  Measure  of  Damages. 

LIQUOR. 

sale  of,  in  state  where  sale  prohibited,  void.    Contracts,  §  445.    See  §§  1380-S7. 
purchase  for  resale  in  prohibitory  state,  valid.    Contracts,  ^g  334,  31o--56. 
prohibitory  statutes  of  Massachusetts  considered.    Contracts,  g  84X 
in  sale  of,  what  constitutes  acceptance  and  receipt  of  part.    Contracts,  §§  I750-51. 

LITIGATION. 

has  ceased  after  judgment.    Contracts,  §  57S, 

LOAN.    See  Advances;  Contracts;  Interest:  Usury. 
to  further  crime,  void.    Contracts,  g  641. 
contract  to  loan  money  construed.    Contracts,  §  1408. 

specific  performance  not  enforced  when  it  would  amount  to  a  repayment  of.    Contracts, 
g  1541. 

LOBBYING. 

contracts  to  pay  for,  void.    Contracts,  §§  551,  604,  605.    See  Illegality.  2. 
contract  held  not  to  be  for ;  contingent  attorney's  fee  upheld.    Contracts,  g  6OO1 

"LOG-ROLLING."    See  Illegality,  2. 

is  fraudulent  and  crimmal.    Contracts,  g  55S. 

LOTTERY. 

duo  bill  eiven  for  tickets,  void,  when.    Contracts,  g  450. 

note  for  lottery  ticket,  void.     Contracts,  g  597. 

conveyance  of  land  in  one  state  for  prize  in,  in  another,  when  void.    Contracts,  §  129L 

LOUISIANA. 

wliat  not  a  cynalagmatic  contract  under  the  law  of.    Contracts,  §  57. 

nor  a  contract  of  exchange.    Contracts,  g  890. 

operation  of  the  statute  of  frauds  in.    Contracts,  g  1S32. 

when  novation  talces  place  in.    Contracts,  g  145. 

statute  as  to  interpretation  construed.    Contracts,  g  845. 

binding  effect  of  compromise  of  disputed  claim  in.    Contracts,  g  436. 

law  of,  as  to  rescission  of  sales.    Contracts,  §  1687. 

a  thing  is  not  litigious  in,  after  judgment.    Contracts,  g  57S. 

partnership  note  is  joint  and  several  in.     Contracts,  g  9G0. 

contract  executed  and  to  be  performed  in,  governed  by  law  of.    Contracts,  §  11S6. 

sealed  contract  no  higher  than  simple  contract.     Contracts,  g  1253. 

specific  performance  not  decreed  for  part  performance,  when.     Contracts,  gS  1451« 

146*^70. 
law  of,  as  to  contracts  with  mutual  obligations.    Contracts,  g  1466. 

M. 

MACHINERY. 

measure  of  damages  on  contract  for  putting  in.    Contracts,  g  28L 

MAIL.    See  Contracts  by  Letter. 

contract  to  carry,  construed;  breach.    Contracts,  g  1415. 
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MAINTENANCE.    See  Champerty. 

MALICE. 

as  affecting  forfeiture  of  contraots.    Contracts,  g§  lOli-KX 

MALUM  IN  SE.    See  Illegdtity;  Money  Had  and  Received. 

MALUM  PROHIBITUM.    See  lUegodUy;  Money  Had  and  Received. 

MARGINS  OR  OPTION& 

a  contract  of  sale  for  future  delivery  of  goods  not  then  owned  by  vendor  is  valid. 
Contracts.  g§  709.  718.  724,  725,  745. 
if  in  writing  it  cannot  be  siiown  by  parol  to  have  been  a  wagor.    Contracts,  g§  710, 

724-25. 
but  the  form  is  not  conclusive ;  the  intent  may  be  ascertained  by  parol.   Contracts, 
§§719.723.  788^4. 
wagers  and  gambling  oootracts.  when  void;  when  not.    Contracts,  %%  5S9-95. 
parties  engaging  in  illegal  stock  transaciion  must  account  to  each  other  for  its  profits. 
Contracts,  5s§  714-15. 
action  at  Jaw  proper.    Contracts,  §  784. 
general  rules  as  to  options.    Contracts,  g  72G. 

the  buyer  must  participate  in  the  illegal  intent.    Contracts,  §§  720,  788-43. 
under  the  statute  of  Illinois. 

a  contract  for  future  delivery  not  necessarily  a  gambling  contract    Contraets, 

§ii  713,  781-82. 
nor  is  a  wager ;  guaranty  of  note  given  in  payment,  valid  as  to  bona  ftde  holder. 

Contracts,  g^i  715,  785-87. 
circumstances  under  which  transactions  valid.    Contracts,  §g  785-3<k 
money  paid  on  gambling  contract  recovered  back.    Contracts,  g  780. 

of  Missouri;  option  deal  not  a  **  game  or  gambling  device; "  note  held  valid. 

Contracts,  g  741 

of  Wisconsin;  notes  given  for  margins,  void.    Contracts,  §§  733,  748-44. 

the  contract  is  valid  — 

where  the  option  is  only  as  to  time,  and  not  whether  he  will  deliver  at  alL    Con- 
tracts, §5Ji  711,  72G. 
where  there  is  a  bonafde  intent  to  deliver,  though  settlement  afterwards  made  to 

pay  differences.    Id. 
though  the  secret  intention  of  OTie  party  be  illegal.    Contracts,  ^  716,  78^-42. 
instance  of  intent  held  legal.     Contracts,  $^  720. 
if  valid  in  inception,  a  settlement  in  placa  of  performance  will  not  make  it  void. 

Contracts,  g  721. 
where  it  is  merely  for  future  delivery  of  property  not  owned  by  seller.    Contracts, 

gi§  709,  718.  724-25. 
contracts  growing  out  of  illegal  stock  transaction  upheld.    Contracts,  §§  714,  720, 

788-84,  18H-43. 
but  money  knowingly  advanced  by  agents  for  a  gambling  contract  cannot  be  re- 
covered of  principal.    Contracts,  ^^  722,  748-44.    See  g  749. 
but  the  buyer  must  have  participated  in  the  illegal  intent.    Contracts,  gg  720, 
749. 
the  contract  is  void, 

'*puts  *'  are  void,  the  seller  having  the  option  to  deliver  or  not    Contracts,  ^  712» 

727-30. 
the  illegal  intent  that  the  contract  shall  be  only  a  bet  most  be  mutoaL    Contracts, 
g.;^  716-19,  78S-42,  747. 
courts  go  behind  the  writing  to  determine  the  intent.    Contracts,  g  719. 
money  advanced  by  agent  for  margins  or  gambling  contracts  cannot  be  recovered 
of  principal.    Contracts,  g^  722.  743-44. 
but  profits  made  by  the  parties  must  be  accounted  for.    Contracts,  gg  788-84. 
instance  of  a  **  put "  held  void ;  intention  to  merely  adjust  differences  is  fataL    Con- 
tracts, g^  748,  746. 

&IARITIME  INSURANCE.    See  Insurance. 
what  will  not  avoid.    Contracts,  g  503. 

HABITIHB  LAW.    See  Shipping  and  Admiralty. 

when  money  paid  by  supercargo  recovered  from  owners.    Contracts,  g  73. 

HARRIAGE.        ' 

is  a  valuable  consideration.    Contracts,  g  389. 

promise  to  convey  to  wife,  is  nudum  pactum,  when.    Contracts,  g  422. 
whether  void,  between  nephew  and  aunt.     Contracts,  g^  045,  1 104. 
conflict  of  laws  as  to  contract  of.    Contracts*  ^.^  1174,  1  ltM)-94. 
void  for  consanguinity,  when.     Contracts,  g  1198. 

contracts  of,  are  within  the  statute  of  frauds;  not  to  be  performed  within  a  year;  void 
if  oral.    Contracte,  §17^1.    See  g  1823. 

MARRIAGE  SETTLEMENT. 

not  vacated  by  removal  of  parties  and' property.    Contracts,  g  124. 
marriage  is  a  good  consideration  for.    Contracts,  g  8^. 
specific  performance  of.    Contracts,  g  1548. 
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ICAEBIED  WOMEN.  p 

promise  to  xepAj  loan  not  binding;  nor  written  promise  after  widowhood.    OantrBctet 

§  92. 
liaoiiity  as  shareholders  in  national  banks;  in  New  Jersey.    Contracts,  §  2S7. 
estopped  as  a  stockholder  to  repudiate  a  liability  attached  to  such  relation* 

^  287,  p.  144. 

effiect  of  forgery  of  name  of  wife  on  husband's  note.    (Contracts,  §  767. 
capacity  to  contract,  governed  by  lex  loeL    Contracts,  §  1273. 

MARYLAND. 

equitable  interest  in  land  subject  to  attachment  in.    Contracts,  §  1049. 
sate  of  province  of;  vesting  of  the  estate.    Contracts,  g  lllJ. 
sheriffs  return  a  memorandum.    Contracts,  §  1811. 

MASSACHUSETTS. 

statutes  prohibiting  liquor  traffic  considered.    Contracts,  §  840^ 

MASTER.    See  Shipping  and  Admiralty. 

MASTER  AND  SERVANT.    See  Service;  Slaves. 

relation  of,  created  how ;  liability  of  master  for  negligence.    Contracts,  §  ItO. 

when  relation  of  tenant  only  exists.    Contracts,  g  UO. 

contract  between,  excusing  negligence,  void.     Contracts,  §§  523,  573. 

MASTER'S  REPORT. 

objections  to,  not  first  made  on  appeaL    Contracts,  §  57D. 

■ 

MEASURE  OF  DAMAGES.    See  Damages. 

for  breach  of  contract  to  furnish  machinery.     Contracts,  §  2S1* 

for  breach  of  implied  warranty  of  quality.    Contracts,  §  di^i. 

for  breach  of  contract  to  bid  at  judicial  sale,  what.    Contracts,  §  560. 

rule  when  plaintiff  could  save  himself  from  loss  at  trifling  expense.     Id. 

In  case  of  coatract  with  book  agent  by  publisher.    Contracts,  j^  $197. 

for  failure  to  give  notes,  their  actual,  not  nominal  value.    Contracts.  §^  9?2, 1034, 1946. 

when  creditor  obliged  to  sue  in  one  country,  for  money  payable  in  another.    Contracts, 

$^§  1203,  1970.  19n. 
not  decided  on  demurrer.    Contracts,  §§  3S1,  3S3, 1919. 

for  fraudulent  termination  of  contract  where  right  to  terminate  it  exists;  actual  dam- 
ages.   Contracts,  g,:^  1571,  160S. 
expected  profits  not  included.    Contracts,  §  1920. 
in  cases  of  rescission  of  contracts.    Contracts,  g^  1615,  1610,  1623. 
loss  of  opportunity  to  make  a  good  bargain  too  remote.    Contracts,  §  1921. 
actual  damages  include  profits,  when.    Contracts,  t^§  1571,  16  JS. 
in  action  on  contract  when  breach  occurs  before  time  to  perform  arrives.    Contracts, 

§§  1800,  i9aa. 
no  set-off  of  value  of  services  in  action  for  improper  performance.    Contracts,  gg  1886^ 

1897. 
when  a  forfeiture  is  provided  for,  one  declared  through  mistake  gives  no  right  to  dam- 
ages.    Con  tracts,  g  1 9 1 0. 
the  forfeiture  must  be  fraudulent  to  give  damages.     Contracts.  §  1911. 
no  damages  if  plaintiff,  by  retaining  the  work,  would  have  made  nothing.     Con- 
tracts, ^1918. 
when  malice  complained  of,  evidence  showing  difficulties  of  performance  not  ad- 
mitted.   Contracts,  ^1914. 
malicious  arrest  of  plamtiff  admissible  in  aggravation.    Contracts,  §  1915* 
right  to,  destroyed  by  operation  of  law,  when.    Contracts,  §  1924. 
limited  to  those  in  contemplation  of  the  parties.    Contracts,  g  1918. 
given  only  up  to  time  of  action.    Contracts.  §  1923. 

may  be  recouped,  when.    Contracts,  ^«^  1890,  1906-1908,  1933.    See  §  1925. 
for  preventing  performance  by  non-performance.     Contracts,  §  1968. 
where  performance  prevented ;  prohts.     Contracts,  §  1969. 
quantum  meruit  for  extra  work,  or  part  performance.    Contracts,  §§  1972-74 
18  to  be  settled  by  the  terms  of  the  contract.    Contracts,  §  1976. 
Pennsylvania  law  as  to  damages  on  foreign  protested  bills.     Contracts,  g  1977. 
evidence  of  rates  of  contracting  with  others  not  admissible,  when.    Contracts,  §  1973. 
surety  cannot  recover  of  principal,  sums  not  paid  before  suit;  presumption.     Con- 
tracts, g  1979. 
on  contract  for  division  of  net  profits  of  business.    Contracts,  ^$S  1980-81. 
acceptance  of  sum  as  compensition,  conclusive.    Contracts,  $i  1983. 
for  breadth  of  contract  by  purchasers  to  hold  coal  subject  to  lien  of  ship-owners.   Con- 
tracts, ^  1984. 
reduced  by  evidence  of  failure  of  consideration,  non-performance,  or  breach  of 
waiTanty.    Contracts,  g§  1987,  1995-98. 
when  consideration  has  failed,  the  amount  paid.     Contracts.  §  1947. 
interest,  for  failure  to  pay  money  due.    Contracts,  S^g  1948-49. 
for  breach  of  carrier's  contract.     Contracts,  $Jg  1950-51. 
when  contract  of  carriage  rescinded  by  vendor.    Contracts,  §  1951. 
for  failure  to  transfer  stock.     Contracts,  g  1952. 
for  breach  of  contract  to  keep  and  sell  cattle.    Contracts,  g  1953. 
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MEASURE  OF  DAMAGES— continued. 

for  breach  of  convict  labor  contract.    Contracts,  §  1954. 
contract  payable  in  Confederate  raoney.    Contracts,  ^  1057. 
for  faTilure  to  deliver  property  seized  for  condemnation.    Ccmtracta,  g  10581 
breach  of  contract  to  deltver*hogs  to  be  packed.    Contracts,  ^^  105^(50. 
of  contract  to  pack  pork;  failure  to  use  care.    Contracts,  §,^  IOC  1-63. 
for  keeping  an  officer  out  of  his  office ;  fur  wages,  freight  of  lease.    Contracts,  §  1963. 
for  failure  to  return  bonds  borrowed  of  city.    Contracts,  §  10i4. 
for  failure  to  provide  a  sinking  fund  to  pay  bonds.    Contracts,  §  10G5. 
for  hirer  preventing  perfortnance  of  work.    Contracts,  §?$  1966-07. 
on  sales;  default  to  aeliver  coal  in  monthly  quotas.    Coutracts,  ^§ 979,  1025-27. 
generally.     Contracts,  §^  1408,  1926-45,  1951. 

refusal  to  deliver  ice,  made  before  time  arrives.    Contracts,  |^  18G2. 
for  refusal  to  accept  specific  article  ordered  from  manufacturer,  is  iho  contract  price. 

Contracts,  gg  1887,  lAOS^-DO. 
generally,  on  failure  to  accept.    Contracts,  g  1$9X 

market  price,  when ;  at  what  date  taken.    Contracts,  §§  1889,  1901-1905^     ^ 
no  damages,  when  buyer  can  make  himself  good,  at  time  agreed  on.    Contracts, 

g^  1888,  1090. 
when  vendee  renders  performance  of  condition  for  valuation  impossible;  quantum 

vcOebat,    Contracts,  §^  1892,  1909. 
failure  to  deliver  coke,  in  certain  quantities,  at  certain  times,  what.    CoDtracts, 

§S5  18W,  1917. 
failure  to  deliver  goods  of  the  agreed  quality.    Contracts,  §§  1931-86w 
exhaustion  of  market  no  defense.    Contracts,  §  1937. 
failure  to  ship  sugars.    Contracts,  §  1939. 
for  refusal  to  accept,  see  supra.    Contracts.  §§  1040-44. 
where  buyer  resells  for  seller^s  benefit.    Contracts,  ^  1945. 
when  the  parties  fail  to  fix  a  price.    Contracts,  §  1073. 
on  building  contracts;  breach  by  plaintiff  recouped.    Contracts,  §§  1800,  1907.    See 
^  1365-06. 
no  damages,  when  contract  terminated  by  superintendent  or  engineer  under  the 

contract.    Contracts,  S<.^  1804-95,  1910-16. 
when  not  constructed  according  to  contract.    Contracts,  g  1055. 
on  promise  to  erect  and  lease  a  building.     Contracts,  g  1056. 
penalty;  forfeiture  for  non-performance  held  to  be.    Contracts,  g§  1083,  1086,  1990, 
1991. 
how  distinguished  from  liquidated  damages.    Contracts,  §§  199D,  1991, 1999, 2002^ 

a007. 
depends  on  intent.    Contracts,  (^  2003. 
not  set  off  in  assumpsit.    Contracts,  ^§  1986,  1992. 
when  terms  clear,  parol  evidence  that  intention  related  to  liquidated  damages  inad* 

missible.      Contracts,  §,^  10^,  1096. 
only  actual  damages  recovered.    Contracts,  §  2003. 
when  only  accessory.    Contracts,  §  2009. 

regarded  as  security,  and  enforced  only  as  indemnity.    Contracts,  §  2010. 
oution  to  sue  for,  or  actual  damages.    Contracts.  ^  :iO\X, 
liquidated  damages;  what  are,  see  Construction  of  Contracts,  6,  f;  Damages. 
how  differ  from  penalty.    Contracts,  §:^  1930,  1991. 
stipulation  of  damages  for  failure  of  building  and  leasing  contract  held  to  create^ 

and  not  penalty.    Contracts,  g§  1089,  1999,  2000. 
intention  to  provide  for,  must  be  clear.    Contracts,  §§  2002-20(^ 
may  be  recouped.    Contracts,  §  2012. 

MEMORANDUM.    See  Statute  of  Frauds, 

MENTAL  INCAPACITY.    See  Incapacity. 

MERCANTILE  GUARANTY.    See  Guaranties  and  Letters  of  Credit. 
limited  by  recitals,  when.    Contracts,  §  SS4. 

MERGER. 

none,  by  taking  sealed  instrument,  when.    Contracts,  ^^  38,  85. 

discharge  of  judgment  supposed  to  be  merged,  vacated  if  merger  fails.    Contracts,  §  416. 

none,  of  simple  contract  by  qfficial  bond,  when.    Contracts,  §  1414. 

receiving  draft  of  a  third  person  in  satisfaction  is  a  discharge.  Contracts,  gg  1646,  1648. 

covenant  under  seal  not  to  sue  for  six  months  and  to  make  settlement  does  not  extin^* 

guiiih  the  debt.    Contracts,  ^  164^%  1647. 
of  contract,  by  second  contract  with  different  terras.    Contracts,  §  1657. 
though  second  repudiated  by  one  party.    Contracts,  g  1658. 

delivery  or  cancellation  of  iirst  necessary,  unless  they  be  wholly  inconsistent.  Con- 
tracts, ^  1650. 
what  is  not  a ;  subsequent  covenant  merely  recognizing  the  former  debt    Contracts, 
^^  1660,  1661. 
nor  covenant  to  settle.    Contracts,  §^  1645,  1647,  1660. 
of  chattel  mortgage,  a  contract  that  mortgagor  receive  back  the  goods,  and  sell  and 

apply  to  the  debt.    Contracts,  §  1662. 
of  bond  for  faithful  service,  a  new  contract  as  to  compensation.    Contracts,  g  1668. 
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MEXICAN  GRANT. 

effect  of  alteration  of,  before  conflrmation.    Ck>&traetfl,  §  1C04. 

MEXICO. 

contract  for  means  of  expedition  against,  Toid.    Contracts,  §  614 

MICHIGAN. 

money  paid  on  bet  may  be  recovered.    Contracts*  §  481. 
recoupment  of  liquidated  damages  in*    Contracts,  §  2012. 

MILLS.    See  Eaaementa. 

MINING. 

contract  to  furnish  supplies  and  locate  mines  held  dependent.    Contracts.  %  013. 
contract  granting  right  to  dig  ore  construed.    Contracts,  ^§  977.  1013-23. 
agreement  to  search  for  mines,  not  within  statute  of  frauds.    Contracts,  3  1808. 

MISREPRESENTATION.    See  Fraud;  Fraudulent  Representatiofu. 

MISSISSIPPI 

construction  of   a  statute  regulating  importation  and   sale  of  slaves.     Contracts, 

^i^  452-50. 
sale  held  void  under  statute  of  frauds.    Contracts,  §  1847. 
note  given  for  imported  slave,  when  valid.    Contracts,  §  503. 

MISSOURI 

statute  as  to  gambling  construed.    Contracts,  §  743. 

MISTAKE.    See  Contracts, 

account  stated  not  Impeached  except  for,  or  fraud.    Contracts,  §  43. 

the  parties  must  understand  the  terms  used  in  tlie  same  way ;  instance  of.    Contracts* 

immaterial  whether  party  signing  thought  he  was  a  witness,  when.    Contracts,  §  lii3. 

refusal  of  instruction  as  to,  sustained.    Contracts,  §  223,  p.  80. 

admission  of  debt  by,  not  a  waiver  by  guarantor  of  notice  of  acceptance  of  guaranty. 

Contracts,  g  231. 
recommendation  of  responsibility  by,  not  actionable.    Contracts,  §  27G. 
of  judgment,  in  making  a  contract,  courts  cannot  relieve  from.    Contracts,  ^  6S0. 
not  shown  by  parol  to  affect  contract ;  must  be  a  reformation.    Contracts,  §  814. 
a  defense  to  specific  performance.    Contracts,  §§  1518-19,  1531-27. 
waiter  or  ratification  by  delay  in  rescinding.    Contracts,  g§  750,  752-55|  703,  1109, 

1560,  1579,  1018. 
alteration  induced  by,  not  material.    Contracts,  g  1079. 
reformation  for,  proof  must  be  clear;  burden  of  proof.    Contracts,  §  1740. 
of  engineer  or  superintendent  in  declaring  forfeiture,  immaterial  Contracts,  §§  1910-18. 
will  avoid  a  contract,  when  mutual  and  essential,  though  innocent.    Contracts,  §  54. 

when  there  is  mutual  ignorance  as  to  non-existence  of  subject-matter.    Contracts^ 
g65, 

promise  on  the  belief  of  a  mistaken  liability,  represented  valid  by  the  other  party, 
void.    Contracts,  §  50.  • 

80  of  promise  to  look  for  payment  to  a  non-existent  trust  fund.    Contracts,  g  5dL 

no  recovery  for  services  of  supposed  slave.    Contracts,  ^  13J. 
instance  of;  term  **  coppered**  not  understood  alike.    Coutracta^  §  53L 

MITIGATION.    See  Set-off. 

MODIFICATION.    See  Contracts. 

MONEY.    See  Advances;  Confederate  Money;  Currency;  Gold;  IntereJtt;  Loan;  Usury. 
actual  value  of  rent  in  another  kind  of.  admissiltie.    Contracts,  g  820. 
payment  into  court,  ettect  of.    Contracts,  §  1903.  V 

MONEY  HAD  AND  RECEIVED.    See  Implied  Contracts;  Quantum  Meruit. 
duty  and  obligation  of  the  United  States  to  refund.    Contracts,  g;  71,  75. 
by  master  from  supposed  slave,  for  freedom,  recoverable.    Contracts,  §  135. 
guarantor  not  liable  for,  for  goods  credited  to  him  by  the  creditor.    Contracts,  §  810. 
when  defendant  cannot  plead  illegality  of  original  contract  in  defense.    Contracts, 

g^  457,  1509,  1589-94. 
on  illegal  contract,  when  msy  be  recovered.    Contracts,  §§  480,  1509,  1589-94, 1041. 

on  waxes.    Contracts,  §  481. 
on  optional  contracts,  recovered  back,  when.    Contracts,  §  730. 

see  Margins  or  Options. 
paid  on  fraudulent  death  claim  under  void  policy,  recoverable.    Contracts,  §§751, 

756-00. 
lies  against  vendor  retaining  price  and  refusing  to  deliver.    Contracts,  §  1041. 
recovery  of  money  paid  in  part  performance  of  contract.    Contracts,  §§  1170,  1898, 

1410,  1611-18,  1041. 

MONEY  PAID. 

by  supercaro^  when  rsoovered  against  owners.    Contracts,  §  73. 
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MONOPOLY. 

granting  exclusive  riprhts  to  t^lepjaph  or  sleeping  car  companiea»  by  railroady  whether 

valid.     Contracts,  ^i?  G»i-702,  705.  700. 
contract  tending  to,  not  favored,  or  specifically  enforced.    Contracts,  §  149D* 

MORALITY.    See  Illegalitij,  3. 

MORTGAGE.    See  Equity  of  Re'lemption;  Joint  Dzbtorn;  Pledge. 
by  corporation,  void  if  prohibited.    Contracts.  5*438. 

extorted  by  threats,  afterwards  ratified  and  renewed,  valid.    Contracts,  §  674. 
efiTect  of  forgery  of  name  of  wife  on  note,  secured  by.    Contracts,  g  7o7. 
by  railroad,  does  not  prevent  its  payment  in  stock,  as  agreed.    Contracts,  g  1127. 
superior  to  prior  lien,  when.    Contracts,  .^  1298. 
agreement  by  mortga<2:ee  to  accept  insurance  in  lien  of  additional  mortgage  10  within 

statute  of  frauds.    Contracts,  i^?^  1722,  1743-48. 
extension  of  time  to  pay,  not  within  the  statute  of  frauds.    Contracts^  g  1S14. 

MOTIVK    See  Comideration. 
MUNICIPAL  B0ND3.    See  Bonds. 

MUNICIPAL  CORPORATIONS.    See  Bonds;  Cities;  Streets. 
how  may  contract.    Contracts,  g  140. 

MUTUAL  COVEN ANTa    See  Construction  of  Contracts,  2. 

MUTUALITY.    See  Contracts. 

or  reciprocity  in  contracts,  when  necessary.    Contracts,  §g  833,  837,  863,  083L 

of  contracts  in  Louisiana.    Coucracts,  ^  1437. 

contract  lacking,  not  specifically  euforcod.    ContractSi  §§  t4S7-88y  1584 

..  N. 

NATIONAL  BANKS.    See  Banks;  Corporations. 

stockholders  are  principal  debiors.    Contracts,  §S  ^^*  2^7* 

liahility  of  married  women  as.    Contracts,  S$  2S7. 
may  retain  securities  illegally  received,  wJien.     Contracts,  g  4i)3w 
loan  of  prohibited  amount,  valid.    Contracts.  <$  494. 
charter  may  be  forfeited.    Contracts,  g  4(ML 

NEBRASKA. 

contract  held  to  bo  performed  in.    Contracts,  §  1193, 

NECESSITY.    Sea  Performance,  4. 

NEGLIGENCE. 

of  servant,  liability  of  master,    Contmcts,  8  HO- 
promise  to  protect  employees  ap^inst.  construed.    Coiftracts,  ?  112.*. 
contract  excusin;];.  is  voi>l  ai  a^ unst  pul>lic  pi>licy.     Contra'ls.  g^  'ii^,  972« 
of  complainant,  as  ufTectin;<  speci tic  performance.     C(Hitr:i(*tH.  ^  1319. 
as  aifc'ccing  forfeiture  in  a  coninict.     Contracts.  ^^  l^i'i.  131)7. 
damages  fur,  in  pork-packing  contract.    Contracts,  ^§  19;il-;>J. 

NEGOTLIBLE  INSTRUMENTS.    See  Bills  and  Notes. 

payable  to  bearer,  are  not  necessarily ;  so  of  stock  certificates.    Contracts,  §  15S« 

NEGOTIABILITY.    8e«  BiUs  and  Notes. 

not  affected  by  stipulation  for  attorney's  fee.    Contracts,  §  674. 

of  Uiuds  on  which  guaranty  indorsed,  makes  latter  negotiable.    Contracts,  S§  109L 

242-48. 
agreement  to  pay  money  to  A.  or  bearer,  negotiable;  when.    Contracts^  §  834. 

NEPHEW.    8ee  Marriage. 

NEUTRALITY.    See  Law  of  Nations. 

contract  in  violation  of,  void.    Cofottacts,  §g  514,  618. 

NEVADA. 

notice  of  rescission  may  be  given  on  Sunday  in.    Contracts,  §  753* 

NEW  HAMPSHIRE. 

sufficiency  of  memorandum  under  statute  of  frauds  in.    Contracts^  §  17031 

NEW  JERSEY. 

liability  of  married  women  in.    Contracts,  g  2S7« 

NEW  YORK. 

a  scroll  IB  not  a  seal  in  &  asgumpsit  00  a  corenant.    Contract^  g  ISSX 
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NEW  TRIAL. 

errors  in  instructions  revised  on  motion  for.    Contracts,  §  84S.i 

NIL  DEBET. 

may  be  pleaded  in  suit  on  deed,  in  Indiana.    Contracts,  §  40. 

NOMINAL  CONSIDERATION. 

sutficient  to  support  guaranty.    Contracts,  §§211)  880. 

NON-INTERCOURSE  ACT. 

sale  of  cotton  during  existence  of,  void.    Contracts,  §  590. 

NON-SUIT. 

not  ordered  on  defendant's  application.     Contracts,  §  1772. 

NOTARIAL  CONTRACT. 

what  not  a  contract  of  exchange  under  Louisiana  law.    Contracts,  §  893. 

NOTES.    See  BOla  and  Notes. 

NOTICE. 

of  acceptance  of  guaranty,  whether  necessary,  see  Ouaranties  and  Letters  of  Credit, 
2,  b. 

to  guarantor,  of  default  of  principal  debtor,  see  Id.,  8,  d. 

of  non-payment,  unnecessary  to  indorser  of  notes  for  collection,  or  as  collateral.  Con- 
tracts, $i271. 

what  sufficient  to  put  on  inquiry.    Contracts,  §  702. 

of  rescission,  may  be  given  on  Sunday,  in  Nevad.i.    Contracts,  fS  753. 

waiver  of  notice  under  government  contract  for  rations.    Contracts,  §  1089. 

termination  of  liability  of  surety  by.    Contracts,  {$1131. 

of  termination  of  executory  contract,  effect  of.  •  Contracts,  §§  1831,  1852-58. 

excuse  of,  when  a  condition  of  performance  of  a  contract,  see  Perforntance,  4. 

necessary,  when  performance  at  place  becomes  impossible,  to  fix  another.  Contracts, 
.      8 1445. 

of  repudiation  of  contract,  effect  of.    Contracts,  g  1557. 

construction  of  provlsious  for,  to  terminate  contracts.  Contracts,  §§  1574-75«  IGO^IO^ 
1626. 

in  lieu  of  performance,  see  Performance. 

action  accrues  on  notice  of  refusal  to  perform,  see  Action^ 

NOVATION.    See  Substitution. 

NUDUM  PACTUM.    See  Consideration, 

when  there  is  no  mutual  obligation.    Contracts,  §  40. 

o. 

OBLIGATION. 

necessary  to  contract    Contracts,  g§  4R,  49.  50. 

duty  nnil ;  how  shown.    Contracts,  ^§  75,  76. 

offer  without  acceptance  imposes  no.    Contract*^.  §  30. 

of  a  contract,  governed  by  lex  loci,  see  Conflict  of  Lfiws,  6* 

OBLIGATION  OF  CONTRACTS. 

act  declaring  contracts  payable  in  Confederate  money  !s  void.    Contracts,  §  801. 
power  of  state  to  act  on  foreign  contracts.     Contracts,  §  12:) J. 

OFFER.    See  Contracts;  Contracts  by  Letter;  Performance;  Proposed  and  Acceptance;  Revo- 
cation; Tender, 

OFJlCR 

what  is  not,  but  a  contract    Contracts,  §  131. 

contract  to  secure  appointment  to,  void,  wiien.    Contracts,  §§  538,  603, 601. 

damages  for  keeping  out  one  elected  to.    Contracts,  g  ltf63. 

OFFICERa    See  Office;  Official  Bond;  Oppression. 

no  implied  contract  to  pay  deputy  where  express  exists*    Contracts,  %  88. 

deputy  cannot  change  express  contract  for  salary  by  notice,  not  assented  ta    Con* 

tracts,  g  20. 
public,  not  bound  personally  on  official  contracts.    Contracts.  {^  18S. 

emoluments  are  con-dderation  for  bond  of.    Contracts,  g  877. 
sale  of  influence  with,  void ;  cases  cited.    Contracts,  §  544. 
agreement  for  bringinj^  matters  to  consideration  of,  void.    Contracts,  g  545* 
instance  of  illegal  compensation.    Contracts,  §  510. 
bond  illegally  exacted  by,  void.    Contracts,  g  6()S. 
fraud  in  contract  of,  how  shown.    Contracts,  764a. 

OFFICIAL  BOND.    See  Officers. 

does  not  merge  simple  contract  to  restore  public  money.    Contracts,  g  141^ 
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OFFSET.    See  Set-ojf. 

OPINION. 

of  non-ezperts,  as  to  contractual  mental  capacitj,  admissible..  Contracts,  §  679. 

OPPRESSION. 

payment  extorted  by,  may  be  recovered.    Contracts,  §  673. 

OPTIONS.    See  Margins  or  Options. 

ORR    See  Mining. 

OREGON. 

foreign  insurance  company  must  comply  with  state  law  in  order  to  do  bosinesB.    Con- 
tracts, §  756. 
may  sue  in  federal  courts  of.    Contracts,  §  75D« 

P. 

PARCELS. 

bill  of  parcels  not  a  contract.    Contracts^  §  43. 

PARENT  AND  CHILD. 

action  for  services  of  minor  as  a  sailor,  lies,  when.    Contracts,  §  1881. 

PAROL  CONTRACT.    See  Construction  of  Contracts;  Contracts;  Evidence;  Insurance, 

PAROL  EVIDENCE.    See  Construction  of  Contracts,  5 ;  Evidence,  8 ;  Guaranties  and  Letter» 
of  Credit,  6. 

PARTIFA    See  Privity. 

change  of  one  to  contpict,  effect  of.    Contracts.  §  14. 

new  party  cannot  be  imported  into  contract  without  consents    Contracts,  g  14* 

acting  on  contract  completes  it.    Coutmcts,  ^24. 

what  parties  are  reached  or  affected  by  a  contract,  see  Contracts. 

instance  of  new,  to  a  contract.    Contracts,  §  149. 

necessary,  in  suit  by  cestui  que  trust.    Contracts,  §  277. 

in  the  sense  that  the  court  cannot  proceed  without  them.    Contracts^  §  277. 
construction  of  contract  by,  see  Construction  of  Contracts^  1. 
principal  should  sue  on  contract  of  agent,  when.    Contracts,  g  1305. 

when  agent  may  sue.    Contracts,  ^§  1111-12. 
haTing  interest  in  relief,  may  be  joined  without  describing  it.    Contracts,  g  1584* 
non- joinder  of  one  mentioned  as  grantor  but  not  sealing  as  plaintiff,  good.    Contracts, 

g  lttU4. 
executing  agreement  jointly,  bat  having  separate  interests,  may  sue  alone.    Contracts^ 

gi708. 

PARTNERSHIP. 

contract  of,  terminated  by  admission  of  new  partner,  when.     Contracts.  g§  14, 1003. 
signed  by  pirtner.  ratified  by  copirtner,  binJs  both.     Contracts.  ^  2^ 

one  partner  cannot  brin^  in  another  without  co.isnnt  of  oopariuer.    Contracts,  g  193. 

new  partnvr  not  introduced  pending  adventure;  his  rights  as  as:: ij; nee  against  third 
persons.    Contracts,  g  100. 

a  guaranty  of  a<lvances  to,  does  not  cover  loans  to  partner  after  dissolution,  when. 
Contracts,  g  2(13. 

construction  of  guaranty  to  A.,  against  debts  of  former  firm,  not  paid  by  him  person- 
ally,   Contracto,  .%g  2H0-»0. 

when  firm  treated  as  a  guarantor  of  bills  drawn  by  member  of.    ContractSy  g  80G. 

consideration  to  one  partner  supports  promise  of  all.    Contracts,  g  ft4d. 

date  of  articles  alone  insufficient  to  show  commencement  of  liability.    Contracts, 
g844. 

promise  by  partner  to  pay  judgment  against  copartner  upheld.    Contracts,  g  40*3. 

an  undertaking  by  all  ^Ih)  partners  is  not  necessiirily  that  of  the  ffrm.    Contracts,  g  96^* 

formed  to  make  illegal  contracts,  the  partners  are  liable  to  account  to  each  other. 
Contracts,  g  513.    »ee  §  0138. 

when  action  not  maintainable  by  parties  inter  sese^  under  illegal  midertakii:^    Con- 
tracts,  g  688. 

claims  growing  out  of  slave  trade  by,  illegal.    Contracts,  g  050. 

may  be  proved  by  parol.    Contracts,  g  775. 

whether  obligatipns  of,  are  joint  or  joint  and  several.    Contracts,  gg  95SM>L 

one  partner  may  execute  with  his  seal  onlv.    Contracts^  g  9*)9. 

when  note  of  one  partner  releases  firm  debt.    Contracts,  g  9iJ. 

joint  adventure  in  keeping  and  selling  cattle  held  not  a.    ContractSv  g  1088. 

agreement  to  treat  advances  as  capital  construed.    Contracts,  g  1 10*^ 

agreements  by,  as  affected  by  the  statute  of  frauds*    Contractii,  g^  1803,  1810« 
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PART  PERFORMANCE.    See  Construction  of  Contracts,  2;  Performance,  8;  Specific  Ber- 
formance, 

PAST  CONSIDERATION.    See  Consideration,  5. 

PATENT.    See  Caveat;  Patent  Right 

apjreenient  to  discontiuue  sale  of,  held  not  in  restraint  of  trade.    Contracts,  §  704. 
coi'poration  bound  by  couti'act  of  agent  as  to.    Contracts,  §  113. 

PATENT  AMBIGUITY.    Seo  Construction  of  Contracts;  Evidence,  8;  Guaranties  and  Let- 
ters of  Credit,  5,  e. 

PATENT  RIGHT.    See  Patent. 

damages  for  making  stipulated  valuation  impossible  on  sale  of,  by  rendee.    Contracts, 

§'J$  l89i-93,  1909. 
contract  of  sale  of,  to  telegraph  company,  construed.    Contracts,  §  IdM. 
sale  of,  when  a  consideration.    Contracts,  §  409. 
contract  in  favor  of  inventor  liberally  construed.     Contracts.  §  867. 
contract  of  side  held  mutual  and  dependent.    Contracts,- §  919. 
contract  for  use  of,  held  entire.    Contnlcts,  §  98s. 
evidence  as  to  value  of,  what.    Contracts,  ^  1029. 
license  to  use,  construed.     Contracts.  ^1115. 

agreements  in  relation  to,  construed;  assignment,  license,  etc.    Contracts,  $S  It  17-30. 
contract  to  assign  future  patent  valid,  piissing  equitable  title.    Contracts,  §  IoSj. 
when  assignor  cannot  rescind  assignment  of.    Contracts,  §  162a. 

PAVING  CONTRACT,    See  Streets. 

PAYMEirr.    See  Application  of  Payments, 

of  insurance  premium  by  check,!  good,  when.    Contracts,  §  171. 

place  of,  a  material  part  of  the  contract,  wiien.    Contracts,  ^  219. 

taking  and  discounting  note  of  debtor,  not  a.    Conti-acts,  i§  288. 

one  taking  note  as  conditional,  must  use  due  diligence  to  collect  it  of  maker.    Con- 
tracts, ^  239. 

application  of  payments  on  guaranties.    Contracts,  §234. 

of  debt  by  guarantor,  effect  of.     Contracts,  g  304. 

agreement  to  accept  sum  less  than  due,  void.     Contracts,  §  425. 
.  but  the  compromise  of  unliquidated,  disputed  claims  is  valid,  see  Consideration,  (L 
I  ultra  vires,  valid,  when.    Contracts,  §491. 

is  made  under  duress,  and  may  be  recovered  back,  when.    Contracts,  g§  Got,  €52-55, 
656,  658,  660-61.  664,  172-73. 

when  time  of  not  expressed,  how  determined.    Contracts,  g  839. 

stipulation  as  to  tender  of  payment  at  certain  time  and  place,  construed.    Contracts, 
^§975,  1010-11. 

construction  <»f  provisions  for,  see  Construction  of  Contracts^  6,  f. 

contract  payable  in  sugar,  money  judgmant  on.     Contracts,  s$  12ll« 

in. Confederate  money,  by  usage,  good,  see  Confederate  Money, 

effect  of  transferring  note  received  as  conditional.    Contracts*  g  1416. 

of  penalty,  stipulated,  wdl  not  excuse  performance.     Contracts,  §  1440. 

receiving  draft  of  third  person  in  satisfaction  discharges  the  debt.    Contxtlct%  §  t64S. 

when  check  operates  as  a.     Contracts,  ^  178«). 

of  money  into  court,  effect  of.    Contracts,   §  1903. 

PAYMENT  OF  DIFFERENCES.    Sec  Margins  orOptioiis. 

PENALTIES.    See  Damages. 

courts  will  not  add  those  not  prescribed  by  law.    Contracts,  §  515. 
payment  of  stipulated,  does  not  excuse  performance.    Coniracts,  §  1440. 
nor  authorize  rescission.    Contracts,  ^  1623. 

stipulated  damages  construed  as.  rather  than  liquidated  damages ;  actual  damage  only 
recovered,  see  Measure  of  Damages. 

PBNNSYLVANIA, 

damages  ou  foreign  bills  returned  protested.    Contracts,  §  1077. 

PERFORMANCE  OF  CONTRACTa     See  Action;  Breach;  Conflict  cf  Latos;  Meature  of 
Damages;  Tender, 

1.  In  QsNisaAL. 
ft  What  is, 
8.  Partial. 
4.  Whsn  ExonsED. 

5.  SUBSTITOTSD. 

1.  In  General. 

equivalent  to  an  acceptance,  when.    Contracts,  p  CO. 

not  after  witlidrawal  of  unaccepted  offer.     Contracts.  §  C3. 
of  condition  precedent,  must  be  pleaded.    Contract;},  §'252. 
of  the  consideration,  see  Consideration* 

action  accrues  on  notice  of  refusal  to  perform,  see  Action;  Breach, 
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PERFORMANCE  OF  CONTRACTS,  In  General— continued. 

of  consideration,  see  Construction  and  Interpretation^  2, 
as  a  defense.     Contracts,  g  1395. 

pa^rment  of  differences  in  lieu  of,  see  Marffina  or  Options. 

waiver  of,  at  time  stipulated,  in  dependent  covenants,  see  Conntruetion  of  OontraciSt  3. 

construction  of  provisions  as  to  time  of,  see  Construction  of  Contracts,  6,  c 
as  to  place,  see  Jd.,  6,  g, 

construction  of  contract  as  to  waste  and  shrinkage  while  embankment  is  building. 
Contracts,  $g  1333,  13o9~56. 

an  oral  demand  for,  is  sufficient,  unless  otherwise  stipulated.    Contracts,  §g  1836,  1858, 

duty  of  one  party  where  the  other  must  make  large  outlay.    Contracts,  |^  1374. 

demand  of,  unnecessary  by  one  who  has  performed  his  part.    Concracte,  §  1388, 

non-performance  admissible  under  general  issue  in  assumpsit.    Contracts,  §  1393. 

work  on  building  contract  may  be  abandoned  on  default  in  payments.    Oontracts, 
S  1401. 

is  a  condition  precedent  to  right  of  recovery.    Contracts,  §§  1370-73,  1377. 

delayed  performance  held  to  be  on  original,  and  not  new,  contract    Oontracts,  §  1417. 

prevent iim  of,  by  one  party,  a  release  of  the  other.    Contracts.  ^  1G63. 

effect  of  vendee  rendering  performance  of  condition  for  valuation  impossible.    Con- 
tracts, ^  1009. 

damages  for  preventing.    Contracts,  gi^  1938-69.    See  Measure  of  Damaaes, 

non-performance  goes  in  reduction  of  damages.    Contracts,  g§  1987.  19§^9H. 

plaintiff  not  liable  for  failure  of,  if  failure  due  to  defendant.    Contracts,  §  1998. 

2.  What  is  a  Performance. 

something  other  than  that  vStipulated  may  be  accepted,  especially  in  equity;  waiver; 

ratiftcation.    Contracts,  gg  1329,  1851. 
this  may  be  by  parol,  though  contract  under  seal.    Contracts,  g  1851. 
usage  as  to  delivery  of  grain  shown,  when  contract  silent.  Contracts,  g§  1830,  185S-58. 

see  Custom  and  Usage, 
refusal  to  allow  performance  equivalent  to,  by  the  other  party.    Contracts,  §  1378. 
demand  unnecessary  before  suit,  when.    Contracts,  g  1388. 
offer  of  performance,  and  refusal  to  accept,  when.    Contracts,  §  18S7. 
estoppel  to  claim  non-performance,  by  payments  after  default.    Contracts,  g  1891. 
instance  of  a  substantial  performance  by  superintendent  of  glass  factory.    ContraotB, 

g  1306. 
by  subcontractor,  which  would  not  have  been  performance  by  contractor.    Gontraota, 

g  1J*97. 
of  agreement  to  take  back  lands  sold,  in  five  years.    Contracts,  ^  1400. 
of  c<mtract  to  recover  bonds,  when  recovery  by  police  good.    (k>ntract8,  g  1402. 
putting  up  pork  in  good  order  by  vendor.    Contracts,  ^  1403. 
delivery  necessary ;  seller  must  bear  loss  at  sea.    Contracts,  g  1405. 
of  contract  to  carefully  loan  money  and  take  security.    Contracts,  g  1403. 
excusable  delay  to  send  money  by  express,  immateriaL    Contracts,  g  1411. 
the  taking  a  note  as  conditional  payment,  and  transfer  thereof  by  seller,  a  paymepi  as 

to  him.    Contracts,  g  1416. 
what  is  not, 

tender  of  property  inopen  court,  in  action  for  -breach.   Contracts,  g§  1885, 1869-61. 

conditional  tender  of  performance.    Contracts,  g  1389. 

what  is  not  an  estoppel  to  claim  non- performance.    Contracts,  g  1890. 

offer  of  goods  different  from  those  sold.    Contracts,  g  1394. 

performance  by  assignee,  when.    Contracts,  g  1399. 

implied  contract  to  restore  public  money  received,  not  extinguished  by  offloial  bond. 
Contracts,  g  1414. 

8.  Partial  Performance.    See  Statutcof  Frauds, 

held  sufficient,  of  transportation  contract    Contracts,  g  1898. 

when  partial  recovery  had,  see  Money  Had  and  Received;  Quantum  Meruit, 

wnen  not,  see  Construction  of  Contracts,  3 ;  Money  aad  and  Received;  Quantuwi 

Meruit, 
delivery  for  part  of  agreed  period.    Contracts,  g  1393. 
when  plaintiff  has  abandoned  work  before  completion.    Contracts,  g  1410. 

4. .  Wbsn  Performance  is  Excused.    See  Building  Contracts. 

by  acceptance  by  buyer  of  notice  of  seller  that  ne  will  not  perform.  Contracts,  ^  1843, 

1844,  18GS-C!). 
election  not  to  perform  may  be  retracted,  if  not  accepted,  and  performance  demanded 

by  the  other  party.    Contracts,  g§  1343,  13(>8-«9. 
may  be  waived,  or  rendered  unnecessary  by  other  party.    Contracts,  g§  1829,  1848| 

1951,1384.  1742. 
by  offer  of  performance,  and  refusal  to  accept.    Contracts,  g  1887. 
waiver  or  rescisiiion.    Contracts,  g  1407. 

when  it  becomes  impossible  by  act  of  the  opposite  party.    Contracts,  g§  1418,  IISIK-Sd".' 
See  ^g  1425-:j6,  1848-49. 
Bucli  act  may  be  his  absence,  so  that  the  necessary  notice  cannot'  be  giveii^hinir> 
Contracts,  gg  1419,  1422. 
by  the  act  of  God  or  of  the  law.    Contracts,  gg  1848-49,  1423. 
by  accidents,  vis  major,  or  fortuitous  events.    Contracts,  g  1424 
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PERFORMANCE  OF  CONTRACTS,  When  Performance  is  Excussd— continued, 
disability  arisiDfi?  without  the  fault  of  the  promisor.     Contracts,  ^  1427. 
what  is  impossibility.     Contracts,  ^'^  1428,  1483,  143S,  1445.  1448. 
stress  of  weather.     Contracts,  §5  1431. 
failure  of  consideration.    Contracts,  g  1432. 
act  subsequently  becoming  unlawful.    Contracts,  §  1436. 
death  of  person  who  is  to  request  performance.     Contracts,  g  1441. 
a  party  must  do  all  possible  to  perform.    Contracts,  g  1442. 
payment  at  place  named  becoming  impossible.    Contracts,  >  14(5. 
ny  what  inability  to  pay,  on  contract  to  pay  when  able.    Contracts,  §  1446. 
-temporary  destruction  of  subject  of  contract  excuses  delay.     Contracts,  §  1447. 
—  when  not 

house-builder,  by  latent  defect  in  soil,  causing  sinking  of  house,  when.    Coatraets. 

gg  1828,  184^50. 
except  by  the  act  of  God,  the  law  or  the  other  party.    Contracts.  §§  1848-41^. 
no  excuse  that  demand  of  performance  was  too  broad,  when.    Coatraets,  gg  1884, 

13o8-59. 
of  contract  for  county  building,  that  people  dissatisiied  with  contract.    Contract8« 

g§  1840,  1884. 
statement  of  agent  of  buyer,  witl)OUt  examination  as  to  quality  of  goods.    Coa- 
traets, §  1886. 
not  by  inevitable  accident,  when.    Contracts,  g  926. 
difficulty  in  obtaining  master  or  crew.    Contracts,  g  1424 
impossibility,  when.    Contracts,  §  1428. 
accident  or  inevitable  necessity.    Contraota,  g  1429. 
unforeseen  difficulties.    Contracts,  t^  1430. 
high  water  or  sickness,  when.     Contracts,  g  1433. 
illness  of  person  who  is  to  perform  condition.     Contracts,  §  1434. 
illegalit^T  iu  part ;  embargo  a  cause  for  'delay  only.    Contracts,  §  1485.    See  §  1447. 
arising  from  party's  own  act.     Contracts,  g  1437. 
impossibility  so  arising.    Contracts,  §  1438. 
defect  for  which  the  party  is  himself  responsible.     Contract^*,  ^  1439. 
payment  of  stipulated  penalty  by  purchaser.    Coniracts,  ^  1440. 
exhausted  market    Contracts,  §^  1443^  1444. 

8.  Substituted  Performance. 

when  no  penalty  reserved,  and  contractor  allowed  to  complete  work  after  the  limited 

time,  new  conditions  not  imposed  on  htm.     Contracts,  §^  1332,  1854, 
by  assignee  of  party,  held  insufficient    Contracts,  g  1899. 

PERSONAL  INFLUENCE. 

sale  of,  with  officer,  void.    Contracts,  §  544.    See  %%  622,  556-62. 

PERSONAL  PROPERTY.    See  Fixtures. 

specidc  performauce  of  contracts  relating  to.    Contracts,  ^*§  1535,  1538. 

PLACE.    See  (hnflici  of  Laws;  Constmction  of  Contf'wUs,  6,  g. 

PLANS.    See  Building  Plans. 

of  building,  no  contract  to  pay  for  exists,  when.    Contracts,  §  18. 

PLEADING.    See  Equity  Pleading;  Former  Recovery;  Nil  Debet;  Parties;  Statutes  of  Lim- 
itation, 
no  traverse  on  matter  of  law;  what  not  pure  matter  of  law.    Contracts.  §  248. 
M      recoupment  for  breach  of  warranty  in  action  for  price  of  goods  sold.    Contracts, 
g§  822,  824. 
declaration  on  contract  with  dependent  provisions,  upheld.    Contmcts,  g  $97. 
covenant  and  assumpsit  not  joined  at  commctn  law.    Contracts,  §  902. 
joint  contractor  not  charged  alone,  if  he  pleads  prop?rly.    Contracts,  §  984. 
tenants  in  common  cannot  alone  have  action  for  easement  in  gross;  it  is  question  of 

right    Contraets,  ^  101 7»  102a 
estoppel  admissible  when  no  opportunity  to  plead  it.    Contracts,  §  169t.  ^ 
quobtion.of  citizenship  raised  by  plea  in  abatement     Contracts^  §  1 778. 
'   unnecessary  to  plead  — 

power  of  corporation  existing  under  puUic  statute.     Contracts,  §  244. 
illegality  of  contract  taken  judicial  notice  of,  without  regard  to  pleading.    Con- 
tracts, gg  518,  542-48. 
it  is  necessary  .to  plead  — 

the  performance  of  conditions  precedent.    Contracts^  §  252.  See  g  897. 
illegality  in  executed  contract.     Contracts,  ^  643. 

what,  in  plea  to  declaration  for  breach  of  building  contract;  facts  showing  failure 
of  plaintiffs  necessary.    Coutracts^  g  1882. 

PLEDGE. 

of  stock,  contract  of  redelivery  construed.    Cbntracts^  §1078. 
duty  of  assignee  of  judgment  as  collateral  to  collect     Contracts,  §  1088. 
oral  agreement  for,  prevails  over  prior  written  contract  to  return  the  securities.    Con* 
traoi^  §  1097. 

POSSESSION.    S<^e  Adverse  Posseseion. 
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PRACTICE.    See  Appeals;  BUls  of  Exception;  Exceptions:  Equity  Praetiee. 
what  (jaestions  reviewed  on  certificate  of  divisioo.    Contracts,  ^  214. 
when  infltructions  reviewed  on  appeal.    Contracts,  g  587. 
•     verdict  directed  on  plaintifiTs  opi*nine  statement,  when.    Contracts,  $^  540. 
governed  by  law  of  forum,  see  Conflict  of  Law8,  4,  5. 
non-suit  not  ordered  on  defendant's  application.    Contracts,  §  1772. 

PRE-EMPTION.    See  Public  Lands. 

Hgreement  to  make  a  fraudulent,  void.    Contracts,  §  630. 

PREFERRED  STOCK.    ^  Stock. 

agreements  for  issue  of,  construed.    Contracts,  §§  1138-84. 

PRESUMPTIONS.    See  Burden  of  Proof. 

in  favor  of  contracts  by  corporations.    Contracts,  g  24<W 
that  guaranty  is  not  a  continuing  one.    Ccmtractn,  ^  2(13* 
of  conHideration,  from  seal.     Contracts.  ^^  3^)1,  885-40. 

and  validity  from  prima  facie  legality  of  contract.    Contracts,  g  378. 
against  bars:aining  away  of  taxing  power  by  state.    Contracts,  g  878. 
novation  not  presumed.    Contracts.  §  889. 
that  writing  delivered  on  day  of  date.    Contracts,  g  891. 
account  settled  only  prima  facie  evidence  of  correctness.    Contracts,  g  1009. 
party  producing  or  claiming  under  instrument  mu^t  account  for  alteration  in  it.    Gon« 

tracts,  i:g  no*).  1706. 
as  to  interlineations  and  erasures.    Contracts,  gg  1707,  1708. 

PRICE.    See  Construction  of  Contracts,  6,  f;  Statute  of  Frauds. 

PRINCIPAL. 

stockholder  in  national  bank  is  a.    Contracts,  gg  204»  287. 

PRINCIPAL  AND  AGENT.    See  Agency, 

PRINCIPAL  AND  SURETY.    See  Alteration;  Extension  of  Time;  Guaranties  and  Letters 
of  Credit 
liability  of  principal  to  surety ;  when  statute  begins  to  run.    Contracts,  gg  8,  80,  81. 
surety  signing  bond  on  condition  of  another*s  signature,  an  escrow.    Contract?,  g  83. 
liability  of  surety  stricti  juris;  alteration  release).    Contracts,  gij  141,  1703. 

see  Alteration.  ' 

principal  signing  bond  cannot  show  he  is  a  surety.    Contracts,  g  151. 
distinction  between  suretyship  and  guaranty  of  ultimate  payment.     Contracts,  g  203. 
surety  usually  bound  to  same  extent  as  principal.     ContractA,  g  278i. 
extension  of  time  does  not  of  itself  discharge.    Contracts,  g  270. 

indemnity  to  surety  on  one  debt  not  held  for  another  after  first  paid.    Contracts,  g  811 » 
consideration  supporting  suretyship.    Contracts,  g  376. 

executor  may  contract  to  give  his  surety  part  oLhis  compensation.    Contracts,  g635. 
mutual  acts  prescribed  in  executory  contract  presumed  dependent.    Contracts.  ^  914. 
obligation  of,  is  joint ;  surety  sustains  same  liability  as  principol.    Contracts,  g  968. 
construction  of  agreement  with  surety ;  termination  of  liability  by  notice ;  strict  con- 
struction. .  Contracts,  ^g  1180-32. 
obligation  of  surety  controlled  by  law;  what  law.    Contracts,  g  1377. 
release  of ;  instance  of  transaction  not  a  release.    Contracts,  ;:$S  1674,  1675. 
damages  in  action  of  surety  against  principal    Contracts,  g  1979. 

PRIORITY. 

.    .  8ti|Milation  for  liquidated  damages  gives  none  over  other  creditors.    Contracts,  g  1148. 

PRIVITY.    See  Guaranties  and  Letters  of  Credit,  5,  d;  Parties. 

none,  between  examiner  of  title  and  stranger  becoming  purchaser.     Contracts,  g  47. 
nor  between  creditor  agreeing  with  debtor  to  pay  his  debts,  and  other  creditors.    Con- 
tracts, g  SO. 
request  to  A.  to  execute  bond  implies  promise  to  A.,  and  any  other  he  may  procure  to 

execute  it  with  him.    Contracts,  g  77. 
destroyed  by  formation  of  new  corporation,  when.    Contracts,  g  1183. 

PRIZE.    See  Shipping  and  Admiralty. 

PROCEDURE.    See  Practice 

PROFESSIONAL  SERVICES. 

contract  for,  to  procure  legislatioir,  valid ;  otherwise  if  improper  influence  to  be  used. 
Contracts,  g^  5:i2,  5o8-G2.    See  g^:^  6U0,  605. 
when  blended  with  forbidden  acts,  there  can  be  no  compensatioii.    Contracts,  g  854. 

PROFU  A  PRENDRE.    See  Easemenis. 

PROFITS.    See  Measure  of  Damages. 

when  part  of  damages.     Contracts,  g§  1920,  1960, 
contracts  for  division  of,  construed.    Contracts,  gg  1980^1. 

PROMISE,    See  Consideration^  1 ;  Contracts. 
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PROMISSORY  NOTES.    See  BUls  and  Notes. 

PROOF.    See  Evidence. 

PROPOSAL   AND   ACCEPTANCE.     See    Aeceptanee;  Consent;  Contracts;  Ccntracts  bjf 
Letter;  Mistake, 
terms  must  not  be  differently  understood  by  parties.    Contracts,  §  18. 
necessary  to  make  a  contract.    Contracts,  ^  i5. 
acceptance  must  be  sent  to  the  *place  proposed.    Contracts,  §H  8,  20. 
must  be  comprehensive  and  uuqpnditional.    Contracts,  g^  CT,  21. 
with  conditions,  subsequent  acceptance  of  proposal  not  binding.    Contracte,  ^  2S. 
what  amounts  tp  an  offer.     Contracts,-  g  60. 
pi-oposer  may  fix  what  time  he  pleases.    Contracts,  §  61. 
advertisement  for  pro|)osais  and  acceptance,  binding.    Contracts,  §  66. 
an  offer  to  settle  **  all  claims  *'  is  accepted  bv  agreement  to  settle  **  all  known  claims." 

Contracts.  §  1097. 
proposal  may  be  withdrawn ;  8ul>sequent  assent  immaterial.    Contracts,  §  62. 

PROSTITUTE. 

when  there  be  no  recovery  for  board  of.    Contracts,  §  642. 

PROVISOS. 

in  contracts,  in  cases  of  doubt,  are  taken  most  strongly  against  the  party  using  the 
language.    Contracts,  §  864. 

PUBLIC  JUSTICE. 

agreement  for  obstruction  of,  void.    Contracts,  §578. 

PUBLIC  LANDS. 

agreement  of  settlers  to  purchase,  when  valid.    Contracts,  §  504. 

entry  and.  or  sale   of    reserved,  void;   agreement  to   bid   on,  upheld.     Contracts, 

§§  68<>-34. 
contract  for  combination  of  bidders  on,  held  void.    Contracts,  ^  6^. 
sale  of,  upon  contract  to  suppress  competition,  void.    Contracts,  g  764^ 

PUBLIC  MONEY.    See  Official  Bond. 

PUBLIC  OFFICER.    See  Office;  Officers;  Official  Bond. 

not  personally  bound  on  official  contract.    Contracts,  §  188. 
emoluments  are  the  consideration  of  the  bonds  of.    Contracts,  §  877. 

PUBLIC  POLICY.    See  Gaming;  Illegality,  3 ;  Margins  or  Options;  Restraint  of  Trade. 

PUBLIC  SALES.    See  Judicial  Sales;  Sheriffs'  Sales. 

PUBLIC  WORKS.    See  Cities. 

PUBLISHER. 

contract  with  author  construed.    Contracts,  §  1 114. 

PUNCTUATION. 

not  resorted  to,  in  construction,  until  other  means  fail.    Contracts,  §  858. 

PURCHASERS  FOR  VALUE.    See  Bona  Fide  Purchaser. 

husband  and  wife  are,  under  marriage  settlement.    Contracta,  §  889. 

"  PUTS."    See  Gaming;  Margins  or  Options. 


Q. 

QUANTUM  MERUIT.    See  Breach;  Implied  Contracts;  Performance. 
no  ret'overy  on,  if  special  contract  exists.    Coq tracts,  §  558,  p.  2S\. 

effe(*t  of  acceptance  of  imperfect  performance;  extra  work.     Contracts,  ^  907* 

or  performance  after  the  day,  and  acceptance  thereof.    Contracts,  g  912. 

for  service  accepieii,  but  different  from  that  contracted  for.    Contracts,  §  1105. 

for  aiiandoned  work.     Contracts,  S  1410. 
on  acceptance  of  work  not  performed  according  to  contract    Contracts,  g§  1651-G2. 
rule  of  damages  on.    Contracts^  §§  U>72-74. 

QUESTIONS  FOR  COURT.    See  Coiirt;  Evidence;  Jury.  .      - 
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RACE  HORSE.    See  Horse  Race. 

cuutumpsit  will  lie  for  cost  of  feeding  and  training.    Contracts,  §  159L 
sub-rent  of  rat^  course  not  recover^,  when.    Contraccs,  ^  59d. 

RACING.    See  Race  Horse. 

RAILROADS.    See  BUI  of  Lading;  Carriers;  Corporations;  Stock, 

agreement  with  construction  company  void,  if  directors  of  former  are  members  of  latter. 

Contracts,  §%  582,  575. 
guaranty  that  stock  shall  be  worth  par  at  certain  date,  not  illegal.   Contracts,  §§  5^,  561. 
contract  with  telegraph  company  as  to  transmission  of  messages  of  officers,  held  void, 

Contracts,  ^§  64tt,  647. 
agreements  with  single  telegraph  or  sleeping  car  dbmpany  granting  monopoly,  whether 

valid.     Contracts,  §§  691-93,  C9S-702.  705,  706. 
agreement  between,  as  to  connecting  line,  construed.    Contracts,  ^  886. 
bridge  contract  held  to  contain  dependent  covenants.    Contracts,  g§  893,  010-18. 
so  of  construction  contract.    Contracts,  §  916. 
lease  of  railroad  held  not  dependent  on  covenant  as  to  classifying  its  debt.    Contracts, 

grading  contract  held  entire.    Contracts,  g§  938,  030-S2,  944. 

contract  with  city  for  bonds  construed.    Contracts,  ^  1024. 

when  a  railroad  **  controls*'  another;  owning  majority  of  stock.    Contracts,  g  1079* 

agreement  to  connect  two  lines  construed.    Contracts,  §§  1094,  10<(5. 

injunction  against  breach  of.    Contracts,  $^  1095. 

for  exchange  of  certificates  for  preferred  stock ;  new  company ;  privity  of  con- 
tract   Contracts,  g  1183. 
**  net  earnings,"  what,  in  agreement  for  issue  of  preferred  stock.    Contracts,  g  1184 
agreement  with  city  us  to  issue  of  bonds  sustained.    Contracts,  §  1140. 
guaranty  of  interest  on  county  bonds  held  an  original  undertaking.     Contracts,  g  1141. 
construction  of  contract  for  delivery  of  city  bonds  to  construction  company.   Contracts, 

g  1142. 
contract  with  telegraph  company  for  use  of  wire  construed;  effect  of  assignment  of 
road.     Contracts,  ^  1148. 

for  use  of  line,  not  affected  by  foreclosure,  when.    Contracts,  g  1152. 
cars  sold  to,  and  title  retained  by  seller  till  payment,  not  affected  by  railroad  mortgage. 

ContracU,  g^  1169,  1171. 
mortgage  does  not  prevent  delivery  of  stock,  when.    Contracts,  ^1127. 
agreement  of  contractor  to  take  stock  for  pay.    Contracis,  g  1189. 
agreement  with  steamboat  company  to  end  competition  construed.    Contracts,  §g  1176, 

•  sp^ific  performance  of  contracts  relating  to.    Contracts,  g§  1450,  1458,  1454,    1484, 
1472-1480,  US2-S5,  1488-90,  1541,  1550. 
see  Specific  J:'erformanoe, 
time  hela  to  be  of  the  essence  of  a  bridge  contract.    Contracts,  g  1 785. 
contract  by  one  having  large  interests  in,  nbt  collateral,  under  statute  of  frauds.   Con- 
tracU, g  1 790. 

RAILROAD  MORTGAGE& 

cars  sold  to  company  do  not  become  subject  to,  when.    Contracts,  gg  1169,  1171. 

RATIFICATION.    ^>ee  Partnership;  Waiver, 
instance  of.    Contracts,  g.^  149,  1845. 

by  guarantor,  of  purchase  in  his  own  name.    Contracts,  g  215. 
by  guarantor,  of  purchase  under  letter  of  credit  from  a  third  person.  Contracts,  gg  215, 

217. 
of  contract  made  Sunday  on  lay  day.     Contracts,  g  449.        • 
of  illegal  contract,  is  void.    Contracts,  gg  479,  616;  but  see  g  449. 
of  illegal  contract,  by  corporation,  what  is  not  a.    Contracts,  gg  578|  647. 
of  contract,  void  for  duress.    Contracts,  g  674. 
of  contract  made  in  state  of  intoxication.    Contracts,  g  684. 
by  corporation,  of  contract,  in  agents'  names.     Contracts,  g  89. 
by  corporations  of  contract  of  otticer.     Contracts,  g  99. 

operates  as  a  contract ;  new  consideration  nnnecessiry,  when.    Contracts,  g  117. 
of  contract  of  mortgagor,  by  purchaser  on  foreclosure.    Contracts,  g  1152. 
of  departure  from  strict  performance.     Contracts,  gg  1829,  1851. 
of  fraudulent  or  mistaken  contract,  by  delay  m  rescinding.    Contracts,  gg  750,  752-M. 

768^  1199,  1566,  1579,  1618. 

RATIONS.    See  CfovemmeiU  Contracts. 

REAL  PROPERTY.    See  Conflict  of  Laws;  Specific  Performance;  Statute  of  Frauds;  Vendor 
and  Purchaser. 

REASONABLE  TIME.    See  Time. 
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REBELLION.  i 

contracts  in  aid  of,  void.    Contracts,  §g  636-29. 


RECEIPT. 

held  a  contract.    Contracts,  §  1123. 

RECEIVER. 

speciiic  performance  against.    Contracts,  §§  1450,  1460-6i,  1541. 
suit  against,  a  contempt,  when.    Contracts,  §  14IM). 

RECIPROCITY. 

in  contract,  see  Contracts;  Mutuality. 

RECITA.L3. 

in  guaranty,  effect  of.    Contracts,  §§  2S4-$5. 

RECOMMENDATION.    See  Fraud;  Ouaranties  and  Letters  of  Credit,  5;  WarraiOy. 

RECORDS. 

of  supreme  court,  how  made  up.    Contracts,  g  14S3. 
of  courts,  what  required.    Contracts,  |$§  15^&-96. 

RECOUPMENT.    See  Sale;  Set-off. 

in  quantum  meruit^  of  damages  for  non-performance  of  contract.    Contracts,  %  W9* 
of  damages  for  breach  of  warranty  in  action  on  sale  for  price.    Contractd,  §  11^.   See 

§  1985. 
in  action  on  building  contract.    Contracts,  §§  1890-91,  1036-1008. 
of  liquidated  damages.    Contracts,  g  'iOVi, 

REFEREES. 

provision  referring  price  of  lands  to,  upheld.    Contracts,  g  1151. 

REFORMATION,    ^qq  Mistake. 

REGISTRATION. 

of  conditional  sales  in  Kentucky.    Contracts,  §  1289. 

of  lien  on  veiisel  coming  from  another  state,  necessary,  when.    Contracts,  §  1649. 

RELATIONSHIP. 

as  a  consideration.     Contracts,  §  426. 

RELEASE.    See  Covenant  Not  to  Sue;  Discharge;  Merger. 

fraudulent,  of  damages  in  favor  of  one  contractor  will  not  avail  employer  as  to  the 

other.    Contracts,  ^  965.  * 

of  indebtedness  of  city,  by  giving  new  bonds,  construed.     Contracts,  §  1129. 
of  debt,  witliout  consideration,  is  nevertheless  valid.     Contracts,  j5  ltio9. 
payment  of  smaller  sum  not  consideration   for  release  of  whole  debt.    Contracts, 
§g  16T0,  1671. 
unless  by  releat^e  under  seal.     Id. 
written,  unsealed,  of  sealed  instrument,  inefTectual.     Contracts,  §  1672. 
of  accommodation  acceptor,  by  contract  between  maker  and  indorser.    Contracts, 

§  1673. 
,  parol,  of  instrument  under  seal,  not  effective.    Contracts,  §  1674.     See  §  1861. 
of  surety,  by  alteration  of  contract.     Contracts,  ^  1675. 
of  joint  obligors,  by  release  of  one.     Contracts,  g  1676. 

a  covenant  not  to  sue  one  is  not  a,  even  as  to  him.     Contracts,  §  1677. 

REMEDY.  ,  . 

implies  a  right ;  n(>ne  where  illegality  prevents.     Contracts,  §  467.  , 

REMEDY  AT  LAW.    See  Specific  Performance;  Equity. 

REMOVAL  OF  CAUSES. 

agreetnent  not  to  remove,  void.    Contracts,  §§  607,  608. 

dissenting  opinion,  holding  case  not  removable.     Contracts,  §  1504. 

RENEWAL.    See  Landlord  and  Tenant 

RENT.    See  Landlord  and  Tenant. 

REPAIR.    See  Landlord  and  Tenant 

REPEAL.    See  Statutes,  8. 

REPLEVIN. 

suit  to  compel  delivery  of  papers  is  not  for  Bpecific  p^ormance.    COBtnoU,  ^  1848. 
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REPUDIATION.    See  Abandonment;  Aeiion;  Breach;  Building  Contracts;  Performanoi; 
Remission;  Revocation;  Specific  Performance;  Waiver, 

by  refusing  to  do  what  is  necessary  to  performance  by  the  other.    ContractSi  g  1555w 

by  preventing  performance  by  the  other.    Contracts,  §  1556. 

by  giving  notice.    Contracts,  §  1557. 

by  one  party,  impossible  if  other  not  in  fault.    Contracts,  §  155S. 

none  for  illegality  which  is  merged  in  a  judgment  on  the  contract.    Contracts,  §  1559. 

suit  on  consideration  of  forged  note,  before'  due,  a  disaffirmance  of  the  note.    Con- 
tracts. §  1560. 

for  fraud,  must  be  of  the  whole  contract.     Contracts,  §  1561. 

purchase  by  city  nut  repudiated  by  vendor,  when.    Contracts,  §  1563. 

what  is  not  a.    Contracts,  §  1563. 

effect  of ;  other  party  must  accept  in  order  to  end  contract    Contracts,  g  1557. 
action  may  be  brought  at  once,  see  Action;  Breach. 

of  offer  to  sell,  or  to  contract,  may  be  revoked  before  acceptance.    Contracts*  %  1564. 
see  Proposal  and  Acceptance;  Sale, 

change  of  sovereignty  does  not  affec|;  contracts.    Contracts,  g  1565. 

RES  GEST^. 

conversations  of  parties,  when  admissible.    Contracts,  §  827. 

RESCISSION  OF  CONTRACTS.    See  Performance;  Repudiation;  Revocation. 

1.  In  Qbkbral. 

2l  What  Amounts  to. 

8.  In  What  Cabbb  Fbrmittbd. 

4.  TncB  OF. 

5b  Effbot  of. 

1*  In  General. 

notice  of,  may  be  given  on  Sunday;  in  Nevada.    Contracts,  gg  759,  1626. 

specific  performance  instead  of.    Contracts,  ^  1552. 

upon  a  breach,  the  other  party  may  either  affirm  or  rescind.    Conti'acts,  g  1614. 

courts  will  give  effect  to,  as  far  as  possible,  and  damages  for  the  residua    Coutnots, 

g  1615, 
must  be  in  the  prescribed  manner.    Contracts,  §  1617. 
equity  may  order  cancellation.     Contracts,  ^  1613. 

construction  of  terms  for ;  held  to  extend  only  to  future,  and  not  to  part  of  contraot 
performed.     Contracts,  ^'i$  1570,  1606. 

of  provision  for  rescission  by  notice.     Contracts,  gg  1575,  1601^10. 

of  provision  for  rescission  for  non-payment.    Contracts,  ^g  lo78.  1611-18* 
burden  of  showing  cause  for,  is  on  him  rescinding.    Contracts,  §  1630. 
Sf)ecific  performance  preferred  to,  when.    Contracts,  §  1021. 
amendment  of  contract  instead  of  a.    Contracts,  §  1622. 

a.  What  Amounts  to. 

partial  assignment  by  one  contractor,  not  a.    Contracts,  §  163. 

of  contract  of  sale,  by  notice.     Contracts,  §  1407. 

in  a  contract  for  personal  services,  party  becoming  incapacitated  to  perform.  Oontraota. 

gS  1573,  160»-10. 
stipulation  for  notice  to  terminate  a  contract?,  construed.    Contracts,  g^  1574,  1609-10. 
when  subsequent  parol  promise,  without  consideration,  is  not,  of  a  prior  written  one. 

Contracts,  s^.^  1577,  1611-13. 
certain  negotiations  held  not  to  be,  of  a  policy.    Contracts,  g  1620. 
of  sale,  the  article  sold  must  be  returned.     Contracts,  g§  1634-39. 
securities  must  be  redelivered.    Contracts,  g  1640. 
notice  of  refusal  to  perform  by  one  party,  accepted  by  the  other.  Contracts,  g§  1855-56, 

18o8-62 ;  but  see  g§  1868-64. 

9.  In  What  Cases  PERMiTTiu>. 

for  failure  of  consideration,  inadequacy  not.    Contracts,  §  410. 

for  want  of  capacity  of  parties.     Contracts.  §^  678-81. 

of  contract  made  in  state  of  intoxication.    Contracts,  ^§  68^-84.    See  g§  685-86. 

for  fraud;  promptness;  fraud  must  be  clear.     Contracts,  §§  750,  7o2-&5,  1199.    See 

g763. 
of  dale,  for  non-delivery  of  monthly  part.    Contracts,  §  917. 
—     not,  of  entire  contract,  as  to  some  of  the  parties  only.    Contracts,  g  948. 

grucere,  whether  possible  for  breach  of  warranty  of  kinder  identity  of  article.    Con- 

tracte,  g  1581. 
none,  after  articles  sold  have  been  partly  used.    Contracts,  g§  1567,  lo83. 
none,  of  executed  contract,  on  account  of  failure  to  perform  covenants.    Contracts, 
g.^  1568,  1586. 
vested  interest  in  patent,  for  failure  to  pay  annuity.    Contracts,  g  1586. 
emigration  contract  with  a  county,  when.     Contracts,  $$  1633. 
not  for  mutual  mistake  as  to  construction.    Contracts,  g  1631. 
by  action,  for  inadequacy  of  consideration  and  fraud.    Contracts,  g  16! 9. 
^  the  payment  of  the  stipulated  penalty  does  not  give  a  right  to  rescind.    Contracts, 

g  1633. 
:  not  bj  the  party  in  faolU    Contracts^  g  1625. 
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BESCISSION  OF  CONTRACTS,  In  What  Cases  PEKHiTna>— oootinaed. 
for  refusal  of  opposite  party  to  perform.    Contracts,  g  1632. 
illegal  contract  only  partly  executed.     Contracts,  §  1641. 
one  having  at>anclone<l  a  contract  cannot  rescind  it    Contracts,  g  1612. 
not  for  having  become  more  burdensome.    Contracts,  g  1644. 

4.  Time  of. 

for  fraud,  party  must  act  promptly  on  discovery  of.    Contracts,  ^  750,  753-5S»  IIM. 
See  §^  763,  1618. 
must  act  as  eoon  as  circumstances  permit ;  delay  of  eight  months  fataL    GoatraetB, 
§81566.  157». 
so  as  to  mistake;  non-action  an  affirmance.    Contracts,  §  1618. 
notice  of,  may  be  given  on  Sunday.    Contracts,  g§  768, 1626. 

fi.  Effect  of. 

money  paid  under  illegal  abandoned  contract  may  be  recovered  back,  when.    Contracts, 

§)^  1569,  1589-98. 
abandonment  after  money  advanced  or  work  done  prevents  any  recovery  therefor. 

Contracts.  §5§  1576,  1011-18. 
construction  of  contract  by  which  rescission  forfeits  all  prior  payments.    Contracts, 

g§  1578,  1611-18. 
by  one,  damages  given  to  the  other.    Contracts,  §1616. 
cancellation  of  deed  does  not  destroy  it,  when.    Contracts,  §§  1H27-28. 
rescission  of  contract  made  in  place  of  another  rescinded  contract  does  not  revive  the 

latter.    Contracte,  §  1629. 
measure  of  damages  on;  see  Measure  of  Damages. 

RESTRAINT  OF  TRADE. 

contracts  in  partial  restraint  of  trade,  valid.    Contracts,  gg  690,  694-97. 

agreement  as  to  restricted  use  of  steamship  sustained,     /a..  §  949. 

contract  by  railroad  coinpanv  allowing  telegraph  company  the  exclusive  right  to  estab- 
lish its  line  along  its  road  is  void,    Contracts,  §§  691-93,  698-702.    See  §  705. 

contracts  in,  are  divisible.    Contracts,  g§  697-70s. 

if  contract  in,  is  partially  executed,  equity  will  regulate  the  rights  of  the  parties.  Con- 
tracts, ^g  093,  70)). 

contracts  in,  are  void  as  against  public  policy.    Contracts,  g  703. 

agreement  to  discontinue  sale  of  patented  machine  upheld.    Contracts,  §  704. 

agreement  of  railroad  to  lease  sleeping  cars  of  one  company  and  no  other,  not  favored. 
Contracts,  §  70  J. 

RESULTING  TRUSTa 

not  within  the  statute  of  frauds.    Contracts,  g  1819. 

RETRACTION.    See  Revocation. 

REVENUE.    See  Internal  Revenue. 

REVERSION,    ^ee- Landlord  and  Tenant 

assignor  of  patent  held  not  entitled  to  reverter  or  forfeiture.    Contracts,  g  1625. 

REVIEW.    See  Appeal;  Instructions;  Writ  of  Error, 

REVIVAL. 

of  rescinded  contract,  how  operates.    Contracts,  g  1629. 

REVOCATION   OF  CONTRACTS.    See   Contracts;  Contracts  by  Letter;  Guaranties  and 
Letters  of  Credit,  6 ;  Wills. 
of  offer  by  letter  or  telegraph,  when  may  be  made.    Contracts.  ^  175,  176,  181,  182. 
of  election  to  terminate  contract.    Contracta  $^  1848-44,  1808-69. 
when  power  of  exists,  specific  i>erformance  denied.    Contracts,  ^g  1449,  1463»  1531-83. 
of  offer  to  sell,  before  acceptance.     Contracts,  §  1594. 
of  agency  to  sell  land,  valid  at  any  time  before  sale.    Contracts,  g  1624. 

REWARD. 

power  of  bailee  of  the  money  offered,  to  pay.    Contracts,  g  1081. 
recovery  of  bonds ;  recovery  by  police.     Contracts,  §  1402. 

RIGHT  OF  ACTION. 

in  federal  courts,  effect  of  state  statutes  on.    Contracts,  g  350, 

RIGHT  OF  COMMON.    See  Easements. 

S. 

SALE.    See  Contracts  by  Letter;  Oovemment  Contracts;  Restraint  of  Trade;  Revocation; 
Slaves;  Specific  Performance;  Statute  of  Frauds;  Vendor  and  Purchaser;  Warranty. 
bill  of  parcels  not  a.    Coutrtvcts,  ^  43. 

but  receipted,  is  evidence  of.    Contracts,  g68. 
constrjactiou  of  provisions  aa  to  time  of  payment,  price,  etc.,  see  Construction  of  Con- 
tracts,  6,  c,  f. 
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SALE  —  continued. 

of  pi*operty  by  one  engaged  in  joint  adTentirre,  right  of  the  other.    Contn^cts,  g  15S. 

excuses  for  non-perfonnnnce.    Contracts,  §.^  1440,  1413 -41.    See  Performance,  4. 

bill  of,  as  security,  construed  and  applied.    Contracts,  §  311. 

vendee  assuming  guaranty  of  vendor;  instance  of.    Contracts,  g  300. 

recoupment  for  breach  of  warranty  of  quality,  in  action  for  price.    Contracts,  §§  822, 

8S4. 
validity  of  agreement  of  purchaser  to  pay  to  seller's  creditor.    Contracts,  §  401. 
writing  referring  to  the  thing,  price  and  terms  is  a  complete  sale.  •  Cuntracts,  g  815» 
coniract  of,  see  Contract 8  by  Letter, 

for  sale  of  wood ;  effect  on  title.    Contracts,  §  1162.  i 

proposal  must  be  wholly  accepted.    Contracts,  ^  SO* 

to  sell  vessel,  held  executory.    Contracts,  ^  1 160. 

receipted  bill  of  parcels  not  evidence  of.    Contracts,  §  68. 

of  sale  of  lumber,  construed.    Contracts,  ^1150. 

demand  unnecessary  of  vendor  asserting  he  will  not  deliver.    Contracts,  S  161. 

presumed  tliat  the  mutual  contracts  are  dependent.    Contracts,  §  917.     See  §  032. 

place  of  payment  designated  is  a  material  part  of  the  contract.    Contracts,  §  219* 

of  sale  of  teas  at  Canton,  construed.    Contracts,  g^  1053-54. 

for  miiitarv  supplies  of  expedition  against  foreign  power,  when.    Contracts,  §457* 

''more  or  less,    construed.     Contracts.  ^  887. 

the  contra(rt  is  entire.    Contracts,  .^.^  946,  947. 

rescission  of,  for  non-delivery  of  monthly  portion.    Contracts,  {$  917. 
of  goods,  as  a  consideration  for  a  guaranty.    Contracts,  §  887. 
delivery  to  carrier  a  delivery  to  the  buyer.     Contracts,  §  445. 
what  not  a  repudiation  of ;  retraction  of  offer.     Contnicts,  ^^  1568,  1564. 
to  Confederate  government,  compulsory,  held  not  void  for  duress.    Contracts,  §  669. 
that  sale  was  below  market  value,  admissible  in  construction.    Contracts,  $^  778.    « 
joint  adventure  in  keeping  and  sale  of  cattle  held  to  produce  several  liability.    Con- 
tracts, 55$?  982-63. 
on  sale  of  bonds  there  is  an  implied  warranty  of  genuineness.    Contracts,  §  998. 
condition  in.  as  to  restricted  use  of  property,  held  not  a  ccnrenant.    Contracts,  §§  978, 

1001-101)4. 
price  of  goods  to  be  regulated  by  price  of  gold ;  how  construed.    Contracts,  §§  976, 

1012. 
measure  of  damages  on  failure  to  deliver  monthly  quotas.    Contracts.  §§  979,  1025-27. 
government  contract  for  sale  of  granite,  construed.     Contracts,  ^§  980,  1028. 
implied  condition  as  to  time  of  delivery,  depending  on  the  season,  etc.    Contracts, 

g;j  95j7,  103iM2. 
vendor  retaining  both  goods  and  price,  liable  for  money  received.    Contracts.  §  1041. 
agreement  to  receive  payment  in  goods  made  from  property  sold,  construed.    Con- 
tracts, ^  1073. 
vendee  takes  no  better  title  than  vendor  had.    Contracts,  §  1075. 
sale  of  stalls  under  charter  authorizing  market,  cons: rued.    Contracts,  §  1080. 
of  stock,  agreements  for,  construed.    Contracts,  ^g  1135,  1187. 
of  steamboat,  with  agreement  to  pay  the  ''debts  of  the  boat,**  construed.    Contracts, 

§  1 147.  ^ 

transac:tion  held  not  to  be,  of  telegraphic  property.    Contracts,  §  1148. 
stipulation  for  place  of  shipment  of  goods  held  immateriuL     Contracts,  §  1153. 
provisicm  for  shipment  "as  soon  as  possible"  not  modified  by  parol.     Contracts,  g  1154. 
effect  of  agreement  to  purchase  the  property  of  a  third  person.    Contracts,  §  1150. 
to  purcliase  and  sell  property  on  jomt  account.     Contracts,  ^  1157. 
to  deliver  property  at  any  of  certain  ports.    Contracts,  g  1158. 
to  deliver  on  failure  of  purchaser  to  recover  in  suit.    Contracts,  g  1159.  ^ 

to  deliver  notes  in  escrow  until  title  perfecte<i.     Contracts,  §  1 163. 
to  sell  stock  for  par  and  dividends  up  to  certain  date.    Contracts,  g  llo4. 
to  sell  goods  on  commission;  statute  of  frauds.     Contracts,  §  1166. 
-"   to  sell  canal  boat  and  transport  engine.    Contracts,  fi  1 167. 

to  sell  cars  to  railroad,  title  to  remain  in  vendor;  railroad  mortgage.    Contracts, 
Ss51169,  1171. 
stoppage  in  transit:  interest.    Contracts,  §  1413. 

governed  by  what  law ;  conflict  of  laws.    Contracts,  g§  1177,   1203-lSOO,  1209,  1239, 
1241,  1275,  l:i86-87,  1290,  1293, 
see  Conflict  of  Laws, 
how  affected  by  custom  and  usage.    Contracts,  §§  1800,  1301,  180^1808,  1310,  1822, 

1826. 
what  a  performance,  and  what  a  breach,  of  the  contract  of.    Contracts,  ^  1327, 1880-31, 
1334-36,  1343-44, 1845-47, 1852-58, 1857^1, 1808-00,  lo71,  1383,  1386,  1393, 1403- 
1407,  1413. 
see  Breach,  2 ;  Performance,  2. 
.  sale  by  sample;  selection  by  buyer's  agent;  warranty;  fraud.    Contracta»  S  1406^ 
rescission;  linie  given  to  test  article;  warranty ;  return.    (.>>ntracts,  $^  1407. 
rescibsiiin  of  sales.     Contracts,  ^g  1507,  157i>,  1581-»2»  1682,  1634-39. 
description  of  article  sold  is  a  warranty,    uonti'ucu,  §  1580. 

waiver  of  breach  by  iion-delivery,  by  demanding  and  receiving  further  delivery.    Con- 
tracts, {( 1653. 
change  in  quantity  and  price  implies  no  change  in  quality.  •  Contracts,  g  1713. 
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SALE  —  continued. 

actions  on  contracts  of.  when  accrue.    Contracts,  §§  1866-67,  1878. 

measure  of  damages  for  breach  of  contract  of,  see  MeoMureof  Ikimages. 

purchase  of  liquor  for  resale  in  state  where  prohibited,  valid.      Contracts,  §§  834, 

845-56. 
illegality: 

but  sale  in  a  Btate  where  sale  prohibited  is  void.     Contracts,  §  445. 
knowledge  of  vendor  ihat  goods  will  be  illegally  used,  im material ;  exceptions  to 
rule;  vendor  must  not  participate  in  the  violation  of  law.    Contracts,  ^848, 
849,  o*>l. 
no  action  for  price  of  goods  furnished  to  promote  immorality.    Contracts,  §  858. 
illegal,  how  far  valid.     Contracts,  §  483. 
of  personal  influence  with  officer,  void.     Contracts,  ^  544. 


see  Confederate  Money, 
of  public  lands,  void  for  fraudulent  prevention  of  competition.  Contracts,  §^  630-34, 

764. 
in  violation  of  non-intercourse  act,  void.    Coatracta,  g  500. 
to  asisist  criminal  act,  void.     Contracts,  i^  641. 

for  future  delivery,  valid;  void  if  a  mere  wager.    Contracts,  §§  709,  724-25«  718, 
74r>. 
see  Margin*  or  Options^ 
in  partial  restraint  of  trade«  valid,  see  Restraint  of  Trade. 

effect  of  intent  of  vendee  to  use  property  to  violate  law  of  another  statei.    Con- 
tracts, i$  l:2U3. 

SALVAGE.    See  Shipping  and  Admiralty, 

SCRAWL.    See  Seal. 

SEAL.     See  Alteration;  Consideration',  Covenants;  Deeds;  Delivery;  Merger, 
corporation  may  contract  without.     Contracts,  §  36. 
bank  may  issue  notes  without.     Coutracts,  ^  88. 
does  not  absolutely  import  consideration,  when.    Contracts,  §  41.    See  gS  881,  83o-4(l, 

413. 
effect  of,  by  one,  where  the  promise  is  by  two.    Contracts,  §  98. 
of  officer  of  corporation,  binds  corjioracion.     Contracts,  §  99. 
bonds  without,  good  as  contract-^,  when.     Contracts.  §  lOi). 
no  collateral  understanding  can  affect  a  contract  under.     Contracts,  §  101. 
fraud  in  consideration  not  inquired  into;  otherwise  fraud  in  execution.    Contracts, 

«  768. 
scrawl  as  a;  assumpsit     Contracts,  §§  1252.  1297. 
terms  of  contract  under,  may  l)e  modified  by  subsequent  parol  agreement.    Contracts, 

g  1851.    See  gs  1673,  1(574,  Io99-I701. 

SEAMEN.     See  Shipping  and  Admiralty, 

sick,  promise  to  pay  master  for  hi^  doctor,  void.    Contracts,  §  419. 

SECRECY. 

usually  a  t>£tdge  of  fraud.    Contracts,  g  557. 

SECURITY.    See  Collateral  Security. 

advances  as  a  consideration  to  convey  property  as  a.    Contracts,  §  8G7. 

SERVANT.    See  Master  and  Servant;  Services. 

SERVICES.    See  Breach;  Building  Contracts;  Master  and  Servant;  Performance;  Quantum 

Meruit, 
rendered,  but  not  accepted;  no  contract  to  pay  for.    Contracts,  §;^  2,  15-10. 
accepted,  differing  from  those  coutracted  for;  no  recovery.     Contracts,  g  1105. 
no  implied  contract  to  pay  for,  when  express  already  exisis.     Contracts,  ^^  28. 

express  contract  not  vacated  by  notice  by  employee,  not  assented  to  or  acted  on. 
Contracts,  ^  21). 
knowledge  of,  without  objection,  implies  assent.     Contracts,  §  73. 
rendered  in  emergency,  assent  presumed.     Contracts,  ^  179. 
no  recovery  for,  of  free  person  supposed  to  be  a  slave.     Contracts,  §  131. 
city  liable  tor,  though  mode  of  payment  agreed  on  be  ultra  oires.    Con:r:ieis,  g  143. 
value  of  cannot  be  set  off,  when.    Contnu^ts,  g  1897. 

contract  to  pay  for,  binding,  though  proposed  mode  unavailing.    Contracts.  %  48. 
promise  of  owner  of  ship  to  pay  workmen  upon  it.  void,  when.    Conti*acts,  g  405. 
agreement  to  pay  increased  wages,  void.    Contracts,  g^  084,  420.  - 
professional,  to  pr>cure  legislation,  contract  for,  valid;  lobbying,  see  Illegality^  3. 
what  is  extra  work  under  bridge  contract.     Contracts,  g  tiSH, 
when  contract  for,  is  entire,  see  Construction  of  Contracts^  3. 
whether  performed  under  siiecial  contract;  extra  work.    Contracts,  g§  974,  1005-1(M)9. 

1060-61. 
contracts  for,  constrvied.    Contracts,  gg  1332,  1854-56,  1336. 
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SERVICES  —  continned. 

contracts  fur  personal,  and  dklll,  not  speciflcally  enforced.    CSontracts,  §  1540. 
employee  inipKe<Ilv  contracts  for  continued  ability  to  perform;  incapacity;  rescission. 

Contracts,  %i^  157d.  iei>»-10. 
damnfces  in  actions  for.    Contracts,  gg  1968,  t06&-67. 

modilication  as  to  wa^ies,  assented  to  by  roaster,  binding.    Contracts,  §  1710. 
action  for  work  not  done  in  workmanlike *manner.    Contracts,  §  1877. 

by  father  for  work  of  minor  son.  when  maintained.    Contracts,  §  1881. 
defense  in  action  for  work  and  materialsi    Contracts.  §  1882. 
what  a  hiring  by  the  job,  and  nut  for  a  period.     ContrHCts.  §  1883. 
effect  of  compromise  on  claim  for  wages.    Contracts,  g  198:3. 

SET-OliT.    See  Recoupment  , 

damages  for  value  of  services  not  set  off  in  action  for  improper  performance  of  con- 
tract.    Contracts,  gS  1886,  1897. 
none  against  covenant,  when.     Contracts,  ^  19!d<'). 
penalties  not  subject  to,  in  assumpsit.    Contracts,  §§  1986,  1991-94. 

SETTLEMENT.    See  Compromise;  Composition, 

as  a  discharge,  sen  Guaranties  and  Letters  of  Credit^  6. 
of  differences,  see  Margins  or  Options, 

SEVERABLE  CONTRACTS.    See  Construction  of  Contracts,  8. 

SEVERAL  LIABIUTY.    See  Constimction  of  Contracts,  4. 

evidence  to  show,  inadmissible  on  charge  of  joint  one.  Contracts,  §  19. 

SHARES.    See  Stock, 

SHERIFFS  SALE.    See  Judicial  Sa:ies. 

promise  by  purchaser  to  reconvey,  when  void.    Contracts,  §  417. 

SHIPPING  AND  ADMIRALTY.    See  BUI  of  Lading;  Building  Contracts;  Carriers;  Charter- 
Party;  Oovemment  Contracts;  Liens, 
release  of  wages  by  seaman,  fearing  ill-treatment,  void  for  duress.     Contracts,  g  671. 
payment  for  property  illegally  sold  for  salvage  may  be  recovered  back.    Contracts, 

sale  of  ship  with  agreement  in  partial  restraint  of  trade,  valid.    Contracts,  §§  690, 

694  97,949. 
mariciiiie  contracts  ai-e  liberally  construed,  being  drawn  without  precision.    Contracts, 

)i§  7y9,  86«-:o. 

lien  on  vessel  under  local  law  subject  to  mortga^,  when.     Contracts,  §  1398. 
insurance  on  unlawful  vovage  invalid;   m^iritimo  insurance  held  valid.    Contracts, 

<Lg  507-^. 
eiiain  negotiations  held  not  to  rescind  policy  on  ship  and  cargo.    Contracts, 

i5  1020. 
agreement  to  have  ship  condemned  as  prize,  void.    Contracts,  g.^  516,  530. 
guaranty  of  depth  di  water  on  trip  construed.     Contracts,  g  li)>iii, 
promise  of  sick  seaman  to  pay  muster  for  his  doctor,  void.    Contracts,  §  419. 
promise  of  master  to  pay  debt  of  charterer  to  assignee,  void.     Contracts,  §  423. 
when  money  paid  by  supercargo  recovered  from  owners.     Contracts,  jj  72. 
construction  of  ship-building  contracts;   when  Utle  passes.    Contracts,  g§  985,  986, 

10il7-88.  W 

employment  of  master  to  .load  ship  implies  command  during  voyage.    Contracts, 

^  10  <  2. 
contract  to  invest  proceeds  of  cargo  in  return  cargo  construed.    Contracts,  §  1087. 
sale  by  agent  of  ship  built  through  him.  uplield.   Contracts,  $$  1113. 
lull  freight  recovered  when  full  cargo  nut  tdken.  when.     Contracts.  §  1089. 
performance  of  contracts  relating  tu.    Contracts,  g.4  1370,  l<i73.  i404>. 
btressof  weather;  act  of  God.     Contracts,  §  1411.     bee  P.^r/orwiriuce.  4. 
shipwreck  releases  seameu  from  contract  for  voyage.    Coa tracts,  g  1U64, 

SICKNESS.    See  Illness. 

SIGNATURE. 

when  necessary  to  contract    Contracts,  §  63. 

as  the  final  act  determining  the  place  of  contract,  see  Conflict  of  Laws* 

SKILL.    See  Services. 

contract  for,  not  specifically  enforced.    Contracts,  g  1540. 

SLAVES. 

statute  regulating  importation  into  state  for  sale,  construed.    Contracts,  g  435. 
ail  contracts  between  master  and  slave  were  absolute  nudities.   Contracts,  g)^  86-^. 

during  slavery,  not  enforced  after  emanci[)aiion.    Contracts,  ^  90. 
a  free  p.^rsoii  purchasing  freedom  may  recover  mjney  back,  witnout  interest     Con« 
tracis,  g  i3.5. 
past  services  not  recoverable.    Contracts,  §185. 
promise  of,  to  repay  money  advanced  to  buy  freedom,  void.    Contraets,  g  180. 
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SLAVE$  —  continued. 

no  action  on  breach  of  condition  on  sale  of,  not  to  remove  out  of  District  of  Ck>lumbia. 
Contracts,  $$151. 

notes  given  for,  before  the  war.  valid  thereafter;  notes  for  imported  slaves,  valid; 
breach  of  warranty.    Contracts,  §§  501-3. 

contract  to  prevent  liberation  of  freed  men,  void;  claims  growing  out  of  slave  trade, 
illegal.    Contracts.  §.<  049-50. 

hired  for  voyage;  liability  for  escape.    Contracts,  §  1409, 

contract  to  prosecute  claim  for  wrongful  liberation  of  by  England,  construed.  Con- 
tracts, §  1(542. 

SLEEPING-CAR  COMPANY. 

agreement  with  railroad  company  for  monopolv,  whether  valid.    Contracts,  §  700.   See 

specitic  performance  of  contract  with  railroad,  refused.    Contracts,  §§  1458,  14SS-90. 

SOCIETIES.    See  Colony.      ' 

SOLICITORS*  FEES.    See  Attorneys'  Fees. 

SOVEREIGNTY.     See  Law  of  Nations. 

effect  of  change  of,  on  contracts.    Contracts,  g  1565, 

SPECIALTY.    See  Bonds;  Covenants. 

SPECIFIC  PERFORMANCE. 

1.  Im  Gskkual. 

8.  Wbkn  Dbcrbbd. 

8.  When  Not  Decbusd. 

1.  In  General. 

may  be  decreed  under  prayer  for  general  relief.    Contracts,  g  1 74. 
both  parties  must  be  bound ;  if  vendor  accepts  part  of  the  pri<ie,  this  binds  him.     Con- 
tracts, g^  864-66. 
not  enforced,  of  contract  to  forego  legal  trial.     Contracts,  §  606. 
payment  of  stipulated  penalty,  not  a  defense  to.     Contracts,  §  1440. 
one  seeking,  mu8t  show  diligence ;  and  a  performance,  or  offer  thereof.    Contracts, 
§.^  1459,  1495.    See  g  14;i7.  ^ 

instance  of  substantial  performance.     Contracts,  §  1506. 
not  a  matter  of  right.    Contracti^,  ^§  1496-97. 
not  relieved  against,  when.     Contracts,  g  15i0. 

a  suit  (o  compel  delivery  of  instruments  not  a  suit  for,  when.    Contracts,  §  1543. 
by  injunction,  against  breach  of  contract.     Contracts,  g  1551. 
instead  of  rescission,  when.     Contracts,  §^  15<j2,  1021. 
refunding  price,  when  specific  performance  impossible.     Contracts,  g  1553, 

damages  given  in  like  case.    Contracts,  §  1554. 

2.  When  Decreed.  • 

of  contracts,  when  no  time  of  performance  fixed.     Contracts,  g  107. 

equity  having  jurisdiction  to  compel  delivery  of  insurance  policy  may  then  decree. 

^Contracts,  55  173.    fciee  §.^  145T,  14111,  1544,  1547. 
of  contract  to  deliver  insurance  policy.    Contracts,  §g  1457,  149 L 
when  the  remedy  at  law  is  inadequate.    Contracts,  §  1462. 
plaintiff  must  show  constan^^admess  to  perform.    Contracts,  gg  1505,  1519. 
of  fair  contract  afterwards  iKommg  unfair  and  unreasonable.    Contracts,  §  1510. 

modification  so  as  to  do  justice.     Contracts,  g  151 1. 
where  contract  within  the  statute  of  frauds  partly  performed.    Contracts,  g  1528. 
of  agreement  to  arbitrate,  when.     Contracts,  g§  1532-33. 
of  contract  relating  to  personalty,  when.    Contracts,  ^§  1535-36. 
of  a  contract  to  give  collateral  security.    Contracts,  g  1545. 
of  a  covenant  to  renew  in  a  lease.    Contracts,  §  1546. 
of  marriage  settlement.     Contracts,  g  154S. 
of  settlemert  of  mutual  demands.    Contracts,  g  1549. 
of  railroad  contract  to  use  borrowed  money  to  equip  road.    Contracts,  g  1550. 

8.  When  Not  Decreed. 

when  a  power  of  revocation  exists.    Contracts,  g§  1449,  1463, 1531-33. 

by  receiver  of  railroad,  not  compelled,  of  transportation  contract  not  amounting  to 
license  and  creating  no  lien.     Contracts,  g.^  1430,  1464. 
pro  tanto.  for  part  performance  of  entire  contract  in  Louisiana.    Contracts,  gg  1451. 

1453,  1467,  l4SiS-88. 
of  contract  requirmg  payment  in  United  States  bonds,  shares  and  bonds  of  defendant 
Contracu,  g§  14o2,  1472. 
to  deliver  United  States  bonds.     Contracts,  g  1472. 
semble^  to  deliver  rail  way.  shares.    Contracts,  gg  147S-7a» 
to  build  a  railroad.     Contracts,  §g  1476-78. 
of  build mg  contracts.     Contracts,  §  i4(i0. 
of  covenant  to  repair.     Contracts,  g  14S1. 

of  contract  to  issue  new  bonds  for  old,  until  the  Jatter  are  surreadered.  Contracts, 
g§  1453,  1482-83.    , 
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SPECIFIC  PERFORMANCE,  When  Not  Decrekd— continued. 

of  contract  to  **iron  and  equip*'  a  railroad.    Contracts,  ^g  1454,  1484-85. 

when  interest  of  defendant  iu  property  necessary  to  complete  the  contract  has  been 

Bold  on  (execution.     Contracts,  ^;^  1455,  1480-87. 
of  a  one-sided  contract,  lacking  rautualitv.     Contracts,  §§  1487-88,  1534. 
when  the  execution  of  the  decree  would  unduly  occupy  the  attention  of  the  court. 

Contracts.  §  14S». 
of  a  contract  tending  to  create  a  monopoly.    Contracts,  §  1400. 
in  favor  of  the  assiKnee  of  a  patent,  when.    Contracts,  §  1119. 
when  remedy  at  law  adequate;  as  to  procure  note  of  stranger  and  assign  it  to  creditor. 

Contracts,  §11458,  1492-$>4,  1493-1500. 
of  uncertain  crontract.    Cfmtracts,  ^  1493. 
of  an  oppressive  agre:^ment.    Contracts.  §  1401. 
facts  held  insumcieut.    Contracts,  §§  1459,  1405. 

when  the  unly  thing  undone  is  the  payment  of  money.    Contr«icts,  g  1499. 
when  the  parties*  have  prescribed  an  adequate  remedy.    Contracts,  g  1500. 
when  other  means  of  compensation  exist.     Contracts,  §  1588. 
when  the  plaintiff  has  not  performed  on  his  own  part.     Contracts,  ^*g  1501-1503. 

but  his  perft>rmance  at  the  day  not  always  necessary.  Contracts,  g  1508.  See  §1537. 
if  the  contract  has  not  been  carried  out  through  plaintitfs  fault.    Contracts,  g  1504. 
where  it  would  work  injustice;  hard  coutract.     Contracts,  ^^  1507-1509. 
when  terms  not  clear,  detinite  and  positive.     Contracts,  ^^  1512-15. 
when  agreement  incomplete  or  fact  of  doubtful.    Contracts,  gg  1516-17. 
of  agreement  to  arbitrate,  when.    Contracts,  g^  15^2-88. 

defenses ;  anything  avoiding  the  contract ;  mistake ;  negligence  of  plaintiff.    Contracts, 
g55 151»-19. 

accident  or  mistake;  change  in  value  of  article;  delay;  change  of  circumstances. 
Contracts,  JSg  1531-27. 

the  statute  of  frauds.     Contracts,  §g  1529-30. 

surprise;  plaintiff  unfit  to  perform  his  part.    Contracts,  g  1589. 
of  agreement  operz^ing  as  a  fraud  on  third  person.     C's>ntracts,  g  1537. 
of  continuous  obligation  requiring  skill,  personal  labor  and  judgment.    Contracts, 

§  1540.  •  . 

to  enforce  repayment  of  loan,  in  substance.    Contracts,  §  1541. 
when  complainant  has  had  the  benefit  of  performance.    Contracts,  g  1642. 

SPECULATION. 

sale  for  future  delivery,  valid,  see  Margins  or  Options, 

STAMP.    See  Internal  Revenue. 

STARE  DECISIS. 

on  questions  of  federal  jurisdiction.    Contracts,  p.  222. 

value  of  the  principal ;  dangers  from  its  perversion.    Contracts,  g  600. 

STATE  LAWS. 

effect  of,  on  rights  of  action  in  federal  courts.    Contracts,  g  85S. 

STATES. 

bills  of  credit  of,  being  void,  are  not  a  consideration.    Contracts,  g  477. 

may  contract  with  each  other.    Contracts,  g  189. 

a  state  may  contract.    Contracts,  g  98. 

contracts  of,  in  statutes,  construed  like  other  contracts.    Contracts,  g  876. 

charters  construed  most  favorably  towards  the  state.    Contracts,  g  877. 

presumption  against  bargaining  away  taxing  power.    Contracts,  g  878. 

STATUTE  OF  FRAUDS. 

a  stringer  cannot  object  that  statute  not  complied  with.    Contracts,  g  181. 
when  acceptance  of  bill  not  within.     Contracts,  g  14S. 

firm  liable  on  bills  drawn  by  one  partner.     Contracts,  g  806. 
debt  void  under,  whether  consideration  for  a  promise.    Contracts,  g§  802,  898,  428. 
one  taking  possession  and  profits  of  land  estopped  to  rely  on.    Contracts,  g  429. 
agreement  as  to  delivery  of  newspapers  on  certain  route  held  not  to  be  performed 

within  a  year.     Contracts,  g  707. 
agreement  for  sale  on  commission,  held  not  within.     Contracts,  g  1166. 
specific  performance  of  contract  within  the,  partly  performed.    Contracts,  g§  1528-80. 
a  written  contract  within,  cannot  be  varied  by  subsequent  parol  agreement.   Contracts, 

gg  17-41,  1742-40,  li^bi. 
agreement  to  establish  boundary  line,  not  within  statute.     Contracts,  >$  1747. 
collateral  papers  HUpplying  signature  aided  by  parol.     Contracts,  g  1707. 
contract  in  consideration  of  future  marriage,  void.     Contracts,  g  1828. 
contract  not  conforming  to  the  statute  passes  no  title.     Contracts,  g  1847. 
contract  made  in  foreign  country  not  within  the.     Contracts,  g  l^S. 
contract  to  deliver  goods  not  iu  existence,  valid.     Contracts,  g  1818. 
insurance  policy  need  not  be  written.  .  Cfmtracts,  g  1849. 
principle  that  rule  as  to  admissibility  of  parol  evidence  applies  only  to  the  parties, 

does  not  apply  to  contract  under  the.     Contracts,  §  1850. 
contract  for  delivery  of  notes  of  private  bank  is  within  the.    Contracts,  g  1851. 
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STATUTE  OF  FRAUDS  —  continued. 

parol  evidence  to  show  capacity  or.  position  of  indoner,  admissible. .  Contract8»  §  18^3. 

of  lost  deed,  admissible.     Contra'^ts,  $  lb.>4. 
resaUin<2:  trust,  a^^eiicy  an* I  constructive  fraud,  not  witiiin.    Contracts,  ^  1819. 
jperformtJTice  and  part  performance;  when  suOicieut;  execution  of  contract  takes  it  out 
of  the  statute.     Contnicts,  8^5 1717,  1 739. 

question  wliether  contract  executed  is  for  jury.    Contracts.  §^  1717,  1739. 

full  execution  except  formal  act  by  one,  he  cannot  set  up  the  statute.    Contracts, 
^§  1718,  1745. 

the  contract  must  be  clenrly  proved.    Contracts,  §!:$  1719,  1757. 

part  performance  must  be  of  the  very  contract.    Contracts,  S§  1719,  1758. 

must  be  substantial,  and  so  that  a  failure  to  carry  out  thetx>ntract  would  work 
ihjustice.     Contracts,  i«?5  I7lil,  1759. 

proof  of  the  oral  executed  contract  must  tie  shown  as  clearly  as  proof  for  reforming 
instruments,  when.    Contracts,  ;$,:^  1720,  174i>-4t. 

oral  division  of  lands  and  mutual  acceptance  of  line,  valid.    Contracts,  g§  1723, 
1747-48. 

what  a  good  partial  performance;  what  not.    Contracts,  g,^  1838-40. 
estate  or  ititerest  in  land;  what  is ;  parol  promise  to  reconvey,  void  when.    Contracts, 
S1741. 

agreement  of  morteragee  to  accept  policies  in  place  of  mortgage  affect  an*    Con- 
tracts. §;§  172:i,  1744. 

what  agreements  are  within  the  statote;  what  are  not.    Contracts,  $S^  1808-1814. 
trusts;  are  witliin  the  statute,  when;  when  not     Contracts,  $^i^  1815-10,  1843. 
acceptance  and  receipt:  of  part  of  the  goods,  what ;  acceptance  may  be  constnictive. 
Contracts,  ^  1751. 

of  copyrighted  labels  for  goods  bought,  sufficient.    Contracts,  g§  1724,  1751. 

weighing  and  setting  aside  goods  in  buyer's  presence,  good.    Contracts.  §g  1785, 
1752. 

distinction  between  acceptance  and  receipt.    Contracts,  ^1 753. 

good  though  vendor  may  stop  in  transitu.    Contracts,  §  /75!l« 
memorandum;  what  sulTleient ;  reciting  sale,  parties  and  pric^,  but  no  purchase  made  by 
broker  of  both  parties,  good.     C.ontracts,  ^§  1726,  1754. 

for  sale  of  lands,  what  required ;  price  essential;  whetlier  description  of  land  suffi- 
cient.    Contracts,  ^^  1727,  1757. 

not  indicating  the  vendor,  msufficient.     Contracts,  §^  1728,  1 700. 

what  not  a  sufficient  reference  to  the  vendor.    Contracts.  §  1700. 

admissibility  of  parol  evidence.     Contracts,  ^}$  17<i2,  17f(4. 

of  sale  of  goods,  held  sufficient     Contracts,  ^§1729.  1768. 

must  contain  all  the  essential  terms  of  the  contract.    Contracts,  §g  1730,  1 765, 
17ft  7,  1709. 

must  be  signed  by  purchaser.    Contracts,  §  1 708. 

administrator,  being  tlie  vendor,  cannot  act  as  agent  for  vendee.    Contracts,  §  1 709. 

auctioneer  the  ajg^ent  of  both  parties.     Contracts.  §^  170;l-7O- 

must  show  consideration.    Contracts,  ^'§  1730,  17'S7,  1708-71. 

return  of  officer  on  fi,  fa.  sufficient.    Contracts,  ^  1811. 

what  sufficient  as  a;  what  not.     Contracts,  ^^  l($24-37. 
agreements  to  pay  Vie  debt  of  another^  what ;  it  seems  that  a  contract  at  the  same  time 
with  another,  as  collateral  thereto,  is  original.    Contracts,  g^  1731,  1774. 

equity  will  not  execute  though  agreement  confessed  by  answer,  if  it  also  invokes 
tiie  statute.    Contracts,  §g  1732,  1770. 

to  pay  execution  against  another,  if  plaintiff  will  release  levy,  original.   Contracts, 
§§1733,  1777,  17;9. 

of  bank  to  pay  ckeck  if  plaintiff  would  present  it  to  another  bank,  void.   Contracts, 
§S§1734.  17h4. 

general  rules  on  the  subject;  promise  for  insolvent  railroad,  original.    Contracts, 
^§1735,  17««-90. 

collateral  in  form,  but  benefiting  the  promisor,  original.    Contracts,  §  1789. 

what  promises  are  within  the  statute.     Contracts,  §§  1779,  1801,  1804. 

what  are  not.     Contracts,  Jig  1800,  1802.  18U3,  lb05-l«07.       ' 
not  to  he  performed  within  a  near;  contract  to  marry  held  void.    Contracts^  g§  1736 
1791. 

when  prima  facie  valid ;  when  otherwise.    Contracts,  §g  1787,  1792-98. ' 

if  it  may  be  {performed  within  a  year,  it  is  valid.     Contracts,  1^  1737,  1793-9B* 

writing  signed  by  one  party,  retained  by  the  other,  and  affirmed  by  him  in  writ- 
ing, valid.    Contracts,  §,^  173!^,  1797-9!f. 
•    void  if  not  written ;  lustaiicea    Contracts,  gj  1820-22. 

STATUTES. 

1.  Ik  Qbiocaal. 

2.  Ck>K8TRDCTXOK  IHD  iKTEBPRSTATlOir. 

S.  Repkal. 

1.  In  General. 

providing  that  insurance  policy  must  be  signed,  inapplicable  to  oral  InBuranoe.    C6n- 

tracts,  §  94. 
state,  federal  courts  take  judicial  notice  of«    Contracts,  g  844* 
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efffct  of  9tate,  on  rights  of  action  in  federal  courts.    ContracUk  ^  85((. 

cootracts  made  contraryto  the  provisions  of,  are  void,  see  Illegality^  1. 

contractH  ftir  lobbying,  etc.,  aee  Illegality,  2. 

that  debts  contracted  in  depreciated  money  be  paid  in  equal  value  of  specie,  valid. 

Contracts.  ^  830. 
the  existing  law  is  part  of  contracts ;  but  contracts  may  be  made  so  as  to  control  and 

vary  its  operation,  if  the  intent  to  do  so  is  clear.  Contracts,  gs5  MO-.'i.^. 
contract  with  reference  to  foreiv^n  law,  how  construed.  Contracts.  {$  852. 
including  contracts,  construed  like  other  contracts.    Contracts,  §  876. 

2.  Construction  and  Interpretation. 

iostantre,  of  a  statute  decided  not  to  make  transaction  lorbidden  by  it  void.    Contracts, 

^  455. 
legislative,  by  repeal  and  re-enactment  with  different  provisions^    Contracts,  §  4o(L 
of  Indiana  as  to  convict  labor,  construed.     Contracts,  §  505. 

act  of  con|riv8s  as  to  purchase  of  public  land,  of  1830,  construed.    Contracts,  g  504. 
of  statutes  of  Illinois,  Wisconsin  ai>d  llissouri  as  to  gambling  contracts^  see  Margina 

or  Options, 
what  is  within  the  intent  is  within  the  statute.    Contracts,  ^  787. 
discharging  contracts  or  denying  actions  thereon,  do  not  apply  to  foreign  contracts. 

Contracts,  g  rj29. 
of  statute  for  building  public  buildings.    Contracts,  §  1867. 

8.  Rbfeal, 

of  statute  prohibiting  contract,  does  not  validate  contract.    Contracts,  §  481, 
effect  of,  on  pending  civil  action.    Contracts,  §^  854-56* 

STATUTES  OF  LIMITATION.    See  Adverse  Pbsttession, 

begin  to  run  against  surety,  paying  debt  of  principal,  from  payment.    Contracts,  §  81. 
debt  barred  by,  a  sufficient  consideration  for  a  new  promise.    Contracts,  g§  8tflM^,  428. 
generally  controlled  by  lex  fori;  exceptions,  see  Conflict  of  LawSy  4,  5,  0. 
plea  of,  must  be  certain  and  specitic.    Contracts,  §  lo88. 

STOCK.    See  Annesmieiita;  Corporatioi^s;  Margins  or  Options, 

construction  of  contract  payable  in;  demand.    Contracts.  ^  13SS. 

guaranty  that  it  will  1x3  worth  par  at  certain  date,  not  illegal    Contracts,  gg  624,  564. 

transfer  of,  governed  by  lex  loci  of  the  assignment.    Contracts,  g  1275. 

certiticates  not  negotiable.    Contracts,  g  158. 

broker's  contract  of  purchale  of,  is  divisible.     Contracts,  §  940. 

contract  to  deliver,  on  paying  advances,  construed.    Contracts,  ^  1078. 

mortgage  liy  corporation  does  not  prevent  delivery  of,  when.     Contracts,  §  1127. 

agreement  to  sell  at  fair  valuation,  construed.    Contract)*,  $  113'). 

to  sell  stock,  to  be  paid  for  out  of  its  earnings.     Contracts,  §1137. 

for  work  to  be  payable  in,  construed.    Contracts,  $^  1 138. 

how  affected  by  subsequent  mortgage.    Contracts,  g  1189. 

of  sale  of,  construed.    Contracts,  §  1104. 
contract  to  deliver  not  specifically  enforced.    Contracts,  %  1478. 
measure  of  damages  for  failure  to  transfer,  is  its  value  on  the  day.    Contracts,  g  1953. 

STOCKHOLDERS.    See  Assessments;  Corporations, 

in  nutional  banks,  are  principal  debtors.    Contracts,  §g  204,  887. 

liability  of  married  women.    Contracts,  g  S^7. 
sustain  no  liability  under  void  transaction  of  corporation.    Contracts,  §  488. 
in  illegal  bank,  sustain  no  liability.     Contracts,  §490. 
convevauce  to,  for  corporation,  so  as  to  bring  suit,  not  litigious,  when.    Contracts, 

§50(5. 
in  bank,  liability  is  several.     Contracts,  §  957. 
agreement  to  sell  stock  at  fair  valuation ;  among  stockholders  to  pay  paper  of  company, 

construed.    Contracts,  g§  1135-36w 

STOPPAGE  IN  TRANSITU. 

in  sale;  right  may  exist  though  sale  completa    ContiBcts^  §JI  1418^  17o8. 

STREETS.    See  Cities. 

paving  contract  held  entire.    Contracts,  g  945. 

conveyance  of  land  covered  by,  and  alleys,  void,  when.    Contracts,  §  10I8* 
'  pavmg,  filling  and  grading  contracts,  construed.    Contracts,  gg  I0o2--dl. 

SUBCONTRACTS.    See  Contractor. 

construction  of;  effect  of  provision  against.'    Contracts,  §g  1128,  1126, 

SUBJECT-MATTER. 

essential  to  contract.    Contracts^  §  46r 

SUBROGATION.    See  Joint  Debtors, 

SUBSCRIPTION. 

to  charity,  etc.,  consideration  for.    Contracts^  g§  3S0,  8S3« 

SUBSCRIPTIONS.    S9e  Assessments. 
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SUBSTITUTED  PERFORMANCE.    See  Performance.    . 

SUBSTITUTION. 

or  novation,  when  takefi  place  under  law  of  Louisiana.    CTontracts,  g  145. 
taking  new  security  for  old  debt  not  a;  is  never  presumed.     Contracts,  §  889. 
by  accepting  note  of  individual  partner  for  firm  debt.     Contracts,  §  tf60. 
by  conditional  new  contract,  when.     (Contracts,  g  1470. 
what  is  a  novation.    Contracts,  §  1648. 

SUIT.    See  Action;  Covenant  Not  to  Sue;  Removal  of  Catiaea, 

SUNDAY.     See  Illegality, 

notice  of  rescission  may  be  given  on  Sunday  in  Nevada.    Contracts,  §§  758, 1028. 

SUPREME  COURT.    See  Records;  Writ  of  Error. 

SURETY.    See  Principal  and  Surety. 

SURPRISE. 

as  a  defense  to  specific  performance.    Contracts,  §  1539. 

SURRENDER. 

of  contract,  held  condition  precedent  to  validity  of  a  second  one.    Contracts,  §  920. 

SURROUNDING  CIRCUMSTANCEa    See  Construction  of  Contracts,  6. 

TAX 

payment  of  government,  cannot  validate  void  contracts.    Contracts,  g  44ft. 
presumption  against  bargaining  away  taxing  power  by  a  state.    Contracts,  §  878. 
not  an  **  expense  incidental  to  issue  of  Ix^nds,'*  when.    Contracts,  ^  1024. 
tenant  buying  tax  title  holds  in  trust  for  landlord.    Contracts,  §  1 75tt. 

TEA.    See  Sale. 

contract  for  sale  of,  ict  Canton,  construed.     Contracts,  §^  1053-54. 

measure  of  damages  for  failure  to  deliver,  of  certain  quality.    Contracts,  g§  1933-86. 

TELEGRAPH.    See  Contracts  by  Telegraph;  Telegraph  Company. 
poles,  when  not  fixtures.     Contracts.  ^  701.  * 

m  action  for  not  delivering  a  message,  the  illegality  of  the  contract  referred  to  therein 

is  a  defense.    Contracts,  g  725,  pp.  803.  304. 
contract  for  patent  for,  construed.    Contracts,  g  1909. 

TELEGRAPH  COMPANY. 

when  specific  performance. of  contract  of.  not  granted.    Contracts,  §  1543, 
injunction  to  prevent  its  violation  of  contract,  refused,  when.    Contracts,  S  164. 
contract  with  railroad  as  to  transmitting  free  messages  of  members  or  officers,  held 
void.    Contracts,  gg  646-47. 
as  to  monopoly  of  line  along  road,  whether  valid.    Contracts,  §§ft9S-702,  705,  706. 
as  to  furnishing  wire  to  railroad,  not  affected  by  assignment  of  road.    Contracts, 
g  1148. 

TENANCY.    See  Landlord  and  Tenant. 

at  will,  charter  for  sale  of  market  stalls,  held  not  to  authorize.    Contracts,  §  1080. 
in  District  of  Columbia,  what.    Contracts,  §  1765. 

TENANTS  IN  COMMON.    See  Joint  Adventure. 

one  cannot  sue  for  easement  in  gross,  as  he  alone  has  nothing.     Contracts,  §§  1017. 

1020. 
heirs  of  grantee  of  easement  in  gross  are.    Id. 

TENDER.    See  Payment. 

of  performance,  necessity  of;  effect  of.    Contracts,  gg  1377-78,  1887,  1389,   1804»  1459, 
1495,  1497. 
see  Specific  Performance. 
of  property  in  open  court,  in  action  for  breach  of  contract,  ineffectual.    Contracts, 

§g  1335,  1860-61. 
must  be  before  action  brought.    Contracts,  §  1857. 
law  of.     Contracts,  g  1860. 
in  trover  defendant  may  tender  property  after  action  brought    Contracts,  g  1861. 

TENNESSEE. 

validity  of  compromises  of  disputed  claims  in.    Contracts,  §  488. 

TESTIMONY.    See  Evidence. 

THIEF.    See  Larceny. 

THREATS 

what  constitute  duress,  what  not.    Contracts,  g§  607,  668,  669,  678,  674 
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TIME, 

construction  of  provisions  as  to  time  of  payment,  etc.,  see  Construction  of  Contracts, 
«,  c. 

of  taking  effect  of  guaranty,  see  Chiaranties  and  Letters  of  Credit^  6,  c. 

la  of  the  essence  of  contract  when  the  value  is  fluctuating,  or  of  rescission,  see  Rescis- 
sion, 4. 

Uid  motives  of  a  party  changeable.    Contracts,  §  105.    See  §  1527. 

time  when  action  accrues,  see  Action. 

when  material,  when  not.    Contracts,  g§  107. 

when  immaterial  in  equity.     Contracts,  §g  107,  lOS. 

not  when  none  fixed.    Contracts,  g§  106,  110. 

when  time  to  pay  insurance  premium  material.    Contracts,  S  109.     - 

may  be  made  essential  by  express  agreement    Contracts,  iS  111. 

offer  must  be  accepted  within  a  reasonable.    Contracts,  g  23, 

what  held  to  be  reasonable  time  to  present  bill  for  acceptance.     Contracts,  §  1090. 

acceptance  of  offer  by  letter  or  telegraph  must  be  within  reasonable.    Contracts,  §§  23* 
167,  180,  181,  182. 

when  none  mentioned,  a  reasonable  time  implied,  see  Construction  of  Contracts,  jS,  c. 

limiting  of  purchases  under  guaranty,  does  not  confine  term  of  credit.     Contracts, 
8  221. 

departure  fron\  building  contract  with  the  builder*s  assent  will  not  excuse  performance 
at  the  day.     Contracts,  g  904. 

when  action  lies  for  breach  of  contract.     Contracts,  g  1347. 

notice  to  guarantor  of  acceptance  of  letter  of  credit  must  be  within  a  reasonable ;  what 
is.    Contracts,  g§  223,  230,  235. 

held  to  be  of  the  essence  of  a  bridge  contract.    Contracts,  §  178&. 

a  day,  what.     Contractsf  ^  1309. 

extension  of,  see  Principal  and  Surety;  Extension  of  Thne, 

importance  of,  in  case  of  mutual  and  dependent  covenants,  see  Construction  of  Con- 
tracts, a, 
waiver  of  performance  at  time,  see  Id. 

when  title  passes  in  ship-building  contracts.    Contracts,  g§  986,  1087-38. 

of  performance,  as  affecting  specific  performance.    Contracts,  g§  1508,  1527. 

TIME  CONTRACTS.    See  Margim  or  Options. 

TITLE. 

'liability  of  examiners  of.    Contracts,  §  147. 

TRADR    See  Restraint  of  Trade. 

TRANSPORTATION.    See  Carriers. 

TRAVERSE.    See  Pleading. 

TREASURY  NOTES. 

Confederate,  whether  a  legal  consideration.    Contracts,  g§  860,  861* 

TRIAL.    See  Exndence;  Jury. 

contract  to  forego,  void.    Contracts,  §  606. 

TROVER.    See  Conversion;  Tender. 

TRUST  DEEDS.    See  Conveyances. 

TRUSTEE. 

one  contracting  that  he  has  funds  as  sucb/cannot  deny  it,  though  opposite  party  knows 

the  contrary.    Contracts,  §  153. 
cannot  use  contract  iu  which  others  interested  for  another^s  benefit.     Contracts,  §  188. 

TRUSTS. 

right  of  beneficiary  to  sue;  necessary  parties.    Contracts,  g  277. 

tenant  buying  tax  title  a  trustee  for  landlord.    Contracts,  g  1 756. 

affecting  land,  under  the  statute  of  frauds.     Contracts,  ^  1815-19,  1843. 

resulting  trusts,  agency  and  constructive  fraud  not  withm  statute.    Contracts,  §  1819. 
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ULTRA  VIRES. 

payment,  valid  when.    Contracts,  §  491. 

UNCERTAINTY. 

contracts  to  pay  when  able  are  valid.    Contracts,  §§  102-104. 

to  carry  newspaper  on  certain  route,  void.     Contracts,  §  707. 
erasure  of  consideration  in  grant  does  not  make  it  uncertain.     Contracts,,  g  708 

UNDUE  INFLUENCE.    See  Duress  and  Undue  Influence, 
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UNITED  STATES.    See  Oovernment  Contracts. 

transfer  of  ciamu  or  part  of  claims  againat,-  miMtbe  tnade  la  presence  of*  two  witnesses. 

Contracts,  g  550. 
when  liable  to  refund  money,  or  on  implied  contract.    Contracts,  §  71. 
obligation  to  refund  illegally  exacted  duties.    Contracts,  t$  75. 
claims  against;  when  contingent  attorney's  fee   for  prosecuting  upheld;  when  nak 

Contracts.  §?5  eiKM$03. 
compulsory  sale  to  Confederate  government  held  not  void  for  duress.    Contracta,  §  869. 
offer  to  p^iy  **aU  claims"  of,  accepted  by*  agreement  to  settle  "all  known  claims." 

Contracts,  55§5 1097-98. 
bouds  of,  agreement  to  pay  in,  not  specifically  enforced.    Contracts,  §g  1453,  147S^. 
damages  on  failure  to  deliver  property  seized  for  condemnation.    Contracts,  §  lU5Sw 

UNIVERSITY.    See  Churches  and  Benevolent  Associations. 

UNLAWFULNESS.    Qee  Illegality. 

USAGES.    See  Custom  and  Usage. 

USURY.    See  Illegality.  1,  2. 

contracts  for,  when  absolutely  void.    Contracts,  §  459. 
substituted  contract ;  valid,  when.    tk>ntracts,  §  497. 
interest  in  advance^  void;  contract  void  for.    c3ontract8,  §§  40S-99. 
consideration  only  in  part  for,  contract  upheld.     Contracts.  §  9>0. 
a  loan  is  essential  to.    Contracts,  §  1170. 

conflict  of  laws  in  respect  to.    Contracts,  §§  1173,  1195-98, 1*318,  1313,  1345, 1207-78, 
12S0,  1-293. 
see  Conflict  of  Laics. 
int^M-est  on  original  consideration  allowed,"  when.    Contracts,  §  1413. 
law  of  Illinois  of  1837  construed.    Contracts,  §  1613. 

V. 

VALIDITY.    See  Conflict  of  Lotas;  Contracts^, 

of  contracts,  see  Illegality;  of  consideration,  see  Consideration, 
of  contracts  governed  by  the  lex  loci,  see  Conflict  of  Laws,  6. 

VALUE  RECKIVED. 

the  use  of  these  words  imports  a  consideration  to  a  guaranty.    Contracts,  §  293. 

VARIANCE. 

evidence  to  show  several  obligation  inadmissible  on  allegation  of  joint  one.    Contracts, 

§19. 

admissible,  of  special  contract,  under  general  counts.    Contracts,  §  34. 

immaterial  unless  misleading.    Contracts.  §  1039. 

VENDOR  AND  PURCHASER.    See  Acceptance;  Bona  Fide  Purchaser;  Bonds;  ContraeU 
by  Letter, 
stipulations  of  payment  and  delivery  at  a  day  certain,  are  material.    Contracts,  §  108. 
c<^intract8  under  the  statute  of  frauds,  see  Statute  of  Frauds,  • 

conveyance  of  land  other  than  agreed  on,  ineffectual.     Contracts,  §  870. 
bond  to  convey,  a  ^ood  consideration  for  a  note.     Contracts,  Ji  400. 
agreement  bv  vendee  to  pay  from  the  profits  of  the  land  is  nudum  pactum.    Contracts, 

§  424. 
public  sale  to  carry  out  private  agreement,  void.    Contracts,  §  4C3. 
how  contract  repwliated.     Contracts,  g  1557. 

transfer  of  le<?al  title  in  order  to  bring  suit  not  champertous,  when.     Contracts,  §  500. 
price  refunded,  when  specific  ijerformance  impossible.     Contracts,  §  155  J. 
bond  to  convey,  both  parties  must  be  bound ;  but  if  the  seller  accepts  the  price,  or  a 

part  (»f  it,  he  must  co:ivey.    Contracts,  g.^  ^61-66. 
advances  as  a  consideration  for  a;2freoment  to  convey  as  security.    Contract?,  §  3B7. 
contract  to  convey ;  held  dependent  on  contract  to  perform  work.     C(intractH.  ^  937. 
to  convey  ^ood  title,  with  warranty,  implies  obligation  to  rcii'uud  on  eviction.  Con- 
tracts, «^§  988,  1045,  1048. 
this  obligation  extends  to  tissi.^nees.     Id, 
varyin;;  s^'lections  under  indefinite  contract;  performance;  streets  and  alleys. 

Contracts,  gj^  989-91,  104:i-52. 
.of  sale  of  pine  lands  and  building  mil)  construed.     Contracts.  §  1147. 
referring  price  of  land  sold  to  referees,  valid.     Contracts,  ^  1151. 
ol'  pnrcliase  and  sale  of  land,  construed.     Contracts,  g  1155. 
,held  to  vest  no  interest  in  land.     Contracts,  ^  1161. 
of  indemnity  by  grantee  to  grantor,  construed.     Contracts.  §  1165. 
to  take  back  laml  m  five  yeurs,  construed.     Contract?*,  s$  140J. 
constru^rtion  of  provisio.i  forfeiting  payments  for  default,  (yontracts,  §;4  1578,  1611-lS. 
revocation  of  agency  to  sell  land,  before  any  contract  is  made.    Contracts,  §  1624. 

VENDOR  AND  VENDEE.    See  Vendor  and  Pui^haser. 

80& 


Vaa.}  INDEX.  [Wa«. 


VERDICT. 


for  defendant,  directed  on  plaintiff's  opening  8latement|  when;  cfises  oltedi  CaatrwctMg 

when  directed  for  defendant    Ck>ntracta^  g  7SS. 

VIRGINIA. 

law  that  debts  contracted  in  depreciated  money  should  be  discharged  in  eqnal  value  of 

speiiie.  upheld.    Contracts.  ^  8*^. 
operation  of  statute  of  frauds  in.    Cobtracts,  §§  1833, 1842,  1814,  1834. 

VIS  MAJOR    See  Performance,  4. 

VOID  OR  VOIDABLE. 

fraud  makes  coatract  Toidable.    Contracts,  §  761. 

whether  contracts  made  in  state  of  intoxication  are.    Contracts,  §  684* 

defined.    Contracts,  $874. 

VOLUNTARY  BONDS.    See  Bondi. 

W. 

WAGEIR.    See  Oaming;  Illegality r  Margins  or  Options;  Money  Had  and  Received, 
void  at  common  law  if  against  public  policy.    Coutracts>  $$  &S9-Do,  7t^.     ^  - 

WAIVER,    S-e  Ratiftcatian, 

of  proofs  of  l(«a,  by  refusal  of  insurance  company  to  pay  at  all.    Contracts.  §  1 72. 
when  Hcicnowltfdguient  of  debt  by  guarantor  is  a,  of  notice  of  acceptanoe  of  guai'anty. 

Contracts.  $^§  2ai-:{8. 
of  right  to  draw  on  guarantor^  when.    Contracts.  §  317, 
none,  of  illegality  in  contract.    Contracts^  §§  4tf6,  543. 
of  duress  in  mortgage.    Contracts,  $$  674. 
of  fraud  in  a  contract,  party  must  have  knowledge  of  the  fraud;  after  information  must 

promptly  rescintl.    Contnicts.  g^  750,  754-55. 
of  fraud,  by  retaining  benefits  of  the  transaction.     Contracts,  §§  763-63. 
effect  of  acquiescence  in  pi*actical  constiniction  of  contract  by  parties.     Contracts, 

J^§  834-40. 
of  forfeitures^  presumed  on  slight  evidence.    Contracts,  g  86(5, 
taking  note  m^t  an  implied  waiver  of  a  lien.    Contracts,  ^  bHJ. 
of  p'l-formance  of  dependent  covenant;  of  performance  on  time,  see  Construction  of 

Contracts^  2. 
iniplii.^d  warranty  of  genuineness  of  bonds  sold,  held  not  waived.    Contracts,  §  999. 
of  notice  under  '* rations*'  contract.     Contracts^  §  1069. 
of  performance  of  contracts.    Contracts,  ^§  1329,  IMH,  1351,  13!:^,  1407,  1743. 

see  Performance. 
of  notice  to  terminate  contract.    Contracts,  §g  157 1.  1699-10. 
of  breach  of  condition  subsequent.     Contracts,  g  1650. 
of  defective  work,  by  taking  advantage  tltereof.     Contracts,  §  1651. 
of  departure  from  buililing  plan,  by  acquiescence.     Contracts.  .^  1653. 
of  breach  of  contract  of  sate,  by  acceptance.     Contracts,  §  105^. 
of  forfeiture;  of  fraud;  of  objection  to  account.     Contracts,  gg  1654-56. 
of  form  of  action,  by  submission  on  agreed  statement  of  facta.     Contracts,  g  19i)l. 

WAR.    See  Confederate  Money;  Law  of  Nations, 

effect  on  contracts.     Contracts,  g^S  464,  503,  610-617.     See  Slaves. 

contract  in  fraud  of  regulation  ihat  captured  ships  should  be  condemned  as  prize, 

void.     Coniracts,  5^  58ii. 
contracts  in  aid  of  rebellion,  void.    Contracts,  g§  636-39. 

WAREHOUSEMAN. 

goods  sold  by,  as  vendor,  what  a  delivery.  .  Contracts^  g§  1752-53. 

WARRANT. 

to  confess  judgment,  place  of,  as  a  contract.    Contracts^  §  1389. 

warranties;. 

juiigment  against  person  indemnified,  as  evidence.    Contracts,  §  321, 

recoupment  of  damages  for  breach  of,  of  quality,  in  action  for  price.   (Contracts,  §g  832, 
324. 

statement  in  charter-party  that  ship  will  sail  on  a  certain  day  amounts  to  a.    Con- 
tracts, §.:5  3J3.  325-2 <;. 

of  quality,  wliat  amount  to.     Contract s,  §  324. 

of  Hiave  t)efo.*e  tlu*  war.  valid  tlierv-aiter.     CcNttfRCts.  1?  51^. 

court  will  not  inlcrpoliite  iiitoeoiilriictsw     Coiiir.iuts,  §  WJ. 

br^'iidi  of,  in  ivufiuiuMi  of  damjij^.-s.     Contr.u'ts,  j;.^  iya7,  19D5-93. 

iuKiies>  express  V  implied.    Contracts,  ;%;^  140o,  1407.   . 
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WARRANTIES  —  continued. 

implied,  of  genuineness  of  bonds,  from  teleCTaphic  contract  or  other  sale.    Contracts, 
gS  183.  9»8.  % 

of  fitness  for  use,  in  contract -to  make  specific  article.    Contracts,  g  827. 
by  describing  flour  as  '*  Haxall ;"  measure  of  damages.    Contracts,  §  828. 
of  title  or  authority,  in  delivery  of  thing  to  discharge  debt.    Contracts,  g  839. 
contradictory  to  intent  of  parties,  not.    Contracts,  §  788. 

delivery  of  notes  for  purchase  in  escrow  held  to  be  a,  of  title.    Contracts,  §  1168. 
of  kind  or  identity,  by  describing  the  article.     Contracts,  §  1580. 

qucRre,  whether  contract  can  be  rescinded  for  breach.    Contracts,  g  1581. 

WATER  RIGHTS.    See  Easements. 

WHARF.    See  Landlord  and  Tenant.  . 

WHARFAGE.    * 

what  not  a  suspension  of  right  to  collect.    Contracts,  §  1108. 

WILLS. 

agreements  to  make  mutual ;  wills  not  revocable.    Contracts,  §§  138,  139. 

equity  will  enforce,  when.    Contracts,  §  139. 
contract  by  executor  to  divide  property  with  heir,  if  will  held  invalid,  is  void.    Con- 
tracts, g  687. 

WISCONSIN. 

statute  as  to  gaming  contract  construed.    Contracts,  §§  738,  748-44. 
a  scroll  is  good  as  a  seal  in.    Contracts,  g  13o2. 

WITNESSES.    See  Deposition;  Evidence;  Opinion. 

discretion  of  court  as  to  questions  affecting  credibility  on  cross-examination.  Con- 
tracts, §  889. 

agreement,  for  compensation,  for  absence  to  avoid  testifying,  void.  Contracts,  g§  530, 
578. 

WORDS.    See  Construction  of  Contracts;   Construction  and  Interpretation;   Definitions; 
Guaranties  and  Letters  of  Credit ^  5 ;  Stat  Ues. 

WORK.    See  Building  Contracts;  JSxtra  Work;  Services. 

whether  under  original  contract  or  a  new  one.    Contracts,  g  1417. 

WRIT  OF  ERROR.    See  Certificate  of  Division;  Instructions. 

when  judgment  not  reversed  if  charge  not  erroneous.    Contracts,  §§  581,  900. 
testimony  not  weighed  to  ascertain  whether  charge  adequate.    Contracts,  §  biiB, 
brings  up  only  errors  of  record.    Contracts,  ^g  885,  836. 
brief  in  argument  of;  compliance  with  rules  as  to  assignment  of  error,  etc.    Contracts, 

g  885,  p  158. 
only  limited  number  of  assignments  of  error  should  be  made.    Contracts,  §  896. 
evidence  not  revised  on.    Contracts,  §  1465. 

^WRITING  OBLIGATORY.-   See  Bonds, 

a  sealed  instrument.    Contracts,  §  875. 
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